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[On appeal from ihe High Court of Judicature at Calcutta.] 


Present : 


LORD ATKIN, LORD RUSSELL OF KILLOWEN, LORD ROMER AND 
Sm GEORGE RANKIN. 


-THE BHOWANIPUR BANKING CORPORATION, LIMITED 
v. 
SHREEMATI DURGESH NANDINI DASI. 


Indian Contract Act (IX of 1872), Sec. 23—Agreement for stifling prosecution— 
Void agreement. 

In a suit for enforcement of a contract, in order to constitute an agreement 
to stifle prosecution as a defence the defendant should establish a contract 
whereby the proposed or actual prosecutor agrees as part of the consideration 
received or to be received by him either not to bring or to discontinue criminal 
proceedings for some alleged offence. It is impossible for such a contract to 
be made unless both parties know of the proposed or actual proceedings. Proof 
that there has actually been a crime committed is obviously unnecessary. But 
it is necessary that each party should understand that the one is making his 
promise in exchange or part exchange for the promise of the other not to pro- 
secute or continue prosecuting. 

In all criminal cases reparation where possible is the duty of the offender, 
and is to be encouraged. It would, however, be a public mischief if, on 
reparation being made or promised by the offender or his friends or relatives 
mercy shown by the injured party should be used as a pretext for avoiding 
the reparation promised. On the other hand to insist on reparation as a 
consideration for a promise to abandon criminal proceedings is a serious abuse 
of the right of private prosecution. 

The citizen who proposes to vindicate the criminal Jaw must do so whole- 
heartedly in the interests of justice, and must not seek his own advantage. 

Agreements to stifle prosecution are from their very nature seldom set out 
on paper. Like many other contracts they have to be inferred from the 

, conduct of the parties after a survey of the whole circumstances. 
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SUIT on mortgage. 

The plaintiffs, the Bhowanipur Banking Corporation, Ltd., instituted a suit 
for the recovery of Rs. 63,236-10-3 being principal and interest due on a 
mortgage bond dated June 27, 1925. The executant of the bond, the defen- 
dant, Sreemati Durgesh N andini Dasi, was the widow of one Kalidas Roy 
Chawdhury. 

The mortgage bond set out that Kalidas was indebted to the bank for the 
sum of Rs. '1,78,965-4-7, that it was impossible for him to pay off that debt 
in full from his own resources, and that the mortgagor had determined to- 
reduce her husband’s debt as far as possible by borrowing money by mort- 
gaging her own properties. The deed further stated :— 

“Thinking it my duty to free my husband from the obligation of the debt as. 
far as possible and being personally in need of some cash money I made a proposal 
to the mortgagee bank for a loan by a mortgage of the properties described in 
the Schedule below ...” 


By that document the defendant borrowed Rs. 30,000 repayable with in- 
terest at nine per cent. per annum. 

The plaintiff bank instituted the present suit on December 19, 1933, in 
the Court of the Subordinate Judge, 24-Parganas. It claimed a decree for 
Rs. 63,236-10-3 with interest, future and pendente lite, and in default of 
payment of the decretal amount a decree for sale under O. XXXIV, r. 4, 
of the Code of Civil Procedure, 1908. 

The defendant filed a written statement on April 9, 1934, alleging that 
the bank had brought a false criminal case against her husband and her 
eldest son; that during the pendency of that case the bank undertook to 
withdraw it if she executed the mortgage bond for Rs. 30,000; and that 
under the apprehension of her husband and son being sentenced to impri- 
sonment, and not having had an opportunity of getting advice from a dis- 
interested person, she executed the document in suit. She further pleaded. 
that the mortgage bond, having been executed with the object and consider- 
ation of procuring withdrawal of the criminal case, was illegal, inoperative 
and void in law. 

The trial Judge, delivered judgment on April 23, 1935. The Judge said 
that it was natural for the defendant as a Hindu wife to pay off so much 
of her husband’s debt as she could, and that she did so after adequate con- 
sideration and of her own free will; that two of her sons and her husband 
were lawyers ; and that it was idle to pretend that her will was dominated 
by the fact of the pendency of the criminal case. The Judge added that 
out of the consideration money of Rs. 30,000, Rs. 25,000 was used for pay- 
ment of Kalidas’s debt and the remaining Rs. 5,000 was borrowed by the 
defendant for her own necessities. He held that the entire consideration for 
the bond was paid by the bank, and that the various pleas by the defendant 
that the document was not for consideration, or that the consideration was 
unlawful, had to be rejected. A preliminary mortgage decree was accordingly 
passed. 

The defendant appealed to the High Court at Fort William in Bengal, 
which was heard by Nasim Ali and Henderson JJ. The High Court came 
to the conclusion that there was an agreement between the bank, Kalidas 
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and his son that the criminal case would be withdrawn if the dues of the 
bank from Kalidas and his son were adjusted, In the opinion of the High 
Court it was executed to save her husband and son from the criminal case, 
and the bank had not intimated to the defendant ‘that it took it for a different 
purpose or on a different term or condition. The formality of payment of 
Rs. 30,000 in cash before the Sub-Registrar was no indication that the mort- 
gage bond was accepted for a different purpose or upon different conditions 
or terms, as both parties knew this to be a subterfuge to conceal the real 
' nature of the transaction. The bond was given and accepted on condition 
that the criminal case would be withdrawn, and the purpose of the bond 
was, therefore, to drop the prosecution for non-compoundable offences. The 
purpose of .the bond was, therefore, illegal, and the bond was not enforce- 
able at law. Although it was admitted that the sum of Rs. 2,662, which 
had been credited to the defendant's account with the bank, was subse- 
quently withdrawn by her, the bank was not entitled to recover even that 
amount as the bond was illegal. The appeal was therefore allowed, and the 
suit dismissed. 
The bank appealed to His Majesty in Council. 


Sir Herbert Cunliffe K. C. and W. Wallach, for the appellants. 
W. W. K. Page, for the respondent. 


LORD ATKIN. This is an appeal from a decree of the High Court of 
Judicature in Bengal which reversed a decree of the Subordinate Judge in 
favour of the present appellants, the plaintiffs in the suit. The suit was to 
recover a sum due upon a mortgage bond executed by the respondent and 
for the usual relief in a mortgage suit in default of payment. The bond, 
reciting that the husband of the mortgagor was indebted to the bank in 
the sum of Rs. 1,78,965 and that the mortgagor desired to reduce his debt 
by borrowing money by mortgage of her own property, provided that the 
mortgagor borrowed from the bank Rs. 30,000 and mortgaged to them the 
immoveable property there stated. The plaint alleged that no part 
of the principal or interest had been paid. The defendant by her written 
statement set up a number of defences such as that she was a purdanashin 
lady and was not fully advised of the nature of the bond, that she was 
coerced into executing it, that it was not duly executed or attested and 
that she did not receive the consideration money. All these defences were 
negatived by the trial Judge and nothing further has been heard of them. 
But the -defence remained which was also rejected by the trial Judge but 
accepted by the High Court and is the question in issue in the present 
appeal. It was that the mortgage bond in question was given as part 
of the consideration for a promise by the bank to withdraw criminal pro- 
ceedings against one Kalidas, the mortgagor’s husband. If established this 
would plainly afford a defence under s. 23 of the Indian Contract Act. The 
law in regard to agreements to stifle prosecutions is reasonably clear. The 
Board were referred to the various considerations set out at length in the 
well-known judgment of Vaughan Williams J. in Jones v. Merionethshire Per- 
manent Benefit Building Society. The learned Judge is in fact doing nothing 
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more than considering the elements that go to the making of a simple con- 
tract, for it is of the essence of the defence that the defendant should esta- 
blish a contract whereby the proposed or actual prosecutor agrees as part 
BHOWANIPUR of the consideration received or to be received by him either not to bring 
or to discontinue criminal proceedings for some alleged offence. It is of 
course impossible for such a contract to be made unless both parties know 
of the proposed or actual proceedings. Vaughan Williams J. inadvertently 
says “must be cognisant of the crime.” Proof that there has actually been 
a crime committed is obviously unnecessary. But it is also of course neces- 
sary that each party should understand that the one is making his promise 
in exchange or part exchange for the promise of the other not to prosecute 
Lord Atkin or continue prosecuting. In all criminal cases reparation where possible is 
the duty: of the offender, and is to be encouraged. It would be a public 
mischief if on reparation being made or promised by the offender er his 
friends or relatives mercy shown by the injured party should be used as a 
pretext for avoiding the reparation promised. On the other hand to insist. 
on reparation as a consideration for a promise to abandon criminal pro- 
ceedings is a serious abuse of the right of private prosecution. -The citizen 
who proposes to vindicate the criminal law must do so wholeheartedly in 
the interests of justice, and must not seek his own advantage. It only re- 
mains to say that such agreements are from their very nature seldom set 
out on paper. Like many other contracts they have to be inferred from 
the conduct of the parties after a survey of the whole circumstances. 

It is not difficult to’apply these principles to the facts of the present case. 
Kalidas, the defendant’s husband, was’a vakil of the High Court. He had 
been employed as legal adviser of the plaintiffs’ bank : his brother Taradas 
had been manager: a nephew Birendra was a clerk in the bank. Kalidas 
and his son Jitendra had accounts with the bank, and apparently had been 
allowed overdrafts against security. In 1924 the bank discovered that both 
Kalidas and Jitendra had been allowed to overdraw far beyond the value 
of their securities. They suspended the manager, and began to require pay- 
ment from Kalidas without much apparent result. On April 1, 1925, the 
bank commenced criminal proceedings against Taradas, Kalidas, Jitendra, 
Birendra and one Parindra, also a nephew of Kalidas and a customer of 
the bank, charging them with conspiracy to cheat and defraud the bank 
of three to four lakhs of rupees. There were apparently other concurrent 
proceedings against the three accused other than Kalidas and his son Jiten- 
dra ; but the nature of these was not fully explained. The order sheet of the 
Magistrate is significant. 

Secs, 120B, 420, 408 and 406 I. P. C. 


1-4, 


6-4. 


15-4. 
24-4, 
29-4, 


Summon accused under section 120B, 420, 408 and 406 I. P. C. for 
the 6th. 

Accused appear. They will give P. R. of Rs. 2,000 each, date 
15th April. 

There is a talk of compromise. Date 24th April 

Parties want time. Date 29th April. 

Case adjourned to 4-5 at the request of both parties, on which date 
one the P. Ws. to be produced or the case suet Accused as 
efore. 
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185. To Mr. I. J. Cohen for favour of disposal. PC 
18-5-25. Parties not ready. Application for adjournment filed, 'put up on lst 1941 
l June 1925. Accused as before. Bakani 
1-6-25. The complainant puts in a petition for time. To 15th June 1925 for BHOWANIPUR 
the last time (illegible). Accused. as before. | BANKING 
15-6-25. Accused Kalidas Roy Chowdhury is reported to be ill; m. c. filed and penta 
application for adjournment filed. To 29th June 1925 for the last mtes 


time (illegible). Accused as before. ý 
29-6-25. The prosecution puts in a petition saying that under circumstances DURGESH 

stated thereon they do not offer any evidence. Accused discharged NANDINI 

under Section 253, Cr. P. C. DASI 


Now while these proceedings were being adjourned after the “talk of os 
compromise” on April 15 negotiations were proceeding between the bank 4074 Atkin 
and Kalidas initiated by a letter of April 26 in which he states that though 
theresis no substance in the criminal proceedings he is willing} to place for 
settlement the dispute about the liabilities of his son and himself in the 
hands of an arbitrator. He suggests certain names and “hope that the 
matter would thus be speedily brought to termination.” The bank are now 
pressing. On April 27 they accept the proposal for arbitration as the arbi- 
trator is willing to arbitrate expeditiously in a week or so, but the matter 
must be placed before the arbitrator by the 29th without fail. If the sub- 
mission was not signed by the 29th the reference “would stand automatically 
cancelled.” The submission was signed on April 30: and on May 14 the 
arbitrator made his award that Rs. 1,54,650 was due from Kalidas and 
Rs. 55,500 from Jitendra for which Kalidas also was liable. On May 16 
Kalidas makes proposals for paying his liabilities by transferring to the 
bank all his securities and conveying to the bank certain named premises. 
.“T have already told you. that I have no cash money to pay. I am willing 
to execute an agreement pending the completion of the necessary documents 
of transfer, and in the meantime as arranged before the criminal case 
against us will be withdrawn.” The bank obviously cannot let this last 
statement remain unanswered. “The directors cannot do anything about 
the criminal case. They deny that there was any arrangement with him 
about his criminal case. It is only his civil liability to the bank which 
he wanted to settle by arbitration and the directors agreed. But they can 
only say before the Court this that the liability of Kalidas and his son has 
been fully adjusted with the bank when Kalidas makes payment of the 
sum decreed against him.” They go on to say that the suit can only be 
adjusted by payment or by mortgaging properties of value doubla the amount 
for which they are the security. On May 20 Kalidas for the first time 
suggests that he may give the bank a property with a net income of Rs. 7,000 
a year, which was in fact the property the subject of the present suit. The 
bank reply on May 22 that they will take the property in mortgage as 
security for such portion as it is worth. They add the significant sentence 
“For the balance Kalidas Babu, if he wants a settlement, must make arrange- 
ment without delay.” Negotiations as to the mortgage of the property in 
question must have commenced after this, for on June 27 the defendant first 
appears on the scene by signing on the bank form a proposal for the 
mortgaging of the property in suit which states that the title deeds have been 
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already supplied, and states the amount required as Rs. 30,000. At this 


date the criminal proceedings stood adjourned from June 15 to June 29 “ for 
the last time.” On June 25 the draft mortgage prepared by the bank was 
sent to the defendant and on June 27 it was executed, and registered. 
30,000 rupees was handed to the defendant, 25,000 was paid by her hus- 
band to the bank in respect of his debt on the same day: and as found 
by the Judge Rs. 5,000 was retained by the defendant until July 25, when it 
was paid into the bank on her behalf by Jitendra. Of this sum Rs. 2,338 
was retained) by the bank for the costs of the mortgage and another mort- 
gage of the same date by her husband : and the balance was drawn in dif- 
ferent sums by the defendant over the next two or three months. As has 
been said the mortgage was completed on June 27, the criminal case having 
been adjourned to June 29 for the last time. On that date a petition was 
presented to the Court on behalf of the bank as follows :-— 


In the Court of the Honorary Magistrate, Alipore. 
Prokash Chandra Bose, 


VETSUS 


Kalidas Rai, Chowdhury and others 
Section 420/120B I. P. C. 


The humble petition of Prokash Chandra Bose complainant abovenamed. 


Most respectfully sheweth :— 

That'in the above case Babu Kalidas Roy Chaudhury and his son Babu Jitendra 
Kumar Roy Chaudhury have made up their differences with the Bank and have 
voluntarily made arrangements for the payment of the monies due from them. 

That the other three accused persons are undergoing trial in the Court of the 
Police Magistrate Alipore and a charge under Section 420/120B I. P. C. has been 
framed against him along with other charges and there is no necessity for another 
trial. 

That your petitioner therefore does not desire to further proceed with the case 
or adduce any evidence. 

Your petitioner therefore prays that your honour will be pleased to discharge 
the accused. 

And your petitioner, as in duty bound, shall ever pray. 

Alipore—29-6-25. 

It is difficult to see what more cogent proof there could be of an agree- 
ment to stifle a prosecution. “The accused” “have made arrangements 
for the payment of the moneys due from them.” ... “ Your petitioner 
therefore does not desire to proceed further with the case.” The reason why 
this petition is in this ingenious form, and was acceded to by the Magistrate 
is probably that suggested by the Chief Justice in his judgment in the 
similar case against Kalidas which is also under appeal. The accused were 
charged under ss. 120B, 420, 408, and 406 of the Indian Penal Code. As 
the Chief Justice said, 

“section 120B is the offence of conspiracy to commit a criminal offence and is 
not compoundable. Section 406 is an offence to commit a criminal breach, of 
trust and is not compoundable. Section 408 is the offence of criminal breach of 
trust by a clerk or servant and is not compoundable. Section 420 is the offence 
of cheating by dishonestly inducing the delivery of property and is, with the per- 
mission of the Court before whom the prosecution for such offence is pending, 
compoundable by tha person cheated (section 345 C. P. C.). It may be due to 
inadvertence, or it may not be, that the petition for the discharge of the accused 
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, mentioned s. 420 but not ss. 406 and 408. In any event the accused were P.C. 
discharged in respect of all the offences not merely s. 420 but also ss. 120B, 406 and 1941 
408 which are non-compoundable.” cane 


The case therefore seems to be one in which the prosecutors have plainly sonic 


stated that they have compounded a non-comapoundable offence : and it can- CORPORA- 
not be disputed that part of the terms of composition was the mortgage tion, 
given by the defendant. But the evidence does not rest there. The defendant LIMITED 
and her son Satyendra, both give evidence that the defendant was told by vs 
her husband that there were criminal proceedings pending and that the mort- PE 
gage was for the purpose of having them withdrawn. It is true that they pas 
are both unreliable witnesses in that some of their evidence as to the pay-  — 
ment of the consideration, the facts of the execution and other matters are Lord Atkin 
untrue. But this only means that a statement made by such a witness can- = 
not be relied on unless supported by independent evidence. When the bank 
state before the Magistrate that there is talk of compromise, take adjourn- 
ments obviously to arrange the compromise, make a compromise which in- 
cludes taking the mortgage in question, and then ask to withdraw the case 
because of the compromise there seemis little doubt that the lady and her 
‘son were in this respect telling the truth. It was contended that even if the 
illegal agreement with Kalidas were proved, yet there was no reliable evidence 
that the wife knew of the criminal proceedings, and that she would have 
come to the relief of the husband merely to discharge the civil debt. Their 
Lordships must not be taken to accede to the view that even on this state 
of facts the wife’s security obtained by the husband to effectuate his unlaw- 
ful agreement would not be invalidated. But from the facts of this case 
‘the knowledge of the wife seems an irresistible inference. Their Lordships 
therefore agree with the decision of the High Court, though they do not 
follow the reasoning of one of the learned Judges that the money consider- 
ation to the wife was illusory. It was real enough: but it was not the only 
consideration. They desire also to point out that the learned Subordinate 
‘Judge has attached undue weight to the fact that here there was a debt really 
due from Kalidas. In this class of case that fact seems irrelevant if the 
agreement’ to abandon a prosecution is part of the consideration for payment 
of the debt. In most cases of this kind there is a debt or a liability. In- 
deed if there were not, a demand and receipt of money in consideration 
of refraining from or withholding a prosecution would apparently in itself 
ibe a criminal offence. 

Their Lordships will humbly advise His Majesty that this appeal be dis- 
missed. 

The respondent having relied on an infringement of public policy has 
successfully maintained on appeal her contention: and is entitled to her 
costs of this appeal. 


Re 2. S 
Appeal dismissed. 


Solicitors for appellants: Hy. S. L. Polak & Co. 
‘Solicitors for respondents : Stanley, Johnson & Allen. 
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[On appeal from the High Court of Judicature at Lahore.) 


# 


Present : 


i z 


VISCOUNT SIMON L. C., LORD ATKIN, LORD THANKERTON, LORD RUSSELL 
OF KILLOWEN, AND SIR GEORGE RANKIN. 


1941 MUHAMMAD NAWAZ 
E 

July 16., V. 
—_ EMPEROR. 


Privy Council—Practice—Criminal appeal—Grounds on which such appeals enter- 
tained. 

The Judicial Committee of the Privy Council is not a revising Ceurt of 
criminal appeal: that is to say, it is not prepared or required to re-try a 
criminal case, and does not concern itself with the weight of evidence, or 
the conflict of evidence, or with inferences drawn from evidence, or with 
questions as to corroboration or contradiction of testimony, or as to whether 
there was sufficient evidence to satisfy the burden of proof. Neither is it 
concerned to review the exercise by the previous tribunal of its discretion 
as to permitting cross-examination as a hostile witness or in awarding parti- 
cular punishments, The Judicial Committee cannot be asked to review the 
facts of a criminal case, or set aside conclusions of fact at which the tribunal 
has arrived. In all such cases an appeal on such grounds is useless, and is 
indeed an abuse of the process of the Court. 

Broadly speaking, the Judicial Committee will only interfere where there 
has been an infringement of the essential principles of justice. For example, 
a conviction following a trial where it could be seriously contended that there 
was a refusal to hear the case of the accused, or where the trial took place 
in his absence, or where he was not allowed to call relevant witnesses. Simi- 
larly, if the tribunal was shown to have been corrupt, or not properly con- 

. stituted, or incapable of understanding the proceedings because of the language 
in which the proceedings were conducted. Also, if the Court had no juris- 
diction either to try the crime, or to pass the sentence. 

It is a well-settled rule that the Judicial Committee will not review, or 
interfere with, the course of criminal proceedings, unless it is shown that, 
by a disregard of the forms of legal process, or by some violation of the 
principles of natural justice, or otherwise, substantial or grave injustice has 
been done. There must be something so irregular, or so outrageous, as to 
shake the very basis of justice. 

In re Abraham Mallory Dillet} and Mehindar Singh V. The King-Emperor,? 
followed. 


THESE were thirteen petitions for special leave to appeal in forma pauperis 
from decisions of the High Court of Lahore confirmiing sentences of death 
passed by the Sessions Judge. 

The Board, in dismissing the petitions, stated the practice relating to the 
signing by counsel of certificates that the petitioner has reasonable grounds 
for appealing to the Board from sentence of death. 


1 (1887) 12 App. Cas. 459. * 2 (1982) L. R. 59 I. A. 233. 
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VISCOUNT SIMON L. C. The Judicial Committee has before it this morn- 


ing thirteen petitions for special leave to appeal in criminal cases in forma > 


pauperis. All the proposed appeals are from the High Court of Judicature 
at Lahore, which in each instance has confirmed the decision of a Sessions 
Judge sentencing the petitioner to death for murder. In each of these 
thirteen cases the papers before their Lordships include (as r. 8 of the 
Judicial Committee Rules requires) a certificate signed by counse? in India 
that the petitioner has reasonable grounds of appeal to this Board. 

Their Lordships regret to find that, with the possible exception of the 
petition in the case of Rehmat v. The King Emperor, there is no basis 
whatever on which a certificate could, or should, have been given express- 
ing the opinion that there were grounds on which the petition could properly 
be presented. This is a very serious matter, not only because those who 
so certify are misusing their professional position, but because the due course 
of criminal justice is interfered with if the delay of application to the Board 
is interposed without any valid reason between the judgment of the Court 
in India and the due execution of the sentence which that Court thinks 
it right to pronounce. 

Their Lordships’ attention is called to the fact that this is not the first 
time that a batch of petitions has been brought before the Board praying, 
on wholly inadequate grounds, that appeals may be brought against death 
sentences for murder which have been duly confirmed by the High Court 
of Lahore. This has happened several times, e.g., in May last nine such 
petitions came before the Board from Lahore, together with one from Oudh, 
one from the North West Frontier Province, and one from Sind. In these 
cases also the certificates as to reasonable cause of appeal, without which 
no application was possible, were equally unwarranted. 

It is evident that there exists in parts of India, and especially in the 
Punjab, a serious error as to the strict and definite limits within which 
the Judicial Committee entertains appeals from a criminal sentence. Their 
Lordships must assume that these certificates are given under a misunder- 
standing of the true position, as otherwise some of them could only be explain- 
ed as proceeding from an utter disregard of the solemn and serious res- 
ponsibilities of the counsel who certify. Their Lordships, therefore, desire to 
restate, in unmistakable terms, the limits of the jurisdiction exercised in 
criminal appeals by the Judicial Committee, and trust that this explanation 
will be carefully noted in the quarters where it seems to be needed and that 
the practice, of which their Lordships have to complain, will cease. 

The Judicial Committee is not a revising Court of criminal appeal: that 
is to say, it is not prepared or required to re-try a criminal case, and does 
not concern itself with the weight of evidence, or the conflict of evidence or 
with inferences drawn from evidence, or with questions as to corroboration 
or contradiction of testimony, or as to whether there was sufficient evidence 
to satisfy the burden of proof. Neither is it concerned to review the exercise 
by the previous tribunal of its discretion as to permitting cross-examination 
as a hostile witness or in awarding particular punishments. In some of the 
certificates of counsel which are before their Lordships in connection with 
the present set of petitions the certificate sets out particular reasons why it 
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P.C. is considered that there is æ reasonable ground for appeal, and these reasons 
1941 disclose that the certifying counsel has not appreciated, or allowed for, the 


PEE fact that the Judicial Committee cannot be asked to review the facts of a 
Nawaz Ciiminal case, or set aside conclusions of fact at which the tribunal has arrived. 


y. In all such cases an appeal on such grounds is useless, and is indeed an 
EMPEROR abuse of the process of the Court. 

a It may be of assistance to counsel, who are considering whether they are 
Pie justified in certifying that a petition of appeal in a criminal case ‘might 
woos reasonably be presented, to give illustrations, by way of contrast, of what 
are the limited but very important grounds on which a petition in a criminal 
case may properly be presented. Broadly speaking, the Judicial Committee 
will only interfere where there has been an infringement of the essential 
principles of justice. An obvious example would be a conviction following 
a trial where it could be seriously contended that there was a refusal.to hear 
the case of the accused, or where the trial took place in his absence, or 
where he was not allowed to call relevant witnesses. Similarly, of course, if the 
tribunal was shown to have been corrupt, or not properly constituted, or incap- 
able of understanding the proceedings because of the language in which the 
proceedings were conducted. Another and obvious example would arise if the 

Court had no jurisdiction either to try the crime, or to pass the sentence. 
These limitations upon the interference of the Judicial Committee with 
convictions arrived at by tribunals charged with criminal jurisdiction beyond 
the seas have been again and again laid down in the clearest terms at this 

Board. It is sufficient to quote Lord Watson’s words (p. 467): , 

“The rule has been repeatedly laid down, and has been invariably followed, that 
Her Majesty will not review or interfere with the course of criminal proceedings, 
unless it is shewn that, by a disregard of the forms of the legal process, or by some 


violation of the principles of natural justice, or otherwise, substantial or grave in- 
justice has been done”: In re Abraham Mallory Dilldt3 


or, as Lord Dunedin said (p. 235), “there must be something so irregular or 
so outrageous as to shock the very basis of justice” : Mohinder Singh v. The 
4 King-Emperor? 
Their Lordships have thought it right on this occasion to re-state these 
principles at some length in the hope that it will assist practitioners, who are 
‘ asked to certify in support of a proposed petition, in determining whether it 
~ is in accordance with their professional duty to do so. They trust that these 
T observations will have a beneficent effect. If, indeed, after this explanation 
& ` and warning petitions continue to reach the Board which never should have 
sa been certified, it will be necessary to call the attention of the suitable autho- 
; rities in the area from which such petitions come to the continued disregard 
of the rule by the certifying counsel concerned. Their Lordships must make 
it plain that no reflection is involved upon the conduct of counsel or solicitors 
representing these petitioners before the Board to-day : they cannot properly 
be held responsible for improper certificates signed by other counsel in India. 

Their “Lordships will therefore humbly advise His Majesty that all the 
petitions .shauld be dismissed. 

ROG ` Petitions dismissed. 

1 (1887) 12 App. Cas. 459. -* 2 (1982) L. R. 59 I. A. 233. 
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APPELLATE CIVIL. 


Before Sir John Beaumont, \Kt., Chief Justice, and Mr. Justice Sen. 
LAXMAN RAGHUNATH GOKHALE 


, 1941 
v. ° ; : 
MAHADEV HERAMB DEV." August 20. 


Chinchwad Sansthan—Scheme of management—Power to remove trustee—District 
Judge—Persona designata—Order of costs—Such order incapable of execution 
—Civil Procedure Code (Act V of 1908). 


` A District Judge, who under a decree of the Court j 
scheme of management of a trust, either on his own moti nar 
to remove a trustee, can act under it only as peo /4esigrr fr; and n 


in a judicial capacity ; and is, therefore, not compet ttt (ee see er for 
payment of costs which is capable of execution under ne Gs Nepean aiie a T 


1908. wig a OF oo 













Lambedar v. Dharanidhar, followed. 
Mahadev y. Govindrao, commented on. 


CHINCHWAD Sansthan scheme. LPR DI 
Bom. 


A. scheme for management of the Sansthan was made in 1888. (1 
612). It was amended on June 9, 1896. A clause of the scheme provided : 

“The said trustees shall hold office for life, but it shall be competent to the 
District Judge of his own motion or upon the application or representation of 
any person interested in the said Devasthan to remove from the management any 
trustee who may be found to be unfit or incompetent for the management of the 
Sansthan or negligent in the discharge of his duties.” 

In 1933, on an application made, the District Judge of Poona (D. D. 
Nanavati) held an -enquiry into the conduct of the trustees appointed to 
manage the affairs of the Sansthan, and ordered the removal of one of the 
trustees, M. H. Dev, and further ordered :— 

“For the present I make no order as to costs of this inquiry. If any order 
had to be made, I think a lump sum should be fixed as against trustee No. 2 who 
has contributed to make the inquiry needlessly protracted, to be paid to trustee 
No. 3, who has been harassed by false allegations.” 

_ M. H. Dev, trustee No. 2, applied to the High Court in revision (38 Bom. 
L. R. 1137). The High Court amended the scheme, and ordered (p. 1157) : 

“Costs of the enquiry by the District Judge will be dealt with by the District 
Judge.” 

On August 11, 1937, the District Judge (N. S. Lokur) ascertained those 
costs at Rs. 241-2-0 to be paid by M. H. Dev to Lakshman R. Gokhale, 
and ordered payment within two weeks, and further ordered that in case of 
failure steps might be taken for the recovery of the amount. 

There was failure in payment. Lakshman R. Gokhale presented an appli- 
cation in execution for recovery of the amount. M. H. Dev then contends 
that as the order was passed by the District Judge as a persona Ratas of Law TN 
it was incapable of execution under the Civil Procedure Code. - g? Sana, Nox} 24iA >] 

* Civil Revision Application No. 8 in Darkhast No. 47 of fa Ace. No 40% ig ` 
of 1941, against an order passed by 1 (1925) 28 Bom. Thy R.\64. Dateie eee 







N. S. Lokur, District Judge at Poona, ` 2 (1936) 38 Bom. LAR. 
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The District Judge upheld the contention for the following reasons :— 


“The question therefore is whether an order passed by a District Judge as a 
persona designata can be executed under the Civil Procedure Code ... In fact 
the proper remedy was to file a suit to recover the amount awarded. Under s. 36 
of the Civil Procedure Code, the provisions of the Code relating to the execution 
of decrees apply to the execution of orders, meaning thereby that what can be 
executed under the Code are decrees and orders. An ‘order’ is defined in s. 2(14) 
of the Code as meaning ‘the formal expression of any decision of a civil Court, 
which is not a decree’. Thus, the only order capable of execution under the 
Code is one passed by a civil Court. It follows therefore that an order passed 
by a District Judge as a persona designata cannot be executed ag an order under 
the Code. In Balaji Sakharam v. Merwanji Navroji (21 Bom. 279) a doubt was 
expressed whether a District Judge acting as a persona designata has jurisdiction 
at.all to award costs. But if he does awaid costs, then certainly his order is 
not that of a civil Court and is incapable of execution under the Civil Procedure 
Code.” ° 


- The applicant applied to the High Court in revision. 


S. Y. Abhyankar, for the applicant. 
D. V. Patel, for the opponent. 


BEAUMONT C. J. This is an application in revision against an order made 
by the leatned District Judge of Poona, refusing to execute an order, which 
he had made, for payment of certain costs on the ground that the order 
was not an executable one. 

The question arises in relation to a scheme for regulating a charitable 
institution known as Chinchwad Sansthan, and I must confess that the ques- 
tion involved seems to me to show that matters have got into a very con- 
siderable state of confusion. 

A. scheme was framed in the year 1895 for the management of the affairs 
of the Sansthan, and the material clauses are set out in Lambodar v. Dhara- 
nidhar. The management of the institution was to be vested. in three trustees, 
and the District Judge of Poona was to nominate one of them. In ci. (4) 
it is provided :— 

“The said trustees shall hold office for life, but it shall be competent to the 
District Judge of his own motion or upon the application or representation of any 
person interested in the said Devasthan to remove from the management any 
trustee who may be found to be unfit or, incompetent for the management of 
the Sansthan or negligent in the discharge of his duties.” 

Then: under cl. (5), upon the death, resignation or removal of a! trustee, the 
District Judge shall proceed to appoint another person in his place. 

Now, the first question which arises is whether the District Judge, acting 
under cl. (4) of the scheme, is to be regarded as acting in a judicial capacity, 
or is to be treated as persona designata. I think the reference to “the 
District Judge of Poona” means “the District Judge for the time being”. 
But the question is whether the District Judge for the time being is to exer- 
cise his powers as persona designata or judicially. On the wording of cl. (4) 
I cannot entertain any doubt that the powers are giver to the Judge as per- 
sona designata, because he may act upon his own motion, and it is no part 
of the duties of a Judge acting judicially to look into the affairs of a charitable 


1 (1925) 28 Bom. L. R. 64. 
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institution, and take action on his own motion. He would have to be approach- 
ed in some form of proceedings for the administration of the scheme. As 
I read cl. (4), it does not oust the jurisdiction of the Court to remove trustees 
for proper reasons, but it gives the District Judge as persona designata power 
to remove, a power which could be exercised more quickly and cheaply than 
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by an application to the Court. But if the Judge is acting, not as a Judge, MAHADEV 


but as persona designata, there can be no appeal, or application in revision, 
against his order. Nor does any power seem to be given to him under that 
clause to make any order as tæ costs. 

Now, what happened was that the affairs of this Sansthan A into difficul- 
ties, and in 1932 Mr. Dhurandhar, the then District Judge of Poona, sub- 
mitted certain, proposals for amendment of the scheme to the High Court, 
but the High Court thought that persons interested in the Devasthan should 
make an application ; so such applications were made. Meanwhile, in 1933 
Mr. Nanavati, the then District Judge of Poona, considered that things were 
not going on properly, and accordingly he went into the matters of the trust, 
and made an order, in the first instance, suspending the trustees, and appoint- 
ing a receiver, which he purported to do under O. XL, r. 1, of the Civil Pro- 
cedure Code, and subsequently dismissed two of the trustees, one of whom 
being the present opponent, and in so doing he said :— 

“For the present I make no order as to costs of this inquiry. If any order 
had to be made, I think a lump sum should be fixed as against trustee No, 2 


who has contributed to make the inquiry needlessly protracted, to be paid to 
trustee No. 3, who has been harassed by false allegations.” 


That reference to costs and his appointment of a receiver rather suggest 
that the learned Judge considered that he was acting in a judicial capacity, 
and not as persona designata. 

Then there was an application in revision to this Court, and the case is 
reported in Mahadev v. Govindrao?. The Court considered whether the learned 
Judge was acting as a Judge or as persona designata, and referred to earlier 
decisions. There were three appeals, one in 1895, another in 1897 and an- 
‘other in 1918, against orders of the District Judge refusing to take action 
under cl. (4), and all those appeals were dismissed. Certainly this Court 
seems to have entertained the appeals, which itcould not do, if the Judge 
was not acting judicially, but no appeal was allowed. Then in Lambodar 
v. Dharanidhar above noticed in Mahadev v. Govindrao, a bench of this 
Court, consisting of Sir Norman Macleod and Mr. Justice ‘Madgavkar, dis- 
missed certain appeals and applications in revision in the matter of this 
trust on the ground that the District Judge, acting under cl. (4), was acting 
as persona designate. That is a direct authority on the point, which is bind- 
ing upon this Court, though, no doubt, the learned Chief Justice in giving 
judgment did not refer to the earlier cases. After noting these cases the 
Court in Mahadev v. Govindrdo did entertain the applications, but I gather 
that one matter before the Court was an application to amend the scheme, 
and clearly there would be jurisdiction to entertain that. Mr. Justice Broom- 
field stated that the matter (i.e. of the character in which the District Judge 
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had made his order) could not be said to be free from uncertainty, and there- 
fore the Court had not declined to hear arguments on the merits, and then 
he notices that it was necessary in any case to do so in order to clear the 
ground for the applications for the amendment of the scheme. But I think 
both the learned Judges camé to the conclusion that the District Judge, acting 
under cl. (4), could not appoint a receiver under the Civil Procedure Code. 
At any rate, Mr. Justice Tyabji is quite clear on the point that all that the- 
District Judge could do was to appoint somebody in the nature of a receiver 
to take charge of property. Mr. Justice Broomfield no doubt said that the 
appointment of the receiver was not ultra vires under the peculiar circum- 
stances of the case, but, I think, having regard to the whole of his judgment, 
that all he meant was that the District Judge, acting under the scheme, and 
removing a trustee, had an impled-authority to protect the trust property 
in the meantime, and that he could appoint somebody to take charge of the 
property. That may be so, but unless the District Judge was acting judicially 
he could not appoint a recelver under the Code, who would become an officer 
of the Court. Obviously nobody can appoint an officer of the Court except 
a Judge, and if the District Judge -was not acting as a Judge, he could 
not appoint a receiver as an officer of the Court. Then the Court, 
after making orders as to the amendment of the scheme, directed that “ costs 
of the inquiry by the District Judge will be dealt with by the District Judge”. 
The matter then went back to Mr. Lokur, the present District Judge of 
Poona, and he made an order on the present opponent to pay the present 
applicant a sum of Rs. 241-2-0 being his costs, and he said: “in case of 
failure, steps may be taken for the recovery of the amount”. 

Then an application was made to the learned Judge for recovery. of the 
amount by execution, and the learned Judge then came to the conclusion that 
the District, Judge of Poona, acting under cl. (4), was persona designata, and 
was not acting in a judicial capacity, and, therefore, could not make an order 
capable of execution under the Code. 

It seems to me that the decision of this Court in Lambodar v. Dharanidhar 
that the District Judge, acting under cl. (4) of the scheme, is not acting 
in a judicial capacity, is right on the words of the clause and it is binding 
upon us, and in my view that decision was not, and could not be, dissented 
from by this Court in Mahadev v. Govindrao, though, no doubt, in that case 
the Court considered matters which it had no jurisdiction to consider unless 


' the District Judge was acting judicially. 


That being so, in my opinion, the learned District Judge was right in holding 
that the order which he had made for payment of costs was not an order 
capable of execution, even if it was legal. That is all we need decide in 
the present matter. 

The application must be dismissed with costs. 


Application dismissed. 
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Before Mr. Justice Broomfield and Mr. Justice Macklin. 


BASWANNEWA MALLESHAPPA APPAJI 
v. 
DODGOWDA BASANGOWDA DYAWANGOWDA.* 


Transfer of Property Act (IV of 1882), Secs. 82, 101—Mortgage—Contribution— 
Extinguishment of mortgage. 

Section 82 of the Transfer of Property Act, 1882, can apply while the mort- 
gage is still subsisting ; but it applies even more when the mortgage has been 
paid off out of some only of the properties mortgaged, and the owner or the 
person interested in the properties from which the mortgage has been paid 
off then has a right to claim contribution from the owner of other properties 
which were liable under the mortgage but which were not called upon to pay 
it off. 

Rama Shankar Prasad v. Ghulam Husain, followed. 

Section 101 of the Transfer of Property Act, 1882, applies in terms only when 
there is a subsequent mortgagee or charge-holder. The principle of the section 
does not apply to the case of a Court-purchaser of the equity of redemption. 

Kedar Nath Goenka v. Bhagwat Prasad Kumar, followed. 
Mahalakshmi V. Somearaju8, dissented from. 

Defendant No. 2 and the husband of defendant No. 3 mortgaged their house 
and land to defendant No. 1. Subsequently, defendant No. 4, who had obtained 
a money decree against the husband of defendant No. 3, applied to execute the 

decree by sale of the house mortgaged, and at the Court-sale purchased it 
himself. Then defendant No. 1 sold his mortgage rights in the house and land 
to plaintiff; and thereafter defendants Nos. 2 and 3 sold their rights under 
the mortgage to the plaintiff. The plaintiff having sued to recover proportionate 
mortgage dues by sale of the house :— 

Held, (1) that the mortgage as regards the house was, under the circum- 
stances, extinguished: s. 101 of the Transfer of Property Act; 

(2) that at the time of the Court-sale the only interest of defendants Nos. 2 
and 3 in the house was the equity of redemption, and that that was all that 
was sold to defendant No. 4; 

(3) that defendant No. 4 thus became a mortgagor jointly with defendants 
Nos. 2 and 3 not only of the house but of the land also, and defendants Nos. 2 
and 3 could have relied upon s. 82 of the Act to claim contribution from defend- 
ant No. 4 if circumstances had arisen which justified it ; 

(4) that by the sale-deed the plaintiff took over from defendants Nos. 2 and 
3 their rights in the land and the house, including the rights of the mortgagor, 
and the plaintiff was clearly standing in their shoes with regard to any rights 
that they might have to exercise against defendant No. 4; 

(5) that, therefore, the plaintiff was entitled to recover the proportionate 
share of the mortgage on the house from defendant No. 4. 


* Second Appeal No. 224 of 1940, in Long Cause Civil Suit No. 526 
from the decision of G. H. Guggali, of 1937. 
District Judge at Dharwar, in Appeal 1 (1921) I. L. R. 43 All. 589. 
No. 224 of 1938, reversing the decree 2 (1935) I. L. R. 15 Pat. 120, 
passed by N. S. Hegde, Joint Second 3 [1939] Mad. 600. 
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Surt to recover Rs. 400 as balance due on a mortgage bond by sale of 
mortgaged property. : 

On October 27, 1930, Sawantrewa (defendant No. 2) and her son Dev- 
appa (husband of Yellawa defendant No. 3) mortgaged their house and 
land for Rs. 1,000 to Yellappagouda (defendant No. 1), who was the father- 
in-law of Devappa. 

Doddagouda (defendant No. 4)' obtained a money decree against Devappa 
in Suit No. 42 of 1927. In execution of the money decree the house mort- 
gaged was attached on November 21, 1930. On May 27, 1932, the house was 
sold at a Court auction and purchased by defendant No. 4. The sale was 
confirmed by the High Court in second appeal on July 16, 1935. 

Meanwhile, on June 16, 1934, defendant No. 1 sold his mortgage rights 
in the house as well as the land for Rs. 1,000 to Baswannewa (plaintiff). 
On June 6, 1935, defendants Nos. 2 and 3 parted with their rights in the 
house and land to the plaintiff for Rs. 1,000. The latter deed of sale pro- 
vided :— 

“As the said properties have been handed over to you by absolute sale in pay- 
ment of the said debt owing to you there remains nothing whatsoever between both 
you and ourselves regarding the transaction of this mortgage on this day. On the 
said properties, except yours, there were no incumbrances whatever by way of 
mortgage, charge or attachment etc.” 

In 1936 the plaintiff sued (Suit No. 145 of 1936) to restrain defendant 
No. 4 from taking possession of the house, but her suit was dismissed on 
February 27, 1937, on the ground that defendant No. 4 had purchased only 
the equity of redemption and his rights could not be affected by the plaintiffs’ 
purchase of the house. 

On December 16, 1937, the plaintiff sued to recover Rs. 400 as the~pro- 
portionate amount of the mortgage debt due on the house by sale of the 
house. 

Defendants Nos. 1, 2 and 3 supported the plaintiff. Defendant No. 4 
contended that the mortgage debt was satisfied and that the plaintiff had no 
right to sue. 

The trial Court held that the plaintiff could fall back upon the mortgage 
and that she was entitled to recover the proportionate part of the mortgage 
debt by sale of the house, for the following reasons :— 

“The plaintiff cannot lay her claim on the house by virtue of the sale in her 
favour, as it was under attachment then and has been subsequently purchased by 
defendant No. 4. As the sale fails in respect of the house in suit plaintiff can 
now follow it under the mortgage. The conveyance of the house being void the 
plaintiff is entitled to fall back upon the lien created by the mortgage bond: Gopal 
Sahoo v. Gunga Pershad (& Cal. 530). Defendant No. 4 has contended that plaintiff 
cannot sue for a portion of the mortgage dues and pray for a sale of the house 
alone leaving aside the land mortgaged. According to him the integrity of the 
mortgage is broken. I am unable to accept that argument. I am of opinion that 
plaintiff can in such cases apportion the burden of the mortgage and file a suit 
ito recover’ the proportionate amount : Krishnachand v. Pubna Medel Company (59 
Cal. 76) and Sarju Kumar v. Thakur Prasad (42 All. 544). The land mortgaged 
is valued at Rs. 800 and the house at Rs. 400. The valuation has not been challeng- 
ed by defendant No. 4. I, therefore, hold that the suit is maintainable in its 
present form and that the plaintiff can proceed against the suit house for realising 
her dues.” 


~ 


VOL. XLIV. | THE BOMBAY LAW REPORTER. . 


This decree was on appeal reversed by the District J udge, who was of 


‘opinion that the mortgage was satisfied and that the plaintiff could not sue 
to recover part of the mortgage debt, for the following reasons :— 


“Tt is true that defendants Nos: 2 and 3 had np more rights in the house at the 
time of the sale. They could not sell it to the plaintiff. The sale of the house 
would also be void as being against the attachment order. So the sale of the 
house by defendants Nos, 2 and 3 to the plaintiff was void as against defendant 
No. 4, the auction-purchaser. But the sale of the land was good. By the sale- 
deed the mortgage debt was satisfied. There was partial failure of consideration. 
For that the plaintiffs’ remedy is for damages against defendants Nos. 2 and 3. 
‘She cannot fall back upon the mortgage to recover a proportionate part of the 
mortgage debt by sale of the house. She might have purchased only the equity 
of redemption in the land in part satisfaction of her mortgage debt; the house 
would then have remained subject to a proportionate part of the mortgage debt. But 
she did not do so. She took a sale-deed in full satisfaction of the mortgage debt. 
The mortgage debt is satisfied. The plaintiff cannot now sue to recover a part of 
the mortgage debt (15 Pat. 120). The ruling in 8 Cal. 530 is not applicable to 
the present case. The case in 20 A. L. J. 151 is more applicable to the present 
case, 

“Tt was urged that under s. 101 of the Transfer of Property Act the mortgage 
cannot be challenged by defendant No, 4. That section provides that a mortgagee 
‘of immoveable property may purchase or otherwise acquire the rights in the pro- 
perty of the mortgagor without thereby causing the mortgage to be merged as 
between herself and any subsequent mortgagee of or a charge-holder over the same 
‘property and that no such subsequent mortgagee or charge-holder shall be entitled 
to sell such property without redeeming the prior mortgage. Here the plaintiff 
has not merely purchased the rights of the mortgagor in the mortgaged property ; 
she has gone a step further. By the sale transaction she has extinguished the 
‘mortgage also. The mortgage is not subsisting. She cannot fall back upon it.” 


The plaintiff appealed to the High Court. 


G. P. Murdeshwar and D. D. Yennemadi, for the appellant. 
H. F. Mudireddi, for the respondent. 


MACKLIN J. This second appeal has arisen-in this way : In October, 1930, 
defendant No. 2 and the late husband of defendant No. 3 mortgaged the 
house and land in suit for Rs. 1,000. On November 21, 1930, the house 
was attached by defendant No. 4 in execution of a money decree against 
defendant No. 3’s husband. In May, 1932, the house was sold by the 
Court and was bought by defendant No. 4, and in due course that order 
was confirmed in 1935 by the High Court in second appeal. But in the 
meantime defendant No. 1, the original mortgagee, sold his mortgagee’s rights 
to the plaintiff, and in June, 1935, defendants Nos. 2 and 3 sold both the 
house and the land to the present plaintiff for the amount of the mortgage 
debt. 

In 1933 the plaintiff brought a suit to restrain defendant No. 4 from 
taking possession of the property under his Court purchase. This was dis- 
‘missed because it was held that, defendant No. 4 having bought the equity 
of redemption of the house in execution proceedings, his rights could not be 
affected by the plaintiff's purchase of the house. The plaintiff then brought 
the present suit on her mortgage. It was contended by defendant No. 4 that 
the transaction by which the plaintiff bought from defendants Nos. 2 and 
3 extinguished the mortgage so fdr as the house was concerned, and any suit 
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with respect to the house based upon the plaintiff's rights in the mortgage 
could not lie. The trial Court refused to accept that contention, holding that . 
the consideration as regards the house had failed and the sale accordingly 
was ineffective as regards the house, with the result.that the plaintiff continued’ 
to hold the mortgage rights over the house. That decision was reversed in 
appeal, the learned District Judge holding that the mortgage was extinguished 
as a whole, and that it was not open to the plaintiff to rely upon s. 101 of 
the Transfer of Property Act in order to recover the mortgage amount of the 
house from defendant No. 4. The plaintiff accordingly comes in second 
appeal. 

She takes two points. The first is that as mortgagee she is protected by 
s. 101 and on that ground can recover from defendant No. 4. The second 
is that by reason of s. 82 of the Transfer of Property Act she, as one stand- 
ing in the shoes of the original mortgagor, is entitled to claim corrtribution 
from defendant No. 4 as purchaser of part of the equity’ of redemption of 
the mortgage. a 

The plaintiff’s sale-deed contains the following passage :— 

“ As the said properties have been handeđ over to you by absolute sale in pay- 


ment of the said debt owing to you, there remains nothing whatever owing between 
you and ourselves regarding the transaction of mortgage on this day.” 


That means that the mortgage debt was extinguished, and the ordinary result 
of extinguishing a mortgage debt is that the mortgage itself is extinguished. 
But on behalf of the plaintiff Mr. Murdeshwar relies on s. 101 of the Trans- 
fer of Property Act as keeping the mortgage alive as between the plaintiff 
and defendant No. 4. Section 101 of the Transfer of Property Act reads as 
follows :— l 

“Any mortgagee of, or perso having a charge upon, immoveable property, or 
any transferee from such mortgagee or charge-holder, may purchase or otherwise 
acquire the rights in the property of the mortgagor or owner, as the case may be, 
without thereby causing the mortgage or charge to be merged as between himself 
and any subsequent mortgagee of, or person having a subsequent charge upon, the 
same property ; and no such subsequent mortgagee or charge-holder shall be entitled 
to foreclose or sell such property without redeeming the prior mortgage or charge, 


- or otherwise than subject thereto.” 


In terms it applies only when there is a subsequent mortgagee or charge- 
holder. But the authority of Mahalakshmi v. Somaraju* is relied upon as 
showing that the principle of the section would apply also to the case of a 
Court-purchaser of the equity of redemption. The old s. 101 read as 
follows :— 


“Where the owner of a charge or other incumbrance on immoveable property 
is or becomes absolutely entitled to that property, the charge or incumbrance shall 
be extinguished, unless he declares, by express words or necessary implication, that 
it shall continue to subsist, or such continuance would be for his benefit.” 

If the section had not been amended, there can be no question but that the 
plaintiff would be entitled to rely upon the last words “or such continu- 
ance would be for his benefit”. Sir Dinshah Mulla at page 556 of the 
second edition of his Transfer of Property Act says “the law has been altered 
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not in substance but only in form or expression” ; and the learned Judges 
who decided Mahalakshmi v. Somaraju applied the equitable principle under- 
lying the section before amendment to the section as amended. That prin- 
ciple was based upon the equitable rule obtaining in England that the merger 
which in a case like this would otherwise take place under the common law 
is prevented by the intention of the parties, and that the intention of the 
parties not to' extinguish the mortgage may be presumed until the contrary 
is apparent., But the position with which the learned Judges of the Madras 
High Court were dealing was somewhat different. In that case there had 
been certain claim proceedings. The mortgagee-purchaser based a claim on 
his purchase or alternatively on his mortgage, and the Court, while disallow- 
ing the claim in so far as it was based upon his purchase, allowed it in so 
far as it was based upon his mortgage ; and neither party to the proceedings 
had chakenged that decision, with the result that the mortgage had to be 
treated as still subsisting. Apart from that, with respect, we should have 
some difficulty in holding that a principle which might clearly be apparent 
in s. 101 before it was amended still underlay the section after amendment 
when the amendment omits the words recognizing the principle. Moreover, 
the case cited made no reference to another case, Kedar Nath Goenka v. 
Bhagwat Prasad Kumar, in which the situation was very much the same as 
in the present case. There a mortgagee bought the mortgaged property for 
the amount of the sum due upon the mortgage, and the deed contained the 
following words “ keeping intact the effects of the mortgage created under the 
simple mortgage and the usufructuary mortgage bonds aforesaid”. In spite 
of that reservation their Lordships held that the mortgage was extinguished. 
So far as s. 101 is concerned, we do not think that there are any grounds 
upon which we could differ from the conclusions arrived at by the learned 
Judges of the Patna High Court in that case. 


But there can be no doubt that it would be a serious hardship to the 
plaintiff if that were to be the end of the matter. In this appeal she has 
taken her further stand upon s. 82 of the Transfer of Property Act, which 
provides for contribution by different properties mortgaged when the mort- 
gage debt has been wholly satisfied out of one of the properties. On behalf 
of defendant No. 4 it is contended that this is a new point. It is not men- 
tioned anywhere in the memorandum of appeal to this Court. But even if 
it were a new point, it is a point of law, and we should not hesitate to allow 
it to be argued. Actually it cannoti be regarded as a new point, since this 
is in substance a suit for contribution, though s. 82 is not actually mentioned. 
We have not been referred to the original plaint ; but the learned trial Judge 
says “the plaintiff has now filed this suit for recovery of the proportionate 
mortgage dues by sale of the suit house”, and the learned District Judge 


' says “the plaintiff then. filed the present suit to recover Rs. 400 as the pro- 


portionate amount of the mortgage debt due on the house by sale of the 
house”. It is contended on behalf of defendant No. 4 that s. 82 does not 
apply unless the mortgage is still subsisting. -That is not so. It can apply 
while the mortgage is still subsisting ; but it applies even more when the 
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mortgage has been paid off out of some only of the properties mortgaged, and 
the owner or the person interested in the properties from which the mortgage 
has been paid off then has a right to claim contribution from the owner of 
other properties which were liable under the mortgage but which were not 
called upon to pay it off. If authority for this is needed it will be found 


in Rama Shankar Prasad vy. Ghulam Husain. At the time of the Court-~ 


sale the only interest of defendants Nos. 2 and 3 in the house was the 
equity of redemption, and that is all that could be sold to defendant No. 4. 
He thus became a mortgagor jointly with defendants Nos. 2 and 3, the 
mortgagors not only of the house but of the land also ; and defendants Nos. 2 
and 3 could have relied upon s. 82 to claim contribution from defendant 
No. 4 if circumstances had arisen which justified it. By her sale-deed the 
plaintiff took over from defendants Nos. 2 and 3 their rights in the land and 
the house, including the rights of the mortgagor, and she is clearly standing 
in their shoes with regard to any rights that oe, might have to exercise 
against defendant No. 4.. 

The appeal must therefore be allowed. But it is = allowed upon a point 
which was not argued before the learned District Judge, whose decision so 
far as it goes was perfectly correct. We therefore think that each party 
should bear its own costs of the appeal in the District Court. Subject to 
that, the decree of the trial Court is restored, except that the date by which 
the defendant should pay to the plaintiff Rs. 400 with costs and future in- 
terest 1s altered from January 28, 1939, to February 21, 1942. The costs 
of this appeal will be paid by defendant No. 4. 


Appeal allowed. 


Before Mr. Justice Broomfield and Mr, Justice Macklin. 


NARAYAN DIVAKARAPPA HUBLI 


v, 
PARAMESHVARAPPA BHIMAPPA YARCAD.* 


_ Transfer of Property Act (IV of 1882), Secs. 92, 91, 95A—Mort gage—Subro gation— 


Subsequent mortgagee paying off prior mortgage with mortgagor's money not 
entitled to subrogation. ` 

Defendant No. 1 mortgaged his house first to S for Rs. 308 in March 1931. 
In September of the same year he mortgaged it again to K for Rs. 400. He 
mortgaged it for the third time to the plaintiff in October 1933 for Rs. 650, 
stipulating that out of the consideration money the plaintiff should pay off 
the first mortgage in favour of S. The plaintiff did so. Defendant No. 2, 
who held a money decree against defendant No. 1, executed his decree, had the 


1 (1921) I. L. R. 43 All. 589. No. 220 of 1937, confirming the de- 
*Second Appeal No. 586 of 1939, cree passed by D. R. Ugrankar, Sub- 
from the decision of G. H. Guggali, ordinate Judge at Hubli, in Long 


District Judge at Dharwar, in Appeal Cause Civil Suit No. 267 of 1936. 
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house sold at an auction sale subject to the second mortgage, and purchased 
it himself for Rs. 800 in January 1936 and paid Rs. 670-3-0 (i.e. Rs. 800 less 
defendant No. 2’s expenses) into Court. On June 2, 1936, he paid off the 
second mortgage in favour of K. On June 29, 1936, the plaintiff sued to enforce 
his own mortgage against defendants Nos. 1 and 2 and was paid Rs. 670--3-0 
lying in Court which he had attached before judgment. He claimed to be paid 
the balance. Defendant No. 2 contended that by reason of s. 92 of the Transfer 
of Property Act, 1882, he was subrogated to the second mortgagee whose mort- 
gage he had paid off and claimed priority over the plaintiff’s mortgage. The 
plaintiff alleged that he having paid off the first mortgage was in his turn sub- 
rogated to the first mortgage :— 

Held, (1) that defendant No. 2 was protected against the third mortgagee 
(plaintiff) by his having paid off the second mortgage, as he was entitled to 
oe to the eee under s. 92 of the Transfer of Property 

Act, 1882 ; 

(2) that as the plaintiff ee the mortgagor’s money when he paid off the 
first mortgage, he got no right, by his payment, to subrogate to the first mort- 
gagee : l 

Hira Singh v. Jai Singh, Vithaldas Bhagwandas v. Tukaram Vithoba2, Lakshmi 
Amma v. Sankara Narayana Menon3, and Mukaram Marwari v. Mahammad 
Hosains, followed 7 

(3) that the plaintiff was therefore not entitled to apply for a final decree 
for sale of the mortgaged property unless he paid to defendant No. 2 Rs. 800 
(the amount paid by defendant No. 2 in satisfaction of the second mortgage), 
together with interest. 


SUIT on mortgage. 

On May 30, 1931, Mallapa (defendant No. 1) mortgaged his house to 
one Shantappa for Rs. 300. 

On September 10, 1931, defendant No. 1 executed a second morke on 
the house for Rs. 400 in favour of one Kalappa Agaladkatti. There was a 
reference in the mortgage deed to the first mortgage. 

On October 2, 1933, defendant No. 1 mortgaged the house for the third 
time to Bhimappa (plaintiff) for Rs. 800, and it was stipulated that out of 
the mortgage amount the plaintiff was to pay off the first mortgage in favour 
of Shantappa. The plaintiff accordingly paid off the first mortgage by paying 
Rs. 308 out of the mortgage money. 

Narayanappa (defendant No. 2) had obtained a money decree against de- 
fendant No. 1. In execution of the decree defendant No. 2 got the house 
of defendant No. 1 sold at a Court-sale, on January 16, 1936, subject to the 
second mortgage in favour of Kallappa, and purchased it himself. The sale 
certificate was issued to defendant No. 2 on February 28, 1936. Defendant 
No. 2 next paid into Court Rs. 670-3-0, i.e. Rs. 800 minus costs incurred by 
him. On June 2, 1936, the satisfaction of the second mortgage was endorsed 
on the deed of mortgage. 

On June 29, 1936, the plaintiff sued on his mortgage to recover Rs. 970 by 
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ment before judgment on Rs. 670-3-0 paid into Court. That sum was paid 
over to him on August 31, 1937. ` 

Defendant No. 2 contended inter alia that by virtue of his satisfying 
the second mortgage he was subrogated to the position of Kallappa, and had 
priority over the mortgage insfavour of the plaintiff. 

The plaintiff in his turn alleged that he having paid off the first mortgage 
was subrogated to the place of Shantappa. 

The trial Court held that defendant No. 2 was entitled to be subrogated to 
the second mortgage provided he expressly gave up his title to the right of | 
redeeming the plaintiffs’ mortgage and that the. plaintiff was entitled to 
Rs. 800, observing as follows :— 


“Under s. 92 of the Transfer of Property Act all that defendant No. 2 can 
claim is ‘the same rights as the mortgagee whose mortgage he redeems may have 
against the mortgagor or any other mortgagee? The right which the mortgagee 
Kallappa had against the mortgagor defendant No. 1 or the puisne mortgagee the 
plaintiff, was to recover his dues under the mortgage, by the sale of the mortgaged 
property. That amount is Rs. 800 only. Defendant No. 2 cannot under s. 92 claim 
anything more than that in this suit. At this stage I am not concerned with the 
further developments that have occurred by reason of the fact that defendant No. 1 
requested the Court to pay to the plaintiff the amount lying in Court and the 
plaintiff als applied and took that amount. All I want to show is that the claim 
made by defendant No. 2 is not merely the right of subrogation. It is something 
more than that. It is a request to the Court to set aside the execution sale and 
refund the purchase money and also to give him the right of subrogation. 

“ Kallappa’s mortgage is expressly subject to a prior mortgage, Ex. 55. That 
mortgage has been paid off by' the plaintiff when he took the mortgage in suit. The 
question is whether in view of the express recital in Kallappa’s ‘mortgage, Ex. 56, 
the plaintiff is not subrogated to the rights of the first mortgagee under Ex. 55. The 
answer to that question depends upon the construction of the mortgage deed in 
suit, Ex. 33, and s. 92(3) of the Transfer of Property Act. In my judgment the 
plaintiff must get that right under the terms of Ex. 56. Under the first paragraph 
of s. 92 defendant No. 2 gets the rights of the second mortgagee under Ex. 56. Those 
Tights are expressly subject to the right of the first mortgagee under Ex. 55. Plaintiff 
as the third mortgagee has redeemed the first mortgage. Therefore the same equity 
under which defendant No. 2 is given priority over the plaintiff as third mortgagee 
requires that the plaintiffs’ rights to get back what he has paid for redeeming the 
first mortgage must have priority over defendant No. 2’s rights which are expressly 
subject to the first mortgage. But since the enactment of ‘Act XX of 1929 the ques- 
tion is determined by statute and the Court is no longer concerned with equitable 


. principles but with statutory! rights. 


“The question arises whether the plaintiffs’ rights are governed by cl. (3) or 
cl. (1) of s. 92. On this point there are conflicting views: of several High Courts. 
But the latest decisions of four High Courts are to the effect that a mortgagee or 
purchaser who under his contract retains part of the consideration for the purpose 
of redeeming an earlier mortgage and redeems it accordingly is entitled to the right 
of subrogation only under cl. (3), i. only if the mortgagor has by a registered 
instrument agreed that such person shall be subrogated. See I.L.R 59 Mad. 359, 
[1937] All. 880, [1938] Nag. 206, all Full Bench decisions, and I L R. 62 Cal. 667. 
According to these decisions the plaintiff can be subrogated to the rights of the first 
mortgagee Shantappa only under cl. (3) of s. 92. A contrary view.has been express- 


. ed by the Patna High Court in I L.R. 17 Pat. 154. In the absence of any reported 


decision of our High Court I should feel myself bound to accept the majority view, 
thotigh in this particular case,...that view works a hardship on the plaintiff and 
gives defendant No. 2 an advantage, which he could not have expected under the 
express terms of Ex. 56.” 
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' This decree was, on appeal, upheld by the District Judge, for the following 
Teasons :— 


“Tt is next contended that defendant No. 2 is entitled to be subrogated to the 
rights of the second mortgagee whose mortgage he redeemed. There is not much 
substance in the contention. Any person having interest in the mortgaged property 
other than the mortgagor, on redeeming a mortgage shall have, so far as regards 
the redemption, foreclosure or sale of such property, the same rights as the mort- 
‘gagee whose mortgage he redeems may have against the mortgagor or any other 
mortgagee. That is the right of subrogation as defined in s. 92. But a mortgagor 
cannot have such a right. As per s. 59A of the Transfer of Property Act, the 
term mortgagor includes a person deriving a title from him. Defendant No. 2 by 
‘purchasing the right, title and interest of the mortgagor defendant No. 1 simply 
‘stepped into his shoes. He cannot therefore claim to be subrogated to the rights 
‘of the second mortgagee whose mortgage he redeemed.” 


Defendant No. 2 appealed to the High Court. 


B. Moropanth, for the appellant. 
S. B. Jathar, for the heirs of respondent No. 1. 


Macklin J. The question with which we are’concerned in this second 
appeal is one of subrogation. The property concerned in the suit is a house 
-which originally belonged tò defendant No. 1. He mortgaged it three times 
in all. The first mortgage was for Rs. 300 in May, 1931, in favour of 
..one Shantappa. The second was for Rs. 400 in favour of one Kalappa in 
september, 1931. The third was to the plaintiff in October, 1933, for Rs. 650. 
The plaintiff's mortgage mentioned the other two mortgages and provided that 
out of the consideration money Rs. 308 should be spent by! the plaintiff in 
paying off the first mortgage. In January, 1936, defendant No. 2 took out 
execution of a money decree which he had obtained against defendant No. 1 
rand bought the property in suit for Rs. 800 subject to the second mortgage. 
He paid off the second mortgage, and Rs. 670-3-0 (i.e. Rs. 800 less defendant 
No. 2’s expenses) was paid into Court. The plaintiff has now sued defendants 
Nos. 1 and 2 to enforce his own mortgage, the third of the series. He has 
been paid Rs. 670-3-0, and he now claims to be paid the balance. It is 
-admitted that the plaintiff did in fact pay off the first of the mortgagees. De- 
-fendant No. 2’s defence to the suit is that by reason of s. 92 of the Transfer 
-of Property Act he is subrogated to the second mortgagee whose mortgage he 
has paid off, and on that ground he claims to have priority over the plaintiff's 
‘mortgage. | 

As being a person having an interest in the mortgaged property other than 
‘the mortgagor (see s. 92 read with s. 91) he is prima facie entitled to sub- 
rogation. But his claim has been rejected by the lower appellate Court by 
reason of s. 59A of the Transfer of Property Act. That section is as follows : 
“Unless otherwise expressly provided, reference in this Chapter to mortgagors and 
mortgagees shall be deemed to include references to persons deriving title from them 
„respectively ”. l 
The learned Judge says that by s. 59A the term mortgagor includes a person 
.deriving the title from him, that defendant No. 2 by purchasing the right, title 
cand interest of the mortgagor defendant No. 1 simply stepped into his shoes, 
sand that he cannot therefore claim to be subrogated to the'rights of the second 
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A.C.J. mortgagee whose mortgage he redeemed. But in reasoning in this way the 
- 1941 learned Judge appears to overlook the words “unless otherwise expressly pro- 
aie vided” occurring in s. 59A. In providing that “ Besides the mortgagor the 
ene following persons are entitled to redeem” and in including among those per- 
appa SONS such persons as derive title from the mortgagor, s. 91 clearly distinguishes. 
v. between the mortgagor and persons deriving title from the mortgagor. And 
PARAME- in saying that any of the persons mentioned in s. 91 other than the mortgagor 
SHVARAPPA are entitled to subrogation, s. 92 obviously repeats the distinction and so pro- 
Macklin J. vides an exception to the general rule laid down in s. 59A. To this extent. 
—- S. 92 merely reaffirms the law as it stood in India before the enactment of 
1929, and the Privy Council had already held that an auction purchaser under 
a money decree who paid off a prior mortgage was entitled to subrogation. 
against a subsequent mortgagee: see Malreddi Ayyareddi Vv. Gopala- 
krishnayy@. I may also refer to Sir Dinshah Mulla’s “ Transfer of Rroperty 
Act”, second edn., where at p. 523 the learned author says :— 
“ Although the word ‘ mortgagor’ includes a purchaser of the equity of redemption: 
(see s. 59A), yet the purchaser of an equity of redemption id not excluded from 
the right of subrogation. This is because (1) he is under no covenant or personal 
liability to the mortgagee whose mortgage he discharges, and (2) the principle- 
that the mortgagor cannot derogate from his grant has no application to him”. 
It follows that defendant No. 2 is protected against the third mortgagee by his. 
having paid off the second of the mortgages. 

But on behalf of the plaintiff respondent it is argued that he in his turn is. 
subrogated to the first mortgagee, he having admittedly paid off the first, mort- 
gage as arranged for in his own mortgage. It is said that as puisne mortgagee- 
he is ipso facto entitled to subrogation, and reference is made to a decision 
of the full bench of the Allahabad High Court in Tota Ram v. Ram LeP. 
The learned Judges who decided that case declined to accept the argument. 
that a mortgagee whose mortgage provides for paying off a prior mortgage 
as part of the consideration and pays it off accordingly does so as an agent 
of the mortgagor. They said that the whole question of subrogation had 
been simplified by the amendment of the Code of 1929, under which we have- 
our present s. 92, and they took the view that a puisne mortgagee was en- 
titled to subrogation merely by virtue of his being included in the list of 
persons entitled under s. 91 to redeem and on that account being included 
among the persons entitled under s. 92 to subrogation. But in a later case 
of the same High Court, Hira Singh v. Jai Singh®, a bench of five Judges. 
disagreed with the reasoning in Tota Ram v. Ram Lal and held that a puisne 
mortgagee who pays off a prior mortgage as part of the consideration for the 
puisne mortgage is using the mortgagor’s money and not his own, so that he 
obviously acquires no right for himself by his payment. That decision was. 
referred to with approval by our own High Court in Vithaldas Bhagwandas. 
v. Tukaram. Vithoba*. In Lakshmi Amma v. Sankara Narayana Menon® a: 
full bench of the Madras High Court reached the same result upon a different 


1 (1923) L. R. 51 I. A. 140, 4 (1940) 43 Bom. L. R. 225, 230.. 
S. C. 26 Bom. L. R. 204. 5 (1935) L L. R. 59 Mad. 359, 
2 (1932) I. L. R. 54 All, 897, F.B. F.B. 


3 [1937] All. 880. 
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ground. It was held, upon a consideration of the first and the third clauses 
of s. 92 -together, that a puisne mortgagee in circumstances such as these 
could not be intended to be included in the first clause, since that clause re- 
ferred only to persons holding pre-existing interests in the property, and that 
he could get no right of subrogation unless He held a registered agreement 
to that effect as provided in cl. (3). In Mukaram Marwari v. Mahammad 
Hosan a puisne mortgagee was held to be disentitled to subrogation from 
the very fact that his mortgage contained a covenant to pay off the prior 
mortgage ; and this decision was arrived at after reference to numerous 
authorities. But for our purposes it is enough to say that the plaintiff must 
be held to have been using the mortgagor’s money when he paid off the first 
mortgage, so that he gets no right of subrogation by his payment. 

The appeal of defendant No. 2 therefore succeeds and the decree will have 
to be modified. The order of the Court below is for payment by the de- 
fendants to the plaintiff of Rs. 970, together with interest on Rs. 650 at 
eighteen per cent. per annum from the date of the suit and costs, and that 
on their failure to pay the plaintiff should apply for a final decree for the 
sale of the mortgaged property. In view of our finding that defendant No. 2 
is entitled to subrogation, the liberty given to the plaintiff to apply for sale 
must be made subject to the modification that he pays defendant No. 2 
Rs. 800, (which is the amount paid by defendant No. 2 in satisfaction of 
the second mortgage) together with interest at six per cent. from June 2, 1936, 
to the date of payment. That means the plaintiff will not be entitled to 
apply for a final decree for sale of the mortgaged property unless and until 
he pays this amount. The order of costs in the trial Court will stand. But 
defendant No. 2 is entitled to his costs in this Court and in the lower appellate 
Court from the plaintiff respondent No. 1. 


Appeal allowed. 


Before Sir John Beaumont, Kt., Chief Justice. 


BASAPPA MALESAPPA RAJURE 
v. 


SAMBAPPA SHIVLINGAPPA ASHTYE.* 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sec. 71—Civil Procedure Code 
(Act Vof 1908), O. XXI, r. 2—Decree—Adjustment—Adjustment not certified 
to Couri—Section 71 applies to proceedings under Act. 

Section 71 of the Dekkhan Agriculturists’ Relief Act, 1879, enables the adjust- 
ment of, a decree to be proved in a manner in which it could not be proved 


1 (1935) I. L. R.' 62 Cal. 677. gund, First Class Subordinate Judge 
* First Appeal No. 178 of 1939, at Sholapur, in Darkhast No. 903 
' from the decision of J. R. Chinmul- of 1938. 
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A.C, J. apart from the section, but only in a proceeding under the Act. It applies 
1941 only to a decree passed in a proceeding under the Act, and it is not open to a 
— defendant to rely upon an uncertified adjustment of a decree not passed in 

BASAPPA a proceeding under the Act, by showing that he has become an agriculturist 

*MALESAPPA 


since the date of the decree. , 
v 


SAMBAPPA PROCEEDINGS in execution. ` 
o The decree under execution was passed on March 9, 1937, in favour of 

——_ Sambappa for Rs. 7,800, which amount was made payable by annual instal- 
ments of Rs. 600 each. In default of payment of any two instalments the 
decree-holder was at liberty to recover the whole amount from! the defendant 
Basappa. Basappa was not an agriculturist at the date of the decree. 

There having been failure in payment of two consecutive instalments the 
decree-holder applied to execute the decree. The defendant then contended 
that he was an agriculturist, and he further contended that he had assigned 
a pro-note of Rs. 250, given gold ornaments valued at Rs. 380 and paid 
Rs. 1,000 in cash to the decree-holder, and if these payments were taken into 
consideration there was no default in payment of two consecutive instalments. 
None of these payments was certified to the Court as required by O. XXI, 
r. 2, of the Civil Procedure Code, 1908. The defendant relied on s. 71 of 
the Dekkhan Agriculturists’ Relief Act, 1879. 

The executing Court negatived the contention, and proclamation of sale to 
issue, observing as follows :— 


“The satisfactions are denied by the decree-holder who also denies the judgment- 
debtors’ alleged status of agriculturist. It appears from the decree that the judg- 
ment-debtor was at the date of the decree a trader. The decree was not an ex 
parte decree. In order to prove the alleged satisfactions, which are admittedly more 
than ninety days old, it would be necessary for the judgment-debtor to prove that 
he was an agriculturist at the date of the decree. But he was not an agriculturist 
at the date of the decree. That being so the alleged satisfactions cannot be con- 
sidered in these proceedings.” 


The judgment-debtor appealed to the High Court. 
S. S. Kavlekar, for the appellant. 
} D. A. Tulzepurker, for the respondent. 


BEAUMONT C. J. This is an. appeal from an order made in execution by 
the First Class Subordinate Judge of Sholapur. 

On March 9, 1937, a decree was passed in favour of the present respondent 
on two mortgage bonds, the amount being payable by instalments with a 
default clause. Default was made, and the decree-holder applied to execute 
the decree. On that application the judgment-debtor sought to rely on certain 
payments and adjustments of the decree made out of Court, and not certified 
under O. XXI, r. 2(2), Civil Procedure Code, 1908. d 

Order XXI, r. 2, Civil Procedure Code, provides that where any money 
payable under a decree’ of any kind is paid out of Court, or the decree is 
otherwise adjusted in whole cr in part, the adjustment is to be certified to 
the Court ; and then sub-r. (3) provides that a payment or adjustment, which 
has not been certified, shall not be recognised by any Court executing the 
decree. Therefore, these adjustments cannot be recognised by the Court, un- 
less the judgment-debtor can show that O. XXI, r. 2, does not apply, and ”’ 
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he seeks to do that by reliance on s. 71 of the Dekkhan Agriculturists’ Relief A.C. J. 
Act, which provides that the last clause of s. 258 of the Code of Civil Pro- 1941 
cedure, (which corresponds to O. XXI, r. 2(3) ) shall not apply to pay- os 
ments out of Court made in any proceeding under the Act, in any case where Pane a 
an acknowledgment by the judgment-creditor for the same is produced, or = 
when the payment is either admitted by him or proved. The question iS SAMBAPPA 
whether this application of the appellant in the darkhast was made in a SHIVLING- 
proceeding under the Act. Now, the decree is not on the face of it a decree APPA 
against-an agriculturist. The defendant did not prove at the trial his status Be Pee CJ. 
of an agriculturist, but his contention is that since the date of the decree he oe 
has become’an agriculturist, and therefore the suit is now a proceeding under 
the Dekkhan Agriculturists’ Relief Act, to which s. 71 applies. The learned 
Judge held that aş the defendant was not an agriculturist at the time of the 
decrees. 71 did not apply, and, in my opinion, that is the right view. 

Section 71 of the Dekkhan Agriculturists’ Relief Act enables an adjustment 
of a decree to be proved in a manner in which it could not be proved apart 
from that section, but only in a proceeding under the Act. In my view the 
section applies only to a decree passed in a proceeding under the Act, and 
it is not open to a defendant to rely upon an uncertified adjustment of a 
decree not passed in a proceeding under the Act, by showing that he has 
become an agriculturist, since the date of the decree. 

I think, therefore, the judgment of the learned Judge was right, and the 
appeal must be dismissed with costs. 


Appeal dismissed. 


a 


FULL BENCH—CRIMINAL ORIGINAL. 
Before Sir John Beaumont. Kt., Chief Justice, Mr. Justica N. J. Wadia and 
Mr. Justice Sen. 


EMPEROR 1941 
1. ae 
KASAMALLI MIRZALLI.* | -October 15. 


Letters Patent, cl. 26—Advocate General—Certificate—Further consideration of point 
of law—High Court—Review of whole case—Criminal Procedure Code (Act V 
of 1898), Secs. 326 and 162—Alternative charge—Kidnapping and abduction— 
Indian Penal Code (Act XLV of 1860), Secs. 361, 362—Story of complainant 
in abduction—Corroboration, where sexual intercourse admitted—City of Bom- 
bay Police Act (Bom. IV of 1902), Sec. 63—Statement made to police during 
invesitgation—Use of such statement at trial—Duty of prosecution—Duty of 
calling witnesses who are lying in opinion of prosecutton—Tendering witnesses 
for cross-examination—Practice as to—Indian Evidence Act (I of 1872), 
Sec. 138. 
Where, in a case decided by the High Court in its Criminal Sessions, the 
Advocate General certifies, under cl. 26 of the Letters Patent, that there is 


“First Criminal Sessions, 1941, Cases Nos. 27 and 35. 
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a point of law involved in the case which requires further consideration, the 
High Court will determine the point of law, and if it thinks that there has 
been an error of law, it will review the whole case and pass the requisite judg- 
ment and sentence. The High Court will, however, set aside the conviction 
if it is of opinion that the error of law has prejudiced the accused. 

To bring s. 236 of the Criminal Procedure Code, 1898, into operation there 
must be a single act or series of acts of a certain nature, and that nature must 
raise a doubt about which of several offences the facts, which can be proved, 
will constitute. That doubt may include a doubt as to what exact facts within 
the ambit of the series of acts postulated can be proved. It is open to the 
prosecution to say that if they prove certain of the alleged facts, a particular 
offence will be committed; but if they prove other of such facts, it will be 
another offence, and to charge the offence in the alternative. 

Therefore, when the prosecution was in doubt whether they could prove that 
a girl was under sixteen, it was held that they could put up alternative gharges 
of kidnapping and abduction. 

Meher Sheikh v. Emperor and Istahar Khondkar v. Emperor?, dissented from. 

In a case of abduction, especially where the sexual intercourse is admitted by 
the accused, it is not necessary that the details of the sexual intercourse should. 
*be corroborated, though the Court would normally require corroboration of the 
woman’s statement that the intercourse was without her consent. 

Where a witness for the prosecution makes a statement to the police in the 
course of an investigation and it 1s taken down in writing under s. 63 of the 
City of Bombay Police Act, 1902, the right to cross-examine the witness, either 
during the inquiry or trial, on the statement made ta the police, is a privilege 
conferred on the defence. It is not open to the trial Judge to call for the police 
statement and to put to the witness questions founded om such statement. 

The duty of the prosecution in criminal cases is that it must always be 
perfectly fair. It is not the function of the Crown to procure the conviction of 
an innocent person. The Crown, however, is not bound to call before the Court 
a witness who, it believes, is not going to speak the truth. If the Crown in- 
forms the accused of the name of the witness and produces him in Court, it 
can then leave to the accused to call him or not, as he thinks fit. If the witness. 
is called, the Crown can cross-examine him. i 

The practice of tendering witnesses for cross-examination is inconsistent with 
s. 138 of the Indian Evidence Act, 1872. It ought never to be employed in 
the case of a, witness whose evidence is not merely formal. The practice leads- 
only to confusion and does not induce to the discovery of the truth. ; 

Emperor V. Sadeppa Gireppa Mutgi8, followed. 


REVIEW on a certificate of the Advocate General under cl. 26 of the Letters 
Patent. 

Trial before Kania J. and a common jury on a charge of kidnapping or 
alternatively of abduction. 

The complainant Sarwarbai was married to Gulamhussein in the Punjab, 
on April 6, 1933, when she was six years old. On June 4, 1940, Gulamhussein. 
came with the complainant to Bombay in search of an employment for him- 
self. He did not succeed in getting a job for himself, and both of them turned. 
their attention to finding a job for the complainant in a cinema film com- 
pany. 


1 (1931) I. L. R. 59 Cal. 8 3 (1941) 43 Bom. L. R. 946. 
2 (1935) I. L. R. 62 Cal, 956. - 
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On about June 30, the complainant and her husband took up their residence 
with a woman named Mumtaz, whose daughter Sirdar and son were working 
in a film company. 

On July 5 Kasamalli (accused) came to the house of Mumtaz and was 
introduced by her to the complainant and her husband as the proprietor of a 
film company at Andheri ; and he assured them that he could offer a job to 
the complainant. 

On the next day Sirdar took the complainant to a room in a hotel on the 
„pretext that she was being taken to a film company. She was there offered 
to a customer, who did not molest her when she objected. On the same even- 
ing she was taken by Sirdar’s brother to the Circo Film Company where she 
worked as an extra hand. 

On July 7, the complainant reported the hotel incident to her husband, and 
they decided to leave the house of Mumtaz. They then started to go to 
Andheri to find out the accused. When they reached the Hind Mata Cinema 
they noticed that the accused, one Abdullasha, one Nazir, a driver and a boy 
were sitting in a car. They met the accused, who took them up in his car. 
The accused arranged to get their baggage from the house of Mumtaz, and 
to leave it in Nazir’s room. He next took the complainant and her hus- 
band to an eating house for refreshments. The accused then sent away the 
driver and the boy, asked the husband to go with Nazir to his room, and 
stated that he would take the complainant to the film company for a job. 
The complainant’s husband asked to accompany them, but he was put off. 

The car containing the accused, Abdullasha and the complainant was there- 
after driven to a hut in Juhu. The complainant was asked to sit down in 
the hut and have her tea. The accused then brought in an open bottle of 
lemonade, which the complainant drank and felt giddy. - The accused then 
lifted her up, put her on a cot, and tied her. Abdullasha took out a knife and 
stood with the open knife near the bed. When the complainant began to cry 
he threatened her with the knife. Afterwards the accused ravished the com- 
plainant. Abdullasha then came near her, but she became unconscious. This 
was the complainant’s first experience of sexual intercourse. 

On these facts, the accused and Abdullasha were charged as follows :— 

“That you on or about July 7, 1940, at Bombay kidnapped a woman named 
Sarwarbai wife of Gulamhussein in order that she may be forced or seduced to illicit 
intercourse and aided and abetted each other in the commission of the said offence 
which offence was committed in consequence of such abetment and thereby committed 


an offence punishable under ss. 366 and 109 of the Indian Penal Code and within 
the cognizance of the High Court. 


Or in the alternative 
That you on or about July 7, 1940, at Bombay abducted a woman named Sarwar- 
bai wife of Gulamhussein in order that she may be forced or seduced to illicit 
intercourse and aided and abetted each other in the commission of the said offence 
which offence was committed in consequence of such abetment and thereby com- 
mitted an offence punishable under ss. 366 and 109 of the Indian Penal Code and 
within the cognizance of the High Court.” 


During. investigation into the case by the police, ‘Mumtaz, N azir and one 
Jaywant were examined and their statements were reduced to writing, under 
s. 63 of the City of Bombay Police Act, 1902. 
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In the Court of the Committing Magistrate the accused, when asked, made 
the following statement : 

“I have not taken the girl to Juhu or anywhere else. On the day in question 
I was at home up to 10 am. Then I went out to attend a marriage ceremony 
and returned from there at about § or 6 p.m. Then I remained at home. This is a 
false case brought against me.” 


. The accused, when asked to make a statement in the trial Court, stated : 
“I do not want to make any statement.” 


The line of defence adopted ‘by him at the trial as indicated by the trend 
of cross-examination by his counsel of witnesses for the prosecution showed 
that he did take Sarwarbai to a hut in Juhu on July 7, 1940, and had sexual 
intercourse with her consent and also with the consent of her husband Gulam- 
hussein who was paid by the accused Rs. 20 for it at the house of Nazir, 
that Gulamhussein demanded of him another Rs. 20 subsequently, and that 
when the amount was not paid, a false case was bolstered up against the 
accused. 

Both Mumtaz and Jaywant were examined at the trial as witnesses for the 
prosecution, and both of them were examined also by the trial Judge on the 
strength of statements they had made to the police during investigation. The 
witness Nazir was tendered by the prosecution for cross-examination at the 
trial. The defence examined him at length. The prosecution did not re- 
examine him. The trial Judge then took in his hands the statement made 
by him to the police, and examined him at length on the basis of the statement. 

After the prosecution and defence counsel had addressed *the jury, the trial 
Judge summed wp the case to the jury. The jury returned an unanimous 
verdict of guilty of abduction under s. 366 of the Indian Penal Code against 
the accused, and they returned an unanimous verdict of not guilty against 
Abdullasha. The Judge accepted the verdict, sentenced the accused to suffer 
rigorous imprisonment for four years, and acquitted Abdullasha. 

The accused next applied to the Advocate General for a certificate under 
cl. 26 of the Letters Patent, which was granted on the following among other 
grounds :— 

(a) The framing of the charges, combining in effect four distinct offences in 
each of the two alternative charges, was illegal and in contravention of the provi- 
sions of s. 233 of the Code of Criminal Procedure. 

(e) In calling for the police statements of the prosecution witnesses of his own 
motion, in perusing them, in treating the prosecution witnesses as hostile, in cross- 
examining them in reference to the said statements, and, in making use of the 
evidence so elicited in his charge to the jury, the learned Judge acted in contra- 
vention of s. 63 of the Bombay City Police Act, and the spirit and principle 
of s. 162 of the Criminal Procedure Code and the provisions of the Indian Evid- 
ence Act. 

(i) The learned Judge omitted to direct the jury that in cases of a sexual nature 
the Court always requires that there should be a corroboration by independent 
witness of the story of the complainant, that the said requirement was virtually a 
rule of law, and that it was unsafe to convict the accused on the uncorroborated 
testimony of the complainant. ` 


The case was heard on October 13, 14 and 15, 1941, by a full bench 
composed of Beaumont C, J., N. J. Wadia J. and Sen J. 
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Sir Jamshedji Kanga, M. M. Jhaveri, and R. J. Kolah, with A. B. Thakur, 
for the accused. i 

S. G. Velinker, with N. A. Modi, instructed by N. K. Petigara, Public 
Prosecutor, for the Crown. 


Sir Jamshedji Kanga. When the Advocate General issued a certificate, 
, under cl. 26 of the Letters Patent, that “there is an error in the decision of 
a point or points of law decided by the Court of original criminal jurisdiction 
or that a point or points of law which has been or have been decided by the 
` said Court should be further considered,” the High Court, i.e. the present 
bench “shall have full power and authority to review the case or such part 
of it as may be necessary.” In other words, the Court is empowered to re- 
view the whole case. In fact, the present hearing ig a continuation of the 
Sessions trial ; and formerly the Judges hearing the case on certificate appear- 
ed in red robes worn at the Sessions trial. The red robes came to be dis- 
carded during Sir Norman Macleod’s time. The effect of cl. 26 is considered 
in Emperor v. Puttan Hassan, where it is said (p. 28): “It is clearly 
open to the Court to consider, not so much, what effect the misdirection 
has upon the minds of this Court sitting in place of a jury, but what the 
effect of the misdirection was or may have been upon the minds of the jury 
which tried the case.” 

The accused in this case was charged with the offences of kidnapping and 
abduction and with abetment of the same. The charge of kidnapping failed 
because the prosecution was not able to prove the age of the complainant. 
In pressing the charge of abduction, the prosecution relied on the words “ or 
by any deceitful means induces ” in s. 362 of the Indian Penal Code. There 
were again alternative charges, which are permitted only under s. 236 of the 
Criminal Procedure Code. The section does not apply when the facts are 
in doubt. It applies when the facts are not in doubt but doubt arises as to 
inferences from facts. In Meher Sheikh v. Emperor® Ghose J. observed 
(p. 10) : “Section 236 ... deals with a transaction which raises a doubt as tc 
the offence that has been committed. There must not be any doubt as to 
‘the single act or series of acts’ which constitute that transaction, that is to 
say, there must not be any doubt as to the facts. The doubt must be as to 
the inferences to be deduced from those facts, thus making it ‘doubtful which 
of several offences the facts which can be proved will constitute’... Thus 
when the doubt is as to one of several offences the accused may be charged 
with one of such offences. This is before the evidence is gone into.” In fact 
the section speaks of “facts which can be proved.” One has to assume the 
’ facts being taken as proved. In Istahar Khondkedr v. Emperors Lort- 
Williams J. added (p. 959): “The doubt contemplated by the section 
must arise at the time of charge. In order to decide whether such a doubt 
exists as will attract the provisions therein contained, the Judge must know 
at that time what facts ‘can be proved’. Therefore this expression must 
mean facts about which there is evidence in the hands of the prosecution.” 

Secondly, an unprecedented procedure has been followed by the trial Judge 


1 (1935) 38 Bom. L. R. 19, F.B. 8 (1935) I. L. R. 62 Cal. 956. 
2 (1931) I. L. R. 59 Cal. 8 
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in calling for the police papers containing statements made by witnesses 
to the police, and in cross-examining those witnesses at the trial in view of 
those statements. Those statements were taken in writing under s. 63 of the 
City of Bombay Police Act (Bom. IV of 1902), which substantially is in the 
same terms as s. 162 of the Criminal Procedure Code. Such statements 
cannot be used in evidence, except at the instance of the accused, to im- 
peach the credit of a prosecution witness. The whole question in this case 
is, should you believe the four witnesses or the complainant? If you destroy 
the four witnesses by using statements made by them to the police, then 
there is a gross miscarriage of justice. In effect the learned Judge has 
treated police statements as evidence in the case. I also rely on material 
discrepancies in the prosecution evidence, that counsel for the accused was 
not allowed to cross-examine some of the witnesses, and that the case of the 
accused was not at all put to the jury. The crucial point in the case was 
whether the complainant and her husband met the accused near the Hind 
Mata Cinema by mere chance or by appointment. The essence of the offence 
of abduction under s. 362 is ‘by force~compels’ or ‘by deceitful means 
induces.’ 


Then, the fact of sexual intercourse having been admitted by the accused, 
the important point is whether the complainant had given her consent to the 
act. On this narrow point also the testimony of the complainant should be 
supported by independent corroboration. In the case of Arthur Salman! 
Avory J. is reported to have asked (p. 81): “Is there any independent 
evidence here inconsistent with consent.” The Lord Chief Justice, Lord 
Hewart, said (p. 51) : “ There was only one issue in this case : consent or no 
consent. Other than that of the prosecutrix there was no evidence which was 
inconsistent with consent upon her part. There was therefore no evidence to 
corroborate the testimiony of the girl in a material particular, and this fact was 
not pointed out to the jury in the directions which they received.” In the 
course of arguments in that case Rex v. Tate? was cited, which. was a case of 
accomplice. See also Archbold’s Criminal Practice, 13th edn., p. 1047. In 
Nur Ahmed (Gazi) v. Emperor? the above principle was applied to a case of 
abduction. 

One of the witnesses, Nazir, was not examined at the trial, but was only 
tendered for cross-examination, a practice which recently has been condemned 
in Emperor v. Sadeppa Gireppa Mutgit. Witnesses who are eye-witnesses 
should be called by the prosecution whether it believed them to be true or 
false : Emperor v. Vasudeo Gogte® and Ram Ranjan Roy v. Emperor® The 
practice to the contrary had started from the case of Emperor v. Brown’. 
' The question then remains whether the error committed by the trial Judge 
is an illegality or a mere irregularity: see s. 537 of the Criminal Procedure 
Code. Any error of law by the Judge is tantamount to misdirection to jury. 
Misdirection includes non-direction. How can it be said that the misdirection 


1 (1924) 18 Cr. App. R. 50. 5 (1932) 34 Bom. L. R. 571. 
2 (1908) 2 K. B. 680. 6 (1914) I. L. R. 42 Cal. 422. 
3 (1933) 38 C. W. N. 108. 7 (1909) 11 Bom. L. R. 1158. 
4 (1941) 43 Bom. L. R. 946. 
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complained of has not resulted in failure of justice? Section 297 of the 
Criminal Procedure Code makes it obligatory on the Court “to charge the 
. jury.” The decided cases lay down that the chargé must be fair for both 
sides. There should not be a special pleading or a charge as if made by an 
advocate. 
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appellate Court nor a Court in revision. The Court is not to speculate on 
what view the jury would have taken if there had been no misdirection. The 
Court should review the case as a whole. See Seneviratne v. The Kingt, in 


which the Privy Council interfered because they felt natural justice was not ' 


done. Lord Roche said (p. 16): “Here the case even as left to the jury 
adniittedly hung suspended in a wavering balance, and no one can say what 
tipped the scale against the appellant.” l 

It is held in Emperor v, Wamen? that where material evidence which 
ought not to have been admitted is admitted and the jury are placed in 
possession of it, there is a misdirection of law when the Judge tells the jury 
that it is evidence which they can consider and on which they can, if they 
think proper, convict the accused. Where evidence which the law says 
shall not be admitted is let in with other evidence legally admissible, and 
where the former is of a material character, it would be mere speculative 
refinement to hold that the jury must have, in convicting the accused, 
relied upon the latter and rejected the former. The case of Emperor v. 
Puttan Hassan? is in my favour. In Emperor v. Fakira Appayyat 
Batchelor J. remarked (p. 227) : “It is clear, therefore, that the authorities 
are in favour of our interference if it is‘made to appear that the Sessions 
Judge has prejudiced the accused by omitting from his charge to the jury 
points of capital importance telling in accused’s favour.” 


S. G. Velinker. Under cl. 26 of the Letters Patent the only question 
that the Court has to consider is, whether there is any error on a point of 
law in the direction by the Judge to the jury. In that event, the Court 
is authorised to review the case. Let it be noted that the High Court is 
not given any power in appeal or in revision; what is given is the power 
to review the case. 

As to merits, I concede that there are numerous discrepancies in the evid- 
ence for the prosecution: some of them are trivial, some are immaterial, 
and some are material. 

Misdirection in a charge and non-direction are not the same thing. In 
misdirection, the Judge tells something to the jury which is wrong. In non- 
direction the Judge omits to tell the jury what is important. Here, the 
only point which the jury had to consider was, whether the accused took 
the complainant to Juhu for sexual intercourse by assignation or whether 
he had a criminal intent at the time when he took her at the Hind Mata 
Cinema for Juhu. Suppose his intention was to take her to Juhu and to 
have sexual intercourse there, and something intervened which prevented him 


1 (1986) 39 Bom. L. R. 1, P.C. 3 (1985) 38 Bom. L. R. 19, F.B. 
2 (1903) I. L. R. 27 Bom. 626, 4 (1915) I. L. R. 40 Bom. 220, 
s.c. 5 Bom, L. R. 599. s. C. 17 Bom. L. R. 1059. 


R. 5: ” . 


a i emme 


34 
F. B. 
1941 
Sga 
EMPEROR 
v. 
KASAMALLI 
MIRZALLI 


TD 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


from doing so, was the offence any the less? It would make no difference 
in the guilt. 

Under s. 287 of the Criminal Procedure Code, the examination of the 
accused recorded by the committing Magistrate was here tendered by the 
prosecution and read as evidence. In that statement the accused had pleaded 
alibi. In spite of this statement, at the trial counsel for the accused trotted 
out a theory of his own that ihe accused took the complainant to Juhu by 
assignation. He was prepared to shoulder the burden of proving the alibi. 
In the Sessions Court all that the accused vouchsafed was that he had 
nothing to say. If the jury had before them the statement before the Com- 
mitting Magistrate and the one made at the trial, are not the jury entitled 
to say which version was true? The jury may say that the story of assign- 
ation was only make-believe. If they did so, there is no miscarriage of 
justice. Moreover the verdict here is unanimous. i 

In the city of Bombay statements made to the police in the course of 1n- 
vestigation, are recorded under s. 63 of the City of Bombay Police Act, 1902. 
Sections 162 and 163 of the Criminal Procedure Code ara very much the 
same, but they are not exactly the same as s. 63. While s. 162 refers to 
“any such statement or any record thereof”, s. 63 says, “nor shall such 
writing be used as evidence.” Thus, s. 63 differentiates between oral state- 
ments made by witnesses to the police and the written record of such state- 
ments. Normally, the Judge would ask the police-officer to refresh his 
memory by looking at the written record and tell the Judge what the witness 
said to him. But the Judge is not empowered to take the record in his 
own hands and to use it for the purpose of contradicting a witness. It 
cannot be used by the Judge or Magistrate as evidence in the case, but the 
police-officer can use it for refreshing his memory. A question arose in 
Emperor v. Wahiduddin (No. 2)! as ta the use of such statements under 
s. 63, and K. Kemp J. said (p. 530): “ Although the use of the written 
record of the statement of the witness is prohibited, the general provisions 
of the-Indian Evidence Act as to proof of such statement can be proved 
by oral evidence and is admissible under s. 157 of the Act.” Thus, I am 
entitled to use the oral testimony of a police-officer who has heard the 
oral statement of a witness, and I can use the statement made to the police 


‘to refresh his memory under s. 159 of the Indian Evidence Act. At the 


time Emperor v. Narayan Raghunath Patki? was decided, s. 162 was in 
the same terms as s. 63. Section 162 was amended in 1923. In that case 
Chandavarkar J., after referring to s. 63, said (p. 123): “The writing 
would be admissible in evidence, if at all, only under the terms of the pro- 
viso [s. 63(1)i]. But whether we read-the two parts, of which the pro- 
viso consists, conjunctively or distrtbutively—a point on which it is un- 
necessary to express any opinion here—it is the statement contained in the 
writing which only could be used and that only to impeach the credit of 
such witness in manner provided by the Indian Evidence Act.” The same 
point arose in Emperor v. Hanmaraddi®, where it was held that the police- 

1 (1929) I. L. R. 54 Bom. 528, S.C. 9 Bom. L. R. 1385, F.B, 
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officer could be allowed to depose to what the witness had stated to him 
in the investigation, for the purpose of corroborating what she had said at 
the trial. 

After all, the usa of such statements in the manner alleged in the present 
case 1s only an irregularity cured by s. 537 of the Criminal Procedure Code. 
Though the section does not in terms apply to a case dealt with under 
cl. 26 of the Letters Patent, but to such a case the principle underlying the 
section is applicable, viz. where there has been no illegality in the mode of 
trial but some irregularity in the process of trial, the Court is not entitled 
to set aside the verdict or judgment unless it is satisfied that that irregularity 
has led to a miscarriage of justice or bas prejudiced the accused : Emperor 
y. Putian Hassan’. ‘ 

The virtue and value of a good summing up is that it must be concise and 
fair. Before 1t come in order of time addresses of counsel for prosecution 
and accused. The whole case is thus put before the jury. The only ques- 
tion then to ask is, is the summing up unfair, is it so biased that it has 
prejudiced the accused in his defence ? 


Sir Jamshedji: Kanga, in reply. The other side has stressed the point that 
there 1s an unanimous verdict in this case. On the summing wp as we have 
here there can be nothing but an unanimous verdict. There was no other 
alternative left for the jury. It was the duty ot the Judge to point out 
to the jury what there was in favour of the accused independently of what 
his counsel said in his defence. If the Judge does not do it then the sum- 
ming up is not fair. ‘ 

The full bench case of Emperor v. Narayan Raghunath Patki? has no 
application here, as it proceeded on s. 162 of the Criminal Procedure Code. 
According to Emperor v. Wahiduddin (No. 2)2 statements made to the police 
can be used for corroboration, but not for contradiction. . 

The learned Judge ought to have asked the jury to discard from their 
consideration the unfair use of the statements which he had made. To admit 
evidence which is not admissible and to go against the express provision of 
a statute is an illegality and not merely an irregularity. By the use of 
statements made to the police, every witness that was in my favour was 
treated as not worthy of belief. The Judge entirely demolished all my 
witnesses. 


BEAUMONT C. J. In this case the Court has to consider a certificate given 
by the learned Advocate General under cl. 26 of the Letters Patent. Under 
that clause, if the Advocate General certifies that there is a point of law 
involved in the case which requires further consideration, this Court has to 
determine the point of law, and, if it thinks that there has been an error in 
law, can review the whole case and pass the requisite judgment and sentence. 

There is no doubt in this case that there was an error of law in relation 
to the use which the learned Judge made of statements of witnesses made 
before the police. We will deal with that more in detail in a moment. But 


1 (1935) 38 Bom. L. R. 19, F.B. 3 (1929) I. L. R. 54 Bom. 528, 
2 (1907) I. L. R. 32 Bom. 111, S.C, 32 Bom. L. R. 327. 
s.c. Bom. L. R. 1385, F.B. 
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F. B. the existence of that error, which is admitted by Mr. Velinker for the Crown, 
1943. (requires us to review the whole case. It is not essential, whenever there 
=r has been some error of law, to set aside the conviction, but undoubtedly we 
oe must! set aside the conviction, if we think that the error of law has prejudiced 
Ks oe the accused. If we think that the error of law has not prejudiced the accused, 
Mirzauit1 then the conviction can stand. In order to determine the question of pre- 


na judice we have gone very carefully through the whole of the evidence on 
Beaumont oE: record. 


The accused was convicted, under s. 366 of the Indian Penal Code, of 
abduction, which involves, so, far as this case is concerned, removing a woman 
by deceitful means with the intention that she may be seduced to illicit inter- 
course. That is the charge on which the accused was convicted. The facts 
on which the charge was based are stated clearly and succinctly in the 
reference made by the learned Advocate General in paragraph 2,-cls. (@) 
to (D, which: we accept as correct, and which are as follows :— 


“ (a) The complainant Sarwarbai was at the date of the alleged offence about 
thirteen or fourteen years old. She was married to one Gulamhussein when she was 
six years old. 

(b) Gulamhussein came with the complainant to Bombay about the beginning ' 
of the month of June, 1940, with a view to find out a job for himself in Bombay. 
As Gulamhussein did not succeed in getting a job for himself, he and the com- 
plainant,.tried to get a job for the complainant in a film company. 

(c) About June 30, they commenced to live with a woman named Mumtaz. 
Sirdar, one of the daughters of Mumtaz, and her son were working in film com- 
panies. Sirdar and her brother promised to make endeavours to obtain a job for 
the complainant in the film companies in which they were working. 

(d) On Friday July 5 accused No. 1 came to the house of Mumtaz. Mumtaz 
told the complainant and Gulamhussein that accused No. 1 was the proprietor of 
a film company. Sirdar who was present at the time stated that accused) No. 1 
had a film company at Andheri. Accused No. 1 told the complainant that he 
could, offer her a ‘job. 

(e) On Saturday July 6, Sirdar took the complainant, telling her that she was 
being taken to a film company, to a room in a hotel. Sirdar then left the com- 
plainant alone in the room saying that she was going 1o buy cigarettes. A person 
then came into the room and the complainant got frightened. The person who 
had entered the room thereupon left the room. 

(f) On the night of Saturday July 6, the cémiplainant was taken by Sirdar’s 
brother to Circo Film Company and the complainant worked there as an extra 
hand. 

(g) On the morning of Sunday July 7, the complainant reported to her husband 
how Sirdar had taken her to the hotel on Saturday and stated that Sirdar was 
not their well-wisher. The complainant and her husband thereupon decided to 
leave the house of Mumtaz. 

(k) The complainant and her husband then started to go to Andheri in order 
to see accused No. 1 who had promised the complainant a job in his film com- 
pany at Andheri. When they had gone up to Hind Mata Cinema they saw a 
car standing near the cinema in which were seated accused Nos. 1 and 2, a boy, 
one Nazir and the driver. The complainant and her husband went up 
to the car and told accused No. 1 that they were going to him at Andhen for 
the job which he had mentioned. Accused No. 1 thereupon stated that it was 
good that they had happened to meet him at that place. He asked them to get 
into the car and promised to take, them to the film company at Andheri after he 
had taken his meals, Thereupon the complainant and her husband got into the car. 
The car then proceeded to the house of accused No. 1 at Parel. 
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(t) Accused No. 1 then arranged for the luggage of the complainant and her 
husband being brought from the house of Mumtaz and thereafter told the com- 
plainant and her husband to rent a room for themselves and put their luggage 
in the room. The complainant’s husband, accused No. 2 and Nazir thereupon 
went to look for a room. As no room was available nearby, accused No. 1 stated 
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that the luggage should be taken to Nazir’s room and kept there. After the luggage TEREE 
had been left in Nazir’s room, accused No. 1 took the complainant and her husband MIRZALLI 


in the car to an eating house where they were given food. 


(7) The complainant and her husband then got into the car. When the car BeaumoniC/. 


came near the J. J. Hospital, the driver end the boy were asked to go out of the 
car and they did so. Accused No. 1 then began to drive the car. When the car 
came near the place where Nazir’s room was situated accused No. 1 told the hus- 
band to go and fetch a match box. When the husband returned with the match 
box, accused No. 1 asked the husband to go with Nazir to his room and stop 
there. Accused No. 1 stated that, in the meanwhile, he would take the com- 
plainant to the film company and get her name registered there for a job. The 
husband desired to accompany the compiainant. Accused No. 1 however stated 
that he would return in a short time and <hat the husband should in the meantime 
rest in the room of Nazir. The car then drove away with the complainant and 
accused Nos. 1 and 2 in the car. Accuseé No. 1 was driving the car. 

(k) Accused No. 1 drove the car towards a jungle stating that the company was 
situated there. The complainant was taken to a hut in Juhu. Accused No. 1 
told her to sit down and have her tea and said that he would then take her to 
the company. Accused No. 1 thereupon krought an open bottle of lemonade from 
outside. The complainant drank the liquid and began to feel giddy. Accused No. 1 
then lifted her up, and put her on a cot and tied her. Accused No. 2 took out a 
knife and stood with the open knife near the bed. When the complainant began 
to cry, accused No. 2 stated that he would kill her with the knife. Accused No. 1 
then ravished the complainant. Accused No. 2 thereafter came near her. The 
complainant then became unconscious. 

(Z) This was the complainant’s first experience of sexual intercourse.” 

Accused No. 2 was acquitted, so that in this Judgment references to the 
accused are to accused No. 1. 

The defence of the accused was somewhat dngiar In the Committing 
Magistrates Court he stated that he had not taken the complainant to Juhu 
or anywhere else, that the case was a false one, and that the day of the 
alleged offence, Sunday, July 7, he had spent in part in his house and in 
part at a wedding ceremony. In the Sessions Court his counsel, a man of 
wide experience in criminal cases, cross-examined the complainant and her 
husband with a view to showing that the accused had taken the complain- 
ant to Juhu, as alleged, had had sexual intercourse with her there, but had 
taken her with her consent, and in ccnsideration of Rs. 20 which he had 
paid to her husband. The cross-exammation seems to have been based on 
the story’ of a man named Nazir who gave evidence in the Sessions Court. 
It is, of course, apparent that the defence set up in the Committing Magis- 
> trates Court, and the defence outlined in the Sessions Court, are wholly 
inconsistent ; but when the accused was asked under s. 342 of the Criminal 
Procedure Code what he wished to say with regard to the evidence led 
against him, he said that he wished to say nothing. Presumably in so doing 
he was acting on the advice of his counsel. The result was that the jury 
had before them two 'defences relied on by the accused, which were wholly 
inconsistent with each other, and the accused was unable or unwilling to 
suggest which of the two defences they’ might properly regard as true. In 
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the circumstances it is not to be wondered at that they rejected both the 
defences as untrue. ' 

On the application to the learned Advocate General for a certificate the 
accused elected to stand on the defence of consent, because the learned Advo- 
cate General in his certificate says :— 

“Whereas it was represented to me that it was the case for accused No. 1 

as indicated in cross-examination and by the arguments of his counsel that the 
story of the complainant and her husband was false. The complainant and her 
husband had on the day of the alleged offence met accused No. 1 near Hind Mata 
Cinema by appointment and the complainant had accompanied accused No. 1 to 
Juhu willingly and with the consent of her husband who- well knew the purpose 
fon which she was being taken to Juhu. Accused No. 1 had sexual intercourse with 
her at Juhu with her consent. Accused No. 1 had paid the husband Rs. 20 on 
the Friday preceding the day of the alleged offence in the room of Nazir where 
they were living on that day. The complainant and her husband had made a 
false charge against accused No. 1 because the husband had on the day following 
the day of the alleged offence asked accused No. 1 to pay him Rs. 20 which he 
had declined to do.” 
In this Court, again, the accused stands on that defence. Therefore, admit- 
tedly the real question before the jury, and the question on the merits of © 
which this Court has to arriva at a conclusion, is whether, when the accused 
on July 7 took the complainant in his motor car for a drive to Juhu, he 
took her with her consent, she understanding that sexual intercourse was the 
object of the drive, or whether he took her by deceitful means, on the pre- 
tence that he would get her a job in a cinema company, and get her name 
registered, his object in taking her by such deceitful means being that she 
might be seduced to sexual intercourse. 

There are substantially four objections taken to the legality of the trial. 
It is said, in the first place, that there was a wrong joinder of charges, be- 
cause the accused was charged in the.alternative with kidnapping or abduc- 
tion. Whether the charge of kidnapping could be supported would depend 
on whether the prosecution evidence that the complainant was under sixteen 
at the time of the offence was accepted by the jury. If it was, there would 
be a clear case of kidnapping. If it was not, then the case would be abduc- 
tion. It seems to me that the alternative charge was justified by s. 236 of 
the Criminal Procedure Code, which provides :— 

“If a single act or series of acts is of such a nature that it is doubtful which 
of several offences the facts which can be proved will constitute, the accused may 
be charged with having committed all or any of such offences, and any number 


of such charges may be tried at once ; or he may be charged in the alternative with 
having committed some one of the said offences.” 


Sir Jamshedji Kanga has referred us to two cases of the Calcutta High 
Court, Meher Sheikh v. Emperor and Istdhar Khondkar v. Emperor, which 
seem to us to take too narrow view of s. 236 of the Code. That High 
Court considers that s. 236 does not apply, if “the facts are in doubt” (the 
phrase is that used by the leamed Judges in Calcutta); it only applies where, 
assuming the facts alleged by the prosecution to be proved, there is a doubt 
as to what offence has been committed. We do not think that ig the mean- 


1 (1931) I. L. R. 59 Cal. 8. 2 (1935) I. L, R. 62 Cal. 956. 
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ing of the section. The condition on which the section comes into operation 
must be complied with, and there must be a single act or series of acts of 
a certain nature, and that nature must raise a doubt about which of several 
offences the facts, which can be proved, will constitute. But we think that 
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the prosecution can never know exactly what facts they will succeed in estab- 
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lishing. The most promising witness may break down in cross-examination ; BeaumontCJ. 


and in our view the prosecution are entitled to say : “ If we prove certain of 
our alleged facts, then such and such an offence will be committed; but if 
we prove other of such facts, then it will be another offence”, and to charge 
the offences in the alternative. That is the exact case here, the prosecution 
being in doubt whether they could prove that.the girl was under sixteen. 
We think ill. (æ) to s. 236 shows that the Calcutta view of the section is 
too narrow. 

Then the next objection taken is that the learned Judge did not warn the 
jury that in cases involving sexual intercourse it is a rule of practice, amount- 
ing almost to a rule of law, that corroboration of the woman’s story must 
be obtained. But that point seems to be founded in error. This was not 
a case of rape. The evidence suggested rape, but rape outside the jurisdic- 
tion of the Court of Session. The only charge was of abduction, and the 
offence was complete, if the accused took the complainant away on July! 7 
by deceitful means intending to seduce her to sexual intercourse. It was 
not necessary that the details of the alleged sexual intercourse should be 
‘corroborated, and intercourse was admitted by the cross-examination. Of 
course, any Court would normally require corroboration of a woman’s state- 
ment that intercourse was without her consent. But that does not rest on 
any technical rule. There was any amount of corroboration of the girl’s 
evidence that the taking away was not with her consent. There was the 
evidence of her husband ; the medical evidence ; and the whole history of the 
case from which the jury might infer that her consent was lacking. 

The third point is the point to which I have already alluded, namely, that 
the learned Judge made an improper use of statements made by witnesses 
to the police in the course of the investigation. This case is governed by 
s. 63 of City of Bombay Police Act, and not by s. 162 of the Criminal Pro- 
cedure Code. Section 63 of the City of Bombay Police Act is in the form 
which s. 162 of the Criminal Procedure Code took before it was amended in 
1923, and is a good deal less wide than the amended s. 162. Section 63 of 
the City of Bombay Police Act provides :— 

“No statement made by any person to a police officer in the course of an in- 


vestigation under this Act shall, if taken down in writing, be signed by the person 
making it nor shall such writing be used as evidence ”. 

Then there is a proviso similar to that in s. 162 of the Criminal Procedure 
Code, which says :— 

“Provided that, when any witness is called for the prosecution whose statement 
has been taken down in writing as aforesaid, the Court shall, on the request of the 
accused, refer to such writing and may then, if the Court thinks it expedient 
‘in the interests of justice, direct that the accused be furnished with a copy 
thereof ”. 
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1941 made to the police is a privilege conferred on the defence. 
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In this case certain witnesses were called by the prosecution, who did not 
EMPEROR 


corroborate the complainant and her husband on certain material points. Their 
Kasamazit Evidence was that although the complainant and her husband had stayed 
Mirzatti with Mumtaz, as alleged, they had left her house on July 5, two days before 
oo the offence, and that accused No. 1 was not known to Mumtaz and her 
Beaumont ise daughter Sirdar, and had not come to their house on July 5, and had not 
been introduced to the complainant at their house. So that to that extent 
they did not help the prosecution, and in those circumstances, naturally, 
counsel for the defence did not cross-examine them on their police state- 
ments. But the learned Judge himself called for the police statements, and 
put to some of the witnesses questions founded on those statements. That 
was a clear breach of the provisions of s. 63, as Mr. Velinker in this Court 
has admitted. We are told that counsel for the defence protested, but there 
is no record of his so doing. We accept the statement; but he might 
not carry his protest very far, because it would probably be apparent to him 
that the course which the learned Judge was adopting was likely to lead the 
learned Advocate General to grant a certificate in case of conviction. We 
think it unfortunate that counsel for the prosecution did not point out to 
the learned Judge the illegality of the course he was adopting. A protest 
from the prosecution would have come with more force; and the Public 
Prosecutor, at any rate, must know by heart s. 63 of the City of Bombay 
Police Act. We think that he ought to have instructed his counsel to draw the 
learned Judge’s attention to the illegality of the course he was adopting. 
Judges have a right to expect assistance from counsel, and more particularly 
from counsel instructed on behalf of the Crown. Mr. Justice Kania is a 
Judge, whose experience at the bar and on the bench has not brought him 
much into touch with the criminal law, and, therefore, he would be more 
likely to falliinto an error of practice in a criminal matter than some other 
Judges. We think the Crown ought to have pointed out to him the effect of 
s. 63 of the City of Bombay Police Act. However, that was not done, and 
the question is whether the action, which the learned J udge took, has pre- 
judiced the accused. 

The learned Judge did not use the statements before the police in the cases 
of Mumtaz and her daughter Sirdar, but he did use them in the case of 
Jaywant and in the case of Nazir. Sirdar had stated in the witness-box 
that she did not know accused No. 1, but when the police came to her 
on the information of the complainant for the purpose of tracing accus- ` 
ed No. 1 under the name of Kasamaili, and knowing that he was em- 
ployed in the G. I. P. Railway, Sirdar took them to Jaywant who lived 
in a chawl close to hers. Sirdar says that she had known a Kasamalli 
when she was employed with the Wadia Movietone Company, and that she 
went to Jaywant because Jaywant knew that Kasamalli. Jaywant in- 
quired what Kasamalli was meant, and being told that he was engaged 
in the G. I. P. Railway, took them to the accuséd.. Jaywant said that he 
did not know whether Sirdar knew accused No. 1 or not, and the learned 
Judge did put to him a statement which he had made to the police, that 
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he had seen Sirdar speaking to the accused. That, no doubt, tended to 
suggest that Sirdar was an untruthful witness, but there was ample other 
material on which the jury could have come to that conclusion. 

The learned Judge also used a statement to the police in the case of the 
witness Nazir. Now, Nazir’s evidence is in a very unsatisfactory condition. 
He was called before the Committing Magistrate, and presumably told a 
story which the prosecution believed to be false; and consequent}v they 
did not wish to call him in the Sessions Court. In our opinion their proper 
course in such a case was, not to call him themselves, but to give his name 
to the defence, see that he was present in Court, and tell the defence, if they 
did not already know it, what he was prepared to say. As he had given evid- 
ence before the Committing Magistrate, the defence probably knew what 
he was prepared to say, and the defence, if they thought fit, could have 
called him as a witness. In our opinion, the duty of the prosecution in 
criminal cases is clear. It must always be perfectly fair.: It has been said 
over and over again that it is not the function of the Crown to procure 
the conviction of an innocent person. That is obvious. But the Crown is 
not bound to call before the Court a witness who, it believes, is not going 
to speak the truth. If the Crown informs the accused of the name of the 
witness and produces him in Court, it can then leave it to the accused to call 
him or not, as he thinks fit. If the witness is called, the Crown can cross- 
examine him. ‘But in this case Nazir was tendered for cross-examination. 
In a recent case, Emperor v. Sadeppa Gireppa Mutgi1, this Court has pointed 
out that this practice of tendering witnesses for cross-examination is incon- 
sistent with s. 138 of the Indian Evidence Act, and that it ought not to be 
employed in the case of a witness whose evidence is not merely formal. The 
present case affords a good illustration of the disadvantages of the practice. 
Nazir gave evidence, which was of considerable importance. We have his 
examination by the accused, which is called cross-examination, but is in fact 
examination-in-chief, and we have no cross-examination by the Crown, be- 
cause he was supposed to be a prosecution witness. It is very difficult, 
therefore, to determine whether the witness was a credible person or not. 
We ought to have had examination-in-chief and cross-examination. The 
practice of tendering witnesses for cross-examination leads to confusion and 
does not induce to the discovery of the truth. 

Nazir’s story was that the complainant and her husband came to his 
room, not on the Sunday, the day of the offence, as the prosecution say, 
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but on the previous Friday ; that accused No. 1, who was a Head Time- - 


_ Keeper in the G. I. P. Railway, Nazir being a rivettor, used to come and 
see him as a friend every three or four months, and he chanced to come in 
on July 5 and met the complainant and her husband, and that out of 
sympathy, because the complainant's: husband was very poor, gave him Rs. 20. 
It is now, of course, suggested that there was something beyond sympathy 
which induced his generosity. But Nazir says that it was induced by sym- 
pathy. Then he says that the complainant and her husband remained in 
his room until Tuesday, July 9. He does not say that they were present 
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there during the day on Sunday the 7th, but he says they slept there that 
night, and that on Monday the 8th, the day after the offence, the accused 
came to his room again, because he wanted to ask him to fetch some ghee 
from his native place, to which Nazir was proposing to go, and that on 
that occasion the complainant’s husband asked for a further Rs. 20. That 
evidence is the basis of the story that this visit to Juhu was taken with 
the consent of the complainant and; her husband in return for Rs. 20, and 
that the subsequent charge before the police was induced by failure to get 
a further Rs. 20. It was entirely a matter of fact for the jury to decide 
whether they would accept Nazir’s evidence or not. ‘The only point on 
which he was cross-examined by the learned Judge in connection with his 
police statement was as to whether he had mentioned before the police that 
the accused came to see him on the Monday to ask him to fetch ghee from 
his native place,—an entirely irrelevant point, because such a miatter, even 
if true, might very well not have been stated to the police, who might not 
have asked why the accused came. Therefore, the point is of no relevance 
at all, and I do not think it could have influenced the jury in any way. 

So that, it really comes to this, whether the jury could have been in- 
fluenced by the statement of Jaywant made to the police that he had seen 
Sirdar speaking to accused No. 1, and it seems to me that it would be al- 
together wrong to set aside the conviction, because that statement was 
wrongly admitted in evidence. There was a mass of evidence on which the 
jury could find the charge proved. We have pointed out the singular be- 
haviour of the accused himself in not making any statement in the Sessions 
Court. Of course, an accused is not bound to make a statement; he can 
keep his mouth closed. Buti having already set up an alibi as his defence 
in the Committing Magistrate’s Court, which he was not proposing to prove 
in the Sessions Court, and having, presumably, instructed his counsel to 
cross-examine with a view to showing that his trip with the complainant to 
Juhu was an assignation made with her consent, it was bound to prejudice the 
jury very much when he declined to say which of the two stories was true. 
There was also the conduct of the complainant and her husband, which on 
the evidence seems to be utterly inconsistent with the suggestion that the 
husband was seeking to dispose of his wife for prostitution. It is quite 
clear that these two people, who were strangers to Bombay, got into the 
hands of Mumtaz and her party, who were on the fringe of the cinema 
business, and if the husband had been desirous of disposing of his wife for 
the purposes of prostitution, we have no doubt that the parties, into whose 
hands they got, would have provided the means without the slightest diffi- 
culty. If the accused made this arrangement with the husband to enjoy the 
wife in return for Rs. 20, and possibly a promise of a further Rs. 20, why . 
should he bother to take her to Juhu in the rainy season? There would 
have been very little difficulty in finding some room or hotel in Bombay, 
to which he could have taken her. 

There was ample material on which the jury could find that the story of 
the complainant and her husband was true, and we do not think that the 
use which the learned Judge made of the police statement, though undoubtedly 
wrong, had any influence whatever on the verdict of the jury. 
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Then another objection, and the last objection, which is taken to the con- F. B. 
duct of the trial, is in paragraph (p) of the representations made to the 1941 


learned Advocate General, which reads :— — 
EMPEROR 
“The charge of the learned Judge to the jury was in contravention of s. 297 v. 


of the Criminal Procedure Code inasmuch as it was not a summing-up of the KASAMALLI 
. evidence for the prosecution and defence, containing an endeavour to present the MIRZALLI 
evidence on both sides impartially before the jury but that the said charge amounted — 

to a sustained effort at persuasion of the jury to take a particular view”. Beaumont CJ. 


Having considered very carefully the whole of the charge to the jury and all 
the evidence on the record, we are satisfied that that allegation is not main- 
tainable. The learned Judge did put the evidence on both sides. It is a 
little hard to say that the learned Judge did not put the accused’s case 
fairly, when the accused himself would not say what his case was. But 
the learned Judge did refer to the evidence of Nazir, and he did refer to 
the discrepancies, which, no doubt, exist in the evidence of the complainant 
and her husband, though he intimated to the jury his view that those dis- 
crepancies were not on matters vital to the establishment of the charge, and 
we think that view is right. We think that the learned Judge showed in 
the charge that he had formed a view in favour of the complainant’s story, 
and it may very well be that the colour of his charge was to some extent deter- 
mined by the nature of the address for the defence, of which we have no 
record ; but the learned Judge in his charge mentions that counsel for the 
defence had suggested that the prosecution story was an insult to the intelli- 
gence of the jury. If that sort of extravagant statement was made, the 
Judge in charging the jury was bound to try and remove its effect and to 
point out that the complainant’s story was at any rate a perfectly rational 
one. The learned Judge, we think, rather unduly emphasised the poverty 
and lack of friends of the complainant and her husband, and possibly some 
of his observations would have been more appropriate in an address by 
counsel for the prosecution, but taking the summing-up as a whole, we do 
not think it can be said to have omitted any point in favour of the accused 
or to contain any misdirection or non-direction. 

A great point was naturally made by the defence of the delay which took 
place in lodging the complaint with the police. The offence took place on 
Sunday, July 7. Gulamhussein, the husband of the complainant, says that 
his wife was unconscious until Monday night; and her evidence also is 
that she was given something to drink in the hut at Juhu, which rendered 
her unconscious. She probably was not wholly unconscious, but she was 
not in a condition to tell her,story until Monday. Gulamhussein says that 
he had gone to the police station on Tuesday, but they laughed at him, and 
suggested that he was ai man who was using his wife for the purposes of 
prostitution. He has evidently gone wrong in his memory, because he puts 
many incidents of the police inquiry as taking place on Tuesday, whereas 
the police records show that they nappened on Wednesday the 10th. It may 
be that Gulamhussein went on Tuesday, and not getting any encourage- 
ment did not go again until Wednesday. But, at any rate, he did go on 
Wednesday the 10th some time in the morning. and his complaint was entered 
by Sergeant Guilfoyle in the non-cognizable register. We think that that entry 
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F B. is difficult to understand, It says :— 


1941 “The complainant says that she is seventeen years of age and came to Bombay 

i G from Delhi about a month back, and came to know the accused who were said 
EMPEROR to be film actors. On July 7, 1940, they took her in a motor car No. 9486 to 
Y. some unknown spot and she hadhad liquor and thus they had sexual intercourse 


KASAMALLI with her. They treated her roughly in doing so. She complains of pain in 
MIRZALLI abdomen ”. 


BeaumoniCJ.{t was noted at the end that she was treated at the K.E.M. Hospital for 
= two abrasions on chest and ruptured hymen and allowed to go, and the 
charge is entered in the non-cognizable register under s. 323 of the Indian 
Penal Code. The entry does not state whether thd sexual intercourse was 
with or without her consent, which would seem to have been a relevant 
detail. In any‘case, when a charge of this sort is made, and supported by 
medical evidence of ruptured hymen, s. 323 seems a peculiar secfion to 
name, The learned Judge evidently thought that the police did not take 
sufficient trouble over this case, and were very unsympathetic to the com- 
plainant and her husband (which was their own story). The entry in the 
non-cognizable register lays some foundation for that suggestion. But 
fortunately the Inspector noted the entry, and told Deputy Inspector Kale 
to make a proper inquiry, and then an inquiry was made. We do not think 
that the conduct of Deputy Inspector Kale is open to so much criticism as 
the learned Judge suggests. However, the learned Judge was very careful 
to point out to the jury that whether the police had behaved properly or 
‘ improperly had nothing to do with them, or with the charge which they 
were investigating, and he pointed out to them that, if they rejected the 
evidence as to the girl being under sixteen, the whole question was of abduc- 
tion, and that depended on whether she was taken on Sunday to Juhu by 
deceitful means with the intention that she might be seduced to sexual inter- 
course. The delay of two days in going to the police is not, in our view, 
remarkable in the case of illiterate persons with no money and no friends 
in Bombay. _ 

In our opinion, the verdict, which the jury arrived at, was the only poss- 
ible verdict which they could have arrived at on the evidence ; and, although 
the learned Judge undoubtedly was guilty of an error of law in using the 
police statement, we are satisfied that that did not affect the verdict of the 
jury. 

We, therefore, propose to make no order on the reference. 

We are not prepared to interfere with the sentence passed on the accused. 

With regard to the class, the accused seems to be a person of the character 
which falls within class B, and we may recommend this classification to 
Government, though it was refused by the trial Judge. 


Order accordingly. 


` 
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CRIMINAL APPELLATE. 


Before Mr. Justice Broomfield and Mr. Justice Wassoodew. 


. EMPEROR . 
v. 
HASANBHAI REHMATBHAI VINAWALA.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 3(2), 123(7)— 
Building—Wall—Enclosure—Wooden fence, whether a building. 

A fence six feet in height and consisting of wooden planks attached to posts 
embedded in the earth on the boundary of one’s property is neither a “ wall” 
nor an “enclosure”, and, therefore, not a “building” as defined in & 3(2) of 
the, Bombay Municipal Boroughs Act, 1925. 

Hence, the erection of such a fence without the permission of a Borough 
Municipality does not offend against the provisions of s. 123(7) of the Act. 

Queen-Empress v. Janardhan In re Salomibai2 and Emperor v. Ranchod- 
lal,3 referred to. 


APPEAL against acquittal. ° 

The accused owned two houses in the borough of Nadiad, to the east of 
which there was an open piece of land. 

On April 19, 1940, the accused applied to the Borough Municipality of 
Nadiad for permission to erect a wooden fence on the north and south of the 
open piece of land in front of his houses. The permission was refused by the 
Chief Officer of the Municipality on May 7, 1940. The accused next appealed 
to the general body of the Municipality on June 3, 1940, against the refusal, 
but the appeal was rejected on July 13, 1940. 

On July 29, 1940, the accused erected a fence on the northern and southern 
boundaries of his open land. The fence was six feet in height and consisted 
of wooden planks affixed to wooden posts embedded in the earth. On the 
same day persons residing in the locality complained to the Municipality of 
the erection. 

The accused was on these facts prosecuted for an offence under s. 123(7) 
of the Bombay Municipal Boroughs Act, 1925, for erecting the fence without 
permission of the Municipality. 

The trying Magistrate acquitted the accused on the ground that the fence 
in question was not a building as defined in s. 3(2) of the Act, observing as 
follows :— 

“In this case, the erection would be an offence if it could satisfy the several 
meanings of the term ‘building’. I am referred to 19 Bom. L. R. 521, in which 
the definition of the word ‘building’ was at issue. It was decided in that case 
that wire-fencing was not a ‘building’. There is also an English case Newel v. 


Ormskirk, Urban District Council, 17 J. P. 119, in which it is held that a wooden 
portable theatre is not a building... In the Act the word ‘wall’ is included in 


* Criminal Appeal No. 149 of 1941, 1 (1880) Unrep. Cr. C. 145. 
by the Government of Bombay, 2 (1888) Unrep. Cr. C. 428. 
against an order of acquittal passed 3 (1917) L L. R. 41 Bom. 563, 
by H. M. Amin, Honorary Second S. cC. 19 Bom. L. R. 521. 


Class Magistrate, Nadiad. 
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A. Cr. J. the definition of the word ‘building’. Of course, a wall may be of any material 
1941 but in ordinary parlance it does indicate something permanent. Merely raising 
ee wooder. planks with the like doors would neither make it a wall nor a building, 

Emperor and following the decision in 19 Bom. L. R. 521, I am inclined to hold that a con- 


v. struction as has been made by the accused is neither a wall nor a building.” 
HASANBHAI The Government of Bombay appealed against’ the order of acquittal. 
REHMATBHAI 


— B. G. Rao, Assistant Government Pleader, for the Government of Bombay. 
I. I. Chundrigar, with K. T. Pathak, for the accused. 


WASSOODEW J. This is an appeal by the Government of Bombay against 
the order of acquittal passed by the Honorary Second Class Magistrate of 
Nadiad in a case in which the accused Vora Hasanbhai Rehmatbhai Vina- 
wala was prosecuted for erecting without the permission of the Nadiad Muni- 
cipality a fence six feet in height consisting of wooden planks attached to 
posts embedded in the earth on the northern and southern boundaries of an 
open piece of ground to the east of his house situated within the Municipal 
limits. í 

The appeal raises the question whether the said construction is a building 
within the meaning of s. 3, cl. (2), of the Bombay Municipal Boroughs Act 
(Bom. XVIII of 1925). It seems the accused had made an application to 
the Nadiad Municipality on April 19, 1940, for permission to build a com- 
pound wall with doors in it in survey Nos. 509A and 509B. Comprised in 
those survey Nos. is the vacant land in question to the east of the accused’s 
house. That permission was refused by the Chief Officer of the Municipality 
because the open land was “ street land” and the consent of all the persons 
residing in the street was not obtained. Against that refusal the accused 
appealed to the general body for redress. That appeal was rejected by that 
body in July, 1940, on the same grounds as those given by the Chief Officer. 
Thereafter the accused made the construction in question which is the subject- 
matter of the charge against him. There was a complaint against the 
accused’s act from the residents of the street to the Municipality on or about 
July 29, 1940, upon which the Municipality directed the prosecution of the 
accused under s. 123(7) of the Bombay Municipal Boroughs Act. 

Section 123, cl. (7), of the Bombay Municipal Boroughs Act, punishes 
persons who construct, alter, add to or reconstruct any building in contraven- 
tion of the order of the Municipality directing that the construction proposed 
in the notice to the Municipality given under the provisions of s. 123(7) 
should not be made. The accused’s defence was that the construction made by 
him is not a building and that therefore the municipal permission was not re- 
quired and that his act did not offend against the provisions of s. 123, cl. (7), 
of the Act. The term “building” is defined in s. 3(2) of the Act as fol- 
lows :— 

“< Building’ shall include any hut, shed or other enclosure, whether used as a 
human dwelling or for any other purpose, and shall also include walls, verandahs, 
fixed platforms, plinths, door-steps and the like.” 

It is urged on behalf of Government that fixing planks six feet in height to 
posts embedded in the ground is a ‘wall’ or an ‘enclosure’ and therefore 
a ‘building’ within the definition of that term, and that consequently the 
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act of the accused constitutes an offence punishable under s. 123(7). That A. Cr. J. 
a compound wall of stones is included within the term ‘wall’ has been held 1941 

in Emperor v. Ramraot. The question is whether a fence of wooden planks eee 
enclosing a compound is a ‘wall’ or a ‘compound wall’. In ordinary par- ~ 

ance the word ‘wall’ is not used to denote a fence of that kind. There are Hasansuar 
various decisions of this Court which show that certain kinds of compound REMMATBHAI 
fences are outside the prohibition of the section. For instance, a “ Karvi á 
or reed fencing has been held not to be a building within the meaning of 
that word as used in s. 3, cl. (2)—(See Queen-Empress v, Janardhan?). So 
also in another case, In re Salomibai,? a wattle-fence was considered to be out- 
side the definition of a ‘building’. In a more recent case, it was held that 
the term “building” does not include an ordinary wire-fence-——(See Emperor 
y. Ranchodlal+). One of the grounds of the decision was that in the popular 
acceptafion of the word the term “ building” would not include a mere fence. 
The learned Assistant Government Pleader has sought to distinguish that 
case on the ground that there is less permanency in the case of a wire-fence 
than in the case of a fence of wooden planks. Apart from the merits of that 
argument, according to the description of the fence in question in the com- 
plaint, it appears to have been made of “piece of wood and splinters” fixed 
to posts. It is open to doubt, if that is a correct description, whether in point 
of strength and permanency a wire-fence would be inferior to the present 
construction. But in our opinion the quality of the material used for a fence 
would not affect the question as to the nature of the construction, for, we 
think a fence of wooden planks could not in essential particulars be regarded 
as different from a wire-fence or wattle-fence or reed-fence. We think there- 
fore that the learned Magistrate was correct in the view he tock of the 
construction. 

It has been argued that the fence in question could be regarded, in view of 
its height, as an enclosure and therefore offending against the provisions of 
the statute. Such a suggestion was not accepted in Emperor v. Ranchodlal. 
There the Court held that the word “enclosure” referred to in the definition 
of ‘building’ must be interpreted as ejusdem generis with the preceding 
words ‘hut’ and ‘shed’, that is to say, must be taken to refer to some 
fabric or structure or thing built in the more popular acceptance of the word. 
Notwithstanding that judicial pronouncement, the legislature has not thought 
it fit to make any alteration or amendment in the definition of the term 
‘building’, and it may be presumed that it accepted that interpretation as 
correct. Merely because the wooden fence screens off completely the outer 
view, it could not, in our opinion, be regarded as an enclosure. 

Consequently this appeal fails and is dismissed. 


Wassoodew J, 


i et 


Appeal dismissed. 


1 (1921) 23 Bom. L. R. 831. 4 (1917) I L. R. 41 Bom. 563, 
2 (1880) Unrep. Cr. C. 145. sS. ©. 19 Bom. L. R. 521. 
3 (1888) Unrep. Cr. C. 428. 
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Before Mr. Justice Broomfield and Mr. Justice Wasseodew. - 


‘ EMPEROR 
v. 
BALVANT JIVAN PAWAR.* 


Bombay Borstal Schools Act (Bom. XVIII of 1929), Sec. 21, proviso, and s. 12— 
Youthful offender—Sentence-—-Substitution of order of detention in Borstal 
school. 

Where the trial Court, has substituted an ord.: for detention in a Borstal 
School for a sentence of transportation or imprisonment, the High Court can- 
not interfere in appeal or revision, by virtue of the proviso to s. 21 of the 
Borstal Schools Act. 

Emperor V. Bhaila Ravia, followed. 

An eT so made can be altered only by Government under s. 12 of the 
Act. 

THE accused, who was eighteen years of age, was found to have com- 
mitted an offence under s. 354 of the Indian Penal Code, 1860, in that on the 
evening of April 28, 1941, he used criminal force to one Nurbibi aged eleven 
years with intent to outrage her modesty. 

On May 2, 1941, at about 8 in the morning, the accused was found to have 
used criminal force to one Chandabai, a married woman of fifty years, know- 
ing it to be likely that he would thereby outrage her modesty, an offence 
punishable under s. 354 of the Indian Penal_Code. 

The accused was tried separately for both offences by G. V. Bhagwat, 
Resident Magistrate, First Class, at Manmad, on May 27, 1941, who ordered 
in each case as follows :— 

“I therefore find the accused guilty under s. 354, Indian Penal Code. The 
accused has committed a similar offence for which he has been tried separately. The 
accused has been certified ‘by the medical officer to be eighteen years of age, and 
I think that this is a fit case to be dealt with under the Borstal Schools Act. Accord- 
ingly, I order under s. 6 of the Borstal Schools Act that in lieu of any sentence the 
accused should be detained in the Borstal School at Dharwar for a period of three 
years. This period should run along with the period of detention ordered in the 


other case.” 
The accused was accordingly sent for detention in the Borstal School at 


Dharwar. 

The Inspector General of Prisons at Poona drew the attention of the 
District Magistrate of Nasik that youthful offenders, convicted under s. 354 
of the Indian Penal Code, were not suitable for Borstal treatment. He was 
of opinion that for offences of the type for which the accused was convicted 
Borstal training was of no use, and that if such boys were allowed to remain 
in the Borstal School at Dharwar they were likely to exercise bad influ- 
ence over other inmates of the School. 


* Criminal Reference No. 94 of 1 (1941) Criminal Application 
1941, with Criminal Reference No. 95 No. 250 of 1941, decided by Beau- 
of 1941, made by M. D. Bhansali, mont C. J. and Sen J., on August 


District Magistrate of Nasik. ' 19, 1941 (Unrep). 
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The District Magistrate of Nasik thereupon referred the two cases to the A. Cr. J. 


High Court, recommending : "4941 
“The accused may either be released on bail or after admonition or may be ‘ — 
punished with whipping.” ai 
The references were heard. l BALVANT 


JIVAN PAWAR 


No appearance for the accused. 
B. G. Rao, Assistant Government Pleader, for the Crown. 


BROOMFIELD J. These are references by the District Magistrate of Nasik 
in the matter of one Balwant Jivan Pawar, a youth who has been convicted 
of two offences of indecent assault, one on a married woman of fifty and the 
other on a girl of eleven. The trial Magistrate ordered him to be detained 
in the Borstal School for a period of three years, and the authorities respon- 
sible for, the Borstal School object to this order on the ground that youths of 
this type exercise a bad influence in the School. The District Magistrate has 
accordingly submitted the cases to this Court and recommends that the 
accused should be dealt with in some other way. The learned District 
Magistrate has suggested whipping, but as the accused is eighteen years old, 
the Whipping Act does not apply in the case of an offence under s. 354. 

Moreover, as the learned Assistant Government Pleader points out, s. 21 of 
the Borstal Schools Act appears to deprive us of any jurisdiction to inter- 
fere at all. The proviso to that section says : 

“ Provided that nothing contained in the Code of Criminal Procedure, 1898, shall 
-be construed to authorise any Court or Magistrate to alter or reverse in appeal or 
revision any order passed with respect to the age of an offender or the substitution 
of an order for detention in a Borstal School for transportation or imprisonment.” 

This appears to mean that if the trial Court has substituted an order for 
detention for a sentence of transportation or imprisonment this Court cannot 
interfere in appeal or revision. The first part of the section says that an order 
of detention under s. 6 shall be deemed to be a sentence of imprisonment 
for the same period. 

It was recently held by the Chief Justice and Mr. Justice Sen in Emperor v. 
Bhala Revie that s. 21 of the Act debars us from making any. such order 
.as the District Magistrate asks us to make. It seems that only Government 
has power to alter the order made by the Magistrate. It might be done under 
s. 12. The papers must, therefore, be returned to the District Magistrate. 


Order accordingly. 


1 (1941) Criminal Application mont C., J. and Sen J., on August 19, 
No. 250 of 1941, decided by Beau- 1941 (Unrep.) 


R. 7. . 
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CRIMINAL REVISION. 


Before Mr. Justice N. J. Wadia and Mr. Justice Wassoodew. 


EMPEROR 
v. 


HASANALI GULAMALI PATANWALLA.” 


Bombay Shops and Establishments Act (Bom. XXIV of 1939), Sec. 17{—Rule 


12(4) tt framed under the Act—Employees employed by day to day—Such em- 
ployees entitled to one day's holiday if they work six days in one week—Put- 
ting up of notice in business premises required by r. 12(4) as regards suck 
employees. 

The meaning of s, 17 of the Bombay Shops and Establishments Att, 1939, is 
that all employees whether employed by the week or more or by the ‘day only 
should be entitled to one day’s holiday in every week in which they have worked 
for six days. 

Hence, an employer of persons paid from day to day and not by the week 
or month is bound to put up in his business premises the notice required by 
sub-r. (4) of r. 12 of the rules framed under the Act, specifying the day or 
days of the week on which the persons employed by him shall be given a 


holiday. 


THE accused was the proprietor of the Coronation Darbar Hotel in Abdul 
Rehman Street in Bombay. He used to employ a number of persons on daily 


wages to work in his restaurant. 


These persons used at times to work in the 


restaurant for periods exceeding a week, but none of them was granted one 
day in a week as holiday as required by s. 17 of the Bombay Shops and 


Establishments Act, 1939. 


* Criminal Application for Revi- 


sion No. 300 of 1941, from convic- 
tion and sentence recorded by Oscar 
H. Brown, Chief Presidency Magis- 
irate, Bombay. 

+ The section runs thus :— 

17(1) Every person employed in 
a restaurant, eating house, theatre or 
any other place of public amusement 
or entertainment shall be given at 
least one day in a week as a holiday : 

Provided that nothing in this sub- 
section shall apply to any person 
whose total period of employment is 
less than six days. 

(2) No deduction shall be made 
from the wages of any person em- 
ployed in a restaurant, eating house, 
theatre or a place of public amuse- 
ment or entertainment on account of 
any holiday given to him under sub- 
section (1). 

tt Rules 12(4)(7) and 15 run 


thus :— 

12(4) Every employer shall ex- 
hibit in his establishment a notice in 
Form G, specifying the day or days 
of the week on which the persons 
employed by him shall be given a 
holiday. The notice shall be exhibit- 
ed before the persons to whom it re- 
lates cease work on the Saturday 
immediately preceding the first week 
during which it is to have effect. 

(7) In any register or record 
which an employer is required to 
maintain under these rules the en- 
tries relating to any day shall be 
made on such day. 

15. Penaliy-—-Any person contra- 
vening any of the provisions of 
rule 6, 7 or 12 shall, on conviction. 
be punishable with fine which may 
extend to Rs. 50. (Bom. Govt. Gaz. 
1940, Part IV-B, p. 1009 A.) 
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On February 9, 1941, the accused had in his restaurant the register of 
employment, but there were no entries made in the register as required by 
r. 12(7) of the rules. Further he failed to exhibit in his restaurant an 
extract from the Act. A weekly holiday notice was also not exhibited and 
weekly holidays were not granted to any of the employees. 

The accused was accordingly charged with breach of r. 12(7) and r. 12(4) 
read with s. 17 of the Bombay Shops and Establishments Act. The accused 
contended that neither the Act nor the rules framed under the Act applied 
to employees who were daily wage earners. i 

The trying Magistrate negatived the contention, convicted the accused 
under r. 12(7) and r. 12(4) read with r. 15, and sentenced him to pay a 
fine of Rs. 10 on each of the two charges, observing as follows :— 


“It is attempted to show that the daily wage earners are excluded from the 
operation of this Act. The ground of the argument appears to be that it is a con- 
tract terminable on any date and without notice, whereas the ordinary contracts by 
week or month would in the ordinary way demand notice for termination of service. 
It was also pointed out that the payment of wages from day to day shows that the 
contract is one terminable at any time. 

The fallacy in this argument lies in view of the contract from the point of view 
of payment and not from the point of view of work. Both considerations must be 
considered in any contract of service, viz., the work done and the salary paid. If 
it is viewed from the question of salary then the argument is at least plausible, 
but if viewed from the question of work then the fact that the daily wage earner 
continues for weeks or in fact months or may be for years in service cannot make 
him any different from an ordinary labourer merely because the fact that he gets 
his salary at the end of each day. The real test is the precariousness of employ- 
ment of daily labourers as witnessed frequently in a large industrial city like Bom- 
bay where casual labourer is employed in dockyards and railways and other 
industrial undertakings and the persons employed do not know from day to day 
what their position is as regards the condition of their employment. It is on this 
account that the daily labourer is usually paid on a higher scale in order to 
compensate him for the precariousness of his employment. 

I am satisfied on going through the various provisions of the Act that there is 
nothing in the Act or the rules framed under s. 33 to exclude the daily wage earner 
from the ambit of the Act. In fact in s. 14 in which the manner of calculating 
the ordinary rate of wages is set out, the heading of one of the columns is: ‘If the 

“person is employed on daily wages’.” 


The accused applied to the High Court in revision. 


Sir Chimanlal Setaluad and A. T. Janai, with V. N. Chhatrapati, for the 
accused. 

M. C. Seialuad, Advocate General, with B. G.-Rao, Assistant Government 
Pleader, for the Crown. 


N. J. Wapia J. This is an application in revision against a conviction 
of the applicant by the Chief Presidency Magistrate of Bombay under 
rr. 12(7) and 12(4) read with r. 15 of the rules under the Bombay Shops 
and Establishments Act, 1939. The applicant is the proprietor of a restau- 
rant called the Coronation Darbar Hotel in Bombay. The charge against 
him was that he did not exhibit in his restaurant a notice in form G, specify- 
ing the day or days of the week on which the persons employed by him shall 
be given a holiday as required by r. 12(4) of the rules framed under the Act, 
and that he did not make entries in the registers or records which he was 
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required to maintain under the rules. The learned Magistrate convicted the 
accused for breach of each of these sub-rules and sentenced him to pay. a fine 
of Rs. 10 on each of the two charges. The conviction under r. 12(7) is not 
challenged before us. It is admitted that the accused was bound to make 
entries in the registers as required by r. 12(7) and that he did not make them. 

The only point urged before us is that the conviction under r. 12(4) cannot 
be sustained because owing to the fact that the accused employed persons in 


N.J. Wadia J. his restaurant only from day to day and not by the week on month, he was 


not bound to put up in his restaurant the notice mentioned in sub-r. (4) of 
r. 12. The contention is that sub-r. 12(4) and s. 17 of the Act do not apply 
at all to establishments which employ persons only from day to day and not 
on weekly or monthly terms. It has been found that the persons engaged 
by the accused in his restaurant were engaged only from day to day being 
paid at the end of each day. There is nothing in the language of sub-r. (4) 
of r. 12 which can support the applicant’s contention. The rule requires that 
every employer shall exhibit in his establishment a notice in form G, and 
the definition of “employer” in s. 2, sub-cl. (5), makes no exception in favour 
of persons employing labourers on daily terms only. Nor does the definition 
of “person employed ” in sub-cl. (75) of s. 2 exclude from the meaning of 
“persons employed” those persons whose employment is on daily terms. 
Section 4 of the Act specifically exempts from the operation of the Act 
several classes of employees, but here again there is no exemption of persons 
employed from day to day. There is therefore no reason why the fact that 
the accused employs people only on daily terms should exempt him from 
complying with the requirements of sub-r. (4) of r. 12. 

It was argued that the language of s. 17 of the Act suggests that the persons 
who are entitled to a holiday are only those whose engagement 1s for a week 
or more, and that therefore as the accused did not employ any persons on 
weekly terms he was' not bound to give his employees a holiday and it would 
be meaningless to require him in these circumstances to put up in his establish- 
ment a notice specifying the weekly holiday to be given. Here again there 
is nothing in the language of s. 17 to support the contention that only those 
employees whose engagement is for a week or more are entitled to the holiday 
mentioned in the section. The first clause of the section says that every 
person employed in a restaurant, eating house, theatre or any other place of 
public amusement or entertainment shall be given at least one day in a week 
as a holiday, and the proviso says that nothing in the sub-section shall apply 
to any person whose total period of employment is less than six days. There 
is no reference in the section to the terms on which the employee is engaged, 
whether by- the week or by the day. The only reference is to the total period 
of employment being not less than six days. The first clause refers to one 
day in a week being given as a holiday and the proviso lays down that those 
who have worked for six days would be entitled to such a holiday. The 
meaning 1s that those who have worked for six days in any week would be 
entitled to one day as a holiday; and the second clause provides that the 
holiday shall be with pay. If the intention of the Legislature in enacting 
the proviso had been that the benefit of the section should not extend to those 
whose employment was by the day only, it would have been easy to say in 
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the proviso that nothing in the sub-section should apply to those whose A. Cr. J. 
employment was from day to day. It seems to us that the meaning of the 1941 
section is that all employees whether employed by the week or more or by © ~~ 
the day only should be entitled to one day’s holiday in every week in which eee 
they have worked for six days. The view taken by the learned Magistrate HASANALI 
is, IN our Opinion, correct and the conviction of the accused was justified. GULAMALI 
The rile will be discharged. = 


. N.J. Wadia J. 
Rule discharged. pete 


Before Mr. Justice Broomfield and Mr. Justice Wassoodew. 


e HAIDARSHA LALSHA PATHAN 1941 
l v. ——_~ 
DHONDU ABAJI SANDBHOR.* October 9. 


Criminal Procedure Code (Act V of 1898), Secs. 346, 435, 436—“To any Magis- 
trate subordinate to him having jurisdiction”’-—Interpretation—Magistrate 
having no jurisdiction to try case—Report to superior Magistrate—Superior 
Magistrate can refer the case to any subordinate Magistrate other than reporting 
Magistrate—District Magistrate—Powers of revision—Limits to‘ powers. 


When a case has been submitted by a subordinate Magistrate to a superior 
Magistrate under s. 346, sub-s. (1), of the Criminal Procedure Code, 1898, 
sub-s. (2) of that section empowers the superior Magistrate to do one of three 
things: (1) he can try the case himself, if the offence could be tried by him, 
or (2) refer it to any Magistrate subordinate to him, having jurisdiction ; 
‘or (3) commit the accused for trial. The superior Magistrate cannot revise 
the view of the subordinate Magistrate, and refer the case back to the very 

: Magistrate who has reported the case to him. He must assume the case pre- 
sented in the report as correct for the purpose of dealing with it under s. 346(2). 

The phrase “to any Magistrate subordinate to him having jurisdiction” is 
intended to mean “a subordinate Magistrate other than the Magistrate who 
made the reference or report and competent to deal with the case as sub- 
mitted.” 

Queen-Empress v. Fakirat and Queen-Empress v. Purshetam?, followed. 

Polur Reddi v. Muntswami Redd, dissented from. 

When the provisions in the Criminal Procedure Code confer special powers 
on the District Magistrate, those powers must be exercised only in the particular 
way indicated. 

Accordingly the powers of revision which the District Magistrate possesses 
under ss. 435, and 436 of the Code can only be exercised for the limited pur- 
pose indicated in those sections. 


THE applicant Haidarsha was a watchman engaged by Inamdar & Co., 
who had rented a building from Dhondu and another (opponents Nos. 1 
and 2) from July 17, 1938, to December 31, 1938. 


* Criminal Revision Applications 1 (1890) Unrep. Cr. C. 499. 
Nos. 287 and 295 of 1941, from an 2 (1891) Unrep. Cr. C. 554. 
order passed by T. E. Streatfield, 3 (19380) I.L.R. 54 Mad. 16, F.B. 


District Magistrate, Poona. 
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It was alleged by the applicant that on December 28, 1939, opponents 
Nos. 2 to 5 went to the building in the morning, put a lock to a room in it 
and drove away' the applicant using force to him, and thereby committed an 
offence punishable under ss. 448, 341 and 323 of the Indian Penal Code, 
1860. It was further alleged that all the opponents went to the building in 
the evening, opened the lock, and removed furniture and sundry things from 
the room and thus committed an offence punishable under s. 380 of the Code. 

On these facts the applicant filed two complaints in the Court of the 
Magistrate, First Class, at Khed : one of trespass and: assault on January 30, 
1940, and the other of theft on February 17, 1940. 

Subsequently, the two cases were transferred to the Court of the Magis- 
trate, Second Class, Vadgaon Mawal, which issued process against the oppo- 
nents under s. 380 of the Indian Penal Code. 

The applicant thereupon applied to the High Court to transfer the cases 
from the Court of the Magistrate at Vadgaon Mawal. The application was 
dismissed on October 12, 1940. 

On December 16, 1940, the applicant applied to the Additional District 
Magistrate, ‘Poona, to transfer the cases from the Magistrate at Vadgaon 
Mawal; but the application was dismissed on January 31, 1941. On 
February 28, 1941, he again applied to the same Magistrate for a transfer 
of the case on the ground that the offence disclosed in the evidence was one 
under s. 395 of the Code, which was exclusively triable by a Court of Session. 
The application was rejected on March 4, 1941. 

After further evidence was recorded in the case, the applicant applied to 
the Vadgaon Court asking that Court to make a report under s. 347 of the 
Criminal Procedure Code on the ground that the offence disclosed was one 
under s. 395 of the Indian Penal Code triable only by a Court of Session. 
The trying Magistrate accordingly made a report to the District Magistrate 
of Poona. 

- The District Magistrate was of opinion that from the evidence no prima 
facie case under s. 395 was made out, and returned the cases to the trying 
Magistrate for disposal, observing as follows :— 

“From the record of the case it does not appear that it was ever the prosecution 
case that the accused committed dacoity. In the complaint the sections mentioned 
are 147, 323, and 379, Indian Penal Code. The police who made preliminary inquiry 
under s. 202 of the Criminal Procedure Code did not find that an offence of dacoity 
‘was prima tacie made out. The Magistrate has issued process only under s. 380, 
Indian Penal Code . Since the case was transferred to Mawal from Khed, the 
complainant has been trying to get the case transferred from Mawal and when all 
his attempts in that respect failed, he resorted to this step of contending that 
the prosecution has made out prima facie an offence under s. 395, and the Magis- 


trate, Second Class, Mawal, is not competent to inquire into it. The defence has 
pointed out how the case falls short of the offence under s. 395.” 


The applicant applied to the High Court in revision. 


S. G. Patwardhan, for the petitioner. 
CRIM. Rev. APPLN. | V. R. Gadkari, for opponents Nos. 1 to 5. 
No. 287 OF 1941. B. G. Rao, Assistant Government Pleader, for the 
Crown. 4 
Opponent No. 6 was dead. 
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S. G. Patwardhan, for the petitioner. 
CRIM. Rev. APPLN. | V.'R. Gadkari, for opponents Nos. 1 to 3 and 5. 
No. 295 oF 1941. B. G. Rao, Assistant Government Pleader, for the 
Crown. 
Opponent No. 4 was dead. 


WassoovEW J. These are revision applications against the orders of the 
learned District Magistrate of Poona. Those orders were made in certain 
cases reported to him by the Second Class Magistrate of Mawal under the 
provisions of s. 346, sub-s. (1), of the Criminal Procedure Code, 1898, as the 
evidence appeared to the Magistrate to warrant a presumption that the cases 
were such ag should be committed for trial and the Magistrate himself had 
no power to do so. The learned District Magistrate disagreed with that 
view and passed orders returning the cases to the Subordinate Magistrate for 
disposal. 

The material facts may be shortly stated. Two different complaints were 
originally filed before the First Class Magistrate of Khed by the petitioner 
against the same persons for offences of rioting, voluntarily causing hurt, theft 
and criminal trespass. Those complaints were transferred for trial upon the 
application of the accused to the Court of the Second Class Magistrate of 
Mawal. That Magistrate held an inquiry into the allegations made and it 
seemed to him that an offence of dacoity, which was triable exclusively by 
the Court of Session, had been committed. As a Second Class Magistrate, 
he had no power to commit the cases to the Court of Session. Under the 
provisions of s. 347(2) of the Criminal Procedure Code, if a Magistrate is 
not empowered to commit for trial, he has to proceed under s. 346 of the 
‘Code. The first clause of that section provides that— 

“if, in the course of an inquiry or a trial before a Magistrate in any district 
outside the presidency-towns, the evidence appears to him to warrant a presump- 
tion that the case is one which should be tried or committed for trial by some 
other Magistrate in such district, he shall stay proceedings and submit the case, 
with a brief report explaining its nature, to any Magistrate to whom he is sub- 
ordinate or to such other Magistrate, having jurisdiction, as the District Magistrate 
directs.” 

The Second Class Magistrate of Mawal in accordance with those provt- 
sions stayed the proceedings and submitted the cases with a brief report 
explaining their nature to the District Magistrate of Poona to whom he was 
subordinate. The duty of the superior Magistrate upon such submission is 
laid down in cl. (2) of s. 346 as follows :—- ! 

“The Magistrate to whom the case is submitted may, if so empowered, either 
try the case himself, or refer it to any Magistrate subordinate to him having juris- 
diction, or commit the accused for trial,” 

According to that clause the superior Magistrate is empowered to do one of 
three things: (1) he can try the case himself, if the offence could be tried 
by, him ; or (2): refer it to any Magistrate subordinate to him, having juris- 
diction; or (3) commit the accused for trial. If the District Magistrate 
could not, upon the view of the subordinate Magistrate of the evidence, try 
the cases himself, there were two alternatives before him; he could either 
refer the cases to any Magistrate subordinate to him, having jurisdiction 
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A.Cr.J. to commit : or to himself commit the accused for trial. He has done neither 
1941 of these things. What he has done is to revise the opinion of the subordinate. 
ape Magistrate formed upon the record, and, reappreciating the evidence in his. 

pe = own way, has come to the conclusion that it did not warrant the présumption 
i: drawn by the Subordinate Magistrate and that the cases could be disposed 

Duonpu of upon the charges as originally made which were triable by a Second Class 

ABAJI Magistrate. The question is whether s. 346, cl. (2), of the Criminal Procedure 
——~ Code, empowers. the District Magistrate to do that and to refer the cases back 

to the very Magistrate who made the submission. 

Clause (2) of s. 346 of the Criminal Procedure Code gives authority to. 
the superior Magistrate to refer the cases to any Magistrate subordinate to- 
him having jurisdiction. It does not expressly prevent him from referring 
the cases back to the reporting Magistrate. But at the same time the provi- 
sions of the section do not authorize the District Magistrate to revise the 
order of the Subordinate Magistrate. Prima facie therefore, apart from. 
authority, the expression ‘the Subordinate Magistrate having jurisdiction’ 
must mean the Magistrate competent to deal with the cases as submitted. 
There is, however, authority of this Court in Queen-Empress v. Fakira* and. 
Queen-Empress v. Purshotam®, which shows that the District Magistrate 
cannot revise the view of the subordinate Magistrate. The facts in the latter 
case were almost similar, for there a Second Class Magistrate submitted a 
case, under s. 346 of the Criminal Procedure Code, to the Sub-Divisional 
Magistrate, being of the opinion on the evidence recorded by him that the 
- offence committed was outside his jurisdiction. The Sub-Divisional Magis- 

trate, to whom the case was referred, returned it on the ground that in his 

opinion the facts of the case brought it within the jurisdiction of the Magis- 
trate inasmuch as a lesser offence had been committed. There a bench of 
this Court held that the superior Magistrate was wrong as he had not disposed 
of the reference under s. 346 of the Code of Criminal Procedure. That 
ruling is an authority for the view that a superior Magistrate cannot refer 
the case back to the very subordinate Magistrate who has reported a case to- 
him under s. 346(7). It must follow that the -superior Magistrate must 
assume the case presented in the report as correct for the purpose of dealing 
with it under cl. (2) of s. 346. The District Magistrate has undoubtedly 
powers of revision under ss. 435 and 436 of the Criminal Procedure Code. 

But those powers can be exercised for the limited purpose indicated in those- 

sections. Except for that special purpose he has no power to, revise the 

opinion of the subordinate Magistrate in a case reported to him under s. 346- 

of the Criminal Procedure Code. When the provisions in the Code confer 

special powers on the District Magistrate, those powers must be exercised. 
only in the particular way indicated. In our opinion the phraseology of 
cl. (2) of s. 346.“ to any Magistrate subordinate to him having jurisdiction ” 
is intended to mean a subordinate Magistrate other than the Magistrate who- 
made the reference or report and competent to deal with the case as sub- 
mitted. 

A contrary view was adopted by a full bench of the Madras High Court 


Wassoodew J. 


1 (1890) Unrep. Cr. C. 499. 2 (1891) Unrep. Cr. C. 554. 
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in Pollur Reddi v. Muniswami Reddit, which dissented from the view of A. Cr. J. 
this Court expressed in the cases referred to. above. It seems to me that 1941 
the Madras view is likely to lead to an embarrassing situation if the sub- eae 

: , f : f : HAIDARSHA 
ordinate Magistrate remains unconvinced. The case might move like a sea- LALSHA 
saw unless the superior Magistrate’s view were regarded in law as binding on y. 
the subordinate Magistrate. That cannot be so as the District Magistrate is DHONDU 
not acting under s. 346 of the Code as a revising or appellate authority, ABAN 
With extreme respect to the learned Judges of the Madras High Court, we,, 
think the view of this Court expresses as nearly as possible the real intention 
of the legislature. 

Accordingly we make the rules absolute and set aside the orders of the 
District Magistrate of Poona in the two cases. The papers shall be returned 
to him with a direction that he should either commit the accused: for trial 
himself ôr refer the cases to any Magistrate subordinate to him having juris- 
diction to commit for trial. 


Wassoodew jf. 


a 


Rules made absolute. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


GOVERNMENT 1941 
a inl 
i October 16. 
THE CENTURY SPINNING AND MANUFACTURING CO., LTD.’ — 


Land Acquisition Act (I of 1894), Sec. 23—Land—Compulsory acquisttion—Com- 
pensation—Market value of land—Mode of fixing market value—Land subject 
to easement or restrictive covenants—Valuation of easemeni—Valuation of res- 
trictive covenants—Freehold land—Leasehold land—Differential value of— 
Potential value—Value of severance of land—Land acquired to be valued as a 
whole. ? 


The market value of the land referred to in s. 23 of the Land Acquisition 
Act, 1894, means the market value of the concrete piece of land to which the 
notification issued under s. 4 of the Act applies, and not separate interests in 
it. The normal method contemplated by the Act for assessing compensation 
is to take the market value of the land, and then to apportion it amongst the 
different interests. The Act, however, does not lay down any hard and fast 
rule, and it may be desirable, in special cases, to adopt a different method, 
viz. by valuing each interest in the land separately. 

Bombay Improvement Trust v. Jalbhoy,? referred to. 

Where Government acquires land, which is subject to an easement, it has to 
pay compensation to the landowner, that is, the owner of the servient tenement, 
and also to the owner of the easement. The value of the easement, however, 
bears no relation to the value of the servient tenement. 

Section 23 is not in terms exhaustive. It-only Says that in determining the 
amount of compensation to be awarded for land acquired under the Act, the 


1 (1930) LL.R. 54 Mad. 16, F.B. 1939. 
*0. C. J. Appeal No. 9 of 1941: 2 (1909) I. L. R. 33 Bom. 483, 
Land Acquisition Reference No. 8 of s. C. 11 Bom. L. R. 674. 
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Court shall take certain matters into consideration ; it does not direct that no 
other matter may be taken into account. The Court may, in special cases, 
take other matters into consideration. If the owner of an easement claims 
compensation for the acquisition of his easement, he is entitled under the Act 
to compensation, which will be the value of the easement to him. If the ease- 
ment is of no great value, then Government may acquire both the servient 
tenement and the easement at a price which is less than the market value of 
the land free from the easement. The increased value arising from the union 
of interests belongs necessarily to Government in whose lands the union takes 
place. i 

The restrictive covenants imposed upon a land under acquisition must pre- 
judicially affect the value of the land. Although they may be of no benefit to 
the holder, it cannot be said that their existence depreciates the land by only 
a nominal sum. 

There is nothing in the Land Acquisition Act to suggest that any person 
interested is to be paid for anything except the interest which he possesses. 
Therefore if a claimant only possesses an interest in land subject to restrictive 
covenants, he can only be paid compensation for such land. 

The difference between a freehold piece of Jand and a piece of land leased 
for 999 years at a nominal rent and with no restrictive covenants is purely 
sentimental. Where there are restrictive covenants, as time passes and lands 
change hands, it becomes difficult to enforce covenants between freeholders, 
whilst it is not difficult to enforce covenants between lessees. Covenants are 
more detrimental in the case of leaseholds than in the case of freeholds, and 
therefore increased value should be allowed for the land to be acquired which is 
freehold than if it is leasehold. 

The fact that the potential value of the land to be acquired is likely to affect 
only a single purchaser, who may be the person acquiring the land under the 
Act, does not prevent that potential value from being taken into account in 

` fixing the market value. Such potential value, however, cannot take into account 
a possible difficulty in which the lessee of the land without any amenities may 
find himself that on the determination of the lease he will either have to buy 
the freehold or to pay for the removal of his building. 

Vyricherla Narayana Gajapatiraju v. The Revenue Divisional Officer, Vizaga- 
patam; followed. 

Where the portion of land acquired enjoys wide frontages on its two sides 
and leaves the remainder in the hands of the claimant only with a very small 
frontage on one side, the claimant is entitled separately in respect of severance. 
It does not follow that compensation allowed on the basis that the land acquired 
has a certain frontage will cover the whole of the damage occasioned to the 
remainder of the land by reduction of the frontage. 


COMPULSORY acquisition of land. 

The land under acquisition admeasured 16585-7 square yards, and formed 
part of a large piece of land measuring 34885 square yards. The entire piece 
had a frontage of 630 feet on a road which was sixty feet in width, and 
another frontage of 518 feet on a road which was forty feet wide. Out of 
these frontages, the land acquired, which measured 16585-7 square yards, had 
a frontage of 473 feet on the sixty feet wide road and also a frontage of 578 
feet on the forty feet wide road. The result of the acquisition was that the 
unacquired portion of.the land measuring 18300 square yards had a frontage 


1 (1939) L R. 66 I. A. 104, s.c. 41 Bom. L. R. 725. 
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of only 130 feet on the sixty feet road and had no frontage at all on the 0O.C.J. 
forty feet wide road. 1941 


The entire piece of land was purchased by the Century Spinning & Manu- = ~~ 


facturing Company, Limited (claimants), as a freehold from the Bombay Ban 


Improvement Trust in two lots. te 


The first lot admeasuring 8199 square yards was bought on July 22, 1924, CENTURY 
for Rs. 92,980, which worked out at Rs. 11 per square yard. The convey- SPG. & MFG. 
ance imposed certain restrictions on the claimants, viz.: Co., Lro. 


“1. To keep a space of at least ten feet in width open at all times along the 
rorthern boundaries of plots B and C aforesaid provided always that the width of 
the said open land shall be increased to fifteen feet in width if and whenever the 
company, its successors or assigns erect on the said lands any but ground floor 
building. 

2. To keep a space of at least fifteen feet in width open at all times along the 
‘western boundary of the plot aforesaid abutting on the said proposed road forty 
feet in width and a space of at least five feet in width along the eastern boundary 
of plot C. 

3. Not to erect or permit to be erected on the premises hereby conveyed or any 
part thereof buildings or structures of more than a ground floor and three upper 
floors. 

4. Not to erect or permit to be erected any building or structure on the lands 
hereby conveyed except in strict conformity with plans, elevations and specifica- 
tions which have been previously submitted to and approved by the board and not 
at any time to build or permit to be built any building or structure whatsoever 
within fifteen feet of the western boundary of the plot B aforesaid or within fifteen 
feet of the southern boundary of the plot A aforesaid. 

5. Not to use or permit to be used any building or structure for the time being 
on the lands hereby conveyed except for residential purposes, offices and such classes 
of shops only as are not prohibited by the board.” 


On January 10, 1928, the claimants purchased the second lot admeasuring 
26686 square yards for Rs. 1,02,444, viz. at little less than Rs. 4 per square 
yard from the Bombay Improvement Trust, subject to the following restric- 
tive covenants : 


“J. Not to erect or permit to be erected. on the land hereby conveyed any 
building or structure except in accordance with the layout of the land previously 
approved by the board and except such buildings or structures as are in strict ac- 
cordance with plans, elevations and specifications which shall have been previously 
submitted to and approved by the board. 

2. Not to erect or permit to be erected on the land hereby conveyed any build- 
ings or structures which shall exceed a ground and three upper floors in height. 

3. Not to use or permit to be used the buildings now or hereafter erected on the 
land hereby conveyed for any purpose whatsoever other than as shops, chawls, 
offices, residences, godowns, and a wireless and a broadcasting station. 

4. To forthwith set back all the buildings and structures standing on the land 
hereby conveyed and not at any time hereafter to erect any buildings or structures 
within fifteen feet from the said road sixty feet in width on the south and fifteen 
feet from the said road forty feet in width to the west of the land hereby conveyed 
between the points F and G marked on the plan hereto annexed 

5. At all times hereafter to keep open and unbuilt upon a space of ten feet in 
width on the south of the northern boundary of the land hereby conveyed between 
the points D and F on the said plan provided that the buildings hereafter con- 
structed on the land hereby conveyed shall consist of a ground floor only or a space 
of fifteen feet in width on the south of the northern boundary of the land hereby 
conveyed between the said points D and E on the said plan provided the buildings 
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hereafter to be constructed on the said land shall not be of a height higher than a 
ground-floor. 


6. At all times hereafter to keep open and unbuilt upon a space of fifteen feet 
in width along the northern and eastern boundaries of the land hereby conveyed 
between the land known as block A so marked on the plan hereto annexed and the 
land hereby conveyed.” 


On December 15, 1928, the claimants leased a plot of land out of the above 
admeasuring 9952 square yards for a period of fivé years from March 14, 
1927, to the Indian Broadcasting Company, Limited, at a ground rent of 
Rs. 4,976 per annum, with an option to the lessees to extend the lease for a 
further period of ten years. The claimants also covenanted with the lessees 
to grant to them at their request a lease in similar terms mutatis mutandis 
of the adjacent piece of land to the east admeasuring 6184 square yards on 
the terms and conditions contained in the lease, such lease to run coneurrently 
and be co-terminous with the lease of the piece of land admeasuring 9952 
Square yards. Í 

On April 1, 1932, the Government of India took up the concem of the 
Indian Broadcasting Company, Limited, and by another lease dated June 22, 
1933, the claimants let the same plot of land to the Secretary of State for 
India in Council for two years in the first instance commencing from April 1, 
1932, with an option to the lessees to extend the period of the lease from year 
to year for a further period of seven years at the maximum on an annual 
ground rent of Rs. 4,500 a year. When capitalized, the ground rent gave the 
land value at Rs. 9 per square yard on a five per cent. basis. There was no 
evidence to show that the reduction of the ground rent was due to the depress- 
ed state of the land market. The claimants also covenanted with the lessees to 
grant to the lessees at the lessees’ request a lease in similar terms mutatis 
mutandis of the same adjoining plot of land with the intention also of making 
such lease run concurrently and be co-terminous with the first lease 


On January 15, 1938, the Government of Bombay issued a notification un- 
der s. 4 of the Land Acquisition Act, 1894, compulsorily acquiring the whole 
piece of land admeasuring 9952 square yards (Plot A), which was leased 
first to the Indian Broadcasting Company and then to the Government of 
India, and also the adjoining vacant piece of land measuring 6633-71 square 
yards (Plot B), over a large portion of which the lessees had an option to 
extend the lease. 


The lands were situated at Worl in the city of Bombay. On Plot A the 
lessees erected a broadcasting station, a garage, and outhouses together with 
a compound wall. The lands were situate at a distance of 310 feet from the 
Worli Road, which ran from:north to south and was a hundred feet wide. A 
sixty feet road ran roughly from west to east. Towards the west it joined 
the Worli Road. Towards the east it led to the Globe Mill passage. The 
sixty feet road was metalled and asphalted and became a public highway. 
De Lisle Road was three furlongs away from the lands under acquisition. 
There was a forty feet road running north to south on which plot A abutted. 
Plot A was on a level with plot B. The whole property under acquisition had a 
depth of 450 feet from the sixty feet road. It was a corner plot. The land was 
level. It was bounded on one side by a sixty-feet road, and on the other by a 
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forty-feet road. The two roads met opposite the land under acquisition. The 
locality further to the east of the land was mostly industrial as there were 
a number of cotton mills in it. There were also some shops and residences 
for poor and middle class people on the sixty feet road. The chawls erected 
by the Bombay Development Department for the use of poor employees were 
not very far from the land. 
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K. T. Divecha, the engineer of the claimants, submitted two valuation re- Sre. & MFG. 


ports, one dated September 27, 1938, and the other dated November 17, 1938. 
The claim put in was at the rate of Rs. 20 per square yard plus the statutory 
increase of fifteen per cent. under s. 23(2) of the Land Acquisition Act. 

Before the Land Acquisition Officer ten transactions of dealing in lands 
in the vicinity were cited, but stress was laid only on three of them, viz. 
Nos. 5, 6 and 10. In the High Court also, the three instances were relied on. 

Instance No. 5 was grant of land by perpetual lease, on January 11, 1938, 
measuring 8000 square yards to one Haridas Muniar at a premium of 
Rs. 5-10-3 per square yard. The land was situated at a distance of one and 
a half furlong to the north of the lands under acquisition and abutted on 
the same forty feet road. The marginal open space was twenty feet all round, 
and the built up area was not to exceed forty per cent. of the total area. It 
was utilised for putting up a factory and residence consisting of ground floor 
and three upper floors, and outhouses to be ground floor only. 

Instance No. 6 was a grant of lands measuring 10000 square yards on 
March 24, 1938, on a lease for 999 years by the Bombay Municipality to 
the Glaxo factory at the rate of Rs. 14 per square yard, and the premium 
value deducted therefrom worked out at Rs. 13 per square yard. The mar- 
ginal open space was twenty feet all round. It was used for building factory, 


Co., LTD 


offices, laboratory and residence, ground floor and two upper floors, outhouses 


having a ground floor only. Fifteen months free building period was allowed. 
It was a corner plot open on three sides and situated to the west of the lands 
under acquisition. It abutted on the hundred feet Worli Road to the west, 
sixty feet road on the south and forty feet road on the east. The land sloped 
towards the forty feet road, the difference in level being eight feet in a length 
-of three hundred feet. 


Instance No. 10 was in respect of lands measuring 11674 square yards leased 
in perpetuity on December 12, 1938, for a dyeing, bleaching and printing 
factory, at a premium of Rs. 6-1-6 per square yard subject to a payment of 
nominal annual rent at Re. 1. The marginal open space was twenty feet 
all round. The user was factory, workshops, offices and trade purposes and 
also for dyeing, bleaching and printing factory and residence of persons 
connected with the factory, having ground-floor and one upper floor. The 
outhouses to be ground-floor only. The plot was situated to the north of the 
lands under acquisition and co-terminous thereto. It was also a corner plot 
abutting on forty feet road towards the north and west. 


The land under acquisition was divided by the Land Acquisition Officer 
into two plots, A and B. As regards plot A, the officer awarded compensation 
at the rate of Rs. 10 per square yard, and Rs. 6-8-0 a square yard in respect 
of plot B. He also awarded Rs. 1,950 on account of severance and injurious 
affection. © The Municipality of Bombay, who succeeded the Bombay Im- 
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provement Trust, was awarded Rs. 100 as the value of the restrictive coven- 
ants in the conveyances to the claimants. 

At the instance of the claimants, the Land Acquisition Officer referred the 
case to the High Court under s. 18 of the Land Acquisition Act. 

The reference was heard by B. J. Wadia J., who delivered the following 
judgment on March 14, 1941. 


B. J. Wapia J. [After stating facts the judgment proceeded.] The first 
question is, what is the fair amount of compensation which the claimants 
are entitled to? The burden of proof is ordinarily on the claimants to show 
that the award is inadequate and should not be accepted. It is provided by 
s. 23 of the Land Acquisition Act that in determining the amount of com- 
pensation to be awarded for land acquired under the Act the Court shall 
take into consideration the market value of the land at the date of publi- 
cation of the notification, and also inter alia the damage, if any, Sustained 
by the person interested by reason of severing such land from his other land, 
and the damage, if any, sustained by him by reason of the acquisition in- 
juriously affecting his other property, moveable or immoveable, in any other 
manner. Section 24 of the Act lays down the matters which the Court shall 
not take into consideration in determining the amount of compensation. 

The market value of the land under acquisition has to be determined as 
at the date of publication of the notification, namely, January 15, 1938. The 
term “market value” has not been defined in the Act, but it is generally 
understood to be the price which an owner of land, willing and not obliged 
to sell, may reasonably expect to obtain from a willing purchaser, with whom 
he was bargaining for the sale of the land? It has been held that all interests 
in the land are to be valued as combining to sell it, as if the property was an 
unencumbered freehold. In Collector of Belgaum v. Bhimrao, Jenkins C. J. 
laid down that for purposes of ascertaining the market value or the land 
under s. 23 of the Act (p. 659) :— 


“the Court must proceed upon the assumption that it is the particular piece of 
land in question that has to be valued including all interests in it.” 


Following this decision Batchelor J. in Bombay Improvement Trust V. 
Jalbhoy? observed as follows (p. 496) :— 


“For, though the market value of the land has to be ascertained on the assump- 
tion that all separate interests combine, that, I think, only means that the sepa- 
rate interests are taken to combine so ag to give a complete title to the assumed 
purchaser and the acquiring body, not so as to impress upon the land a character 
which it did not bear or to give to it a value which it never had in the market ; 
for it is still the ‘market value of the land’ which has to be’ determined ; and by 
that is meant, I think, the price which would be obtainable in the market for that 
concrete parcel of land with its particular advantages and its particular drawbacks, 
both advantages and drawbacks being estimated rather with reference to commer- 
cial value than with reference to any abstract legal rights.” 


In order to determine the market value various factors have to be taken into 
consideration, amongst others, the size and shape of the land, the locality and 
its situation, the tenure of the property, the user, its potential value, that 


1 (1908) 10 Bom. L. R. 657. 2 (1909) I. L. R. 33 Bom. 483, 
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is, its value for future purposes, and the rise or depression in the value of 
land in the locality and even in its near vicinity. The Court also considers 
the evidence of what are-called “ Instances”, that is to say, evidence of the 
prices at which lands in the locality or vicinity have been sold and purchased 
and let about the time of the notification after making all due allowances for 
situation, and deducing from such sales and leases the price which the land 
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hard and fast rules laid down for determining the price, and in Secretary of 
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State for Foreign Affairs v. Charleswarth, Pilling & Co" their Lordships of , y Wada J. 


the Privy Council observed as follows (p. 139) :— 


“Tt is quite true that in all valuations, judicial or other, there must be room 
for inferences and inclinations of opinion which, being more or less conjectural, are 
difficult to reduce to exact reasoning or to explain to others.” 


An exaet mathematical valuation of the land under acquisition is practically 
not possible, and the Court could on all the evidence laid before it arrive 
only at the approximate market value. It is pertinent in this connection to 
state, as the Appeal Court observed in Frenchman v. Assistant Collector, 
Haveli, that (p. 785) :— 

“ After all the Government have very wide powers under the Land Acquisition Act 
to deprive a man of his property, and it is only fair that he should be recouped on 
a liberal scale; any endeavours to unduly depreciate the value of properties that 
have to be acquired in order that Government may acquire as cheaply as possible, 


should be condemned equally with the exaggerated valuations put forward by claim- 
ants,” 


In considering the fair market value of the land under acquisition the Court 
had the assistance of an expert witness on either side. Mr. Divecha was exa- 
mined on behalf of the claimants, and Mr. N. D. Kanga, also an architectural 
engineer, was examined on behalf of Government. Before they were examined 
the Court at the request of counsel for the parties saw the site of the lands 
under acquisition and some neighbouring plots which have been mentioned 
in the evidence in the presence of the respective counsel and the two architects 
and engineers. Of the two experts Mr. Kanga no doubt has a wider and 
longer experience in valuing properties in Bombay. The evidence of expert 
witnesses is generally of assistance to the Court, but it has also its limitations, 
I think it is well known that in all these cases of valuation too much is often 
claimed and too little is offered as between the opposing parties. As the 
Privy Council pointed out in the same case which I have referred to before 
(p. 139) “every expert witness has his own set of conjectures of more or 
less weight according to his experience and personal sagacity with the result 
that the enquiry abounds with uncertainty and gives more than ordinary room 
for guess work.” 

Further, the expert witness sometimes begins with a predetermined conclu- 
sion, and tries to adjust his figures, his answers and his conjectures to that 
conclusion. It is to my mind reversing the ordinary logical process of reason- 
ing to let the conclusion justify the premises rather than let the premises 
justify the conclusion. This characteristic was more noticeable in the evidence 


1 (1901) L. R. 28 I. A. 121, , 2 (1922) 24 Bom, L. R. 782. 
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O.C.j. of Mr. Kanga than that of Mr. Divecha. With regard to several of Mr. 
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Kanga’s statements it appeared to me that he was giving his answers with 
a mind predetermined one way only. Some of his explanations were un- 
convincing, and some of his answers amounted merely to an ipse dixit. 
According: to him the valuation of the Land Acquisition Officer was not only 


CEN Ope fair but generous, though he did not entirely agree with all the statements 
Spc. & MrG. in the award. Mr. Divecha’s valuation was not quite free from exaggera- 
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tions in some places either, but he gave on the whole clearer and more satis- 
factory answers, and his evidence also on the whole contained more opinion 
and less argument. 


Both the experts chiefly relied on the evidence of Instances. These In- 
stances are shown on the plan exhibit L in brown or in yellow colour. Neither 
side, however, has relied on all of them. Mr. Divecha relied on: Instance 
No. 6 which has been often referred to in the evidence as the Glaxo plot or 
the Glaxo land, having been let for building the Glaxo Factory, and also on 
instance No. 5. Both of these are coloured brown on the plan exhibit L. 
Mr. Kanga relied not only on Instances No. 6 and No, 5, but also on Instance 
No. 10 which has been marked yellow on the plan. AN these three plots 
like almost all the land in this locality are leasehold, and belong to the 
Bombay Municipality. The locality to the further east of the land under 
acquisition is an industrial locality. The locality itself in which the land 
under acquisition and the other plots are situate has undergone considerable 
development since about 1936. The value of lands on the Worli Sea Face, 
that is, to the west of the Worli Road, has also gone up since about 1936. 
It was in the year 1930 that the Municipality decided to reserve a part of 
the area of this locality, namely, to the north of the sixty feet road, for factory 
purposes, but the market remained dull till about 1936, as there was no de- 
mand for land for purposes of putting up factories. The land under acquisition 
was not meant for industrial purposes, whereas the Glaxo plot was so reserved. 
The Glaxo Factory in Instance No. 6, the Dyeing and Bleaching Factory in 
Instance No, 10, and a Cycle Factory to the north of Instance No. 10, have 
all been constructed within the last three years, after the date of the notifica- 
tion. A large building opposite the Cycle Factory is also under construction 
which according to Mr. Divecha will most probably be a factory also. Land 
in the neighbourhood of factories generally tends to become more valuable, 
because it creates a demand for residences for the workmen of the factories 
and for shops, and the people employed in factories in this particular locality 
are more likely to go to the shops on the sixty feet road than to any shops 
on the Worli Road. The potentiality of the Worli Road for shops and resi- 
dential purposes is, according to Mr. Kanga, also a remote possibility. There 
are, however, many shops not far from the land under acquisition as shown 
in the plan exhibit Q. Those are mostly shops for the millhands working in 
the mills, and with the exception of two or three shops the rest were in exis- 
tence at the date of the notification. The locality bids fair to develop into 
an industrial area within a few years. 


It is not always possible to obtain Instances precisely parallel in all their 
circumstances to the particular land acquired. There would be differences, 
small or great, under varying conditions, and what precise allowance should 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 65 


be made for such differences is again not a matter which could be reduced to O.C. J. 
any hard and fast rule. At the same time it is necessary that the Instances 1941 
produced must relate to lands which on the whole have nearly the same ro, 
conditions or quality and situation as the land acquired, and of these, In- a i 
stance No, 6 is of greater importance than the others. The plot in Instance ý. 
No. 6 has an area of 10,000 square yards. It was agreed to be let out to CENTURY 
Messrs. H. J. Foster & Co. on March 24, 1938, that is, within two monthsSpc. & MFG. 
from the date of the notification, for a 999 years’ building lease on a ground Co., LTD. 
tent calculated at six per cent. on the value of the land which was Rs. 14 B.J. Wadi 7. 
per square yard, the premium value thus working out to a little over Rs. 13-2-0 
per square yard. It is a corner plot with three frontages, one of three hundred 
‘and eighty feet on the Worli Road, another of two hundred and eighty feet 
on the sixty feet road, and a third of two hundred and fifty feet on the forty 
feet road. It has a very sharp slope from the Worli Road side at the back 
down to the forty feet road, that is from west to east. The difference in 
level between the western boundary and the eastern boundary is about eight 
feet in a length of about three hundred feet. There is very little, in fact - 
hardly any appreciable, slope from north to south. According to Mr. Divecha 
this plot of land was hollow in the middle. He first saw the plot sometime 
about the middle of 1938, when a part had been dug up, and he saw it later 
on during the acquisition proceedings at the request of the Land, Acquisition 
Officer. The measurements were taken under his supervision by his then 
assistant, Mr. Kantilal Master, an engineer. According to Mr. Divecha 
the hollow was practically over the whole plot. The area where the founda- 
tions were dug up appeared to him like a hollow, and so did the area which 
had not been dug up. There was no hollow in the plot along the sixty feet 
Toad to a depth of about five to ten feet, nor any hollow to the same depth 
along the Worli Road and the forty feet road. He said that it was hollow ; 
right up to the northern boundary, and the hollow extended for twenty feet 
beyond that boundary into the adjacent plot. Rain water, however, would 
not collect in the hollow, according to him, as it would be drained away in 
the north easterly direction. He admitted that the Municipality usually made 
the surface of a plot smooth before letting it, but why it was not done in 
this case he could not explain. He could only surmise that this might have 
been by mutual agreement. His assistant’ Mr. Master took measurements 
on October 11, 1938, as his field book shows. He plotted the sections as shown 
in the plan exhibit N. 1, but as building operations were in progress 
he could not see the level, and although he could not say by looking at the 
land at the time he took the measurements that there was a hollow, the 
sections show a hollow, so that the land would require filling in to make it 
uniformly level. On the other hand, Mr. Kanga could find no hollow in any 
part of that land by merely looking at exhibit N 1, assuming that the levels 
were correct. He said that the land only sloped from west to east. Accord- 
ing to him there was not a single space where any filling was required. He 
never had, however, any occasion to see the land except after the factory 
building had been put upon it. The building occupies a small portion of 
the plot, not even a third, and is more on the southern side of it than towards 
the north. According to Mr. Divecha it would require a filling in of about 
R. 9. . 
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two feet on an average to make the whole area level. It would, also accord- 
ing to him, require additional cost to build on a land sloping from west ‘to: 
east with a difference between the two levels of about eight feet. The differ- 
ence in the levels would, according to him, affect the value of the land. The 
building has been constructed with a uniform plinth that is four feet below 
the level of the Worli Road and four feet above the level of the forty feet 
road, and therefore the cost would be higher. As the plinth on the Worl 
Road side is below the level of the Worli Road, the drainage work on the 
land would also be more costly. He estimates the value of filling in and 
construction including the drainage at about Rs. 2 per square yard. He fur- 
ther stated that as the plinth level was four feet below the level of the Worlt 
Road, the land and the building on it would be damp during the monsoon. 
That was, however, denied by Mr. Kanga. Mr. Kanga admitted that there 
was a steep slope from the Worli Road to the plinth level, and that a level 
surface four feet below one road and four feet above another would have to be 
filled in and to be rammed and consolidated. He denied that it would cost 


=` more to build on a sloping than on a level plot, and he also denied the exis- 


tence of any surface water drain on the plot. The extra filling in under the 
building on the forty feet road side would not have been necessary if the plot 
was level, but the cost of such extra filling according to him would be very 
little. He made no measurements to support his answer, as he said that such 
extra cost would be insignificant. It is true that the claimants have not called 
the contractors, Messrs. Motichand & Co., who worked in connection with the 
building of the Glaxo Factory, to prove the nature of the land, but I am satis- 
fied on the evidence of Mr. Divecha as an eye witness that there was a kind 
of hollow in the land, and I agree with him that it required filling in, and 
that the cost of construction on a sloping plot would be guer than what it 
would be if the plot was level. 

Mr. Divecha further stated that the value of the Glaxo land subject to the 
same covenants as are mentioned in conveyances A and B from the Improve- 
ment Trust to the claimants which include the land under acquisition would 
be about Rs. 3-8-0 per square yard more than the premium value of Rs. 13-2-0: 
per square yard. It would therefore be necessary at this stage to examine 
the nature of the covenants contained in those conveyances and to compare 
them with the covenants in respect of the Glaxo plot. Under the conveyance 
of J uly 22, 1924, (exhibit A), the claimants covenanted to use the property 
for residential purposes, offices and such class of shops only as were not 
prohibited by the Board of Trustees of the Improvement Trust, and not to 
erect or permit to be erected on the property or any part thereof buildings 
or structures of more than a groundfloor and three upper storeys. The claim- 
ants also agreed to keep certain marginal open spaces around the property of 
not more than ten or fifteen feet in width as provided in the conveyance. No 
building or structure was to be erected except in conformity with the plans 
previously submitted to and approved of .by the Board, and in the event of 
any default in observing the covenants the Board were to be entitled to enter 
upon the premises and to see that the covenants and stipulations were per- 
formed and the breach made good at the expense of the claimants. Under 
the conveyance of January 10, 1928, (exhibit B), the claimants covenanted to 
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use the property for shops, chawls, offices, residences, godowns, and a Wire- 
less Broadcasting Station, and not to erect or permit to be erected upon it 
any buildings or structures exceeding a ground and three upper floors in 
height. They, however, agreed to keep certain marginal open spaces of ten 
or fifteen feet in width as provided in the conveyance and not to erect build- 
ings or structures except in accordance with the lay-out of the land previously 
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approved of by the Board, such buildings or structures to be in strict accord- Sre. & MFG 


ance with plans previously submitted to and approved of by the Board. It 
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was stated by Mr. Divecha that the marginal spaces for the land under acqui- p J. Wadi a 


sition would under both the conveyances be about ten per cent. of the whole 
land acquired. There is nothing to show in the absence of any stipulation 
in the conveyances that the building area would be restricted to forty per cent. 
of the total area, nor that the Municipality would enforce the forty per cent. 
rule in this case, nor that such restriction was invariably and uniformly follow- 
ed in all cases. 

In the case of Instance No. 6 the user of the plot was restricted to the 
erection of a building for a Glaxo factory, offices, laboratories and residential 
purposes only, and no building was to exceed a ground and two upper floors 
in height and the outhouses were to be of a ground-floor only. The lessees 
were also to apply for the necessary municipal license for the factory. The 
lay-out proposed as shown in the plan part of exhibit O provided a twenty 
feet open space on all sides which admittedly occupied from about twenty- 
three to twenty-five per cent. of the whole area of the plot. Under the pro- 
posed agreement for a lease between the parties, the lessees, H. J. Foster & 
Co., Limited, were to erect buildings to be used for a factory, offices, labora- 
tories and residences within eighteen months from the date of possession at 
the cost of Rs. 1,50,000 at the least. They were to agree not to assign or 
transfer the premises demised or any part thereof for the whole of the term 
thereby granted without the previous consent in writing of the Municipal 
Commissioner. They were to pay to the corporation the share of cost 
of erecting party walls, and to indemnify the corporation against claims against 
the corporation for interference by their buildings with the easements or ame- 
nities of neighbouring properties. There was also the power to re-enter and 
take possession of the plot for breach of any of the covenants to be performed 
by the lessees. The lease was to be in the form as provided in the agreement, 
and the lessees were to covenant not to use the open spaces for any purpose 
whatsoever other than as a garden or open space without the previous consent 
in writing of the Commissioner, also to keep the open spaces paved with stone 
and maintained as a garden, not to use the property or permit the same 
to be used for any business, trade, occupation, or purpose whatsoever other- 
wise than as agreed without the previous consent in writing of the Com- 
missioner, and not to make any excavation upon any part of the land nor 
to remove any sand, stone or gravel from the land. The lessees were also 
not to keep any advertisements or advertisement board or sign on any part 
of the demised premises or of the buildings to be erected upon them. The 
lessees were further to agree to get the property insured, and in the event 
of the property or any part thereof being destroyed or damaged, to rebuild, 
reinstate and repair the same in accordance with the plans and specifications 
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approved of by the Commissioner, and to continue to pay the stipulated rent 
as if no such destruction or damage had happened. The lessees were to arrange 
for the drainage as directed by the City Engineer, if the drainage arrange- 
ments were not completed by the time the building was ready for occupation. 
The attention of Mr. Kanga was drawn in cross-examination to these re- 
strictive covenants in respect of the Glaxo land, and he admitted that they 
were onerous. He said that it was a disadvantage if a lessee was bound 
to maintain a garden on the open spaces in the plot all the year round. 
He said that it was not a disadvantage if a lessee had to spend a lakh and 
fifty thousand rupees in eighteen months if it was a long lease, the reason 
alleged being that no one would take land on a long lease unless he had 
made provision for the outlay beforehand. He could not, - however, say 
whether it was an. advantage or a disadvantage if a lessee could spend what 


and when he liked irrespective of the term of the lease. It was also, according 


to him, a disadvantage not to exhibit advertisements or not to be able to 
let or underlet without the consent of the landlord or to have a covenant for 
re-entry. But curiously enough he thought that a difference of four to six 
annas per square yard between the land under acquisition and the Glaxo 
land would cover all the disadvantages referred to. 

According to Mr. Kanga, there is no appreciable difference between a 
restricted freehold and a leasehold with. onerous covenants. The difference 
between freeholds and leaseholds for plots of about 10,000 square yards would 
be four to six annas per square yard, though he admitted that he could give 
no concrete instance nor authority to support that statement. Even as an 
unrestricted freehold the Glaxo plot, he said, would be worth four to six 
annas more per square yard. Not only was there no appreciable difference 
according to him! between a restricted freehold and a leasehold, but in fact 
large leasehold plots had certain advantages over freeholds, and he gave 
reasons which were more in the nature of arguments than reasons and not 
always clear and intelligible. According to Mr. Divecha, on the other hand, 
freehold land generally realised twenty-five to thirty-three and one-third per 
cent. more per square yard than leaseholds with the usual Municipal res- 
trictions. The difference, however, could not always be uniform. There 
are freeholds with or without building restrictions, and the price of land 
would be twenty-five per cent. higher in respect of properties having a free- 
hold tenure but subject to building restrictions and thirty per cent, higher 
in respect of unrestricted freeholds. The difference in value between restrict- 
ed freeholds with normal restrictions and an unrestricted freehold would 
be about five per cent. He cited instances of sales of freehold land and 
leases of leasehold land in the Shivaji Park Estate between Dadar and 
Matunga, as that was the only Municipal estate in the north of Bombay 
where such instances could be found. He said that such instances were not 
obtainable in the Worli locality. The Advocate General objected to instances 
from the Shivaji Park Estate as being irrelevant, but I allowed the evid- 
ence as it was contended that it would show generally the relative differ- 
ence between the value of freeholds and leaseholds in the same locality. 
A plan of the Shivaji Park Estate on which freeholds were marked in 
red and leaseholds in blue pencil has been put in as exhibit S. The in- 
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stances from the Shivaji Park Estate are no doubt of small plots of about 
500 to 600-square yards each, except in one case where one man took three 
contiguous plots admeasuring in the aggregate 1427 square yards. But Mr. 
Divecha stated, though Mr. Kanga disagreed with him, that the difference 
of twenty-five to thirty-three and one-third per cent. between freeholds and 
leaseholds applied equally to large as well as small plots. Plot No. 220 
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on the plan exhibit S which was freehold fetched Rs. 20 per square yard, Sre. & Mre. 


whereas the plot immediately opposite to it, No. 161, was leasehold, and 
fetched Rs. 16 per square yard. Plots Nos. 217, 218 and 219 which are 
freehold fetched Rs. 16 per square yard, whereas the opposite plots Nos. 163 
and 165 which are leasehold fetched Rs. 12 per square yard. The Shivaji 
Park Estate is no doubt far distant from the locality of the land under acqui- 
sition, but it is well-known that freehold land is a trustee investment, and that 
the investing public in Bombay would ordinarily pay a higher price for land 
of freehold tenure, even though it was burdened with such building restric- 
tions as are mentioned in the conveyances A and B, than they would for 
leaseholds. I do not think it is correct to say that the lands under acquisi- 
tion held on freehold tenure but subject to building restrictions are not better 
or will not command a higher value than leaseholds of which the period 
is perpetual or for 999 years subject to such restrictive covenants as were 
proposed to be imposed upon the lessees of the Glaxo plot. 

Mr. Divecha values the Glaxo land, considering it as freehold, at Rs. 23-6-0 
per square yard less a rupee per square yard which he said he would allow 
on account of the superior situation of that plot. This to my mind is an 
over-valuation. Mr. Kanga, on the other hand, attempts a valuation which 
is based, firstly, on a dissection of the lands under acquisition into two differ- 
ent areas which have been marked by him in ink on exhibit L and form the 
plots STQR and PQTU. This he says he has done for the sake of compari- 
son with Glaxo plot in Instance No. 6. The plot STQR would have a front- 
age of two-hundred and fifty feet on the forty feet road, and the Glaxo plot 
has a similar frontage on the same road. The area of STQR would be about 
10,600) square yards, and Mr. Kanga says that its value would be thirty-five 
per cert. less than the Glaxo plot. Mr. Divecha does not agree with him. 
At that rate Mr. Kanga works out the value at about Rs. 8-8-0 or at mast 
Rs. 9 per square yard. The area of plot PQTU would be about 6000 square 
yards. It would have only one frontage on the forty feet road, and he values 
PQTU at Rs. 5 per square yard, that is, less than the value per square yard 
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of the land in the adjacent plot in Instance No. 10, which I shall refer to — 


later. Mr. Divecha values the larger plot STQR as two and a half times more 
valuable than the smaller plot PQTU, because the bigger plot would have a 
very large frontage compared to a smaller depth, and frontage is valuable in 
proportion to depth. The two plots together make up 16,600 square yards 
which gives, according to Mr. Kanga, a total price of Rs. 1,25,400, or an 
all over rate of Rs. 7-8-0 per square yard, which is less than the all over 
rate of Rs. 8-8-0 allowed by the Land Acquisition Officer. Evidently 
Mr. Kanga puts the price of the plot STQR at thirty-five per cent. less than 
the Glaxo land, because the Glaxo land has an additional frontage on the 


Worli Road. Its proximity to the Worli Road is no doubt an advantage. 
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Frontage land, or land in immediate contiguity to a highway, is of greater 
importance than the land behind. At the same time it may: be mentioned 
that according to Mr. Kanga the potentiality of the Worli Road for shops 
and for residential purposes is remote, for it is a through main artery from 
north to south and vice versa for fast moving traffic, and is not good for 
shops. The Glaxo land, however, is a compact plot, and has the additional 
proximity to the sixty feet} road which is a thoroughfare leading up to the 
De Lisle Road. That road has a number of shops and the number is likely to 
increase in the near future. The Glaxo plot nevertheless is a leasehold with 
many onerous covenants. 

Mr. Kanga’s valuation is, secondly, based on another dissection also, but 
this time it is a dissection of the Glaxo plot itself, also for the sake of compa- 
rison. He would dissect it into a plot of frontage land one hundred and 
twenty feet deep admeasuring about 4000 square yards, or as he said later 
on, one hundred feet deep admeasuring about 4200 square yards. He puts 
down the value of that frontage land at Rs. 20 per square yard. The remain- 
ing portion of the land would be about 6000 square yards which he values at 
a little over Rs. 8 a square yard. A front plot with a one hundred feet 
depth, however, would be useless for factory purposes, and as shops and 
residences are a remote possibility, it would be useless for all practical pur- 
poses. I do not see how this arbitrary division even for the sake of compa- 
rison can assist the Court in arriving at a correct valuation of the land 


` under acquisition. Mr. Kanga admitted that the division of the land under 


acquisition into plots A and B made by the Land Acquisition Officer was 
not correct. The figures of Rs. 9 per square yard and Rs. 5 per square yard 
according to his first dissection of the land under acquisition, and the value 
of Rs. 20 per square yard and Rs. 8 per square yard according to his second 
dissection of the Glaxo land, are arbitrarily given, to fit in with a particular 
conclusion, and I am unable to agree with the same. 

In mty opinion the land under acquisition should be valued as a whole. It 
should be valued, as Garth C. J. pointed out in In the matter of the Land 
Acquisition Act : Premchand Burral v. The Collector of Calcutta, at p. 108, 
as “laid out in the most lucrative and advantageous way in which the owners 
could dispose of it”, or as Batchelor J. pointed out in Bombay Improvement 
Trust v. Jalbhoy? at p. 496, by considering it with all its advantages and 
drawbacks from a.commercial point of view. Comparing the lands under 
acquisition with the Glaxo plot, admittedly the situation of the Glaxo plot 
is superior, but the land was a sloping land with a hollow in the middle 
and therefore difficult of construction and more costly too. The covenants 
in the lease agreed to for the Glaxo plot were admittedly more onerous, and 
the stricter and more onerous the covenants, the more depreciated is the 
value of the land. To mention only a few of them, the marginal spaces in 
the lease of the Glaxo plot were to be twenty feet in width to be left along 
the roads, whereas in the case of the lands under acquisition it is only fifteen 
feet at the most on the side of the road. The buildings in the Glaxo plot 
are restricted to a height of a ground-floor and two upper floors and the 


1 (1876) I. L. R. 2 Cal. 103. 2 (1909) I. L. R. 33 Bom. 483, 
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outhouses to a height of a ground-floor only, whereas in the case of the lands 
. under acquisition buildings including outhouses could be constructed to a 
height of a ground-floor and three upper floors. Moreover, the Glaxo plot 
was leasehold as compared to the freehold tenure of the lands under acqui- 
sition. It is by a comparison of advantages and drawbacks that a valuation 
approximating to a fair market value of the land under acquisition could 
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be arrived at. There are also other factors to be taken into consideration, SPG- & Mrc. 


which J will consider later after I have dealt with Instances No. 5 and 
No. 10. 

Instance No. 5 is the plot marked No. 216 on the plan exhibit L. It is a 
vacant plot of land admeasuring about 8000 square yards and is situate to 
the north of the land under acquisition, about 1200 feet away on the forty 
feet road. Its one frontage is on a sharp awkward curve of forty feet road, 
and that is a small frontage of one hundred and eighty feet for an area of 
8000 square yards. On the rear boundary of the plot there is an open drain- 
age channel, and the frontage on the side of the channel is two hundred and 
sixty feet, that is, about eighty feet more than the frontage on the forty feet 
toad. It was agreed to lease the plot in perpetuity on January 11, 1938, at 
a nominal rent of Re. 1 per year and on payment of the premium rate of 
Rs. 6 per square yard which on a six per cent. basis works out at Rs. 5-10-3 
per square yard. The situation is admittedly inferior to that of the land under 
acquisition. The plot slopes to the storm water channel on the rear. That 
channel does not appear to be desirable for the user of the land ; and in any 
event, I think it is too much to say, as Mr. Kanga stated, that it is an amenity 
‘because it leaves so much open space. The user of the land is restricted to a 
‘building to be used for a factory such as textile, dyeing, bleaching, etc., and for 
residential purposes only. The lay-out proposed provided a twenty feet open 
‘space on all sides, and the offer of the lessee was further subject to the condi- 
‘tion that the actual building area was not to exceed forty per cent. of the area 
of the whole-plot. The building was not to exceed a ground and three upper 
‘floors in height, and the outhouses were to be-of a ground-floor only. The 
‘lessee was to agree not to excavate upon the land, nor to pull down or alter 
‘buildings on the land without the previous consent in writing of the Com- 
missioner. He was to pay a share in respect of the cost of party walls, and 
‘to indemnify the Corporation against claims in respect of interference with 
the neighbouring properties. The term in the agreement as to drainage was 
the same as in the case of the agreement in respect of the Glaxo land. The 
agreement also contained the power of re-entry. Valuing the land as an 
‘unrestricted, freehold Mr. Divecha was of opinion that the value of the land 
under acquisition would be higher by Rs. 13 per square yard. ‘This, I think, 
ïs another over-valuation. Mr. Kanga valued the land at Rs. 6 per square 
yard as an unrestricted freehold. In my opinion it is not correct to say that 
the plot is inferior only in situation to the land under acquisition. It is 
inferior also in several other respects besides the situation. The forty feet 
road is not a thoroughfare. It is merely a road built for the accommodation 
of the holders of the plots abutting on it in order to give access to the plots. 
On the other hand the sixty feet road is a thoroughfare, and proximity to it 
is a distinct advantage. 
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Instance No. 10 was not referred to by the parties in the land acquisition. 
proceedings. Evidently it was taken up by the Land Acquisition Officer 
himself after the proceedings had been closed, as it 1s referred to in the award.. 
The plot consists of an area of 11,674 square yards and was agreed to be 
let in perpetuity some time in December, 1938. Generally speaking, sales and 
leases long after the date of the notification are to be discarded, if it is proved 
that the values have been affected one way or the other by circumstances which 
have arisen after that date. But the Court’s attention has not been drawn to. 
any particular change of circumstances so as to discard this Instance al- 
together. The plot is a compact plot with a frontage of 320 feet on the forty 
feet road and a return frontage of about 270 feet on another forty feet road 
which is a cul-de-sac. The plot is contiguous to the land under acquisition 
and also to a large portion of the claimants’ other land. The lessee was to 
construct a building to be used for factories, workshops and offices and trade 
purposes as also for a dyeing, bleaching and printing factory and a portion 
for the residence of the persons connected with the factory. The lessee was to- 
be allowed to erect buildings of a ground and one upper floor only, though he 
has actually put up a building with two upper floors, which may have been 
by agreement. A compulsory open space of twenty feet all round the building: 
had to be left, and certain other conditions were agreed to by the lessee, one of 
them being that the plot should be enclosed by a brick or stone wall not. 
exceeding nine feet in height all along the boundary line of the plot. The 
open spaces were not to be built upon for any purpose whatsoever other than 
as a garden or open space without the previous consent in writing of the 
Commissioner, but there was no covenant with regard to the maintenance of 
the garden. The lessee was not to excavate upon the land, nor to have 
advertisements put up,’ and was to pay the share of cost of erecting party 
walls and to indemnify the Corporation as in the other leases. There was also- 
the clause for re-entry. The rate per square yard on a six per cent. basis 
works out to Rs. 6-1-6 per square yard. The lessee of the plot in Instance 
No. 5 could construct a building of three upper floors, whereas the lessee of 
the plot in Instance No. 10 was restricted to one upper floor. I do not agree 
with Mr. Kanga that that would make no difference, nor do I agree with him 
when he values the land in Instance No. 5 at Rs. 6 per square yard, and the 
land in Instance No. 10 at Rs. 6-6-0 per square yard, as unrestricted. free- 
hold. The land in Instance No. 10 is much inferior to the land under 
acquisition by reason of its situation, its distance from the sixty feet road, 
and by reason of the fact that no shops, godowns or residences could be 
erected upon it, and also because the height of the building was restricted to 
a ground floor and one upper floor and outhouses to a groundfloor. A. 
comparative table of the covenants contained in the conveyances exhibits A 
and B, and in the agreements for lease in respect of Instances Nos. 6, 5 and 
10, was handed in to the Court for reference by the parties together. I have 
already; referred to the important covenants and compared them. 

There are other Instances which have also been marked on the plan 
exhibit L, but I have dealt only with Instances No. 6 and me: 5 and No. 10 
as neither party has relied on any other. 

One other factor in determining the market value of the land under acquisi- 
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tion according to Mr. Divecha is the rise in the market value of the land in 
the locality, and by the locality he referred not only to land in the immediate 
vicinity of the land under acquisition but also to the land on the Worli Sea 
Face to the west of the hill lying between the Sea Face and the locality of the 
land in reference. The locality of the land in reference is on the verge of 
an industrial area, and is capable of improvement and development as an 
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industrial area itself. Apart from the cotton mills to the east of the Globe SPG- & MFG. 


Mill passage there are the factories and the shops which have also been 
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mentioned before ; and the sixty feet road which joins Worli Road with De B,J., Wadia]. 


Lisle Road and is ta be widened in the future to eighty feet is already a busy 
thoroughfare. It is true that the land on the Worli Sea Face consists of resi- 
dential plots for a richer class of people. A plan of those plots has been put 
in as exhibit R on which the various plots have been marked, and ten of 
these plots have been referred to in the evidence. The:letters from the 
Municipal Commissioner and the resolutions sanctioning the leases have been 
put in as exhibits R 1 to R 10. These are all leasehold plots for 999 years, 
and their area is mostly from 2000 to 3000 square yards each. Mr. Divecha 
stated on an examination of the prices of those plots that there has been a 
rise of nearly hundred per cent. in the value of the land on the Worli Sea 
Face between 1933 and about January, 1938. Thereafter till about Septem- 
ber, 1939, the rise according to him was about five per cent. only. The Land 
Acquisition Officer seems to be.of opinion that the values showed a rise of 
fifty per cent. during the couple of years preceding the date of his award. I 
do not think it can be doubted that there was a distinct rise in the value of 
the land on the Sea Face, but though the distance from the land in reference 
is not very great, the character of the Worli Sea Face is different and the 
leases of those plots cannot therefore be of very great assistance for the pur- 
poses of valuation. I do not, however, agree with Mr. Kanga that the rise 
in the value of land on the Worli Sea Face has not the slightest bearing on 
the value of land in the locality in question. In my opinion the rise in the 
value of land on the Worli Sea Face would have some reflex influence on 
prices of land in the locality in question, as the latter is a kind of subordinate 
neighbourhood. There will be more shops in the locality with shopping faci- 
lities and also more residential quarters for men serving the owners of the 
Worli Sea Face plots. 

It has also been established by numerous authorities, the latest of which 
is Vyricherla Narayana Gajapatiraju v. The Revenue Divisional Officer, 
Vizagapatam, that the market value of land is not to be ascertained merely 
by reference to the use to which it is being put at the time at which it has to 
be determined, namely, the date of the notification, but also by reference to 
its potentialities, that is, by reference to tha uses to which it is reasonably 
capable of being put in the future. The owner of the land is entitled to have 
the value of such potentialities ascertained even when the only possible pur- 
chaser of the potentialities is the authority purchasing under powers enabling 
compulsory acquisition. The land under acquisition was not at the date of 
the notification a vacant plot or agricultural or waste land. On that part of 


1 (1939) L. R. 661, A. 104, s. c. 41 Bom. L. R. 725, 
R. 10. 3 


74 


O. C. J. 
1941 


boana aiiis 
GOVERN- 
MENT 
V. 
CENTURY 


SPG. & MFG. 


Co., LTD. 


mme ira 


B. J. Wadia J. 


Sarema 


THE BOMBAY LAW REPORTER. ` [ VOL. XLIV. 


it which has been marked A on the plan exhibit L there was already a broad- 
casting station and -other buildings appurtenant thereto, and a large expendi- 
ture of about three lakhs had been incurred by the Government of India or 
their predecessors in respect of the buildings and equipment. It was held under 
a lease commencing from April 1, 1932, which would in the ordinary course 
have come to an end in April, 1941, and it would ba reasonable to conclude 
that Government would not like a utility service of this kind to be interrupted. 
The land under acquisition was found suitable for a Broadcasting ‘Station, 
and'it appears from the correspondence that as far back as March, 1927, the 
Indian Broadcasting Company had an eye on the plot which is marked B 
for the extension of the Station. The potentiality of the land was therefore 
not speculative. The fact that large sums have been spent on the building 
and its equipment does not constitute any particular adaptability of the land 
for the purpose, but it would certainly have a special value for the Govern- 
ment. With so much money spent on the building, equipment and plant, any 
one who would have to undergo the expense of removal and bear the loss due 
to demolition, would be willing to pay more for the land than an ordinary 
purchaser. As was pointed out by their Lordships of the Privy Council in 
Vyricheria Narayana’s case at p. 114— 

“The disinclination of the vendor to part with his land and the urgent necessity 
of the purchaser to buy must alike be disregarded....But this does not mean that 


the fact that some particular PA might desire the land more than others is 
to be disregarded.” 


The Broadcasting Company were thus potential bidders for the plot B 
from 1927, and their successors, the Government of India, must be consider- 
ed to be in the same position. Mr. Kanga stated that in his valuation of the 
land he had taken the fact of the Broadcasting Station existing upon it into 
consideration, and that even if he had not, he would value the land at four 


‘ annas more per square yard for the whole area. 


Mr. Kanga admitted that in arriving at the valuation the price originally 
paid by the claimants for the land was irrelevant, yet he added that he had 
taken the value of the land under the conveyance exhibit B which works out 
to a little less than Rs. 4 per square yard as “a good guide for arriving 
at the value of the land under acquisition.” I do not think that the fact 
that there was no demand for land in that locality between 1928 and 1936 
makes the price paid in 1928 relevant. In this connection it may be men- 
tioned that the value of the land comprised in the three disjointed plots 
conveyed to the claimants under the conveyance exhibit A in 1924 was more 
than Rs. 11 per square yard, and the ground rent of the land in the lease, 
exhibit C of 1928, works out to about Rs. 10 per square yard on a five 
per cent. basis. When asked whether he had disregarded the basis on which 
the rent in the lease exhibit C was agreed to between the parties, Mr. Kanga’s 
answer was “yes and no’ which has no meaning. 

It was mentioned on behalf of the Government that six months before the 
date of the notification the claimants had made a demand for Rs. 1,93,000 
for the entire land under acquisition. It seems, however, that those were 
only negotiations. There was no definite offer and no definite acceptance. 

In my opinion the land in Instance No. 6 is superior to the land in Instance 
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No. 10, which in its turn is superior to the land in Instance No. 5. All 
these were leaseholds with different restrictive covenants which were admitted- 
ly more onerous than the building restrictions contained in the conveyances to 
the claimants. The land under acquisition should be valued as an unrestrict- 
ed freehold, and in my opinion it is a little superior on the whole to the land 
in Instance No. 6, and much superior to the land in Instances Nos. 5 and 10. 
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Rs. 13-2-0 per square yard, I would add Re. 1-1-0 per square yard for the cost 
of filling the land and for construction of the building which makes Rs. 14-3-0 
per square yard. I would add another twenty-five per cent. to it, taking into 
consideration the tenure of the land under acquisition, the nature of the cove- 
nants, and reflex influence of the rise in the land values in its near vicinity. 
I value these together, as it is difficult to evaluate each factor separately. 
Adding twenty-five per cent., which means Rs. 3-9-0 more per square yard, the 
total comes to Rs. 17-1240 per square yard. I would add four annas more per 
square yard because of the existence of the Broadcasting Station upon a por- 
tion of the land. That gives Rs. 18 per square yard. I would, however, make 
an allowance of Rs, 3-8-0 per square yard because of the superior situation of 
the land in Instance No. 6 with its three frontages, one of them being on the 
Worli Road. That works out to a valuation of Rs. 14-8-0 per square yard for 
the total area. It was in my opinion a mistake to assess the value of the land 
‘by dividing it into two plots and valuing each plot separately. The two together 
form a compact, well shaped, regular corner plot with an excellent frontage 
on the sixty feet road and also a frontage on the forty feet road. The land 
‘ought to be valued as a whole, and I value it at Rs. 14-8-0 per square yard. 
The claimants would be entitled to the statutory increase of fifteen per cent. 
wunder s. 23 (2). 

With regard to the question of compensation for injurious affection and 
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‘severance, it is common ground that the remaining plot admeasured 18,299 . 


‘square yards. It would have a frontage of one hundred and thirty-two feet on 
the sixty feet road, and none on the forty feet road. The claimants therefore 
‘say that the remaining land has been injuriously affected, and has been depre- 
ciated in value by reason of its severance from the whole area of which it 
formed a part. The claimants have accordingly put in, a claim under these 
two heads at Rs. 3 per square yard of which according to Mr. Divecha eight 
annas per square yard is for injurious affection and Rs. 2-8-0 for severance. 
Mr. Kanga stated that nothing should be paid to the claimants under these 
two heads, because the damage, if any, must have been included in the valua- 
tion of the Land Acquisition Officer at a little over Rs. 8-8-0 per square yard 
-nd was so included in his own valuation at Rs. 7-8-0 per square yard, and 
that any payment now would mean payment to the claimants twice over. 
‘He stated that the Land Acquisition Officer was wrong in allowing Rs. 1,950 
for the reasons given by him in his award, as that amount had already been 
reflected in the compensation awarded by him. When it was pointed out to him 
4n cross-examination that his answer that the claimants should not be paid 
twice over implied that they were entitled to such payment once, he quickly 
‘retracted and said that he had not included any damage for injurious affection 
and severance in his valuation. It is difficult to estimate the damage under 
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the two heads separately, for the distinction between injurious affection and 
severance is thin. I think the test is whether the remaining land after the 
severance is as valuable as it was before the severance. Mr. Divecha pointed 
out that the line which divided the land under acquisition from the remaining. 
land was oblique instead of being at right angles to the sixty feet road and 
was put in such a way that the front portion of the land left with the claim- 
ants was much narrower than the back land. He also stated that the remain- 
ing land had got a very inconvenient shape, that its frontage on the forty feet 
road had been taken away, and all benefits of access from the forty feet road 
had therefore been lost to it. According to him the land could not be deve- 
loped economically, that is, with advantage to the owner. The entire area 
could have been better developed by having an access from the sixty feet road 
passing out through the forty feet road, and the development according to 
him would have been better if the remaining land had remained joint with the 
land under acquisition. Mr. Kanga on the other hand said that the remain- 
ing land was L shaped, that it was a good shaped plot and attractive for deve- 
lopment or sale, but not so attractive as a compact plot, and that it could be 
developed by building a factory upon it to which access could be had by 
making a forty feet road out of the frontage of 132 feet. Such a road would 
be a cul-de-sac, but he said it would still be a convenient access to the factory. 
A through road from the sixty feet road passing out at the side of the forty 
feet road would not, he said, make the site more valuable, because it would 
entail a sacrifice of 2000 square yards for the road. He was of opinion 
that the remaining land did not suffer any damage by reason of in- 
jurious affection or severance. In my opinion the fact that the remaining land 
with a frontage of one hundred and thirty-two feet on the sixty feet road and 
none on the forty feet road as it previously had with a depth of 455 feet has 
an awkward shape, and the fact that it is carved out of a compact total area 
of 34,885 square yards and severed from the land under acquisition, does 
detract from its market value as a building site capable of profitable develop- 
ment by the owner. The fact that the additional land on which the present 
existing chawls of the claimants’ company stand would, under the lease of 
October 3, 1928, exhibit 1, be conveyed to them as freehold at the end of the 
term does not in my opinion make any material difference at present. That 
is leasehold property, and the claimants cannot be the owners thereof until at 
the termination of the period in 1955. I think the claimants are entitled to. 
reasonable damages for the injurious affection and severance taking them to- 
gether. The lands under acquisition and the remaining land having been 
owned by the same person and being near to each other were so situated that 
the possession and control of each would give an enhanced value to all of 
them, so that, as pointed out by Halsbury, Hailsham Edn., Vol. VI, paragraph 
46, at p. 48, if one piece was compulsorily taken, the owner would, as a general 
rule, be entitled to compensation for damage for severance and injurious affec- 
tion to the remainder: see also Cowper Essex v. Local Board for Acton. 
The true measure of compensation when part of an entire area is taken is 
the depreciation in value of the remaining area. I think that on a considera- 
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tion of all these circumstances together it is a fair estimate to take the depre- O. C. J. 

ciation in value of the remaining land at Re. 1-4-0 per square yard. 1941 
The total claim of the claimants thus comes to the aggregate sum of aa 

16,585 square yards at Rs. 14-8-0 per square yard, plus the statutory ley 

fifteen per cent., less Rs. 100 already paid to the Bombay Municipality, plus j 

18,299 square yards at Re. 1-4-0 per square yard. CENTURY 
Under s. 28 of the Land Acquisition Act the claimants are entitled toSpc. & Mre. 

interest, not at the rate of six per cent. as mentioned in the section, but now Co., LTD. 

at the rate of four per cent. per annum, on the excess of compensation , J. Wadi ay. 

awarded by, the Court in respect of 16,585 square yards at Rs. 14-8-0 per cio. 

square yard over the compensation already awarded by the Collector and 

paid to the claimants, calculated with the statutory fifteen per cent., from the 

date the Collector took possession, namely, June 19, 1939, up to the date of 

payment.e The claimants are also entitled to interest at four per cent. per 

annum on the excess amount of compensation for 18,299 square yards at 

Re. 1-4-0 per square yard over and above the sum of Rs. 1,950 already award- 

_ ed and paid to the claimants. Such interest also to run from the same date 

namely, June 19, 1939, till the date of payment. 
I have heard counsel on the question of costs, and have been referred to 

s. 27 (2) of the Land Acquisition Act. In my opinion the claim put forward 

by the claimants was not extravagant, nor can they be said to have been 

negligent in putting their case before the Collector. I see no reason in this 

case to depart from the ordinary rule that costs follow the event, and I order 

the Government to pay the claimants’ costs of the reference, costs to be taxed 

as on a long cause scale. Interest to run on costs at six per cent. per annum 

from this date till payment. 


The Government appealed. ’ 


M. C. Setalvad, Advocate General, with N. P. Engineer, for the appellant. 
Sir Jamshedji Kanga, with F. J. Coltman and K. M. Munshi, for the 
trespondents-claimants. 


BEAUMONT C. J. This is an appeal from a decision of Mr. Justice B. J. 
Wadia awarding compensation on a reference under the Land Acquisition 
Act referred to him under s, 18 of the Act. 

The land to be acquired has an area of 16,585 square yards, and it has 
a frontage of 473 feet to a sixty feet road, and a frontage of 518 feet to a 
forty feet.road. It was conveyed to the claimants by two conveyances, one 
made in 1924 and the other in 1928, by the Bombay Improvement Trust, 
who have now been succeeded by the Bombay Municipality. The land was 
conveyed as freehold, but subject under both conveyances to certain restric- 
tive covenants. In the first conveyance the user was confined to residential 
purposes, offices and such class of shops only as were not prohibited by the 
grantors ; and under the later conveyance, which included the larger part 
of the land, the user was restricted to shops, chawls, offices, residences, go- 
downs and a Wireless Broadcasting Station. Under neither grant was there 
any power to use as a factory. The building was restricted to ground-floor 
and three upper floors, and certain spaces were to be left unbuilt upon. 

In 1928 a lease was granted to the predecessors of the Government of India 
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O.C.J. for a Broadcasting Station of plot A, which is shown on plan No. 5, which 
1941 is the main plan showing the site in question and instances of other sales, 
ER and an option was granted over plot B, the remainder of the land to be 

GOVERN- acquired, and the capitalized value on the basis of which the lease and option 
A were granted was Rs. 10 per square yard. But, of course, it has to be remem- 

Carrin bered that that has little application to the value of the freehold. A man 
Spc. & Mre. may well be prepared to pay rent on a short lease based on a particular capital 

Co. LTD. value, without being prepared to pay that capital value if he were buying 
the freehold. The lease expires in 1942. 

A notification under s. 4 of the Land Acquisition Act was given on. January 
15, 1938. The Land Acquisition Officer divided the land to be acquired into 
plot A, which is included in the lease, and plot B over which the option 
was given by the lease. He valued plot A at Rs. 10 per square yard and 
plot B at Rs. 6-8-0 per square yard, the average being Rs. 8-8-0 per square 
yard. He allowed nothing for severance, but allowed a small sum for in- 
jurious affection. He also awarded a nominal sum of Rs. 100 to the Muni- 
cipality in respect of their interest in the restrictive covenants. 

On a reference to this Court the learned Judge treated the whole plot as 
one, and fixed the market value at Rs. 14-8-0 per square yard. He made 
his award on the footing that the claimants possessed an unrestricted free- 
hold interest. He also gave Re. 1-4-0 per square yard for damage for sever- 
ance and injurious affection. I agree with the learned Judge in thinking 
that there is no good reason for dividing this piece of land into two plots. 
It is all one compact area, and both plots have a frontage on the sixty -feet 
road ; and, in my opinion, there is no good reason for valuing plot A on a 
much higher basis than plot B. I think one ought to value the whole plot 
together. But on the question whether the plot should be valued, and com- 
pensation fixed, on the basis that it is not subject to any restrictions, although 
in fact it is so subject, I am quite unable to agree with the learned Judge's 
view. l 

Sir Jamshedji Kanga has argued at great length and with an enthusiasm, 
worthy, I venture to think, of a better cause, that his clients are entitled 
to be paid compensation under the Act for something which they do not 
possess, have never possessed, and are unable to sell. The argument is this. 
It is said that under s. 23 of the Land Acquisition Act the Court has to 
fix the market value of the land, that is, of all interests in the land, and to 
base the total compensation on that value, and then to apportion that com- 
pensation between parties who have established their claim to be interested 
in the land. There are in this case only two parties, the claimants and the 
Municipality. The Municipality were awarded by the Land Acquisition 
Officer Rs. 100 in respect of the value of the benefit of these restrictive cove- 
nants, and they have not appealed. Therefore, the argument is, the whole 
balance of the compensation must go to the claimants, because there is nobody 
else, and if the Court increases the compensation, either they get the whole 
amount, or possibly the Municipality may be entitled to their proportion of 
the increase : but as their proportion is only one in 1665, the concession is 
not of any great value. It seems to me that the fallacy in the argument lies 
in the assumption that the value of an easement or restrictive covenant to 
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the person entitled thereto is the same as the amount by which the existence 
of that easement or covenant depreciates the value of the land subject thereto. 

No doubt, the general rule under the Land Acquisition Act is that the 
market value of the land must be taken into consideration. What s. 23 of 
the Act says is that in determining the amount of compensation to be awarded 
for land acquired under the Act, the Court shall take into consideration six 


19 


O. C. J. 
1941 
one 

GOVERN- 

MENT 

Va 
CENTURY ' 


matters, the first of which is the market value of the land at the date of Spc. & Mrc. 


the publication of the notification under s. 4. I think the market value of 
the land means the market value of the concrete piece of land to which the 
notification applies, and not separate interests in it. The question whether 
the correct procedure under the Act is to value the land including all interests 
therein, and then apportion the amount between the several interests, or to 
value the interests and ascertain the total by addition, was discussed in 
Bombay Improvement Trust v. Jalbhoy+, and Mr. Justice Batchelor said that 
the method contemplated by the Land Acquisition Act for assessing com- 
pensation is that of 'ascertaining first the market value of the land as if all 
separate interests combined to sell, and then of apportioning that value among 
the persons interested. On the other hand, Mr. Justice Heaton expressed 
the view that the method of ascertaining compensation by valuing each in- 
terest in the land separately was not excluded by the Act. I. agree that the 
normal method contemplated by the Act is to take the market value of the 
land, and then to apportion that amongst the different interests; but I also 
agree with Mr. Justice Heaton that the Act does not lay down any hard 
and fast rule, and that in special cases it may be desirable to adopt a different 
method. 

There seems to be a dearth of authority as to acquisition of land subject 
to an easement, and for the moment I will deal with this case, as if it was 
one of easement, and not of covenant. 

Under s. 3 of the Land Acquisition Act, “land” is defined as including 
benefits to arise out of land, and “ person interested ” as including all persons 
claiming an interest in compensation to be made on account of the acquisition 
of land under the Act, and a person is to be deemed to be interested in land 
if he is interested in an easement affecting the land. Where Government is 
seeking to acquire land, which is subject to an easement, in my opinion it 
has got to pay compensation to the land owner, that is, the owner of the 
servient tenement, and it has also got to pay compensation to the owner of 
_the easement ; and it is obvious that the value of the easement bears no 
relation to the value of the servient tenement. One may suppose a case of 
a factory enjoying a right of way to a railway siding, where the right of way 
is of incalculable value to the owner of the factory, and it is none the less 
valuable because the right of way runs over a piece of waste land which 
has no great market value. Or take the converse case. You may have a right 
of way going right across a piece of land so as seriously to affect its develop- 
ment as a building site, and depreciation in the value of the servient tene- 
ment due to that easement may be much more than the value of the ease- 
ment to the owner of the dominant tenement. Whether you treat compen- 
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sation to be paid to the owner of the easement as coming under the fourth 
head in s. 23 as damage sustained by the person interested by reason of 
the acquisition injuriously affecting his other property, or whether you treat 
the acquisition of an easement as not being one of the matters expressly to 
be taken into account under s. 23, seems to me to be immaterial. Section 23 
is not in terms exhaustive. It only says that in determining the amount 
of compensation to be awarded for land acquired under the Act, the Court 
shall take certain matters into consideration ; it does not direct that no other 
matter may be taken into account, and in special cases I have no doubt that 
the Court may take other matters into consideration. If the owner of an 
easement claims compensation for the acquisition of his easement, if seems 
to me perfectly clear that under the Act he is entitled to compensation, and 
that compensation will be the value of the easement to him. If it happens 
that the easement is of no great value, then Government may acquire both 
the servient- tenement and the easement at a price which is less than the 
market value of the land free from the easement, which is substantially the 
case here. But all that means is that the value of the whole is greater than 
the combined value of the parts, and the increased value arising from the 
union of interests necessarily belongs to Government in whose hands the 
union takes place. 

Now, in this particular case we are dealing with restrictive covenants which 
are not an easement, but have many features analogous to an easement. The 
Land Acquisition Officer assumed for the purposes of this case that the 
Municipality, as the person entitled to the benefit of the covenants, was a 
party interested within the meaning of the Act, but he considered that their 
interest was not seriously affected, and, as I have said, he awarded them 
only a nominal sum of Rs. 100. From that part of the award there is no 
appeal, and we are not, therefore, concerned to consider whether the Muni- 
cipality were entitled to make any claim, or, if they were, whether the 
amount awarded to them is inadequate. But it is perfectly plain-to my 
mind that restrictions of the nature imposed upon the land to be acquired 
by the conveyances of 1924 and 1928 must prejudicially affect the value 
of the land. It is quite impossible to say that the existence of those cove- 
nants, although they may be of no benefit to the Municipality, depreciates 
the Jand by only a nominal sum. The argument of the claimants would 
really produce this amazing result that, if a man had acquired land at a low 
price, because it was subject to a covenant not ta build upon it, nevertheless 
if the land was acquired under the Land Acquisition Act, he would be en- 
tilled to claim the market value, although that market value be based on 
its value as a building site. Such a proposition is preposterous. There is 
nothing in the Land Acquisition Act to suggest that any person interested 
is to be paid for anything except the interest which he possesses, and as 
the claimants in this case only possess an interest in the land subject to 
restrictive covenants, they can only be paid compensation for such land. 
The learned Judge deducted from the sum awarded to the claimants the 
Rs. 100 paid to the Municipality, and that seems to me to show a mis- 
conception of the true position. 

The Land Acquisition Officer based his valuation on a considerable num- 
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ber of instances of sales in the neighbourhood ; but before the learned Judge, 
and: in this Court, it was admitted that only three instances had any rele- 
vance,—Instances Nos. 5, 6 and 10. The leamed Judge discussed Instances 
Nos. 5 and 10, but came to the conclusion that the only instance on which 
he could properly base his valuation was Instance No. 6. All these instances, 
I may say, were not of sales, but of-leases by the Municipality for 999 years 
subject to restrictions more or less onerous. 

In the case of Instance No. 6 the capital value on which the lease was based 
was Rs. 3-2-0 per square yard, and the learned Judge took that as the basis 
of his award. He then made certain additions, which I will discuss presently, 
and made a deduction in respect of superior position, and by those means he 
arrived at a valuation of Rs. 14-8-0 per square yard for the land to be acquir- 
ed, to which, of course, the statutory fifteen per cent. has to be added. J 
think that all the additions and subtractions made by the learned Judge, as 
he would probably admit, were largely speculative, but that criticism may be 
. made upon almost all awards under the Act, including that which we are 
making. But, in my judgment, it is not correct to take Instance No. 6 as the 
basis of the award, and for this reason, that Instance No. 6, on which the 
Glaxo factory. has been erected, and which contains 10,000 square yards, has 
frontages not only on the sixty feet road and the forty feet road on which 
the land to be acquired has frontages, but also on the one hundred feet road, 
which is the Worli main road. Now, the Worl: Road is not only a main road, 
but it is common knowledge that it is the main artery by which all motor 
traffic, or, at any rate, fast motor traffic, leaves Bombay, because the road con- 
nects up with the road to Thana, which divides into the road which goes to 
Poona and South India and the road which goes to Nasik and North India. A 
factory erected on that road is bound to possess considerable value from 
the advertisement point of view, because motorists passing by that road will 
see the name of the faetory, and may carry that name in their meniories. 
If I had to make a guess, without the assistance of any evidence, I should 
say that a site to be used for commercial purposes on a main .road of that 
character would be worth something like twice as much as a site not on 
the main road. When one looks at Instances Nos. 5 and 10, it seems to me 
that that guess is a fairly accurate one, because one finds that Instance No. 10; 
which is a conveniently shaped piece of land abutting on the north side 
of the land to be acquired and having a frontage to the forty feet road and 
also to another forty feet road, at the back, with an area of 11,674 square 
yards, was leased on a capital basis of Rs. 6-1-6 per square yard, that is, 
Yess than half the rate at which the Glaxo Factory was leased. Instance 
No. 5 is not such a good example. It is situate also on the forty feet road ; 
but it is of an inconvenient shape, and was leased at a rate of Rs. 5-10-3 
per square yard, I do not think that that instance helps very much ; but I 
think that Instance No. 10 does help, and I think that instance, taken in 
conjunction with Instance No. 6, shows that a large value is attributable to 
frontage on the main Worli Road. Taking these instances, and assuming the 
tenure of, and the covenants affecting, the land-to be acquired to be the 
game as in these instances, I should be disposed to put the value of the land 
to be acquired at Rs. 8-8-0 per square yard, that is, increasing the value 
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of Instance No. 10 by rather over Rs. 2 on account of the frontage to the 
sixty feet road, on which the land to be acquired abuts. But then one also 
has to consider that Instance No. 10 is, like Instance No. 6, leasehold land 
for 999 years, and I think that increased value must be allowed on account 
of the land to be acquired being of freehold tenure. The expert called by 
the claimants advanced the opinion. based on some instances of sales of 
small plots at Dadar, that freeholds will always fetch twenty-five per cent. 
more than leaseholds ; but it is quite impossible, in my opinion, to generalize 
in that way. The difference between a freehold piece of land, and a piece 
of land leased for 999 years at a nominal rent, and with no restrictive cove- 
nants, would be purely sentimental. But where you have restrictive cove- 
nants, experience shows that as time passes, and lands change hands, it be- 
comes difficult to enforce covenants between freeholders, whilst it is not diffi- 
cult to enforce covenants against lessees. I think covenants are more detri- 
mental in the case of leaseholds than in the case of freeholds, and I think 
also that, on the whole, the covenants are rather more severe in the case of 
these two leasehold properties than in the case of the land to be acquired. 
In one point the covenants are more severe in the case of the land to be 
acquired, because there is no right to build factories, and the evidence is 
that factories are springing up in this locality ; but, as against that, in In- 
stance No. 10 only one floor is allowed above the ground-floor, and in 
Instance No. 6 only two upper floors are allowed, and the spaces to be left 
open are rather greater in the case of the leasehold properties. 

Giving the matter the best consideration I can, I would take the value based 
on the instances at Rs. 8-8-0, and I would add Rs. 2 for the advantage of 
freehold tenure and the less onerous covenants. That reaches a figure of 
Rs. 10-8-0 peri square yard, which is Rs. 2 more than the average allowed 
by the Land Acquisition Officer, and is rather more than the basis on which 
the leases of the lands were granted. 

There are two matters in respect of which Mr. Justice B. J. Wadia gave 
compensation, to which I must refer. He added, I may say, twenty-five per 
cent. to the Rs. 13-2-0, the rate for the Glaxo Factory, in respect of the cove- 
nants and the tenure of the land, and what he called “the reflex influence 
of the rise in the land values in its near vicinity.” In point of fact Instance 
No. 6 took place about a month later, and Instance No. 10 about eleven 
months later than the notification, and, therefore, if the reflex value due to 
rise in land is ta be taken into account, the evidence being that land was 
rising in value, I should have thought a reduction ought to be made, and not 
an addition. However, I have given my views as to the matters covered by 
this twenty-five per cent. 

Then the learned Judge allowed Re. 1-1-0 per square a for the cost 
of filling the land and construction of the building, because the evidence 
showed that the land forming Instance No. 6 was not a levelled site, and 
had a hollow in the middle, and it was assumed that it would cost Re. 1-1-0 
to level the site. But there is no evidence to justify that. It was admitted 
by the claimants’ expert that normally the Bombay Municipality level a site 
before selling, and if they did not level this site, it was probably by arrange- 
ment with the lessee. If the claimants wanted to establish any claim in this 
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connection, they should have called someone connected with the Glaxo Fac- 0.C.:. 

tory to produce figures, and show how much they had to spend by reason 1941 

of the unlevelled nature of the surface. We cannot assume that they had to _ ~~~ 

spend money merely because their expert said that a levelled surface fetches n 

a higher price normally than an unlevelled surface. Tt is a question on j 

which evidence could have been, but has not been, called. CENTUPY 
Then the learned Judge also added four annas per square. yard to the basic Spc. & MFG. 

tate of Instance No. 6 because of the existence of the Broadcasting Station Co., LT. 

on a portion of the land to be acquired. What it really comes to is that pant P 

he was prepared to allow four annas per square yard to the claimants be- e 

cause of the existence of the Broadcasting Station erected by the Government 

of India, which prima facie seems an entirely unwarranted allowance. The 

Broadcasting buildings belong to the Government of India, and not to the 

claimants, who spent nothing whatever upon them; but the suggestion is 

that as the Government of India, if they did not acquire the freehold, would 

at the expiration of their lease be put to a fairly heavy expense in removing 

their buildings and materials, therefore, they must be regarded as likely to 

offer for-the land more, by the amount of this expenditure, than anyone 

else, and, that is an addition which can be made to the market value of the 

land.‘ The argument is based on a dictum of the Privy Council in Vyricherla 

Narayana Gajapatiraju v. The Revenue Divisional Officer, Vizagapatam,* re- 

moved from its context. Their Lordships, after pointing out that the value 

of the land is not to be estimated at its value to the purchaser, observed 

(p. 114) : 

“But this does not mean that the fact that some particular purchaser might desire 

the land more than others is to be disregarded.” 


It is on that dictum that the iearned Judge has added this four annas per 
Square yard, because he says that he cannot disregard the probable or possible 
desires of the lessees. But the Privy Council in that case were dealing with 
the potential value of the lands to be acquired, and they held that the fact 
that the potential value was likely to affect only a single purchaser, who might 
be the person acquiring the land under the Act, did not prevent that potential 
value from being taken into account in fixing the market value. But in this 
case there is no question of any potential value of the land. There are no- 
amenities of this land which make it specially suitable as a Broadcasting 
Station. What the claimants are seeking to take into account is a possible 
difficulty in which the lessees might find themselves ; that they will either have 
to buy the freehold, or to pay for the removal of their building. The argu- 
ment would seem to involve that in every- case in which the land acquired 
is subject to a lease for a short term, under which the lessee is entitled to 
remove his building, the market value of the land must be increased by the 
amount of the expense to which the lessee would be put. In my opinion. 
there is no justification whatever for any such claim. We cannot assume that 
if this land had come into the market, the Government of India would have 
bought it in order to save the expense of removal. I think, therefore, that 
none of the special amounts, which the learned Judge allowed, can be admitted. 


1 (1989) L. R. 66 I. A. 104, 5. c. 41 Bom. L. R. 725. 
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Then the only other question is as to severance or injurious affection. I 
think it would be probably more accurate to say “severance” in this case. 
The Land Acquisition Officer allowed nothing for severance, and only a smail 
sum for injurious affection. The on Judge allowed Re. 1-40 per square 
yard under those two heads. 

Now, when one looks at the map, it shows that the portion of the 
land left with the claimants is going to be a difficult piece of land to 
deal with. The area, which remains with the claimants, is rather more 
than half the total area which they possess; that is to say, the area left 
with them is rather more than the area acquired. But the land acquired 
includes the whole frontage to the forty feet road, and about three-fourths of 
the total frontage to the sixty feet road. So that, the claimants are left with 


’ an area of over 18,000 square yards and a frontage of only about 130 feet to 


the sixty feet road, and none to the forty feet road. It is obvious’ that the 
Jand, which is left with them, is not worth as much as it would be if it could 
be dealt with as part of the whole site. But the Land Acquisition Officer 
pointed out that the amount at which compensation is assessed is largely based 
on the value of the frontage to the sixty feet road and the forty feet road, 
and he considered that if you pay compensation by way of severance, because 
the frontage is reduced, you are really paying twice over for frontage. The 
learned Judge has not taken that argument into consideration, and there is 
no doubt some force in it. But at the same time it does not follow that com- 
pensation allowed on the basis that the land acquired has a certain frontage 
will cover the whole of the damage occasioned to the remainder of the land 
by reduction of the frontage. Suppose, for example, Government were acquir- 
ing the rest of the frontage, that is to say, the whole’ frontage to the sixty 
feet road, so that the land not acquired had no frontage at all, it is obvious 
that the loss in value to the land retained would be more than would be 
allowed for the frontage acquired. I think, having regard to the large pro- 
portion of frontage being acquired in this case, and the relatively small 
amount of frontage which is left with the claimants, that they are entitled to 
some compensation in respect of severance. I would deduct four annas from 
the amount allowed by the learned Judge in respect of the argument advanced 
above, and would allow Re. 1; per square yard as compensation for severance. 

In the result, therefore, the valuation of Rs. 14-8-0 will be reduced to 
Rs. 10-8-0 per square yard. That, of course, will be subject to the statutory 
increase of fifteen per cent.; and the damage by severance will be reduced 
from Re. 1-4-0 to Re. 1 per square yard. 


SEN J. I agree. I am also of opinion that the claimants are not entitled 
to the full market value, in the sense of the value of the land as an unen- 
cumbered freehold, minus the amount awarded to the Municipality. What 
they hold is the land subject to certain restricted covenants, and there can be 
no doubt that if they had purchased the land free from those covenants they 
would have had to pay more than what they actually did. There is no reason | 
why they should get the value for something which they did not possess, 

As under s. 16 of the Land Acquisition Act the land on, acquisition vests 
absolutely in Government free from all encumbrances, there is no-doubt that 
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what the expression “ market value” in s. 23 means is the. value of the land as 
an unencumbered freehold inclusive of all interests in it, as held in Bombay 
Improvement Trust v. Jalbhoy+ which follows the earlier decision in Collecte 
of Belgaum.v. Bhimrao. But I do not think that the Court is bound in every 
case to proceed to embark on a theoretical inquiry as to what price the land 
would fetch in the market if it were offered for sale free from all encumbrances 
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the total value by adding such values together. As held by Heaton J. in 
Bombay Improvement Trust v. Jalbhoy this method does not appear to be 
excluded by the decision in Collector of Belgaum v. Bhimrao, and it may in 
suitable cases provide a legitimate means of arriving at the market value. 

In the present case the only parties whose interests are involved are the 
claimants and the Bombay Municipality, who have succeeded to the Bombay 
{Improvement Trust in whose interest the restrictive covenants were inserted 
in the conveyances of 1924 and 1928. The Bombay Municipality have been 
content to accept a compensation of Rs. 100 for the loss of their interests. 
That does not appear to be a good ground why the claimants should claim 
the full market value of the land on the basis of its being an unencumbered 
freehold less this sum of Rs. 100. The difference between the value of the 
land ag an unencumbered freehold and its value as subject to the present co- 
venants would in the. present case certainly be over a hundred rupees. It is 
difficult to say that the value to the covenantee or a dominant owner of the bene- 
fit of a covenant or an easement would in every case be equal to the difference 
between the market value of the land without the covenant or easement and its 
value subject to the latter. It seems to me that in the present case the market 
value can be effectively determined by adding together the market value of 
what the claimants hold, i.e. the land subject to the present restrictive cove- 
nants, and what has been awarded to the Municipality in respect of their claim. 
To seek to determine the market value on the basis that the land is an un- 
restricted freehold would be a more theoretical and speculative procedure ; and 
in the present case it does not seem to me that such a procedure is necessary. 

To arrive at the market value of what the claimants are parting with, we 
may take as our guide, first, the leases of 1928 and 1933, taking into con- 
sideration the possible rise in the land values between those years and the 
date of the notification, and, secondly, the Instances Nos. 5, 6 and 10, taking 
into consideration the differences in tenure, the covenants, and situation, inclu- 
sive of advantages and disadvantages such as frontage and the width and 
nature of the adjoining roads. There is no evidence as to any change in the 
‘land values between the date of the notification under s. 4, viz. January 15, 
1938, and the dates of the leases in the Instances Nos. 5, 6 and 10, which are 
January, March and December of 1938, respectively. © The prices paid for 
the lands under acquisition in 1924 and 1928 do not appear to be a satisfac- 
tory guide in the present case, because the price paid in 1924 was based on 
the price paid in 1919 which was in the boom period, and the price paid in 
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1928 was less than Rs. 4 per square yard when the prices had fallen abnor- 
mally. 

Taking first the case of the two leases, it is to be remembered that they are 
short-term leases, and, therefore, would not be such a good guide as a long- 
term lease would have been. The lease of 1928 with respect to plot No. A 
was for five years from March, 1927, and the rent fixed was about Rs. 5,000 
a year, with an option to the lessees to extend the period of the lease by a 
further period of ten years. This figure works out on a five per cent. basis to 
Rs. 10 per square yard as the value of the land. In the lease of 1933 the 
period of the lease was two years from April 1, 1932, with an option to extend 
the period of the lease by a further period. of seven years, the rent being 
Rs. 4,500 a year, corresponding to the value of Rs. 9 per square yard. There 
was a covenant in both these leases that the adjacent plot B would be also 
available to the lessees on the same terms ; and that would show that no dis- 
tinction was drawn between the plots A and B as regards their value. The 
reduction made in the second lease does not appear to have been due to any 
depression in the market, but appears to have been made at the request of the 
Broadcasting Company. Since 1933 there appears to have been a rise in the 
land values. According to the Land Acquisition Officer the rise was about 
fifty per cent., while Mr. Divecha, the expert examined by the claimants, has 
contended that the rise was as large as one hundred per cent. But the parties to 
the leases must be supposed to have been aware at least in 1933 of the trend 
of the prices, and as the rent under a short-term lease would not ordinarily 
be lower than the rent under a long-term lease, I should think that if the Court 
had to rely on these leases alone without any instance being available, it would 
not be justified in assessing the value of the land to be acquired at a higher 
figure than Rs. 10-8-0 per square yard, i.e. allowing for a rise of five per cent. 
over the figure deducible from a lease that might remain in force up to the 
year 1941. 


Taking now the instances, it seems to me that Instance No. 10 is a far 
more suitable guide than Instance No. 6 on which the learned Judge has based 
his calculations and arguments, Instance No. 5 not being of any great rele- 
vancy in the present case. Instance No. 6 has a very special situation value 
due to the fact that it has three frontages and stands on an important road 
one hundred feet wide, which no doubt gives to the occupants, the owners, of 
the Glaxo Factory, a very good publicity value for which they may be expect- 
ed to have paid a handsome additional price. That this is so is shown by 
the fact that whereas there is very little difference between the amounts paid 
for Instances Nos. 5 and 6, both being in the neighbourhood of Rs. 6, the price 
calculated on the basis of the lease with respect to Instance No. 6 comes to 
over Rs. 13. In Instance No. 10 the covenants are on the whole certainly ap- 
preciably more onerous than those applying to the land under acquisition. In 
the first place, about twenty-three per cent. of the area of Instance No. 10 has 
to be kept open, ie. to be left free from buildings, whereas in the land under 
acquisition the area required to be kept free from buildings is not more than 
ten per cent. Another important point to be noticed is that whereas in the 
case of the land under acquisition the claimants have been allowed to build 
the ground floor and three upper floors, in the case of Instance No. 10 not 
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more than one upper floor besides the ground-floor can be built, and the 
outhouses are limited to one floor only. The number of restrictions imposed 
on the lessee in the case of Instance No. 10 is far more than in the case of the 
Jand under acquisition. The situation of Instance No. 10, again, is appre- 
ciably and very obviously inferior to that of the land under acquisition. It 
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road and 1s, besides, a corner plot. Some appreciable difference in value must 
also be attributed to the fact that the land under acquisition is a freehold, 
whereas Instance No. 10 is a leasehold. What the difference in this respect 
would be, especially where the person acquiring or purchasing the land is not 
acquiring it for residential purposes, can at best be a matter of speculation. 
On. careful consideration it seems to me that it would be safe to take the aggre- 
gate of the advantages enjoyed by the land under acquisition over Instance 
No. 10 at something like seventy-five per cent. of what was paid for the latter. 
Adding seventy-five per cent. to Rs. 6-1-6 (the rate per square yard deducible 
from the lease of Instance No. 10), one arrives at the figure of Rs. 10-10-74 
per square yard, a figure which is a very close approximation to Rs. 10-8-0, 
which, in my opinion, would be fairly deducible from the rents appearing in 
the leases of 1928 and 1933. I, therefore, agree that the value of the interests 
of the claimants in the land under acquisition may be taken at Rs, 10-8-0 per 
square yard. 

With regard to the addition of four annas per square yard because of the 
existence of the Broadcasting Station upon a portion of the land, the learned 
Judge has relied on Vyricherla Narayana Gajapatiraju v. The Revenue Divi- 
sional Officer, Vizagapatam,: and has taken into consideration the fact that 
the Broadcasting Company has already erected buildings and spent over three 
lakhs of rupees on the land and that, therefore, Government would not like 
_to remove the Broadcasting Station to another piece of land; the land under 
acquisition has thus, in his opinion, acquired a special value to Government, 
who have succeeded to the Broadcasting Company. Accordingly, as Govern- 
ment might desire the land more than other possible purchasers, it would be 
legitimate, in his opinion, to add annas four per square yard on this account. 
It seems to me, however, that there is little evidence to suggest that in the 
present case if there were friendly negotiations between the parties for the 
acquisition of this piece of land, the claimants would not be content with the 
ordinary market value of the land. We have seen that in 1923 at the request 
of Government the rent was reduced from Rs. 5,000 to Rs. 4,500 a year. 
Besides, in the present case there appears to be nothing in the potentiality of 
the land as such that can be said to be of special value to the acquiring body. 
Whatever special value the site may be said to have acquired in the eyes of 
„Government would be due to the fact that plants and buildings have been 
erected, i.e. to factors which are no part of, and are not indissolubly linked 
with, the land belonging to the claimants. It, therefore. seems to me doubt- 
ful whether the decision in Vyricherla Narayana Gajapatiraju v. The Revenue 
Divisional Officer, Vizagapatam, applies to the facts of the present case. 
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As to the severance and injurious affection, I agree that there is no good 
reason for taking the value of these two items, in respect of the 18,299 square 
yards left with the claimants, at more than Re. 1 per square yard. There is 
no doubt that the piece of the land left with the claimants has suffered in its 
market value on account of the fact that its frontage has been considerably 
reduced, that it has been converted into an awkward shape and that com- 
pared with the frontage it has a large depth. 

I, therefore, agree to the order proposed by my Lord the Chief Justice. 


PER CURIAM. The learned Judge gave the costs of the hearing against 
Government holding that the claim of the claimants was not extravagant with- 
in s. 27 (2) of the Land Acquisition Act. Although their claim was based on 
rather an extravagant basis, I am not prepared to differ from the order which 
the learned Judge made as to costs. The Government have substantially 
succeeded in the appeal, and we allow the appeal with costs, and dismiss the 
cross-objections with costs, on a long cause scale. Interest on costs at six per 
cent. 

We certify that this case does not involve any question arising under the 
Government of India Act. 


. Appeal allowed. 


Attorney for appellant (Government) : D. P. Sethna, Solicitor to Centrai 
Government, at Bombay. 


Attorneys for respondents-claimants : Craigie, Blunt & Caroe. 


ORIGINAL CIVIL. 


Before Mr. Justice Blackwell. 


GAJANAN LAXMAN LIMAYE 
v. 
BHALCHANDRA KESHAV LIMAYE * 


Civil Procedure Code (Act V of 1908), Sec. 92—Trust for public purposes of 
charitable or religious nature—Allegation of breach of trust by trustee—Suit for 
taking accounts and administering trust—Consent of Advocate General whether 
necessary—Practice. 


Under a deed of settlement the settlor was to be the sole trustee during his 
life-time of all his moveable and immoveable properties settled upon trusts for 
purposes mentioned in the deed and after his death the plaintiff and the defend- 
ants, who were his nephews, were to be the trustees of the deed. In the deed 
there were provisions for public purposes of a charitable or religious nature,» 
for the payment of various sums of money to members of the settlor’s family, 
and for empowering the plaintiff and the defendants to take absolutely the 
remainder of the settlor’s property as tenants-in-common. After the settlor’s 
death the plaintiff and the defendants as trustees managed the property for 
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some time and carried out the provisions of the deed. The plaintiff then 
brought a suit against the defendants alleging that he had entrusted the 
management of the property to defendant No. 1 as he was unwell and getting 
old, and praying, inter alia, that the trust might be administered by and under 
the directions of the Court, that accounts might be taken, that defendant No. 1 
might be ordered to pay to the plaintiff or the trust estate the amount of rents 
and profits of the property appropriated by him and payable by him on the 
taking of such accounts, and that the property might be sold and the plaintiff 
might be paid a claim in respect of a debt which was due to him from the 
trust estate. Defendants contended, inter alia, that the suit was not maintain- 
able as the consent of the Advocate General as required under s. 92 of the 
Civil Procedure Code, 1908, was not obtained for the institution of the suit :— 

Held, that the plaintiff having alleged a breach of trust created for public 
purposes of a charitable or religious nature, and having asked for some of the 
reliefs contemplated by s. 92(1)of the Civil Procedure Code, the consent of the 
Advocate General was necessary for the institution of the suit, and that, in 
the absence of such consent, the suit was not maintainable. 

Narsidas v, Ravishankar, referred to. 

Bapuji Jagannath V. Govindlal Kasandas,2, Appanna Poricha v. Narasinga 

Poricha® and Aboo v. Aboot, ‘distinguished. 


THE facts appear fully in his Lordship’s judgment. 


C. K. Daphtary, with M. M. Desa, for the plaintiff. 
K. T. Desai and K. A. Somjee, for the defendants. 


BLACKWELL J. This is a suit brought by a trustee under a deed of settle- 
ment which admittedly is a trust created, among other things, for public 
purposes of a charitable or religious nature. The plaintiff asks, among other 
things, that the deed may be construed and the trust administered by and 
under the directions of the Court, that accounts may be taken, that defendant 
No. 1 may be ordered to pay to the plaintiff, or the trust estate, the amount 
found due and payable by him on the taking of such accounts and that the 
property may be sold and that the plaintiff may be paid a claim in respect 
of a debt which he alleges is due to him from the trust estate. 

A large number of issues were raised. The first raises the point whether 
the consent of the Advocate General under s. 92 of the Civil Procedure Code, 
1908, was necessary for the institution of the suit, and, if so, whether in the 
absence of such consent the suit is maintainable. With the consent of the 
parties I decided to try that as a preliminary issue. ‘The facts necessary for 
the determination of this issue are to be found in the plaint and in the deed 
of setilement and may be shortly stated. 

One Bapu Narayan Limaye.settled all his properties moveable and immove- 
able upon trust by a deed of settlement dated April 14, 1921, which was put 
in as exhibit (A). Under the deed Bapu was to be the sole trustee during 
his life-time and after his death-the plaintiff and the defendants were to be 
the trustees of the deed. Bapu was a partner in the firm of Messrs. Vishnu 
Balial & Co, The plaintiff was also a partner in that firm. Bapu had bor- 
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rowed various sums of money amounting in all at the date of the deed of 
settlement to Rs. 85,000. Some of these amounts he had expended upon 
the building of a temple, referred to in the deed of settlement, which had 
been founded by one Balkrishna Keshavset Gopalkar, and others of these 
amounts he had expended upon carrying out repairs and additions to an 
immoveable property at Chikhalwadi, also referred to in the deed of settle- 
ment. 

By the deed of settlement he made various provisions in respect of the 
temple. For instance, he directed the trustees to continue the present worship- 
per during his good behaviour and to pay out of the income Rs. 180 at the 
monthly rate of Rs. 15 for the expenses of the daily worship. He also directed 
other sums to be paid from time to time in connection with the worship of 
the temple. He directed the trustees to expend Rs. 50 per year for the 
expenses of the trustees visiting the temple to see that the worship was pro- 
perly carried out. He further directed that Rs. 125 per year should be paid 
to Balkrishna the founder of the temple and after his death to his wife. Then 
he provided that after the death of both the trustees might fill in the office of 
superintendent or keep it vacant as they pleased and directed that if they 
kept it vacant they might apply Rs. 125 per year for the purposes of the 
temple. These, in substance, were the provisions for purposes of a charitable 
or religious nature. 

Next the settlement made provision for the payment of various sums of 
money to different members of the settlor’s family. Power was reserved 
to the settlor to revoke during his life-time all gifts by will or codicil except 
the gifts for the temple and for the salaries of the worshipper and the superin- 
tendent. 

Under paragraph 14 of the settlement the trustees were to pay off the 
debt due by the settlor to the firm of Vishnu Ballal & Co. from the balance 
of the income of the properties. It was further provided that in case the 
firm refused to wait and called for their debt the plaintiff was, at the settlor’s 
request during his life-time or after his death when the debt was called for, 
and should be entitled, even if not called for, to pay off the same from his 
own moneys, which were payable to him by the said firm, it being stated that 
he had agreed with the settlor so to do. In case the plaintiff did pay off the 
amount due he was entitled to be reimbursed with interest at six per cent. 
per annum from the income of the settlor’s property as if he was in the same 
position as the firm itself as regards the debt. 

By paragraph 16 of the deed the plaintiff and the defendants as trustees 
were to be absolutely entitled as tenants-in-common to the remainder of the 
settlor’s property left undisposed of, defendant No. 2 to ihe extent of 
Rs. 10,000, defendant No. 1 to the extent of Rs. 30,000, and the plaintiff to 
the extent of the remainder. But it was provided that they were not to be 
entitled to receive the income or divide the properties until they had liqui- 
dated the debt to the firm or to the plaintiff as the case might be and had 
paid off the dispositions previously mentioned in the settlement. After pay- 
ing the debt and after the dispositions were satisfied by payments to or ex- 
tinction of life interests by deaths of the beneficiaries and after setting aside 
sufficient to yield the income for the gifts of the temple and the office holders, 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 


it was provided that the trustees might keep the estate intact and enjoy the 
income thereof, or sell and divide the same. But liberty was reserved to the 
plaintiff to keep the whole estate for himself after liquidating the debt to the 
firm and paying defendants Nos. 1 and 2, who even after receipt of such 
payments were to remain as trustees, and after setting apart the sums men- 
tioned for satisfying the gifts to the temple and the other gifts mentioned. 

I will now refer briefly to the relevant portions of the plaint as the construc- 
tion of the contents thereof will determine the question whether this case falls, 
or not, under s. 92 of the Civil Procedure Code. 

In paragraph 4 it is admitted that some of the sums settled were to be 
utilised for purposes of charity. Then after a reference to the borrowings 
from the firm and to the provisions of cl, 14 of the deed, which I have refer- 
red to in some detail, it is alleged in paragraph 7 that the total amount bor- 
rowed by the settlor from the firm by October, 1921, came to Rs. 98,046-13-2, 
and that the plaintiff paid off that debt with moneys payable to him by the 
firm and became entitled to be reimbursed that sum with interest at six per 
cent. per annum from the income of the properties as if he were in the same 
position as the firm itself. 

Paragraph 8 alleges that Bapu died on or about April 26, 1922. Then it 
is alleged in paragraph 10 that after Bapu’s death the trustees managed the 
properties and the net rents and profits realised were utilised in paying 
Rs. 150 to defendant No. 1 and Rs. 50 to defendant No. 2, and the balance 
was credited towards the indebtedness of the settlor to the plaintiff till 
November 14, 1936, when the plaintiff entrusted the management of the 
property to defendant No. 1 as he was keeping unwell and unable to look 
after his affairs and was getting old. 

Paragraph 11 alleges that thereafter defendant No. 1 has managed the 
said property exclusively, has not made any payment to the plaintiff in 
respect of the amount due and payable by the settlor to him, that he has 
not kept proper accounts and has appropriated all the rents and realisations 
of the said property to himself. Thus there is an allegation of a breach by 
these trustees of their duty to devote part of the funds towards public pur- 
poses of a charitable or religious nature. This paragraph then alleges that 
defendant No. 1 has refused to show the accounts to the plaintiff and has 
refused to allow the plaintiff to take part in the management of the said 
properties. 

Paragraph 12 refers to cl. 16 of the settlement, the terms of which I have 
already referred to. In paragraph 13 it is alleged that defendants Nos. 1 and 
2 have taken certain sums out of the income of the property wrongly and that 
the trust estate is entitled to be reimbursed those sums out of the beneficial 
interest of the defendants in the sums of Rs. 30,000 and Rs. 10,000 respec- 
tively and that the plaintiff or the trust estate is entitled to recover from the 
defendants personally the amounts of the over-payments. Paragraph 14 alleges 
that the debt of the settlor to the plaintiff amounts to Rs. 1,31,641-13-8. In 
paragraph 15 the plaintiff submits that he is entitled to recover that amount 
out of the income of the properties of the settlor in priority to all the gifts 
provided by the deed of settlement. This allegation amounts to a claim by 
the plaintiff to take priority even over the gifts for public purposes of a 
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O.C. J. charitable or religious nature. By the same paragraph the plaintiff claims 
1941 that he is entitled to get the property sold and recover the debt due to him in 
ane full, and that on a proper construction of the deed if the sale proceeds are 

FAGA TA insufficient to pay him in full the debt due to the plaintiff and the other gifts 
`v. ` mentioned therein the gifts in favour of the defendants should’ abate propor- 
BHAL- — tjonately. 

a In paragraph 16 the plaintiff repeats his previous allegation that defendant 
25 No. 1 is in exclusive management of the properties and is utilising the rents 
Blackwell J. and profits of the property for his personal use and is excluding the plaintiff 
m and defendant No. 2 from the management. The plaintiff complains that his 
debt is not paid, and states that he desires that the trust created by the 
deed of settlement including the trust for the satisfaction of the plaintiffs 
debt should be administered by and under the directions of this Honourable 
Court. The plaint ends with the various prayers to which I have already 
drawn attention, and a prayer that for the purposes previously mentioned 
enquiries be made, directions given and accounts taken, and other . prayers 

which it is not necessary to refer to. 

Section 92(7) of the Code of Civil Procedure provides that in the case of 
any alleged breach of any express or constructive trust created for public 
purposes of a charitable or religious nature, or where the direction of the 
Court is deemed necessary for the administration of any such trust, the Ad- 
vocate General, or two or more persons having an interest in the trust and 
having obtained the consent in writing of the Advocate General, may institute 
a suit to obtain a decree of the kind mentioned in subcls. (a) to (h) of the 
section. For the present purposes it is only necessary to refer to (d) directing 
accounts and enquiries, (e) declaring what proportion of the trust-property 
or of the interest therein shall be allocated to any particular object of the 
trust, and (f) authorising the whole or any part of the trust-property to be 
let, sold, mortgaged or exchanged. By sub-s. (2), it is laid down that save 
as provided by the Religious Endowments Act, 1863, no suit claiming any of 
the reliefs specified in sub-s. (1) shall be instituted in respect of any such 
trust as is therein referred to except in conformity with the provisions of 
that sub-section. 

The case of Narsidas v. Ravishankar: laid down that to bring s. 92 of the 
Civil Procedure Code into operation there must be a suit alleging (@) a 
breach of some express or constructive trust created for public purposes of a 
charitable or a religious nature, or (b) that some direction of the Court is 
necessary for the administration of any such trust. The case decided that 
if either of these conditions is fulfilled and a suit is filed asking for any of 
the specific reliefs mentioned in the sub-heads (a) to (h), then the case 
falls within sub-s. (1) of s. 92. There are on the other hand cases where a 
trustee has brought a suit for accounts against other trustees of a trust created 
for public purposes of a charitable or religious nature, and has complained 
that he is not allowed to take part in the administration of the trust, and 
has asked for an injunction against his co-trustees to restrain them from 
preventing him from taking part in the administration of the trust, where the 
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Courts have held that such allegations raise merely a private dispute be- 
tween the trustees inter se and that such cases do not fall within the purview 
of s. 92 of the Code. A typical case of this kind is Bapuji Jagannath v. 
Govindlal Kasendas.1 | 

Mr. Daphtary for the plaintiff did not profess that this was a simple case 
of a trustee asking for accounts against his co-trustees of a character such as 
I have mentioned. His submission was that this settlement was of a compo- 
site character. He conceded that the plaintiff was a beneficiary under the 
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ficiary. He submitted, however, that this settlement should be looked at 
from two points of view, as a settlement partly for a public purpose of a 
charitable or religious nature and partly for purely private purposes. He 
referred to a number of authorities in which it has been pointed out that a 
suit brought with the leave of the Advocate General under s. 92 is a repre- 
sentative suit in which the plaintiffs claim on behalf of the public generally 
for relief in respect of breaches of trust created for public purposes of a 
charitable or religious nature. Mr. Daphtary submitted that in the present 
suit the plaintiff was really seeking to enforce as a beneficiary a private right 
conferred upon him under the deed of settlement, and that even though he 
was asking for other reliefs some of which fell within sub-heads (a) to (h) 
of s. 92 that was immaterial, and he contended’ that the plaintiff was entitled 
to seek to enforce his private right wihout infringing the requirements of 
s. 92. In support of his argument Mr. Daphtary referred to Appanna 
Poricha v. Narasinga Poricha? a full bench decision of the Madras High 
Court, and Aboo v. Aboo,? where Mr. Justice Braund held that although the 
disposition of the trust in that case was a compound one, being partly within 
and partly outside s. 92 of the Civil Procedure Code, the breaches alleged 
were with regard to the primary or non-public trust and the plaintiffs interest 
in the suit was confined only to such trust, and the case therefore did not 
fall within s. 92 of the Code. 

I do not agree with Mr. Daphtary that this case is one in which the 
plaintiff is merely seeking to enforce his private rights under the deed of 
Settlement against his co-trustees. It is alleged in paragraphs 11 and 16 
that defendant No. 1 has appropriated all the rents and profits of the pro- 
perty to hiniself. This amounts to an allegation that defendant No. 1 has 
committed a breach of a trust admittedly created for public purposes of a 
charitable or religious nature. This allegation, in my opinion, takes this case 
outside the class of authorities of which Appanna Poricha v. Narasinga 
Poricha and Aboo v. Aboo are typical instances. The plaintiff having alleg- 
ed a breach of trust created for public purposes of a charitable or religious 
nature the case, in my opinion, clearly falls within the express words of s. 92. 
No doubt the plaintiff brought this suit really for the purpose of enforcing 
payment of the debt due by the settlor to the firm which the plaintiff him- 
self paid. It may be that he could so have framed his suit against defendants 
Nos. 1 and 2 as not to bring himself within the ambit of s. 92. In my opi- 


1 (1916) I. L. R. 40 Bom. 439, 2 (1921) LL.R. 45 Mad, 113, F.B. 
s.c. 18 Bom, L. R. 335. 3 [1939] Ran. 140. 
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nion, however, he has not done so, As a trustee he is not only interested in 
seeing that there are no breaches of trust created for public purposes of a 
charitable or religious nature, but he is bound to take proper steps to prevent 
such breaches. Having regard to the wording of s. 92, as he has filed 
a suit alleging such breaches and has asked for some of the reliefs contem- 
plated in sub-heads (@) to (k), viz., for accounts and inquiries, that it may 
be decided what proportion of the trust property is to be devoted to various 
objects, and that the property may be sold for the purpose of giving effect 
to the terms of the settlement, in my opinion, he does bring himself within 
the provisions of s. 92, and is not entitled to bring that suit without the con- 
sent of the Advocate General, or without joining along with himself some 
other person having an interest in the trust. Having regard to the express 
words of s. 92, it is, in my opinion, idle to contend that this is merely a suit 
by a beneficiary for the purpose of enforcing a private right of hiseown. It 
is a suit by a trustee alleging breaches of the trust and asking for some of 
the reliefs contemplated by s. 92. I therefore answer the first-issue by saying 
that the consent of the Advocate General is necessary, and that in the ab- 
sence of such consent this suit is not maintainable. 

As regards costs Mr. Daphtary submitted that the plaintiff ought to have 
his costs out of the trust estate. I am unable to accede to this submission. The 
plaintiff must be deemed to know the provisions of s. 92. If a trustee brings 
a suit which he is not entitled to bring according to s. 92 without complying 
with its terms, in my opinion, he must bear the ordinary consequences for the 
failure of such a suit, and I ought not to allow the fact that he is a trustee 
bringing a suit against co-trustees to out-weigh the ordinary rule that a man 
who brings a suit! in a form not permitted to him, which suit must therefore 
necessarily fail, must bear the consequences. Accordingly, I dismiss this suit 
with costs. 

On July 22, 1940, Mr. Justice Kania reserved the costs of a summons 
taken out by the plaintiff for adding the Official Assignee as a party defend- 
ant to the suit. Mr. K. T. Desai asks for the costs of this summons. Mr. 
M. M. Desai for the plaintiff concedes that as the whole suit has failed the 
defendants must be entitled to the costs of this summons. Accordingly, I 
direct that the defendants should have the costs of this summons, viz., Rs. 135. 


2 


Suit dismissed s 


Attorneys for plaintiff: Ambubhai & Diwanji. 
Attorneys for defendants: Thakordas, Daru & Hemany. 
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Before Mr. Justice Kania. 


HARGOWANDAS B. KOTAK 
; v. 


CHIMANLAL VADILAL SHAH.* 


Contempt of Couri—Ohamber proceedings—Proceedings relating to appointment of 
guardian ad litem—Publication in newspaper. 


It is a contempt of Court to publish chamber proceedings in the High Court 
without an order of the Court. 

Proceeding relating to the appointment of a guardian ad litem is a proceed- 
ing relating to a ward of the Court, and, therefore, it cannot be published in a 
newspaper without the leave of the Court. 

Purshottam v. Navanitlal’ and Scott v, Scott,? referred to and followed. 


PROCEEDINGS for contempt of Court. 

One Jadavkumar filed a suit in the High Court (No. 646 of 1941) against 
Bai ‘Pushpa (defendant No. 1) and her father Hargovandas B. Kotak 
(applicant-defendant No. 2) for a declaration that defendant No. 1 was his 
lawfully wedded wife and for an injunction restraining defendant No. 2 from 
preventing defendant No. 1 from returning to him. 

As defendant No. 1 was a minor, the plaintiff presented a petition for the 
appointment of a guardian ad litem. The Prothonotary after hearing the 
parties appointed a Court officer as the guardian ad litem on June 27, 
1941. Being dissatisfied with that order defendant No. 2 applied to the Judge 
in Chambers to re-hear the matter. The Chamber Judge after re-hearing 
the matter confirmed the appointment of the Court officer on July 7, 1941. 

One Chimanlal Vadilal Shah (respondent) was the publisher of a morning 
daily called the Bharat Samachar and of an evening daily called the Matru- 
bhumi. He published in the Bharat Samachar of August 4, 1941, the follow- 
ing advertisement at a prominent place on the front page :— 

“Please do not fail to read Matrubhumi of this evening for the romance of alleged 


matrimony between “ Kotak-Mainthia” which has caused sensation in the Lohana 
caste ”. 


In the issue of the Matrubhumi of the same date he published the follow- 
ing article purporting to give an account of the proceedings which took place 
in Chambers on July 7, 1941, at the hearing of the petition for the appoint- 
ment of a guardian ad litem. 


“Commotion and sensation created in the Lohana community. 

Application to the High Court for appointment of guardian ad litem of Shri 
Pushpa Kotak. ; 

Ultimately Court did not accept the guardianship of Hargowandas Kotak the 
father of the minor girl. 

Various sensational facts adduced before the Court. 

The Court appointed Shri Kirtikar the guardian ad litem of the minor girl. 

Order against the applicant Shri Mainthia to pay the costs of the guardian. 


* O. C. J. Suit No. 646 of 1941. 2 [1913] A. C. 417. 
1 (1925) 28 Bom. L, R. 148. 
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From our special correspondent. 
Bombay, Sunday. 
Recently an incident causing commotion and sensation amongst the entire 


HARGOWAN- Lohana community has been spreading from mouth to mouth has been amongst 
DAS KOTAK the public from the High Court House. 


V. 


This case involved the question of guardianship of a minor girl belonging to a 


CHIMANLAL well-known family of the Lohana caste and the protection of a Court of law was 
VADILAL sought for its solution. 


The question of the appointment of guardian of a girl of well-known family. 

An application was made to the High Court by Shri Jadavkumar Liladhar Main- 
thia a youth belonging to the Lohana caste for the appointment of guardian of 
Pushpaben daughter of Hargowandas Kotak a well-known member of the Kotak 
family by placing various facts before it. 

After hearing both the parties, the decision on the above application was given 
by the Prothonotary and Senior Master of the High Court Mr. Rahimtulla on 
June 4 and an order was made appointing Mr. Kirtikar who is the First Assistant 
Master of the High Court as the guardian of the said Pushpaben who is at presen 
a minor. 

Aggrieved by the said order, a chamber summons was taken out which was 
called on for hearing before the Hon’ble Mr. Justice Kania on July 7. 

Attendance of the father and uncle. 

At that time, besides the father of Pushpabai, her uncle who is the Diwan of 
Janjira State is reported to have given his attendance in Court. 

The minor girl was asked by the Court several questions. Besides this the matter 
was argued on both sides after which the Hon’ble Court made an order that the 
decision given by the Prothonotary should continue to remain im force and it was 
arranged to keep the said girl under the guardianship of Mr. Kirtikar till April 30, 
1942. 

Strong argumenis were advanced by the legal advisers of Shri Jadavkumar in 
connection with the undesirability of keeping the girl.under the guardianship of her 
father. 

The question of age of the minor girl. 

In the course of the enquiry, her father Shri Hargowandas Kotak had declared 
his ignorance about the horoscope of Pushpaben, in answer to the question put to 
him. Great surprise was caused at ‘such an educated man not being in a position 
to know the date of birth of his daughter. 

The Court made an order against Shri Jadavkumar to pay the costs of the 
guardian. 

Mr. Kanga instructed by Messrs. Mulla & Mulla, Solicitors, was present on be- 
half of Shri Kotak while Shri Purshottamdas instructed by Messrs. Dhru & Co. 
was present on behalf of Shri Jadavkumar Mainthia. 

Question of guardianship. 

In the background of the question of guardianship some story similar to like the 
romance exhibited in the moving pictures of the twentieth century is believed to 
be existing. 

Before we place before the public the romance in the background in its entirety, 
we are doing the needful ,for considering what legal shape to give to it and in a- 
day or two, we shall present to the readers’ of Matru Bhoomi the whole romance 
which will cause them to forget even the sensational romantic novels of this age.” 


Defendant No. 2’s attorneys wrote to the respondent on August 7, 1941, 
that the report published by him in the Matrubhumi contained false and 
defamatory allegations and insinuations against defendant No. 2, that the 
tone and tenor of the report and the false allegations contained therein as 
also the large block letters in which the report was published with very’ pro- 
minent and glaring head-lines and the fact that it was published almost a 
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month after the date of the order clearly showed that the report had been O. C.J. 
inspired from designing quarters and had been published recklessly and mali- 1941 
ciously with a view to humiliate defendant No. 2 and to cause the loss of his “7 
reputation in his community, and that the publication of the report amounted HARGOWAN- 
to contempt of Court. They called upon the respondent to give an apology a oe 
for publishing such report and an undertaking not to publish in future any CHIMANLAL 
such defamatory, libellous, or wrongful account or advertisement concerning VADILAL 
defendant No. 2. g 
The respondent did not give any apology or undertaking asked for. 
Defendant No. 2 (applicant) applied to the Court to call upon the respon- 
dent to show cause why he should not be proceeded with for contempt of 
Court. He submitted that the publication of the proceedings in chambers 
amounted to contempt of Court, and that it was also contempt of Court to 
make comments on a pending case. 


M. C. Setaluad, Advocate General, with G. N. Joshi, for the applicant. 
C. K. Daphtary, with Chandrasen Mahimtura, for the respondent. 


KANIA J. This is a notice of motion taken out by the applicant (who is 
defendant No. 2 in the suit) against the respondent, Chimanlal Vadilal Shah, 
the managing director of Shah Publicity Corporation, Ltd. . 

This suit is filed by the plaintiff against two defendants. Defendant No. 1, 
who is the daughter of defendant No. 2, is a minor. Plaintiff alleges that 
he is married to defendant No. 1 and after the alleged marriage the plaintiff 
and defendant No. 1 lived together at Poona. It is stated in the plaint that 
defendant No. 2 caused defendant No. 1 to leave the plaintiff, and although 
he made efforts, defendant No. 1 had not returned to him. ‘The prayers are 
for a declaration that defendant No. 1 is the lawfully wedded wife of the 
plaintiff and inter alia for an injunction restraining defendant No. 2 from 
preventing defendant No. 1 from returning to the plaintiff. After the suit 
was filed, as defendant No. 1 was a minor, proceedings were taken in chambers 
to get a guardian wd litem appointed for her. The summons first came before 
the Prothonotary and after hearing the parties he appointed Mr. Kirtikar, 
a Court officer, the guardian ad hitem. An application was made to the Judge 
in chambers to re-hear this summons, as permitted by the High Court Rules. 
After hearing the parties, including the minor, the appointment of Mr. Kirti- 
kar as guardian ad litem was confirmed. That order was made on July 7, 
1941. 

The respondent is the managing director of Shah Publicity Corporation, 
Ltd., which publishes in the Gujarathi language the ‘Matrubhumi’ (daily 
and weekly editions) and ‘ Bharat Samachar’ among other newspapers. In 
the publication of the Bharat Samachar of August 4 there appeared on the 
front page, just below the principal telegrams of the day, a statement to the 
following effect : 

“Do not fail to read Matrubhumt of this evening for ihe romance of the alleged ~ 
matrimony of Kotak—-Menthia which has caused sensation in the Lohana caste.” 
In the publication of Matrubhumi that afternoon there appeared on the front 
page, just below the principal telegrams, in bold letters the following : 


“For the Pushpa Menthia marriage story see page 5.” 
R. 13. ° 
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On page 5 was published the statements which are contended to be contempt 
of the Court. An official translation of that statement is put in but that does 
not give a full impression of the effect of the original publication. The head- 
ing is spread over the whole width of the page. Thereafter in smaller bold 
letters observations in head lines are printed. Then follow statements under 
separate headings which are also printed in bold type. The statements them- 
selves are printed in different types, some in larger than the rest. Obviously 
the difference in types is intended to emphasise what is printed in bold letters. 
Towards the end of that publication occurs the following : 

“The question of guardianship. 

It is stated that the background, on which the question of guardianship has 


arisen, consists of a story similar to the enterprising romanced appearing in movie 
pictures of the twentieth century. 


Considering it necessary to give a legal shape to the whole incident constituting 
the background, before putting the same before our readers, we have been ‘doing the 
needful in the matter and only in a day or two, the whole incident, making one 


forget the thrilling and present-day novels, will be placed at the service of the 
readers of Matrubhumi.” 


The heading is printed in bold type. The first paragraph is printed also in 
bold type, but not so bold as the heading ; while the last portion is in ordinary 
type. 

Having seen this deferidant No. 2’s attorneys wrote to the editor, printer 
and publisher of Maetrubhwmi on August 7 and complained that the afore- 
said publication considered with the tone and tenor of the same was a con- 
tempt of Court and inter alia called upon them to give an undertaking not 


_to publish in future such libellous, adverse and wrongful account and criticism 


4 


concerning the application in respect of the said proceedings. The reply sent 
by the respondent was that the publication did not give an account of the 
proceedings conducted in chambers as alleged by the applicant’s attorneys. 
The respondent stated that he was ready to give room to any statement the 
applicant might like to make as explanatory or as a correction in his paper. 
He denied that the publication was malicious or made with a view to create 
any sensation, but alleged that it was made only as an interesting news item 
and for public good. In conclusion he refused to give any undertaking as 
asked for by the applicant. The applicant has therefore taken out this rule 
for contempt. 

It is argued on behalf of the applicant that the publication of a proceeding 
in chamber is not permitted without the express leave of the Judge, and inas- 
much as the respondent has attempted to do so it amounts to contempt. It 


. is secondly urged that even if this wider proposition is not accepted, inasmuch 


as the chamber proceedings related to a minor i.e. in the matter of the 
appointment of a guardian ad litem of a minor defendant, the case is within 
the exception recognised in law and there is contempt of Court. Even if this 
was not accepted, in the alternative it is contended, that having regard to the 
present pending proceedings the words and expressions used in the publication 
are likely to and may prejudice the fair trial of the suit. On behalf of the 
respondent it is contended that there is no absolute prohibition against a 
publication of proceedings in chambers; that these are not proceedings in 
respect of a ward of Court, which proceedings are limited to guardianship 
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proceedings only ; and, lastly, that the publication was not calculated to pre- O.C. J. 
judice the fair trial of the suit. On behalf of the respondent it was strongly 1941 
urged that even if there was a technical contempt, the Court is not bound to nes 
and indeed should not exercise its discretionary summary jurisdiction on a ean 
mere application, unless the Court was convinced that the publication would "i 
interfere with the ends of justice and prevent a fair trial. CHIMANLAL 
On the first point, apart from English cases, we have the decision of our VADILAL 
Appeal Court in Purshottam v. Navanitilal+. In that case when chamber Pee j 
proceedings relating to an application of guardianship were published without ~~" 
the leave of the Court, a notice of motion for contempt was taken out inter 
alia against the newspaper which published the report. The matter came for 
consideration before Taraporevala J., who in a considered judgment held 
that the charge of contempt of Court was established. The leading decision 
of Scott. v. Scoti? was carefully gone into and the whole argument for the 
respondents was based on that decision. The learned Judge pointed out 
that throughout his experience, both as a member of the bar and of the bench, 
chamber proceedings were never reported in newspapers without the express 
permission of the Judge and that was a salutary rule. When the matter went 
in appeal, the Appeal Court confirmed that practice prevailing in the High 
Court, and Macleod C. J. towards the end of his judgment observed as fol- 
lows (p. 159) :— 
“In other matters no Judge would be likely to refuse permission without very 
good reason, nor, on the other hand, is it likely that a newspaper editor would wish 
to act contrary to a practice which has now been authoritatively notified as exist- 
ing.” 
If any doubt existed about the practice, that was a distinct notice to all news- 
papers, so far as this High Court was concerned, that reports of chamber 
matters were not to be published in newspapers except with the express per- 
mission of the Judge concerned. That practice was thus authoritatively noti- 
fied as existing. So far as I am aware, since then, no newspaper has at any 
time ventured to publish any proceedings in chambers without an express 
permission of the Court. Speaking for myself, I think it is a wholesome 
practice and should be adhered to. A motion for contempt of Court is 
a proceeding adopted to prevent the abuse of the privilege of the public to 
attend the Courts and hear the proceedings which are going on. The extent 
to which the publication of pending proceedings is likely to influence the 
minds of parties or witnesses is a question which is likely to differ in 
different countries according to the state of education and social customs. 
While I have nothing to say in respect of the English decisions which are stated 
to go—but which I do not think necessarily go—to the length the respondent 
asks me to consider as going, I adhere to the view that this practice which 
has been recognised as based on sound common sense is a result of experience 
of Judges in this presidency. I am, therefore, of the opinion that the wider 
proposition viz., that no chamber proceedings should be published in a news- 
paper without an order of the Court, should be adhered to. I recognise that 
the administration of justice is a matter of public importance and the fact 


1 (1925) 28 Bom. L. R. 148. 2 [1913] A. C. 417. 
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O. C. J. that it is administered in public and is open to the observation and criticism 
1941 if necessary of the public is' a wholesome rule and should be accepted with- 
bina out any reservation. At the same time the comments or the: observations or 

a the publication of proceedings before their termination and the effect thereof 
ae on the public mind is a question which, as I have pointed out, is likely to 
CHIMANLAL vary in different circumstances and under different local conditions. I am,. 

VADILAL therefore, not departing from the recognised rule that the administration of 
p justice should be open and public, in holding that the publication of chamber 

KarAJ matters in newspapers should not be allowed except with the express permis- 

sion of the Judge. As pointed out by Macleod C. J. no Judge would be 
likely to refuse permission without very good reason, It should be recognised 
that a Judge as such has no interest either in the publication or non-publica- 
tion: of what transpires in Court except for the purpose of guidance or 
knowledge of the public. . 

Assuming without admitting that the right of newspapers to publish reports 
of chamber matters is limited only by the exceptions recognised in Scott v. 
Scott, it is clear that those exceptions cover two cases viz., cases relat- 
ing to wards and lunatics. I. would summarise the effect of the judgments in 
Scott v. Scott in’ respect of these two exceptions in the words of Tarapore- 
vala J. in Purshottam v. Navanitlal. It is there stated as follows 
(p. 151) :— 

“...0n going through the judgments in Scott y. Scott carefully, and more parti- 
cularly the portion relating to cases of wards and lunatics, there is no doubt in my 
mind that the various lords meant, by the use of the words ‘ matters relating to 
wards of Courts or wards’ matters in which the interests of a minor whether a ward 
of the Court or not were sought to be protected by an order of the Court. The 
matters relating to wards and lunatics are treated as private matters not because 
they relate to persons who have been declared wards of the Court or to persons 
who have been adjudicated lunatics by the Court, but because the matters relating 
to these two classes of cases are in their very nature domestic matters ; they relate 
to the domestic affairs of the family, and whether the petition is rejected or an 
order is made making a minor a ward of the Court and appointing a guardian or 
declaring a natural guardian of the minor, the Court in exercising its jurisdiction 
therein hears a matter which is of a purely domestic nature, and therefore neces- 
sarily not concerning the public.” 

In the course of his judgment in appeal Macleod C. J. observed (p. 157) :— 


éé 


. with regard to matters relating to wards and lunatics and matters in which 
the publication of certain facts would cause injury to individuals the rule of practice 
is absolute.” 

It was argued that if the publication of chamber matters was not authorised 
it might give rise to complications, and the following observations of Fletcher- 
Moulton L. J. in Scott v. Scoti (Court of Appeal) were relied upon (p. 271): 

“ Many thousands of summonses in actions are heard in chambers in the course of 
each year, and during all my experience at the Bar and on the Bench I have 
never heard it suggested that there is the slightest obligation of secrecy as to 
what passes in chambers. Everything which there transpires is and always has 
been spoken of with precisely the same freedom as that which passes in Court.” 
It appears that the learned Lord Justice was not there referring to newspaper 
reports. I am not concerned in these proceedings with the publication there 


1 [1912] P. 241. 


VOL. XLIV. | THE BOMBAY LAW REPORTER. 104 


contemplated. I am dealing only with a case of publication in a newspaper. 0.C. J. 
Publications of the kind mentioned in the above quoted observations may 1942 
bear two aspects : one, that the occasion of publication otherwise than in news- __ ~~ —s 
papers may be between, privileged persons and on privileged occasions, or in ae Se 
the alternative although they amount to technical contempt of Court the v 
Court will not take notice of it- because they cannot or do not interfere with CHIMANLAL 
fhe fair trial of the suit. I do not propose to consider that aspect of the VADILAL 
case which has not arisen before me and my observations‘are not to be deem- ao 
ed as applicable to that contingency. 

In the present case it was argued that the chamber proceedings in question 
in this matter were not proceedings relating to wards. On behalf of the 
respondent it was attempted to be limited to petitions for guardianship and 
nothing more. It was argued that where the question was in respect of the 
person ôf the ward, the Court considered that it was a matter between the 
Court and the individual and the public were not concerned with that question. 
It was contended that all proceedings or steps which have to be taken in 
respect of the conduct of a suit are matters of public interest and therefore 
the proceedings in the matter of the appointment of a guardian ed litem were 
outside the exceptions. In my opinion this argument is unsound. The rules 
for the appointment of guardian ad litem are found in the Civil Procedure 
Code. ‘Those rules provide that notice for the appointment of a guardian 
ad litem must be given to the minor or the person with whom the minor resid- 
ed. The rules further provide that no guardian ad litem appointed by the 
Court had authority to enter into a compromise without the express permission 
of the Court and the Court even thereafter had to sanction the particular 
compromise as for the benefit of the minor. The underlying principle on 
which those rules are framed is that a minor litigant is entitled to the pro- 
tection of tha Court which is bound to see that the minor’s interests are safe- 
guarded and that irrespective of the rights of the adults, the minor’s point of 
view and contentions are put forward without fear or favour. It is for that 
purpose that in the event of there being a dispute the Court appoints its own 
` officer as guardian for the purposes of the suit. Indeed the term ‘ guardian’ 
indicates without any reservation the fact that in making the appointment 
the Court is exercising its jurisdiction to take care of the minor who is involved 
before it in the litigation. This case clearly illustrates that principle. When 
the chamber summons was argued before me it was strongly urged on behalf 
of the plaintiff that if defendant No. 2 was appointed the guardian ad litem 
the minor’s written statement will be nothing but the voice of defendant No. 2 
and not an independent written statement of the minor. On the other hand 
it was contended that details of somewhat intimate nature may be difficult 
to be conveyed by the minor to an outsider and it was therefore desirable that 
defendant No. 2 should be appointed a guardian ad litem. After hearing 
the contentions of the parties it was considered that the interest of justice 
required that a Court officer should be appointed the guardian ad litem and 
as I have stated the appointment of Mr. Kirtikar was confirmed. This shows 
that the decision about who should be the guardian ad litem was based on 
who would be thd proper person to represent and take care of the interest 
and rights of the minor, rather than what the plaintiff or defendant No. 2 
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O.C.J. may desire to say or do. Therefore the proceeding relating to the appoint- 
1941 ment of a guardian ad litem is in my opinion a proceeding relating to a ward 


wie of the Court and is within the exceptions recognised in Scott v. Scott. 
eet au Even if a different view were taken, the question arises whether this publi- 


v. cation is likely to or may interfere with the pending litigation. On behalf 
CHIMANLAL of the respondent it was contended that every report is not necessarily an inter- 
VADILAL ference with the progress of the suit, and even if there may be a publication 
Kania J which may not be authorised and may give rise to a technical contempt, the 
— Court should take no steps to punish a party; unless it clearly came to the 
conclusion that the publication was such as was likely to or might interfere with 
the progress or trial of the suit. See Plating Company v. Farquharson, The 
Queen v. Payne, The King v. Dolan? and the observations of Cotton L. J. 
in Hunt v. Clarke* which have been accepted and adopted in numerous judg- 

ments thereafter. They are as follows (p. 493) :— : 

“Now that I apply and adopt as the principle which ought to regulate these 
applications—that there should be no such application made unless the thing done 
is of such a nature as to require the arbitrary and summary interference of the Court 
in order to enable justice to be duly and properly administered without any inter- 
ruption or interference, that is what we have to consider, and in my opimon, although 
as I say there is here that which is technically a contempt, and may be such a con- 
tempt as to be of a serious nature, I cannot think there is any such interference or 
any such fear of any such interference with the due conduct. of this action, or any 
such prejudice to the defendant who is applying here, as to justify the Court in 
interfering by this summary and arbitrary process. When it is clear and evident 
on the facts of the case and on ihe documents ..... that such is the case, in my 
opinion no such application ought to be made ...’ 


Another principle of law is that although the publication may be defamatory 
of the parties, it does not necessarily call for the intervention of the Court 
unless it is likely to interfere with the trial of the suit. These principles are 
not disputed. l 

On. behalf of the respondent Mr. Daphtary conceded that what was stated 
in the publication was not correct, and in, addition to the report it contained 
comments. It is significant that the reply of the respondent sent to the appli- | 
cant’s attorneys was that the publication did not give an account of the pro- 
ceedings conducted in chamber although in the penultimate paragraph he 
stated that the publication was an interesting news item made for public good. 
I propose to notice only a few points in this publication both with a view to 
see if it is a fair and honest publication and to find out ‘whether the effect 
of the publication would be to interfere with the progress of the suit. I have 
already pointed out the nature of the suit and the principal controversy bet- 
ween the parties. 

In the head-lines it is mentioned that the guardianship of Hargowandas 
Kotak, the father of the minor girl, was ultimately rejected. This is untrue. 
The proceedings were for the appointment of a guardian ad litem and the 
impression this statement is likely to create is that some application for the 
guardianship of the minor’s person was made and the father was considered 


1 (1881) 17 Ch. D. 49, 55. 4 (1889) 58 L. J. Q. B. (NS). 
2 [1896] 1 Q. B. 577, 581. 490, 
-3 [1907] 2 L R. 260. 
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unfit for that appointment. O.C. J. 
It is then stated “Several sensational details submitted.” It is clear that 1941 

in the guardianship proceedings no sensational details were put forth or dis- ened 

cussed. HARGOWAN- 


It is next stated to be “ From our special correspondent.” ‘When the appli- Oa as 

¢ant’s attorneys inquired who was the informant, no reply was sent by the CHIMANLAL 

respondent. ,  VADILAL 
It then runs: naa 
> aoni 2 i , ‘ Kania]. 

Recently an incident having-come to light from the High’ Court precincts caus- M 

ing sensation and startle in the entire Lohana community has commenced to be 

much spoken of by the public.” 

There is no evidence to show that up to the date of that publication there 

‘was any sensation or startle caused in the Lohana community. It is not 

shown. how this incident came to light from the High Court precincts. The 

fact that the proceedings were misrepresented as guardianship proceedings is 

emphasised by the second heading in the article viz.: “Question regarding 

the guardianship of a maiden- of a well-known family ”. The name of defend- 

ant No. 1 is prominently mentioned and it is further stated as follows : 

“Tt was stated that it was undesirable to keep the girl under the guardianship of 

her father and in support of that convincing arguments were advanced by the 

counsel for Shri Jadavkumar.” 

‘This whole statement is a clear misrepresentation of what took place. In 

the next sub-heading it is stated that the father was unable to give the date 

of the birth of the girl and it caused surprise that an educated gentleman like 

the father should not be in a position to give the birth date of his daughter. 

It is now admitted that the father was nowhere in Court and the failure to 

give information was on the part of the uncle and not the father. Although 

this became known to! the respondent very shortly after this article was pub- 

lished, he has taken no steps to correct it up to now, in any of his subsequent 

editions. The last portion of the article which I have quoted at the begin- 

ning of the judgment is very significant. It shows that the intention was not 

merely to publish a report of the proceedings but the paper intended to put 

in a legal shape the whole incident with the background of a story similar 

to the enterprising romances appearing in the movie pictures of the twentieth 

century, and the readers of the papers were notified to be on the look-out 

in a day or two for an article which would make one forget the thrilling and 

‘sensational present day novels. It is obvious therefore that the intention of 

the paper was not merely to give a correct and unbiased report of the pro- 

ceedings which had taken place in Court, but to rouse the curiosity of its 

readers to read sensational romantic details which would cloud romantic 

novels. In view of these statements it is idle for the respondent to contend 

that the publication was an item of news. That fact is again belied by the 

fact that the order on the chamber summons was made on July 7 and this 

article was published on August 4, in a daily newspaper. Having regard to 

these facts it seems to me that the motive of the respondent was not to publish 

this particular article as an item of news but was something different. I am 

not concerned in this case with the motives of the writer. I am concerned 

with the effect which this publication is likely to cause. Two inferences are 
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perfectly clear from reading this report. The minor defendant No. 1, on 
whose behalf it was urged’ that she may be reluctant to give details of the 
facts to an outsider, would shrink further from giving the true information 
to the guardian ad litem, because she would always be afraid that if the 
proceedings in the case which took place in chambers were broadcasted with 
endorsements, additions and strictures, some things which she may dis- 
close may permanently ruin her life. The second effect is what would most 
likely be caused on the mind of defendant No. 2 who is stated in the article 
to be a leading member of the community. It is not difficult to believe that 
a man occupying such position may be driven to settle the suit, although he 
may have an honest case, because the fight is likely to give out to the whole 
world details of his family life which, even if true, he may not like to tom- 
tom before the world. If such publications were tolerated, it is most likely 
to influence defendant No. 2 in compromising the suit or preventing him 
from honestly fighting the litigation according to his nght. In my opinion 
this is a gross casa and the Court should take a strict view of the matter. 

Even after an explanation was called for, the respondent had insisted that he 
was in the right and refused to give an undertaking in respect of the future 
publication which he threatened to make. His affidavit filed on this motion 
contests the fact that there is a contempt, contends that what he has done 
is within the law and ends with a halting apology that if he has done anything 
wrong he.is sorry for it. That is the subterfuge of every person who finds 
himself faced with a contempt motion. I do not think it is right for news- 
papers to show a partisan spirit in respect of a pending litigation, and as im 
my opinion this article appears to be one prepared and published in a partisan 
spirit, I am unable to consider it as falling within the functions of an honest: 
journalist. 

I, therefore, order the respondent, Chimanlal Vadilal Shah, the managing 
director of the Shah Publicity Corporation, Ltd., to pay the fine of Rs. 1,000: 
and he should pay the applicant’s costs of this motion taxed as between attor- 
ney and client. Costs to include costs reserved. 


Order accordingly. 


Attorneys for applicant: Mulla & Mulld. 
Attorneys for respondent : Dhru & Co. 
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- Before Mr. Justice Chagla. 


TRIMBAK YESHVANT NENE 1941 
v. 
September 3. 


ABDULLA ABDUL RAHIMAN.’ | Tt 


Costs—Separate sets of costs—Defendants—Separate defences—Fraud, allegation of. 


Each of the defendants appearing separately is entitled, in the event of success, 
to separate sets of costs, on the broad principle that a person who is brought 
before the Court, wrongly as it turns out, is entitled to defend himself in his 
own way and by the employment of such advocate as he thinks fit. There are 
certain exceptions to this general principle. 

Where parties to a suit are charged with fraud or misappropriation or breach 
of trust, they are fully entitled in defence of their character to employ such 
solicitor and such counsel as they think fit. The more so, where there are 
different charges of fraud against different defendants. 

Boswell yv. Coakst and Shridhar Balkrishna v. Poona City Municipality?, 
followed. 


TRIMBAK (plaintiff No. 1) was the father of plaintiffs Nos. 2 to 5 and de- 
‘ fendant No. 3. 

The plaintiffs alleged that prior to October 28, 1938, his joint family con- 
sisted of plaintiffs Nos. 1 to 4 and defendant No. 3. Plaintiff No. 5 was born 
on August 19, 1939. It was further alleged that on October 28, 1938, de- 
fendant No. 3 separated from the family and sold his interest to plaintiffs 
Nos. 1 to 4, for Rs. 10,000. He was twenty-two years old at the date of the 

- suit. It was also alleged that he was a person of weak mind and weak in- 
tellect, that after separation defendant No. 3 passed a deed of mortgage in 
favour of Abdulla (defendant No. 1) for Rs. 1,000 on December 2, 1938, and 
that the deed was ante-dated fraudulently to October 27, 1938. 

On February 2, 1939, defendant No. 1 transferred and assigned the deed 
of mortgage to defendant No. 2. 

The plaintiffs sued to have it declared that the deed of mortgage hav- 
ing been antedated was null and void, and that defendant No. 2 could acquire 
no rights under it. They charged defendants Nos. 1 and 2 with having acted 
in conspiracy to defraud plaintiffs and defendant No. 3 of their rights in the 
property mortgaged. 

Defendant No. 1 denied the charges made against him, and stated that the 
mortgage was executed on October 27, 1938, and that a sum of Rs. 1,000 was 
advanced by him to defendant No. 3. These contentions were accepted by 
defendant No. 2, who further contended that he was a bona fide transferee 
for value-without notice. 

The trial Judge held that the plaintiffs had failed to establish their case, 
and dismissed the suit. In passing an order as to costs, his Lordship delivered 
the following judgment. l : 


*O, C. J. Suit No. 1492 of 1939. 2 (1940) 42 Bom. L. R. 878. 
1 (1887) 36 Ch. D. 444. 
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S. R. Tendulkar and J. D. Davar, for the plaintiffs. 

D. B. Desai, with S. T. Karanee, for defendant No. 1. 
K. A. Somjee, with H. M. Khakhar, for defendant No. 2. 
Y. B. Rege, for defendant No. 3. 


CHAGLA J. In view of my decision in the suit, the plaintiffs must pay the 
costs of the suit of defendant No. 1 and defendant No. 2. Mr. Tendulkar 
on behalf of the plaintiffs submits that I should only allow one set of costs 
as between defendant No. 1 and defendant No. 2, and he contends that their 
defences are common and that, therefore, there was no reason why they should 
have severed their defences and instructed separate solicitors and appeared 
by separate counsel. Mr. Tendulkar points out that the question. in the suit 
related to the title of the properties which defendant No. 3 had mortgaged 
to defendant No. 1 and defendant No. 1 in his turn had transferred to de- 
fendant No. 2. Defendant No. 2 was defending his title to the properties. 
That was the only issue in the suit, and the defences of defendant No. 1 and 
defendant No. 2 were common. Mr. Tendulkar relies on the proposition of 
law as enunciated by Sir Dinshah Mulla in his commentary on s. 35 of the 
Civil Procedure Code that separate costs should not be allowed to defendants 
if the defence is common to all, or their interests are the same. This pro- 
position of law has received legislative recognition in the Bombay Pleaders 
Act (XVII of 1920) where s. 21 lays down that where in any proceeding there 
are several parties having the same interests or putting forward the same de- 
fence, they shall not, if awarded costs, be allowed more than one.set of plea- 
ders’ fees on party and party taxation unless the Court otherwise directs. 

Now, in this case it has to be noted that serious charges of fraud 
were levelled both against defendant No. 1 and defendant No. 2. Defendant 
No. 1 was charged with having prepared a fabricated document and having ` 
ante-dated it. Defendant No. 1 and defendant No. 2 were charged with con- 
spiracy in that they conspired: to defraud the plaintiffs and defendant No. 3 
of their rights in the properties, the subject-matter of the mortgage deed. The 
question then arises whether, in view of these serious charges of fraud against 
defendant No. 1 and defendant No. 2, they were entitled to sever their de- 
fences and appear by separate solicitors and counsel. In Boswell v. Cocks! 
there was an action brought by some of the creditors of one Harvey on behalf 
of themselves and the other creditors to have a sale of a life interest belong- 
ing to Harvey set aside on the ground that it had been made under an order 
of the Court to two persons, one of whom was in a fiduciary position to the 
trust estate, and that a proper disclosure of the facts had not{ been made. 
The sale was made to one Coaks and one Bunyon, the first two defendants 
on the record ; they bought for themselves and four other persons who were 
also made defendants. The trial of the action was before Mr. Justice Fry. 
Mr. Justice Fry decided in favour of the defendants. The plaintiffs appealed, 
and the Court of Appeal reversed the decision of Mr. Justice Fry. Then there 
was an appeal to the House of Lords, and the House of Lords restored the 
judgment of Mr. Justice Fry. Mr. Justice Fry made the following order as 
to costs (p. 445) :— 


1 (1887) 36 Ch. D. 444. 
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“,. in taxing the costs below both in the High Court of Justice and in the 
Court of Appeal, the Taxing Master do consider whether any of the Defendants in 
the cause who appeared separately had sufficient reason for severing in their defences, 
and if and in so far as it shall appear that they had not, then the said Taxing 
Master shall allow only one set of costs, or only as many sets of costs as he shall 
think right.” 


The Taxing Master allowed a separate bill of costs to each of the defendants, 
and he did this on the ground that the action was very serious both as to 
‘character and property to these defendants. The plaintiffs took out a sum- 
mons to have the certificate of the Taxing Master reviewed in respect of the 
allowance of costs of separate appearance. The matter came on before North J. 
It is to be noted that at the bar counsel appearing for the plaintiffs con- 
ceded that Coaks and Bunyon who were charged with fraud were entitled to 
have costs for separate appearances, and the only matter that was argued was 
whether the other four defendants who were not so charged were entitled to 
have separate sets of costs. Mr. Justice North refused to go behind the de- 
-cision of the Taxing Master holding that there was no appeal from his dis- 
cretion. The matter then went in appeal, and in the Court of Appeal at the 
bar it was again conceded that the twa defendants who were charged with 
fraud were entitled to have separate sets of costs, and the only! point that was 
argued on behalf of the appellants was whether there was any occasion for 
the four defendants who were not personally charged with fraud to appear 
‘separately from each other. Now it seems to me that it is the general prin- 
ciple as enunciated by North J. in this decision (Boswell v. Coaks') that as an 
ordinary rule each of the defendants appearing and succeeding in the suit is 
entitled to have separate sets of costs. 


This principle has also been accepted by the Chief Justice in a recent deci- 
sion in Shridhar Balkrishna v. Poona City Municipality. At p. 879 the learn- 
ed Chief Justice says that it is the practice to allow each of the defendants 
appearing separate sets of costs on the broad principle that a person, who is 
brought before the Court, wrongly as it turns out, is entitled to defend him- 
‘self in his own way and by the employment of such advocate as he thinks fit. 
Now, to this general principle of law certain exceptions have been grafted, 
and the question is whether this particular case is an exception as Mr. Ten- 
‘dulkar contends. In my opinion if parties to a suit are charged with fraud 
or misappropriation or breach of trust, they are fully entitled in defence of 
their character to employ such solicitor and such counsel as they think fit. 
But I also hold that in this case there are different charges of fraud against 
the two defendants, and this case does not even fall within the exception 
‘contended for by Mr. Tendulkar, because the fraud with which Mr. Desai’s 
client is charged is different from the fraud with which Mr. Somjee’s client 
is charged, and Mr. Desai and Mr. Somjee are entitled to defend their clients 
separately against these distinct charges of fraud, and therefore it cannot be 
said that the defences of defendant No. 1 and defendant No. 2 are common. 


I, therefore, hold that the plaintiffs should pay the costs of the defendants 
and that there should be two sets of costs. 


1 (1887) 36 Ch. D. 444, 447. 2 (1940) 42 Bom. L. R. 878. 
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A.C. J. Counterclaims of. defendants Nos. 1 and 2 are dismissed with costs. Costs 
1941 to be set off against the costs awarded to the defendants. 
wae Mr. Tendulkar applies that I should quantify the costs of this suit under 
Haman r. 549-A of the Bombay High Court Rules. This rule has application only 
Neng When the Judge trying the suit can without any difficulty fix the costs. This 
v. rule is not intended to constitute the Judge a Taxing Master, and looking to 
ABDULLA the seriousness of the charges in this case, the length of the inquiry and the 
Spee other factors, I do not think it is a fit case in which I should quantify the 
eee costs. Therefore the costs should be taxed. 


Chagia J. A 
LA Order accordingly. 
Attorneys for plaintiffs : Thatte & Co. 
Attorneys for defendants : Mahimtura & Co. $ 
Before Mr. Justice Chagla. 
1941. BACHUBAI MANJREKAR 
Aangaan? y. 
October 7. 


ae RAGHUNATH GHANSHYAM MANJREKAR.* 


Civil Procedure Code (Act V of 1908), O. XXI, 7. 41—Ex parte order—Chamber 
summons—Practice. 


Although it is not necessary to take out a chamber summons for applying. 
ta the Judge in Chamber, to examine the judgment-debtor or any other per- 
son orally relating to the judgment-debtor’s property, under O. XXI, r. 41, of 
the Civil Procedure Code, 1908, the Court should never make an order without 
in the first instance giving notice to the party against whom an order is sought, 
except in very exceptional circumstances. 

In re Premji Trikumdas’ and National Bank of India, Ld. y. Ghuznavi?, 
referred to. 


PROCEEDINGS in execution. l 

On July 8, 1941, the plaintiffs Bachubai and Manjulabai obtained a money 
decree for Rs. 10,794-10-0 against the defendant Raghunath. 

Subsequently, the plaintiffs applied ex parte to the Judge in chambers for 
an order under O. XXI, r. 41, of the Civil Procedure Code, 1908, for orab 
examination of the defendant as also his accountant Purshottam, who was: 
not a party to the suit. 


A question arose, what was the procedure to be followed in obtaining an: 
order under O. XXI, r. 41. 


Bhimji of Bhimji & Co., solicitors, for the plaintiffs. 


+0. C. J. Suit No. 338 of 1940. 2 (1915) L L. R. 43 Cal. 285. 
1 (1893) I. L. R. 17 Bom, 514. 
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CHAGLA J. On July 8, 1941, the plaintiffs obtained a decree against the 0.C.J. 
defendant for a sum of Rs. 10,794-10-0, costs and interest on judgment at 1941 
six per cent. Mr. Bhimji for the plaintiffs applies for an order under O. XXI, —— 
r. 41, of the Civil Procedure Code, 1908, for the oral examination of the heen 
defendant and his late accountant Purshottam Dattaram Shete, and for pro- ‘i 
duction of the books of account of the business of Ghanshyam Govind Ten- RAGHUNATH 
dolker and of Ganshyam Raghunath Manjrekar for Samvat Years 1994, 1995, GHANSHYAM 
1996 and 1997 and for the production of the title-deeds and securities relating = —— 
to the defendant’s properties and business in Portuguese Goa. 

Mr. Kintikar, the First Assistant Master, points out to me that for the last 
six years there has been a practice of this Court that applications for an 
order under O. XXI, r. 41, of the Civil Procedure Code, should be made on 
a chamber summons. Mr. Bhimji contests this position and argues, first, that ` 
there is no such practice, and, secondly, that if there is such a practice, it is 
not borne out by the decisions of our Court nor by the law nor by rules 
framed by our Court. 

Mr. Bhimji draws my attention to the decision in In re Premji Trikum- 

dast. In that case Messrs. Bhaishankar & Kanga obtained an order against 
their client Premji Trikumdas for payment of certain costs due to them. 
Thereafter Mr. Bhaishankar Nanabhoy, the senior partner of that firm, obtain- 
ed an order ex parte under s. 267 of the then Code, which corresponds to 
our O. XXI, r. 41, requiring Premji Trikumdas, his wife Premabai and one 
Jana Ookha to be exarnined in respect of the property of the judgment-debtor 
and to produce papers and documents relating to his property. Premabai 
then took out a chamber summons to set aside the order obtained by Bhai- 
shankar, and that was the summons that came before the Court for decision. 
Mr. Justice Starling dismissed the summons, and from that decision an appeal 
was preferred to the Appellate Court consisting of Sir Charles Sargent C. J. 
and Mr. Justice Telang. The Court of Appeal refused to interfere with the 
decision of Mr. Justice Starling. It is to be noted that neither Mr. Justice 
Starling nor the Court of Appeal commented adversely upon the practice of 
obtaining an order ex parte under s. 267 of the then Civil Procedure Code. 
On the contrary, that practice was taken for granted. In National Bank of 
India, Ld. v. Ghuznavi? the procedure to be followed under O. XXI, r. 41, 
was expressly considered and Chaudhuri J., following the decision in In re 
Premji Trikumdas, laid down that as the Calcutta High Court had framed no 
special rules with reference to this matter, an order under O. XXI, r. 41, could 
be obtained ex parte. These are the only two decisions of the Courts in India, 
and they both negative the practica of obtaining an order on a chamber sum- 
mons. 

In England under the corresponding rule of the Supreme Court, O. XLII, 
r. 32, the procedure laid down is that normally the application must be made 
by a summons returnable before a Master in chambers, though in special 
circumstances an order can be obtained ex parte. It is to be noted that our 
rule is much wider than the corresponding English rule. In England under 
O. XLII, r. 32, only the judgment-debtor, or in the case of a corporation 


1 (1893) I. L. R. 17 Bom..514. 2 (1915) I. L. R. 43 Cal. 285. 
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O. C.J. any officer thereof or any other person connected therewith, can be examined y 
1941 whereas in India not only the judgment-debtor or an officer of a corporation 
hi but any other person under sub-cl.*(c) of O. XXI, r. 41, who is in a position 

Tena to give the requisite information or to produce the necessary documents, can 

be examined. Tt is curious, therefore, that while the scope of the rule in. 
Racuunata England is narrow, ordinarily a chamber summons is insisted upon ; while in 
GHANSHYAM India although the Court may summon before it a person who is not a party 
to the proceedings at all, yet an ex parte order to that effect can be made. It 
will be remembered that in In re Premji Trikwmdas an-ex parte order was 
actually obtained against Premabai, the wife of the judgment-debtor Premji 
Trikumdas, a total outsider to the suit in which the order for costs was 
obtained. 

Further, under r. 79 of ‘c our High Court Rules, the mode of Eeee in. 
chambers is by summons only when notice is required ta be given, and Mr. 
Bhimji, I think, rightly contends that as O. XXI, r. 41, does not require 
a notice to be given, it is not necessary that he should adopt the mode of 
taking out a chamber summons. ; 

As regards the practice, my attention has been drani to an order made by 
Macklin J. in Suit No. 1263 of 1933, on June 2, 1937, where he made an 
order ex parte on an application under O. XXI, r. 41, and therefore Mr. 
Bhimji contends that the practice of our Court has not been so consistent or 
so inveterate as to amount to a rule of law. 

Under these circumstances I must hold that it is not necessary to ‘take nue 
a chamber summons in order to apply to the Judge in chamber under 
O.: XXI, r. 41. But I should like to say that except in very exceptional 
circumstances the Court should never make an order without in the first 
instance giving a notice to the party against whom an order is sought. 
In this case the order is sought not only against the judgment-debtor but 
also against his late accountant Purshottam Dattaram Shete, and I would 
therefore direct that before I hear this application notice should be given, 
both to the judgment-debtor and Purshottam Dattaram Shete of this 
application. 


Chagia J. 


Order accordingly. 


Attorneys for plaintiffs : Bhimj: & Co. 
Attomeys for defendant: E. J. Judah & Co. 


ae te 


VOL. XLIV. | THE BOMBAY LAW REPORTER. 


Mor 


111 
APPELLATE CIVIL. 
Before Mr. Justice Broomfield and Mr.:Justice Macklin. 
GANAPA RAMA HEGDE 1941 
v. l T 
TIMMAYA NARAYAN HEGDE.’ September i. 


tgage—Sale of property by mortgagor after mortgage—Buyer taking possession 
of property—Suii by mortgagee on his mort gage-—Buyer not made party te suit 
—Purchase of property by mortgagee in execution of decree—Suit by mortgagee 
to evict buyer subject to latter's right to redeem—Suit whether sustainable. 


A mortgagor mortgaged his property to plaintiff in 1916, and in 1926 sold 
his right in the property to defendant, who was placed in possession. In 1931 
plaintiff sued on the mortgage without making the defendant a party to the 
suit and obtained a decree. In execution of the decree, plaintiff purchased the 
property at a court-sale in 1936. The plaintiff having failed to get possession 
of the property sued in 1938 to evict the defendant subject to the defendant’s 
right to redeem him :— 

Heid, that the plaintiff, whose right to foreclose the mortgage was barred by 
limitation, was not entitled to recover possession of the property from the 
defendant unless the latter chose to redeem him: 

Dattatraya v. Venkaiesh1, followed ; 

Shaik Abdulla Saiba v. Hazi Abdulla?, Dullabhdas Devchand vy. Lakshmandas 
Sarupchand3, Mohan Manor vV. Togu Ukat, Dadoba Arjunji v. Damodar Raghu- 
nath’, Desai Lallubhai Jethabhai v. Mundas Kuberdas’, and Shankar Venkatesh 
y. Sadashiv Mahadji*, considered ; l 

Sambasiva Ayyar V. Subramania Pillai’, Chandramma V. Gunna Seethan?, 
Dhapubai v. Chandra Nath, Guruprasad V. Tarini Charani, Surendralal Kundu 
vV. Ahmmad Aliz, Jagatchandra De v. Abdul Rashid, Niharmala Debee V. 
Sarojebandhu Bhattacharjye4+, Har Pershad Lal v. Dalmardan Singh, Banwari 
Lal v. Nand Rams, Ram Sanehi Lal v. Janki Prasadtt, and Bansidhar V. Shiv 
Singh18, referred to. 


SUIT for possession of property. 

The property in suit formed part of certain property which belonged to two 
brothers, Timmaya and Subba. 

On April 29, 1916, the two brothers executed a simple mortgage in favour 
of Rama (plaintiff) in respect, of the entire property. Thereafter there was 


> 


from the decision of G. H. Salwi, 
District Judge of Kanara, at Karwar, 


Second Appeal No. 494 of 1940, 7 (1913) I. L. R. 38 Bom. 24, 
s. Cc. 15 Bom. L. R. 617. 
8 (1935) L L. R. 59 Mad. 312. 


in Appeal No. 59 of 1939, confirming 9 [1931] A. I. R. Mad. 542. 
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a division between the two brothers by which the suit property was allotted 
to the share of Subba. After Subba’s death his widow Devakka sold Subba’s 
share to Godavari, the wife of Timmaya (defendant No. 1) in 1926. Goda- 
vari sold the property to her husband, defendant No. 1, a year later. The 
sale-deed in favour of defendant No. 1 was registered and entered in the 
Record of Rights. 

In 1931 the plaintiff filed a suit (No. 34 of 1931) for the recovery of the 
mortgage dues against the mother of the mortgagor Timmaya, the adopted 
son of Devakka, Godavari and others. Defendant No. 1 was not made a 
party to the suit. During the pendency of the suit, defendant No. 1 sold the 
suit property along with his other property to Ganapayya (defendant No. 2) 
in 1932. The plaintiffs suit was decreed and in execution of the decree the 
mortgaged property was put up for sale and was purchased by the plaintiff 
in 1936. Thereafter the plaintiff took proceedings for possession of the 
property. He was put in possession of all the purchased property except the 
suit property. 

On July 11, 1938, Ganapa and others (plaintiffs), who were the heirs of the 
original plaintiff Rama, filed the present suit against the defendants to recover 
possession of the property, alleging that as defendant No. 1 was not impleaded 
in suit No. 34 of 1931, he was entitled to redeem the mortgage, that they had 
no objection to the property being redeemed and that they were entitled to 
possession as atuction-purchasers of the property in case defendant No. 1 
failed to redeem. 

The trial Court held that the plaintiffs were debarred from claiming posses- 
sion of the property as defendant No. 1 was not included in suit No. 34 of 
1931, and dismissed the suit. The trial Judge observed as follows :— 

“The facts of that case [Dattatraya V. Venkatesh, 24 Bom. L. R. 741] are similar 
to those of the present casé and the ruling is binding on us. No case has been 
pointed out to me, and I have not been able to find out any, overruling this deci- 
sion. The result is that we have to take it that the expressed opinion of our High 
Court is that the: only remedy open to the \mortgagee-purchaser in such a case is 
to sue for the mortgage money and that he has no remedy if his suit is barred by 
limitation. In the present case the mortgage being of the year 1916, the suit at 
this date is clearly barred: by time. Plaintiff, therefore, cannot recover possession 
of the property. 

As against the Bombay ruling, the learned pleader for the plaintiff has drawn 
my attention to a recent ruling of the Madras High Court in Seambasiva Ayyar V. 
Subramania Pillai, 59 Mad. 312. It is true that the opinion as expressed above 
is dissented from by the Madras High Court after a considerable discussion of the 
previous decisions of the various High Courts. Therein the learned Judges have 
reached the conclusion that the mortgagee-purchaser in such circumstances is entitled 
to possession subject ta the condition of redemption by the non-impleaded purchaser 
of the equity of redemption. They have also held that the latter person is entitled 
to redeem paying a proportionate amount of the mortgage debt. It is true that 
this view differs from the view of our High Court, but as long as the view of our 
High Court is not overruled, it is binding on us whatever may be the view of other 
High Courts. I, git find that plaintiff is debarred from claiming possession 
of the suit property.. 

On appeal the aopla Judge confirmed the decree of the trial Court ob- 
serving as follows :— : 


“The learned pleader for the appellants argues that in view of the previous rulings 
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reported in the authorised series, this ruling [Dattatraya v. Venkatesh] which is not 
reported in any authorised series, cannot be relied upon. He has also to say that 
it appears that the rulings he refers, viz. Shaik Abdulla v. Haji Abdulla, 5 Bom. 8; 
Dullabhdas vy. Lakshumandas, 10 Bom. 88; Mohan Manor v. Togu Uka, 10 Bom. 
224; and Dadora V. Damodar, 16 Bom. 486, were not brought to their Lordships’ 
notice when the said case was decided. I, however, find that the learned.counsel for 
the plaintiff in Dattatraya V. Venkatesh had placed before their Lordships the ruling 
in Muthia Chetty v. Subbayyan, 2 M. L. J. 290, which appears tg be a ruling on 
all fours with the rulings in the Bombay cases referred to by the learned pleader 
for the appellants before me. I am inclined to beheve that the Bombay rulings 
were not referred to as the Madras ruling was the latest one. I may note here that 
Dadora Vv. Damodar was decided by our High Court in 1891 and Mohan Manor V. 
Togu Uka in 1885 and their Lordships who decided Dattatraya v. Venkatesh did 
not follow the rulings cited on the ,ground that ‘that case was decided in 1892 at 
the time when ıt was thought that a mortgagee out of possession had sixty years 
wherein to file a suit on his mortgage’ and that it was, therefore, that that case could 
not be cohsidered as an authority which could ‘assist their Lordships in deciding 
Dattatraya v. Venkatesh. It is thus clear that it was because of the fact that the 
view on the point of law involved in the case has been changed since the Bombay 
cases referred to by the learned pleader for the appellants that their Lordships have 
Jaid down a different principle while deciding Dattatraya v. Venkatesh. In these cir- 
cumstances, I think we are bound to follow the ruling in Dattatraya v. Venkatesh. 
Though we have a ruling in Sambasiva Ayyar V. Subramania Pillai, 59 Mad. 312, 
to support the appellants, the view taken by the Calcutta High Court as well as 
iby the Allahabad High Court is the same that was taken in Dattatraya V. Venkatesh 
‘by our High Court. This is clear from the rulings in Sm. Dhapubai Mini vy. Chandra 
Nath, 1938, A. I. R. Cal. 524, 525, Guruprasad vy. Tarimi Charan, 1938, A. I. R. 
Cal. 634, 635, in which the ruling in Jagetchandra De v, Abdul Rashid, 62 Cal. 75, 
was followed. It is clear from the observations in col. 1 at p. 635 of the report 
that the ruling in Nikermala Debea v. Sarojebandhu Bhattacharjya, 60 Cal. 948, 
telied on by the learned pleader for the appellants has been distinguished in that 
case in view of the fact that the view that a plaintiff cannot compel a purchaser 
of the equity of redemption to redeem his mortgage when his right to enforce the 
mortgage is barred by limitation was supported by several decisions of the Calcutta 
High Court including the latest in Jagaichandra De v. Abdul Rashid, 62 Cal. 75. 
‘When the same view has been recently propounded by our High Court in Dattatraya 
Vv. Venkatesh, I cannot rely on the Madras ruling referred to.” 


The plaintiffs appealed to the High Court. 


D. R. Manerikar, for the appellants. 
G, P. Murdeshwar, for respondent No. 2. 


BROOMFIELD J. The facts are stated in the judgments of the lower Courts. 
The question for decision in this second appeal: reduced to its essentials may 
be stated in this way. A mortgages property to B and afterwards sells to C 
who takes possession. B then sues on his mortgage not making C a party, 
brings the property to sale and purchases it himself. Failing to get posses- 
sion from C, he sues to evict him subject to C’s right to redeem him. At the 
time of B’s suit against C a suit to recover the mortgage debt by sale of the 
property would be time-barred. Is B entitled to, recover the property from 
C unless C is willing to redeem ? 

The case 1s covered by the authority of Dattatraya v. Venkatesh, where it 
was held on facts essentially similar that the auction purchaser in the mort- 
gagee’s suit has no such night. Both the lower Courts have followed this case, 
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as they were bound to do, and the argument before us has mainly consisted 
of a challenge to the authority of that case. 

The facts in Dattatraya v. Venkatesh are thus stated in the head-note. In 
execution of a money decree against a mortgagor his rights in the mortgaged 
property were purchased at a court-sale by the defendant, who went into 
possession of the property in 1899. The mortgagee sued on the mortgage in 
1905, without making the defendant a party to the suit, and obtained a decree. 
In execution of the mortgage decree the mortgagor’s rights in the mortgage 
were again sold at a Court auction and purchased by the mortgagee in 1912. 
The mortgagee sold her right to the plaintiff in 1917 and the plaintiff sued 
the defendant in 1918 to recover possession of the property. It was held 
that what was purchased by the auction purchaser in 1912 was only the mort- 
gage rights of the mortgagee, since the owner of the equity of redemption was 
not a party to ihe suit, that as the auction purchaser was not in possession 
he was bound to take proceedings to obtain the benefit of his purchase, and 
he could not} get possession unless he had that right as a successor to the 
original mortgagee, and that as the mortgagee was barred from bringing a 
suit to obtain possession or have the property sold to realise the mortgage 
amount, the plaintiff was equally barred. There was no discussion of any 
authorities except one Madras case. But we are informed by the learned 
advocate for the respondent, who himself appeared in Dattatraya v. Venkatesh, 
that he desired to refer to Bombay decisions but was asked to cite only autho- 
tities in which the question of limitation was involved. 

Mr. Manerikar who appears for the appellants has cited a number of Bom- 
bay rulings, mostly old cases, eg. Shaik Abdulla Saiba v. Haji Abdulla, 
Dullabhdas Devchand v. Lakshmandas Sarupchand?, Mohan Manor 4. Togu 
Uka®, Dadoba Arjunji v. Damodar Raghunatht, Desai Lallubhai Jethabhai v. 
Mundas Kuberdas5, and Shankar Venkatesh v. Sadashiv Mahadjis, in which 
an auction purchaser in a mortgagee’s suit was awarded possession of the 
property as against a puisne mortgagee or a purchaser of the equity of redemp- 
tion, although the latter had not been a party to the mortgagee’s suit. It is 
contended that these cases show a course of authority in Bombay’ contrary 
to Dattatraya v. Venkatesh. These authorities do no doubt decide that the 
auction purchaser acquires the rights both of the mortgagor and the mort- 
gagee, the totality of the rights being sometimes described as all the rights 
of the mortgagor as at the date of the mortgage. Therefore, the proposition 
laid down in Dattatraya v. Venkatesh that in a case like the present a pur- 
chaser acquires the rights of the mortgagee only, may not be strictly correct. 
But in none of these cases does it appear that the Court based its decision 
on the fact that the auction purchaser represented the mortgagor rather than 
the mortgagee, or held that as representative of the mortgagor he was entitled 
to possession. 

On the other hand, in some of the casés it is clear that the auction purchaser 
was held to be entitled to recover possession of the property because he re- 


1 (1880) I. L. R. 5 Bom. 8. 5 (1895) I. L. R. 20 Bom. 390. 
2 (188) I. L. R. 10 Bom. 88. 6 (1913) I. L. R. 38 Bom. 24. 
3 (1885) I. L. R. 10 Bom. 224. S. C. 15 Bom. L. R. 817. 
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presented the mortgagee. For instance in Desai Lallubhai Jethabhai v. Mun- 


-das Kuberdas, Mr. Justice Ranade said (p. 392) :— 


“The authorities. ..are quite clear on the points (1) that the purchaser stands 
in the place of the prior mortgagee, and (2) that he ‘has a right to recover posses- 
sion, (3) that the subsequent mortgagee cannot compel him to redeem his own 
mortgage, but (4) has a right himself, in casa he has not been made a party to the 
suit on the prior mortgage, to pay off the prior incumbrance if he desires to retain 
possession.” 


If the purchasers right to get possession is derived from the fact that he 
represents the mortgagee, these Bombay cases’ are not necessarily inconsistent 


1'15 


A.C. j. 
1941 
yr 

GANAPA 

RAMA 
V. 
TIMMAYA 
NARAYAN 


Broomfield J. 


with the view that if the mortgagee’s right be time-barred as regards a person _ 


not made a party to his suit, the auction purchaser in the mortgagee’s suit 
would have no remedy against that person either. 

In that connection it is instructive to refer to Dullabhdas Devchand v. 
Lakshmandas Sarupchand. In that case the auction purchaser in the mort- 
gagee’s suit being obstructed by the person in possession, a puisne mortgagee 
brought a suit to recover possession. The High Court in appeal, while affirm- 
ing his right to recover possession, nevertheless converted the decree into a 
decree for foreclosure, which seems to show that it was considered that his 
right to get possession was due to the fact that he represented the mortgagee. 
If he was entitled to possession as representing the mortgagor there would 
obviously have been no necessity, to convert the decree into one for foreclosure. 
It is very material to note that in none of the Bombay cases or which Mr. 
Manerikar relies was there any question of a bar of limitation arising. It is 
very far from clear therefore that there is really any conflict between these 
cases and Dattatraya V. Venkatesh. 

Mr. Manerikar has strongly relied on a recent decision of the Madras High 
Court, Sembasiva Ayyar V. Subrameania Pillai}, where the view has been taken 
that the auction purchaser has two capacities (1) gue-mortgagee and another 
qua-purchaser of the items mortgaged to him, and that in his latter character 
he gets a fresh cause of action from the date of his purchase or from the date 


of obstruction to his obtaining possession. But it is difficult to see that any* 


real support for this position is to be found in any of the Bombay cases. The 
Madras High Court itself formerly took a different view: Chandramma 
v. Gunna Seethan?. There aré Calcutta cases which support both views, e.g. 
Dhapubhai v. Chandra Nath?, Guruprasad v. Tarini Charant, Surendralal 
Kundu v. Ahmmad Ali>, and Jagatchandra De v. Abdul Rashid? are against 
the appellant, while Nikarmala Debee v. Sarojebandhu Bhaitacharjyat, Har 
Pershad Lal y. Dalmardan Singk?, and some other cases are in his favour. 

The Allahabad High Court, so far as recent cases are concerned, is in agree- 
ment with the view taken in Dattairaya v. Venkatesh : see Banwari Lal vy. 
Nand Ram®, Ram Sanehi Lal v. Janki Prasad? and Bansidhar v. Shiv 
Singh 31 
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2 [1931] A. I. R. Mad. 542. 8 ' {1905y I. L. R. 32 Cal. 891. 
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Much of the reasoning in Sambasiva Ayyar V. Subramania Pillai 1s no 
doubt forcible and persuasive, but it must be admitted that it is to a consider- 


-able' extent based on the ground of hardship, not a very safe ground, and, as 
-pointed out by Sir Dinshah Mulla in his commentary on the Transfer of 


Property Act at page 535, the view for which the appellant here contends 1s 
open to the objection that the right of redemption is a right and not a liability 
and it is not easy to see how a person holding such a right can be compelled 
to exercise it on pain of eviction. 

The point is by no means free from difficulty, but on the whole we think 
that Mr. Manerikar’s argument does not show convincingly that Dattatraye vV. 
Venkatesh was wrongly decided. We do not consider even that any case has 
been made for a reference to a full bench unless or until the propositions 
laid down in Sambaswa Ayyar V. Subramania Pillat are accepted by other 
High Courts. We may point out that the plaintiff has only got himself to 
blame, because the sale-deed in. favour of defendant No, 1 was registered and 
entered in the Record of Rights ; therefore, there was nothing to prevent his 
being made a party to the suit on the mortgage. 

That is the only substantial point in the appeal. Mr. Manerikar has made 
a grievance of the fact that, whereas it was alleged in the plaint that the sale 
to defendant No. 1 was a bogus transaction, no issue was raised on the point. 


But the plaintiff of course could have insisted on the issue being raised, and 


even in the absence of a formal issue, if the parties really went to trial on 
that point and evidence was recorded, the Court would have been in a posi- 
tion to deal with it. In the absence both of an issue and of any evidence the 
lower Courts were clearly right in attaching no importance to this point. 

We therefore see no reason to interfere with the findings of the lower Courts 
and dismiss the appeal with Costs. 


MACKLIN J. L agree. 

I am, with respect, somewhat doubtful of the soundness of the theoretical 
basis for the decision in Dattatraya v. Venkatesh*, in so far as it suggests that 
a man cannot buy what has ‘already been sold to somebody else. He can, 
and he often does; and in consequent litigation between him and the other 
purchaser what is contended against him is not that he did not buy the pro- 
perty but that his rights arising out of his purchase are either of no avail 
against the other purchaser or must .be subject to the rights of the other 
purchaser. But it is very largely a question of words. Even if it may not 
be strictly correct to say that in circumstances such as these the Court pur- 
chaser buys only the mortgagee’s rights—and such' a statement I think is 
clearly contrary to the statements as to the nature of his purchase made in 
the earlier Bombay authorities—the fact remains that acquisition of the mort- 
gagor’s rights as from the date of the mortgage will not necessarily give the 
Court purchaser a right ta possession. Even if we take it that he acquires an 
absolute estate in the property, as held in the earlier cases, that estate is made 


up of the rights of the mortgagee as well as of the mortgagor, and there is ' 


nothing to suggest that in the earlier cases the right to possession, which the 
Court purchaser was held to have acquired, arose out of his acquisition of. the 
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rights of the mortgagor rather than through the acquisition of the rights of A.C. J. 
the mortgagee. Indeed, as my learned brother has pointed out, there are in- 1941 
stances among those authorities in which the Court has clearly relied for its ~~ 
decision upon the Court purchaser having acquired the rights of the mortgagee. ANATA 
What would have been the decision in those cases if a suit on the mortgage i 
had been barred at the time of the purchaser’s suit in ejectment cannot be TmmMaya 
said for certain, since in none of them did any question of limitation arise, NARAYAN 
and the nature of the Court purchaser's suit, whether in ejectment or whether _ ——_ 
on the mortgage, was not in question. But, as has been pointed out in one shai 
of these cases at least (Dullebhdas Devchand V. Lakhmandas Sarupchand'), o 
the Court treated the Court purchaser's suit as if it were a suit for foreclosure 
and passed what amounted to a decree for foreclosure, a course which they 
could not have adopted if the foreclosure suit had been out of time. 

Looking at the matter from a practical point of view, it does not seem that 
there is any conflict between the decision in Dattatraya v. Venkatesh and the 
decisions in the earlier Bombay cases. We think therefore that we should be 
wrong in not following Datiatnaya v. Venkatesh. 

As to the decisions of other High Courts, they have been referred to in the 
judgment of my learned brother, and I do not think it necessary for me to say 
anything about them. It is enough that on the authority of our own High 
Court the plaintiff's suit is barred by limitation and was rightly dismissed. 


Appeal dismissed. 


Before Sir John Beaumont, Kt. Chief Justice, and Mr. Justice N. J. Wadia. 


ALABUX -NAZARALLI BOHORI 


v. —~ 
ABDULLALLI KHANBHAI BOHORL* — 


Court-fees Act (VII of 1870), Secs. 12 (ii), 10(2)—‘ Suit ”—Interpretation——Plaint 
insufficiently stamped—Decree for partition—Final decree—Appeal against final 
decree by defendants—Preliminary objection im appeal as to insufficiency of 
stamp on plaint—Stay of appeal till deficiency made good—Appellants to pay 
deficiency. 


In a case falling under s. 12(z#) of the Court-fees Act, 1870, the reference 
in s. 10(2) of the Act to the “suit” must be read as a reference to the 
“appeal ”. 

A suit for partition, instituted on a plaint insufficiently stamped, ended in 
a preliminary decree for partition. When the final decree was passed in the 
suit, some of the defendants appealed against the decree. At the hearing of 
the appeal, a preliminary objection was taken that the proper court-fee ought 
to be paid on the plaint :— 


1 (1885) I. L. R. 10 Bom, 88. Joint First Class Subordinate Judge 
* First Appeal No. 96 of 1940, at Jalgaon, in Special Regular Civil 
from the decision of S. R. Kaprekar. Suit No. 420 of 1937, 
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Held, (1) that the mandatory provisions of s. 12(it} of the Court-fees Act 
- compelled the appellate Court to direct the respondent (i.e. the plaintiff) to 
pay the proper additional Court-fee and to stay the appeal until that was done ; 
_ (2) that if the respondent did not pay the fee and the appellants wished 
to save their appeal, they should pay the fee themselves in the name of the 
appellant ; : l 
(3) that at the hearing it would be open to the appellate Court to decide 
on whose shoulders the additional Court-fee should fall : 
Narain Singh v. Chaturbhuj Singh, dissented from. 


COURT-FEES. 
i Suit for partition. 

The plaintiff Manakbi sued on August 14, 1937, to recover by partition one- 
eighth share in the property of her father Nazaralli, who died on July 21, 
1936. The plaint bore a Court-fee stamp of Rs. 15. No objection was raised 
as to the insufficiency of the Court-fee stamp, and a preliminary decree for 
partition was made on March 17, 1939. The final decree for partition was 
made on August 28, 1929. 

Defendants Nos. 1, 2, 3 and 5 appealed to the High Court against the 
final decree. The plaintiff Manakbi having died was represented by her hus- 
band Abdulalli and her other heirs. 

At the hearing of the appeal a preliminary EA was raised that the 
proper Court-fee had not been paid ory the plaint. 


$ 
yj 
> 


P. B. Shingne and A. B. Acharya, for the appellants. 
G. R. Médbheavi, for heirs Nos. 1 to 6 and 8 to 10 of the deceased res- 
pondent No. 1. 


BEAUMONT C. J. This is an appeal against a final order made in a parti- 
tion suit by the Joint First Class Subordinate Judge of Jalgaon, and a pre- 
liminary point arises in connection with the Court-fee. The suit, as I have 
said, was a partition suit, and for some reason or other. admittedly the plaint 
was insufficiently stamped. The stamp was Rs. 15 Court-fee stamp, and the 
amount should have been Rs. 235. At the hearing a preliminary order 
was made declaring that the plaintiff was entitled to a share in the property, 
and directing that the plaintiff was entitled to recover her costs from the 
defendants, and there was a reference to the Commissioner tó partition the 
property. That order was made on March 17, 1939. The Commissioner 
framed a scheme of partition, and a final order was made on August 28, 
1939, partitioning the property in accordance with the scheme. Against that 
order this appeal is brought. An objection has been taken that the proper 
Court-fee ought to be paid on the plaint. 

Now, under s. 12 of the Court-fees Act, 1870, it is provided: that every 
question relating to valuation for the purpose of determining the amount 
of any fee chargeable under the chapter on a plaint or memorandum of appeal 
shall be decided by the Court in which such plaint or memorandum, as the 
case may be, is filed, and such decision shall be final as between the parties 
to the suit. But then sub-s. (it) provides that whenever any such suit comes 
before a Court of appeal, reference or revision, if such Court considers that 
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the said question has been wrongly decided to the detriment of the revenue, A.C. J. 
it shall require the party by whom such fee has'been paid to pay so much 1941 
additional fee as would have been payable had the question been rightly gaan 
decided, and the provisions of s. 10, sub-s. (2), shall apply. It is not dis- Resend 
puted that the question as to the amount of Court-fee was wrongly decided i 

to the detriment of the revenue, and, therefore under s. 12 (iż), it is obligatory ABDULLALLI 
upon this Court to require the party by whom such fee has been paid, i.e. KHANBHAI 
the plaintiff, to pay the additional fee. But the plaintiff is not the appellant. 
Certain defendants are the appellants, and they contend that they are in no 
way in default, and ought not to be prejudiced by the failure of the plaintiff 
to pay the Court-fee. But under s. 10(2:), which is expressly made applicable 
to a case of this nature by.s. 12, it is provided that in such’ a case the suit 
shall be stayed until the additional fee is paid, and if the additional fee is 
not paid-within such time as ‘the Court shall fix, the suit shall be dismissed. 
Clearly in a case falling under s. 12(%) the reference in s. 10(2) to the 
gi suit ” must be read as a reference to the “appeal”, and we are bound, as 
it seems to mie, to stay the appeal until the additional fee is paid. No doubt, 
the effect of such an order is to stay the appeal of the appellant, because 
the respondent has not paid the proper fees, and in Narain Singh v. Chatur- 
ibhuj Singh! a single Judge of the Allahabad High Court decided that that 
was an unjust result which the Court could not order. But, in my opinion, 
the learned Judge, whether or not he approved of the Act, was bound to 
give effect to its mandatory words. I think, however, that in point of fact 
there is no such serious injustice as suggested. If the respondents do not 
pay the fee, and if the appellants wish to save their appeal, they will have 
to pay the Court-fee theniselveg in the name of the respondents, and then 
the appeal will come on for hearing. At the hearing it will, in my opinion, 
be open to the Court of appeal to decide on whose shoulders this additional 
fee should fall. That is a matter which can be dealt with at the hearing of 
the appeal. But at the moment it seems to me that the mandatory pro- 
‘visions of s. 12(ii) compel us to direct the respondents to pay the proper 
additional Court-fee, and to stay the appeal until that is done. We direct 
the money to be paid in the lower Court within a month. 


Beaumont C.J. 


Order accordingly. 


1 (1898) I. L. R. 20 All, 362. 
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THE BOMBAY LAW REPORTER. [VOL. XLIV. 
Before Mr. Justice Divatia.s -` 


GORDHANDAS KESHAVLAL 
v. gn 
RAMCHAND BANARSIDAS.* - > =o 


Presidency Small -Cause Courts Act (XV of 1882), Sec: 38—Suit—-Interpretation— — 
Full Court—TJurisdiction—Civil Procedure .Code (Act V of 1908), O.° XXI, 
7. §0(2)—Decree against firm--Proceeding under tule—Determination of wap 

_ of person as partner, ; 

The word “ suit” as used in s, 38 of the Presidency Small Cause Courts Act, 
1882, includes a proceeding under O. XXI, r. 50(2), of the Civil Procedure 
„Code, 1908, for leave to execute a decree against an alleged partner of a firm. 
against whom the decree has been obtained; and an order passed in such a 
proceeding can be dealt with in appeal by the Full Court. ‘ 

Remarks to the contrary in Kanji v. Jivrap, declared, obiter. 

Haji Abadi Hassan v. Besse?, followed. _ — 
Venkata Chandrappa Nayaniwwaru v. Venkatrama Reddi3, distinguished. l 


THE plaintiff, the firm of Ramchand Banarsidas, obtained an ex parte 
money decree against the firm of Mangaldas Amritlal in the Court of Small 
Causes in Bombay. The plaintiff next sought to execute the decree against 
the petitioner Gordhandas and two others on the allegation that they were. 
partners in the defendant-firm. The petitioner-contended that he was not 
a partner. . 

In the proceedings that followed under o. XXI, r. 50(2), of the Civil 
Procedure Code, 1908, the Judge held that the petitioner was a partner - 
in the defendant-firm and ordered execution to proceed against him. $ 

The petitioner applied to the Full Court under s. 38 of the Presidency. 
Court of Small Causes, but the Court declined to grant a rule on the ground 
of want of jurisdiction. 


The petitioner applied’to the High Court in revision: 
_ H. C. Coyajee, with U. L. Shah, for the applicant. 

M. R. Jayakar, with Hiralal J. Kenia, and M. K. Agarwala, for the oppo- 
nent. 


Divatia J. This application in revision has been filed by opponent No. 1 
who was alleged :to be one of the partners in the firm of Messrs. Mangaldas: 
Amratlal against whom a decree had been taken by the present opponent, 
ie. the original plaintiff firm of Messrs. Ramchand Banarsidas. After the 
decree was passed against the firm of Messrs. Mangaldas Amratlal, the 
present ‘opponent applied to the Court of the Presidency Small Causes 
Court at Bombay which had passed the decree to execute it against three 
persons, one of whom was the present petitioner, on the ground that they 
were all partners in the firm of Messrs. Mangaldas Amratlal. That appli- 


* Civil Revision Application No. Suit No. 27334 of 1930. 
488 of 1933, against orders passed 1 (1930) 32 Bom. L. R. 1609. 
by the Full Court and by Indra- o 2 (1929) L L. R. 54 Bom. 26, 
narayan Brijmohanlal, Judge of the s. C. 31 Bom. L. R. 1302. 


Court of Small ‘Causes, Bombay, in 3 (1898) I. L. R. 22 Mad. 256. 
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cation was made under O. XXI, r. 50, of the Civil Procedure Code. All A.C.J. 
the three persons appeared and contended that they were not partners of 1935 
the said firm. The learned Judge held that two of them were not partners, ~~~ 
but the present petitioner was a partner as he had himself admitted to be CORDES pS 
such in the vekalatnama which he had signed. The lower Court ordered aae a 
execution to issue against him as such. Against that order the petitioner RAMCHAND 
filed an application to the Full Court of the Bombay Small Causes Court, BANARSIDAS 
but that Court declined to give a rule on the ground that there was no __ 
jurisdiction. I may add here that the original decree against the firm was a J. 
a consent decree as against the firm, but the subsequent proceedings had been 
contested on behalf of the three persons who were alleged to be partners. 
As against the order dismissing that application by the Full Court the 
petitioner has come here in revision, and the only point that arises is whether 
the Full Court had no jurisdiction to entertain the application for a rule. 
That question turns upon the construction to be placed on the wording of 
O. XXI, r. 50, of the Civil Procedure Code, as read with s. 38 of the Pre- 
sidency Small Cause Courts Act. 
It has been urged on behalf of the petitioner that the lower Court was 
in error in holding that it had no jurisdiction because O. XXI, r. 50, 
sub-rr. (2) and (3), contemplate that where a decree-holder claimed to be 
entitled to execute the decree against a person who had not appeared in the 
suit, the Court might order that the liability of such person should be tried 
and determined in any manner in: which any issue in a suit might be tried 
and determined, and that where the liability of such person has been tried 
and determined under sub-r. (2), the order made thereon shall have the 
same force and be subject to the same conditions as to appeal or otherwise 
as if it were a decree. It is contended that this provision read with s. 38 
of the Presidency Small Cause Courts Act, which gives power to the Full 
Court to take cognizance of an application before it, clearly gives jurisdiction 
to it inasmuch as it says that 
“ where a suit has been contested, the Small ‘Cause Court may, on the application 
of either party, made within eight days from the date of the decree or order 
in the suit ...., order a new trial to be held, or alter, set aside or reverse the 


decree or order, upon such terms as it thinks reasonable, and may, in the mean- 
time, stay the proceedings.” 


in other words, the argument is that the proceedings before the Small Cause 
Court Judge under O. XXI, r. 50, sub-rr. (2) and (3), were proceedings 
in a suit in the same sense in which the word “ suit” has been used in s. 38, 
that these proceedings should be regarded only as a continuation of the 
original suit proceedings, and that even if they be regarded as proceedings 
in execution, still execution proceedings being a continuation of the suit, 
all such proceedings would fall under the scope of s. 38, with! the result that 
the Full Court would have jurisdiction to entertain the application before it. 

On the other hand, it has been argued on behalf of the opponent that 
all that O. XXI, r. 50, sub-r. (3), says is that an order made in these 
proceedings is to have the same force and be subject to the same conditions 
as to appeal or otherwise as if it were a decree, and that, therefore, it cannot 
be said that this order is either an order in a suit or a decree in a suit as if 


R. 26. ° 
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A.C.J. it were an order or a decree, and that therefore the proceedings, although 
1935 they may be in a -uit, did not themselves constitute a suit with the result 
oe that s. 38 of the Presidency Small Cause Courts Act, which contemplates 

PEPE only a suit, cannot. apply to such proceedings, although it would apply to 
5 all the previous stages which would terminate in a decree in the suit. 
RAMCHAND ‘The question, therefore, is in what sense the.word “suit” is used in 
BANARSIDAS s, 38, and in what sense is it enacted in O. XXI, r. 50, sub-rr. (2) and 
—— (3), that the orders passed in such proceedings are to be considered as if 
PRET qj decrees. On behalf of th t reliance is placed 
a ey were decrees n be of the opponent reliance is placed upon a 
ruling of this Court in Kanji v. Jivraj!, where although an identical question, 
viz. as to construction of O. XXI, r. 50, as read with s. 38 of the Presidency 
Small Cause Court: Act, is considered, that consideration was based upon 
an obiter, because The point that arose there was that a partner, who had 
appeared, denied that he had received any notice of the dissolution of the 
partnership, and therefore, was not liable. This Court considered that con- 
tention and was of the opinion that the trial Court was right in its finding 
that the decree-holcer was not aware of the fact of the dissolution of the 
firm, and as stated in the judgment itself, it was not necessary, therefore, to 
consider the other contention, viz. whether the application to the Full Court 
could be entertained. because, if the decree-holder was not aware, even though 
the Full Court had jurisdiction to entertain the application, still the result 
would be the same. The opinion was however expressed that the proceeding 
in which leave was applied for to execute the decree under O. XXI, r. 50, 
sub-r. (2), of the Civil Procedure Code, was not a suit within the meaning 
of s. 38 of the Presidency Small Cause Courts Act, and that opinion was 
based upon the view that such a proceeding was in the nature of a subsidiary 
application after the: decree was passed and before the decree could be executed 
against the partner against whom the application was made ; the mere fact 
5 that the order in such; proceedings was to be considered, as if it were a decree 
did not invest such proceedings with the character of a suit, and that, there- 
fore, s. 38 of the Presidency Small Cause Courts Act did not apply ; reliance 
was placed for that view on the case of Venkata Chandrappa Neyanivaru 
v. Venkatarama Recdi?. l 
On the other hand, there is the decision of this Court in the case of Haji 
Abadi Hassan v. Besse®, which, though earlier in point of time than the deci- 
sion in Kanji v. Jitraj, does not seem to have been referred to in the judg- 
ment. That decisien arose under the Aden Act II of 1864. There the 
contention was with regard to the nature of the proceeding under O. XXI, 
r. 50. The plaintiff had filed a suit against a company through its managing 
partner and a decree was passed against the firm. Then proceedings were 
started under O. XXI, r. 50, against a person on the ground that he was 
a partner. That person denied that he was a partner. The trial Court 
found against that contention and held that he was a partner, and that 
therefore he was lizble as such. As provided under the Aden Act, there 
was an appeal agamst that decision, and in the course of the appeal the 
alleged partner app7ied to the appellate Judge to make a reference to the 


1 (1930) 32 Bom. L. R. 1009. 3 (1929) I. L. R. 54 Bom. 26, 
2 (1898) I. L. R. 22 Mad. 256. s. c. 31 Bom. L. R. 1302. 
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High Court under s. 8 of the Aden Act. Now, under that section the A.C. J. 
learned Judge was bound to make a reference to the High Court where 1935 
the claim was more than Rs. 1,000, as it was in that case, in the course of R 
the hearing of an appeal in any suit, and he expressed the opinion that those EEEN 
proceedings did arise in the appeal from the suit, and that, therefore, the i 
reference was permissible. Accordingly a reference was made to this Court, RAMCHAND 
and at the hearing it was contended that the reference did not lie inasmuch as BANARSIDAS 
the appeal in which that reference was made was not in a suit but that it 
was an appeal from an order passed under O. XXI, r. 50. In other words, 
the. contention was the same a was raised in the case of Kanji v. Jivraj, 
that the proceedings under O. XXI, r. 50, were not a suit though they were 
‘similar to a suit. That contention was over-ruled by this Court, and it was 
held that O. XXI, r. 50, subrr. (2) and (3), da contemplate that where 
‘the liability of a person had been tried and determined under sub-r. (2), 
the order made thereunder shall have the same force and be subject to the 
‘same conditions as to appeal or otherwise as if it were a decree, that those 
proceedings did arise out of a suit, and therefore, the appeal was com- 
petent with the result that the reference was also competent. In discussing 
this question this Court observed that if the person who was alleged to have 
been a partner had been cited in the original suit and if it had been 
held that he was not a partner, that finding having been. in the decree 
-in the suit, he could have appealed and asked for a reference. It appears 
from the facts that the plaintiff in that case chose to implead the firm 
-as the defendant and not the persons who, according to the plaintiff, were 
the partners of the firm. It was further held that if the issue as to part- 
nership could not be determined in the suit, it could be determined after 
the decree against the firm, and that being under O. XXI, r. 50, the order 
‘was to have the same force and be subject to the same conditions as to © 
appeal or otherwise as if it were a decree. Thus in that case the appeal and 
the reference were competent. As between the two views expressed in these 
‘two cases, I prefer the view adopted in the latter case, and although 
the point as to the construction of these two provisions of the law as read 
‘together has been discussed in the case of Kanji v. Jivraj, that expression 
-of opinion, as it is clearly stated in the body of the judgment, was an obiter, 
and not necessary for the purpose of the decision in that case. On the other 
hand, the latter decision in Haji-Abadi Hassan v. Besse was clearly a decision 
-on the construction of O. XXI, r. 50, and as to whether those proceedings 
were a suit, and I do not see any reason why the term “suit’’ should not 
‘have the same-meaning in the Aden Act as it would have in the Presidency 
‘Small Cause Courts Act. That Act was enacted in 1882 while the provisions 
‘of O. XXI, r. 50, were for the first time enacted in the Civil Procedure Code 
in 1908, and I do not think that the Legislature contemplated that if a 
person can dispute his liability as to his being a partner ‘in the suit if he was 
‘cited in the suit itself, he would be prohibited from doing so by the mere 
fact that subsequent fo the decree the plaintiff prefers to proceed against 
‘him. I think that when the Legislature provided that that order was to be 
considered as if it were a decree for the purpose of appeal or otherwise, it 
was clear that there was no bar if a person wanted to proceed against such 


Divatia J. 
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A.C.J. an order either in zppeal or in revision. 
1935 ` In my opinion, tkerefore, s. 38 of the Presidency Small Cause Courts Act 
mai would cover proceedings of this kind, and although I am aware of the ruling 
pacha in Kanji Shivji v. Vasanji Shivji, in which it is held that an order in pro- 
j ceedings under O. XXI, r. 50, is not considered to be a decree and does not 
Ramewanp fall under art. 164 >f the Indian Limitation -Act, and although it was held 
BANARSIDAS in Bhagvan v: Hirai that:an order passed under O. XXI, r. 50, is an order 
Daka J. passed in execution proceedings, still that would not in any way militate 
_. against the view which I think is the correct one as held in Haji Abadi 
Hassan v. Besse. In my opinion the case of Venkata Chandrappa Nayanivaru 
v. Venkatrama Redci has no application to a case with the facts as we have 
here. It i8 quite trae that generally speaking a proceeding which is similar 
to or in the nature cf a suit is not by itself a suit and such proceedings may 
be regarded as proceedings in a suit though not a suit itself, but ‘it would 
not necessarily follow, therefore, that an order passed in such proceedings 
cannot be appealed against as if it were a decree simply because the pro- 
ceedings are not a suit by themselves although they are expressly made 
appealable as such. If such a construction is adopted, I think it would nullify 
the provisions of suo-r. (3) of O. XXI, r. 50. 

The result, therefcre, is that in my opinion the Full Court had jurisdiction 
to entertain this application, and this matter is therefore remanded to that 

Court. The present rule will be made absolute with costs. 


Rule made absolute. 


Bef re Sir John Beaumont, Kt., Chief Justice. 


_ 1935 EATILAL MANILAL NANAVATI i 


v 
April 17 ° 


ae SAKARCHAND SHAH & CO.” 


Presidency Small Cauze Courts Act (XV of 1882), Sec. 38—Sutt—interpretation— 
Full Court—Juristiction—Decree against fitm-—-Proceeding against person as 
pariner—Civil Presedure Code (Act V of 1908), O. XXI, r. 50 (2). 

A proceeding fcr leave to execute a decree obtained against a firm against 
a person as a partrer in the firm, under O. XXI, r. 50 (2), of the Civil Procedure 
Code, 1908, is a cuit! within the meaning of that term as used in s. 38 of the 
Presidency Small Cause Courts Act, 1882, and an appeal lies to the Full Court 
against an order assed in such a proceeding. 

Gordhandcs Keshavlal v. Ramchand Banarsidas®, followed. 
Remarks te the contrary in Kanji v. fairaj*, declared obiter. 


1 (1928) 31 Bom. L. R. 995. bay Court of Smali Causes, in Suit 

2 (1932) 34 Bom. L. R. 1112. No. 11969 of 1932. ; 

* Civil Revision Application 3 (1985) 44 Bom. L. R. 120. 
No. 448 of 1932, agzinst the order 4 (1980) 32 Bom. L. R. 1009. 


passed by the Full Coart of the Bom- 
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THE plaintiff firm of Vadilal Maganlal & Co. filed a suit against the defend- 
ant firm styled the Overseas Transport Company in the Court of Small Causes 
at Bombay to recover Rs. 1,000. The summons in the suit was served on 
Ratilal (petitioner) personally on the allegation that he was a partner in the 
defendant firm. The petitioner contended that he was not a partner in the 
firm. The suit, however, ended in an ex parte decree against the firm. 
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A. C: J. 
1935 
RATILAL 
MANILAL 
y. 


SAKARCHAND 


The decree was then sought to be executed against the petitioner as a part- SHAH & Co. 


ner, which gave rise to proceedings under O. XXI, r.,50 (2), of the Civil Pro- 
cedure Code, 1908, to determine the question whether the petitioner was 2 
partner in the defendant firm. 

On September 27, 1932, the trial Judge held that the petitioner was a part- 
ner as alleged and ordered execution to issue against him. 

The petitioner next applied to the Full Court for’a nile, but the Full Court 
(A. A. Ghitre and M. D. Lalkaka) ordered on November 1, 1932 : “ No juris- 
diction. No rule.” 

The petitioner applied to the High Court in revision. 


H. C. Coyajee, with U. L. Shah, for the applicant. 
A. G. Desai, for opponent No. 1. 


BEAUMONT C. J. Civil Revision Application No. 448 of 1932 is an applica- 
tion in revision against an order of the Full Court of the Small Cause Court, 
Bombay, holding that they had no jurisdiction to entertain an application. 
The plaintiffs sued a firm in the Small Cause Court, and they served the 
present applicant with a notice under O. XXX, r. 3, as being an alleged part- 
ner in the firm, and he appeared under protest under r. 8. Subsequently the 
plaintiffs, ignoring, as they were entitled to do, the appearance of a partner 
under r. 8, obtained a decree ex parte against the firm, and then they applied 
to try the question whether the present applicant was a partner under O. XXI, 
T. 50 (2). The provisions of O. XXX and of r. 50 of O. XXI have been ap- 
plied to the Small Cause Court. Rule 50 (2) provides that where a question 
has to be tried as to whether a particular person was a partner in the firm 
against which judgment has been obtained, the Court may order the question 
of the liability of such person to be tried and determined in any manner in 
which any issue in a suit may be tried and determined. Then sub-r. (3) 
provides that where the liability of any person has been tried and determined 
under sub-r. (2), the order made thereon shall have the same force and be 
subject to the same conditions as to appeal or otherwise as if it were a decree. 
Then when one turns to s. 38 of the Presidency Small Cause Courts Act, that 
provides that where a suit has been contested, the Small Cause Court may, 
on the application of either party, apply in effect to the Full Court. The 
question which arises is how to reconcile the language of O. XXI, r. 50, with 
the language of s. 38 of the Presidency Small Cause Courts Act. It is said 
by the respondent that the finding under sub-r. (2) of r. 50, although it may 
have the effect of a decree, is not in fact a decree, and is not in fact made 
in a suit, and therefore the provisions of s. 38 do not apply. Now this precise 
question was considered recently by Mr. Justice Divatia in the case of 
Gordhandas Keshavlal v. Ramchand Banarsidas', and he came to the con- 


} (1935) 44 Bom. L. R. 120. 


Meenen 
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A.C.J. clusion in that case, in which the facts were similar to those in the present 
1935 case, that the Full Court had jurisdiction to entertain an application under 
pir s. 38. The learned Judge differed from the opinion expressed by a bench of 

o this Court in the case of Kanji Vishram V. Jivraj Dayal, but he pointed .out 
j correctly that that opinion was obiter only. Sitting as a Court of co-ordinate 
SAKARCHAND jurisdiction with Mr. Justice Divatia, I think, I ought to follow his decision on 
SHAH: & Co. the point, and I do so the more readily, because I think I should have arrived 
at the same conclusion myself. The application must therefore be allowed, 
and the matter remitted to the Full Court of the Small Cause Court to deal 
with. Rule made absolute with costs. ma 

A similar order will be made in the companion application, Civil Revision 

Application No. 99 of 1934. 


Beatwmont C.J. 


Rule made absolute. 


i 


Before Mr. Justice Broomfield and Mr. Justice Macklin. 


1941 HASNUMIYA DADAMIYA 
i v. 
July 14 


HALIMUNNISA HAFIZULLA.” 


HALIMUNNISA HAFIZULLA 
v. 
HASNUMIYA DADAMIYA.* 


Mahomedan law—Dower—Non-payment—Widow in possession of husband's pro- 
perty entitled to retain possession till payment of dower-—Such possession need 
not be with consent of heirs—Interest on dower—Remission of dower at hus- 
band’s funeral—Dìinner to community at death—Expenses allowed. 


According to Mahomedan law, a widow who is in possession of her husband’s 
property is entitled to maintain her possession against the heirs of her husband 
until she is paid her dower. It is not necessary that such peeocon should 
be with the consent of her husband’s heirs. 

Mussumat Beebee Bachun V. Sheikh Hanud Hossein?, Maina Bibi v. Chaudhri 
Vakil Ahmad?, Zamin Alt V. Aziz-un-nissat, and -Beeju Bee v. Syed PARODIER 
Saheb5, followed. 

Sabur Bibi v. Ismail Shaikh®, dissented from. 
Hamira Bibi v. Zubaida Bibi?, commented on. 


} 


1 (1930) 32 Bom. L. R. 1009. S.C. 27 Bom. L. R. 796. 


“ First Cross-Appeals Nos. 99 and 4 (1932) I. L. R. 55 All 139. 
211- of 1939, from the decision of 5 (1919) I. L. R. 43 Mad. 214, 
J. L. Parikh, First Class Subordinate F. B. 

Judge at Ahmednagar, in Special 6 (1923) I. L. R. 51 Cal. 124, 
Suit No. 39 of 1936. 7 (1916) L. R. 43 I. A. 2%, 
2 (1871) 14 M. I. A. 377. S. c. 18 Bom. L. R. 999. 


3 (1924) L. R. 52 I. A. 145, 
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In such a case, the widow is entitled to interest on the amount of her dower. 
Hamira Bibi v. Zubaida Bibit, followed. 


A dower can.be remitted by a Mahomedan widow az the funeral of her hus 
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A.C. J. 
1941 


— aansaadi 


band by the recital of a formula, but such remission must be the voluntary act of HASNUMI¥A 
the widow. The Court must be satisfied that “she realised what she was doing DADAMIYA 


. and the consequences of it. 
Nurannessa Khanum v. Khaje Mahomed Sakroo®, followed. 


be 
HALIM- 
UNNISA 


Where on the death of a Mahomedan a dinner to the community is prescribed HAFIZULLA 


by custom, reasonable expenses on that head are admissible. 


SUIT for partition. 


HALIM- 
UNNISA 


The property under partition, which consisted of houses, cash certificates HAFIZULLA 
and moveables valued at Rs. 20,000, belonged to one Hafizulla, a Mahomedan, Hae senate " 
who died on December 30, 1934. He left behind him his widow Halimunnissa Dapamya 


(defendant No. 1), who was married to him on May 15, 1905. A dower of 
Rs. 5,000 was stipulated at the time of the marriage. Defendant No. 1 was 
in possession of Hafizulla’s property after his death. 

Hafizulla’s father Lalmiya had a brother named Dadamiya, who had two 
sons, Nurasaheb (defendant No. 2) and Hasnumiya (plaintiff). 

On November 9, 1936, Husnumiya filed a suit in forma pauperis to recover 
his share, which was three-eighths, in Hafizulla’s property by partition. He 
alleged that the meher (dower) promised to defendant No. ‘1 was Rs, 500 
and even that was released by her at her husband’s death. 

Defendant No. 1 contended that her dower was Rs. 5,000, that the plaintiff 
was no relation of her husband, and that she was entitled to recover Rs. 1,000 
spent by her in funeral ceremonies of her husband, F's. 250 in medical ex- 
penses of the deceased, Rs. 350 for house repairs, Rs. 210 for Municipal taxes 
and other miscellaneous items. 

The trial Court found that the plaintiff was a son of the father’s brother 
of Hafizulla and had a three-eighths share in his property, that defendant No. 1 
was entitled to Rs. 5,000 as meher, that she was entitled to Rs. 475 for 
miscellaneous items claimed by her, and that the plaintiff was entitled to 
recover Rs. 10 a month as mesne profits. The Judge was of opinion that 
though defendant No. 1 did thrice pronounce at her husband’s death the 
religious formula: “ For God and God’s Rasul I give you my meher,” the 
release was not binding on her for the following reasons : 

“T think, half involuntarily, under the moral pressure by the ladies and at a time 
when she was naturally overwhelmed and overpowered with grief and emotion she 
might have done the act. I can very well understand a lady who had sons or grand- 
sons releasing the meher as the estate would remain with those who are her own: 
children, but if it is to go to an uncle’s son, or a mere distant kindred, I.do not 
believe a woman in her normal senses, who could calculate the natural effect of her 
act, would do so in the position of defendant No. 1 voluntarily. So I think this 


release was not a voluntary act and the dower is not validly given up (I. L. R. 47 
Cal. 537).” 


The Judge declared that both plaintiff and defendant No. 2 had each a three- 
eighths share in Hafizulla’s property, and defendant No. 1 had a quarter 


1 (1916) L. R. 43 I. A. 294. 2 (1919) í. L. R. 47 Cal. 537. 
s.c. 18 Bom. L. R. 999. 


128 / * THE BOMBAY LAW REPORTER. ' [VOL. XLIV. 


A.C.j. share in it, and gave defendant No. 1 a charge on her husband’s property 
1941 for Rs. 5,000 due for her meher and Rs. 475 for medical expenses, funeral 
Ba expenses, etc. . : 


HASNUMIYA _ Both plaintiff and defendant No. 1 preferred separate appeals to the High 
DADAMIYA Co 


urt. ‘ 
YV. > 
HALIM- i B. G. Rao, for the appellant. 
UNNISA perpen anon Ob 1939. L P. V. Nijsure, for the respondent. 
HAFIZULLA ` 


P. V. Nijsure, and P. S. Bakhale, for the 
HALIM- .F. A. No. 211 OF 0.4 appellant. 


UNNISA . 
HAFIZULLA B. G. Rao, for the respondent. 


v. BROOMFIELD J. These are cross appeals from a preliminary decree made 
HASNUMIYA by the First Class Subordinate Judge at Ahmednagar in a suit for partition 
DADAMIYA TAR : i 

ah and administration. The parties are Mahomedans. ° 

The estate to be divided, which consists of houses, cash and some move- 
able property, belonged to Hafizulla Lalmiya who died intestate at Ahmed- 
nagar in 1934. The estate is in the possession of his widow Halimunnisa 
defendant No. 1. The plaintiff claims that he and his brother defendant 
No. 2 are the sons:of Hafizulla’s father’s brother Dadamiya and are there- 
fore entitled to three-fourths between them as residuaries, defendant No. 1 
being entitled to the remaining one-fourth. It is not disputed that these would 
be the shares if plaintiff and defendant No. 2 are related to Hafizulla as they 
contended. Defendant No. 1, however, has denied that they are related in 
that way or in any way to Hafizulla. She has also contended that in any 
case before plaintiff and defendant No. 2 can recover their shares she is 
entitled to be paid Rs. 5,000 for her deferred dower and a sum of Rs. 5,000 in 
respect of various payments alleged to have been made by her on behalf of 
the estate. Plaintiff disputed this expenditure, and as to the dower he alleged 
that it was only Rs. 500 and also that it was remitted by defendant No. 1 
at her husband’s funeral. 

The decree made by the trial Court declares the shares and states that 
defendant No. 1 is to have a charge for Rs. 51000 due to her for dower and 
for Rs. 475 for medical charges, funeral expenses, etc. Defendant No. 1 is 
to be allowed to keep the furniture and utensils, the value of which is Rs. 500, 
and the order for costs is that defendant No. 1 is to bear her own and pay 
those of the plaintiff. Plaintiff, I may say, brought the suit as a pauper. A 
provision has also been made for the appointment of a Commissioner for the 
partition and for realising certain cash certificates, and there is a further order 
appended to the decree declaring plaintiff and defendant No. 2 each to be. 
entitled to Rs. 10 a month as mesne profits. Against this decree both plaintiff 
and defendant No. 1 have appealed. 

[Dealing with the plaintiffs appeal first his Lordship held that the dower 
of defendant No. 1 was Rs. 5,000, and that there was no effectual remission 
of it by her at the funeral of her husband, and proceeded to say :] It appears 
that legally the dower may. be remitted in this way merely by the recital of 
a formula, but it must be the voluntary act of the widow. The Court must 
be satisfied that she realised what she was doing and the consequences of it. 
It has been so held in a very similar case, Nurannessa Khanum v. Khaje 


Ty 


on 
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Mahomed Sakroot. In the course of the judgment the Court observed A.C. J. 
(p. 545) : 194] 


“ Tt is also conceded by the learned vakil for the respondent that free assent must 
‘be established. That is a question irrespective of Mahomedan Law. We think 
she [i.e, the widow-in that case] was prompted by others and was not a free agent 
at the time. She was not in a position to exercise free and deliberate judgment and HALM- 
influence was exercised which she was not in a position to overcome ..Under these 


ange 
HASNUMIYA 
DADAMIYA 


UNNISA 
circumstances we are unable to uphold the alleged relinquishment as valid.” HAFIZULLA 
The learned trial Judge thas followed this ruling, and in our opinion he Hain 
was right in holding that there has been no effective release of her dower ana 


by defendant No. 1. The plaintiffs appeal therefore fails. HAFIZULLA 


[Coming to defendant No. 1’s appeal, his Lordship held that the relation- Ue 

ship of plaintiff and defendant No. 2 to Hafizulla as alleged was proved, and “4SNUMIxA 
! y l ; : : DADAMIYA 

went on ;] Mr. -Nijsure’s argument was mainly directed to showing that a 

the trial Court has unduly cut down defendant No. 1’s claims in respect of Broomfield j. 

funeral expenses and other expenditure. There is first an item of Rs. 1,000 —— 

claimed by defendant No. 1 as expenses connected with the funeral. The 

trial Judge has found on the evidence that Rs. 1,000 were probably spent. 

But he was of opinion that in a suit of this kind only funeral expenses strictly 

so-called can be allowed, and he therefore disallowed the amounts claimed 

for a large dinner given to the community. Vouchers have been put in show- 

ing an expenditure of over Rs. 400 for this purpose. The only authority on 

the point seems to be a case not in the authorised reports which is referred 

to by Sir Dmshah Mulla in his Principles of Mahomedan Law in para- 

graph 29. It was held in that case that funeral and death-bed charges do not 

include money spent on ceremonies for securing the peace of the soul of the 

deceased. However, Mr. Tyabji in his commentary on Muhammadan Law 

doubts the correctness of this decision. We.think that if a dinner to the 

community is prescribed by custom, reasonable expenses under that head are 

admissible. The sum of Rs. 250 which the trial Judge has allowed for all 

these expenses seems to ug to ‘be too little and we allow Rs. 500.... 


The next point urged by Mr. Nijsure is that defendant No. 1 ought to be 
allowed interest on the amount of her dower. This claim to interest has been 
recognised by the Privy Council in Hamira Bibi v. Zubaida Bibi. In that 
case the mesne profits claimed by the heirs were disallowed because they were 
not in excess of interest at six per cent. on the widow’s dower. We think 
the same course may properly be followed here. The mesne profits allowed 
to plaintiff and’ defendant No. 2 are Rs: 20 a month, i.e. Rs. 240 a year, and 
that is not in excess of reasonable interest on the amount of defendant No. 1’s 
dower. 

As L have mentioned, the trial Court ordered defendant No. 1 to pay the 
plaintiff's costs. The reason he has given is that the plaintiff had been un- 
necessarily harassed by defendant No. 1. In this respect we think there is 
little to choose between the parties. Plaintiffs attempt to deprive defendant 
No. 1 of her proper’ dower was no less unjustified than defendant No. 1’s 


1 (1919) I. L. R.'47 Cal. 537. 2 (1916) L. R. 43 I. A. 294, 
s.c. 18 Bom. L. R. 999. 
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denial of his relationship. The proper order as to costs in the suit is in our 
opinion that parties should bear their own costs. 

Then lastly: there is a question as to the form of the decree. It has been 
_argued for defendant No. 1 that instead of the charge which has been allowed. 
by the trial Court defendant No. 1 should be held entitled to retain possession 
till payment of the claimant’s proportionate share of her dower and the funeral 
expenses, etc. This involves a point of law which is not altogether without 
difficulty. Mr. Rao for the plaintiff has contended that the widow only has 
this right of retaining possession till payment if she is in possession by consent 
of the heirs. In an old case, Mussumat Bebee Bachun v. Sheikh Hamid Hos- 
seint, their Lordships of the Privy Council said this (p. 384) :-— 

. the Appellant, [that was the widow in that case], having obtained actual and 
lawful possession of the estate under a claim to hold them as heir for her dower, 
their Lordships are of opinion, that she is entitled to retain that possession until 
her dower is satisfied, and the Respondents cannot recover the possession of their 
shares unless that satisfaction has taken place. . 

It is not necessary to say, whether this right of the Widow in possession is a lien 
in the strict sense of the term, although no doubt the right is so stated in a judg- 
ment of the High Court in a case of Ahmed Hossein v. Mussamut Khodeja?. 
Whatever the right may be called, it appears to be founded on the power of the 
Widow, as a Creditor for her dower, to hold the property of her husband, of which 
she has lawfully, and without force or fraud, obtained possession, until her debt 
is satisfied, with the liability to account to those entitled to the property, subject 


to the_claim for the profits received.” 
Nothing was said in that case about the consent of the husband or of the 
heirs being necessary. 

In Hamira Bibi v. Zubaida Bibi? the widow was admittedly in possession 
with the consent of the heirs and the only point which had to be decided 
was whether she was entitled to interest. But in the course of their jude- 
ment their Lordships said (p. 301) :— 

“ the dower ranks as a debt, and the wife is entitled; along with other creditors, 
to have it satisfied on the death of the husband out of his estate. Her right. how- 
ever, is no greater than that of any other unsecured creditor, except that if she 
lawfully, with the express or implied consent of the husband, or his other heirs, 
obtains possession of the whole or part of his estate, to satisfy her claim with the 
rents and issues accruing therefrom, she is entitled to retain such possession isan 
it is satisfied. This is called the widow’s lien for dower,... 

This is the passage on which Mr. Rao relies. 

Both the Allahabad High Court in Zamin Ali v. Aziz-un-nissat and the 
Madras High Court in Beeju Bee v. Syed Moorthiya Saheb®, a full bench 
case, have held that the dictum in Hamird Bibi’s case was not intended to lay 
down that consent of the heirs was essential. On the other hand a bench of the 
Calcutta High Court in Sabur Bibi v. Ismail Shaikh® took the view that their 
Lordships were in the passage referred to defining the nature of the dower 
debt and the observations were not obiter. But it ig to be noted that im the 
same year in which Sebur Bibi v. Ismail Shaikh was decided the Privy Council 


1 (1871) 14 M. I. A. 377. 4 (1932) I. L. R. 55 All 139. 
2 (1868) 10 W. R. 369. \ 5 (1919) LL. R. 43 Mad. 214, F.B. 
3 (1916) L. R. 43 I. A. 294, 6 (1923) I. L. R. 51 Cal. 124. 
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had again to consider the nature of the widow's right in Maina Bibi v. A.C.J. 
Chaudhri Vakil Ahmad*. It was argued in that case that the position of a 194 
widow in possession of her husband’s estate was analogous to that of a mort- a 
gagee in possession. This argumient was not accepted by their Lordships ee 
and they observed (p. 150) : i 


“In the case of a mortgage the mortgagee takes and retains possession, under an HALIM- 
agreement or arrangement made between him and the mortgagor. Any rights the UNNISA 
mortgagee may get are conferred upon him by the mortgagor. In the present case HAFIZULLA 
.. neither the possession of the property nor the right to retain that possession when eae 
acquired is conferred upon the widow by the agreement or the bounty of her deceased HAL- 
husband. The possession of the property being once peaceably and lawfully ac- — UNNISA 
quired, the right of the widow to retain it till her dower-debt is paid is conferred HAFIZULLA 

v 


upon her by the Mahomedan law.” 2 
HASNUMIYA 


, Their Lordships referred to the proposition laid down in Mussumat Beebee Dapamiya 
Bachun V. Hamid Hossein which I have already cited and said that this. —— 
decision of the Board more than fifty years before had been accepted as a Beas J- 
sound as well as'a binding authority. In view of this later case it would 
be very difficult to accept the view that the observations in Hamira Bibi’s 
case were intended to alter the law as previously expounded. If so, their 
Lordships of the Privy Council would hardly have reverted to the original 
formula without qualification and that too in a context where the factor of 
consent would have destroyed the argument. We therefore agree with the 
High Courts of Allahabad and Madras and hold that defendant No. 1 is 
entitled to retain possession until payment by the heirs of their proportionate 
share of the dower and expenses. l 

In view of these findings the following decree must be substituted for that 
of the trial Court :— 

“Declared that the shares of plaintiff, defendant No. 2 and defendant No. 1 
are 3/8, 3/8, 1/4 respectively. Defendant No. 1 is entitled to retain the furni- 
ture and utensils, the value of which Rs. 500 is to be counted as part pay- 
ment of dower. On deposit of Rs. 25 by the plaintiff a Commissioner to be 
appointed to‘make the partition and realise the cash certificates. But plaint- 
iff is not entitled to possession of his share until payment to defendant No. i 
of 3/8 of Rs. 4,500 (Rs. 1,6874) plus 3/8 of Rs. 935 (Rs. 350#). Similarly 
defendant No. 2 is not entitled to possession of his share except on payment 
of equal sums and also the Court fees on his share. No order for mesne 
profits which are set off against interest on the dower-debt. Parties to pay 
their own costs. Full Court fees to be paid half by plaintiff and half by 
defendant No. 1. 

So far as the appeals are concerned, plaintiff's appeal No. 99 of 1939 is 
dismissed with costs and the appellant must pay the Court fees which he would 
have paid if he had not been allowed to appeal as a pauper. Defendant 
No. 1’s appeal No. 211 of 1939 having been in the main disallowed, the 
appellant must pay her own costs and half those of the. plaintiff. In the 
civil application rule is discharged without order as to costs. 


Appeals dismissed. 


1 (1924). L. R. 52 I. A. 145, s.c. 27 Bom. L. R. 796. 
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Provincial Insolvency Act (V of 1920), Secs. 75, 4—District Judge—Appeal—Setiing 
aside order of adjudication passed by subordinate Court—High Court—Second 
appeal—Civil Procedure Code (Act V of 1908), Sec. 100; O. XXII, 1. 4— 
Insolvent—Death—Right to contest adjudication not a personal right—Heirs 
of insolvent can contest adjudication in appeal—Maxim—aActio personalis moritur 
cum persona—Inapplicability to insolvency proceedings. 


No second appeal lies to the High Court from an order passed in appeal by 
a District Judge setting aside an order of eee made by a.subordinate 
Court. 

Gopikabai v. Chapsi: and Dattatraya Chandraya vV. Biek considered, 

Alagirisubba Naik v. Official Recetver of Tinnevellys, Maung Po Sai v. The 
Bank of Chettinad, Lid“, and Kallukutti Parambath Perachan V. Puthen Peeti- 
kakkal Kuittal, referred to. 

The right to contest in appeal an order of adjudication of a person as an 
insolvent is not a purely personal right of the insolvent with the effect that the 
appeal abates on his death. The maxim actio personalis moritur cum persona 
has no application to insolvency proceedings. s 

Piare Lal v. Muhammad Salamat-ullah Khang, followed. 

Narain Singh v. Gurbakhsh Singh? and Attar Chand v. Mohommad Mobins, 

dissented from. 


INSOLVENCY proceedings. 

The opponent Babubhai Sakarlal had a mother Chanda by name, a wife 
named Pushpa, and two sons by her, Rajnikant and Manu (respondents), 
who were minors. They all lived together as a joint Hindu family and 
owned a house. i 

Babubhai was indebted to Kantilal and Ratilal (applicants) in sums of 
Rs. 1,402-9-0 and Rs. 1,913 borrowed respectively from the applicants on 
promissory notes passed in their favour. He was not doing any business and 
idling away his life. 

On July 15, 1937, Babubhai sold his one-third share in the house to his 
mother Chanda for Rs. 1,500. Out of this amount Rs. 999 were stated to be 
the value of the right of maintenance payable to Chanda, and Rs. 500 was 
meant to satisfy a debt which Babubhai owed to one Nathubhai. 

On August 13, 1937, the applicants applied to the Court of the Subordinate 
Judge at Surat to have Babubhai adjudicated insolvent under s. 9 of the 


(1939) 41 Bom. L. R. 1258. 
(1931) I. L. R. 54 Mad. 989, 
(1935) I. L. R. 13 Ran, 717. 
(1925) 49 M. L. J. 595. 
[1937] All, 616. 

(1927) I. L. R. 9 Lah. 306. 
(1931)-I. L. R. 13 Lah. 396. 


*Second Appeal No. 349 of 1939, 
from the decision of D. V. Vyas, Dis- 
trict Judge at Surat, in Miscellaneous 
Appeal No. 16 of 1938, reversing the 
decree passed by M. I. Patel, First 
‘Class Subordinate Judge at Surat, in 
Insolvency No. 23 of 1927. 

1 (1934) 36 Bom. L. R. 1236. 
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Provincial Insolvency Act, 1920. The trial Judge was of opinion that the 
applicants had proved all the conditions mentioned in s. 9 and adjudged 
Babubhai an insolvent. 

On appeal, the District Judge came to the conclusion that there was no 
sufficient material in the case to justify the adjudication of Babubhai as an 
insolvent, and dismissed the applicants’ application for adjudication. 

The applicants appealed to the High Court. During the pendency of the 
appeal Babubhai died, and his minor sons Rajnikant and Manu were brought 
on the record as his heirs. l 

At the hearing two preliminary objections were taken : (1) that the appeal 
abated on Babubhai’s death, and (2) that there was no right of second appeal 
- against the appellate order passed by the District Judge in the case. 


S. T. Desai, with C. S. Trivedi, for Ramnath Shivlal, for the appellants. 
` H. M. Choksi, for the respondents. 


BROOMFIELD J. This is a second appeal which. purports to be brought 
under s. 75 of the Provincial Insolvency Act. 

One Babubhai Sakerlal, who was the father of the present opponents, was 
adjudicated insolvent, but in appeal the District Judge set aside the order 
of adjudication. Pending the appeal to this Court, which was brought by 
the petitioning creditors against the order of the District Judge, Babubhai died, 
leaving two sons who have been brought on record as his heirs. The learned 
advocate who appears for these heirs has taken a preliminary objection that 
the appeal is not competent. He argues firstly that the appeal has abated, 
and secondly, that no second appeal lies under the provisions of the Pro- 
vincial Insolvency Act. ` 

Order XXII, r. 4, Civil Procedure Code, 1908, provides, so far as is mate- 
rial, that when a defendant dies and the right to sue survives, the Court, on 
an application made in that behalf, shall cause the legal representative of the 
deceased defendant to be made a party. If the right to sue does not survive, 
_then the suit abates. In the case of an appeal the question is whether the 
right to appeal survives, and prima facie, apart from authority, it would seem 
to be clear that the right to appeal does survive in-a case like the present. 
If the appeal were to succeed, the effect would be to hold that the insolvent 
was properly adjudicated by the trial Court. So that, even supposing that 
there were any difficulty about adjudicating a man insolvent after his death, 
no such question would logically arise. 

Mr. Choksi, however, cited two decisions of the Lahore High Court in 
support of his view that the appeal abated. In Narain Singh v. Gurbekhsk 
Singh, it wag held that an appeal preferred against the adjudication of an 
insolvent abates on his death, the reason given being that an order of adjudi- 
cation is purely personal ‘td the insolvent. Reference was made in the judg- 
ment to the provisions of s. 17 of the Provincial Insolvency Act which are as 
follows : 


“Tf a debtor, by or against whom an insolvency petition has been presented, dies, 
the proceedings in the matter shall, unless the Court otherwise orders, be continued 


1 (1927) I. L. R. 9 Lah. 306, 
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so far as may be necessary for the realisation and distribution of the property of 
the debtor ”. 


On the face of it that provision would seem to make it perfectly clear that 
proceedings in insolvency are not matters purely personal to the insolvent, 
and we understand that the English practice is that an order of adjudication 
may be made after the death of an insolvent. For some reason which is not 
clear to us the Court in Narain Singh v. Gurbakksh Singh was of opinion that 
s. 17 had no bearing upon the question whether the appeal had abated. This 
case was followed by a single Judge in Attar Chand ¥. Mohammad Mobin'. 

A different view has been taken by the Allahabad High Court in Piare Lal 


Vv. Muhammad Salamatullah Khan, where ıt was held that the right to contest 


an order of adjudication was not a purely personal right of the insolvent with 
the effect that the appeal would abate on his death. The maxim actto per- 
sonalis moritur cum persona, it was said, had no application to fnsolvency 
proceedings. Reliance was placed on s. 17 of the Act and also on the English 
practice. We have no hesitation in accepting the view of the Allahabad High 
Court in preference to that taken in the cases cited from Lahore, and we 
think that there is no substance in the argument that the appeal has abated. 

In order to understand the argument that ńo second appeal lies it is neces- 
sary to refer to two sections of the Act, viz. s. 75 and s. 4, the provisions of 
which are as follows :— 7 

“75. (1) The debtor, any creditor, the receiver or any other person aggrieved 
by a decision come to or an order made in the exercise of insolvency jurisdiction by 
a Court subordinate to a District Court may appeal to the District Court, and the 
order of the District Court upon such appeal shall be final : 

Provided that the High Court, for the purpose of satisfying itself‘ that an order 
made in any appeal decided by the District Court was according to law, may call 
for the case and pass such order with respect thereto as it thinks fit : 

Provided, further, that any such person aggrieved by a decision of the District 
Court on appeal from a decision of-a=subordinate Court under section 4 may appeal 
to the High Court on any of the grounds mentioned in sub-section (1) of section 
100 of the Code of Civil Procedure, 1908. 

(2) Any such person aggriéved by any such decision or order of a District Court 


as 18 specified in Schedule I, come to or made otherwise than in appeal from an order 


made by a subordinate Court, may appeal to the High Court. 

(3) Any such person aggrieved by any other order made by a District Court 
otherwise than in appeal from an order made by a subordinate Court may appeal 
to the High Court by leave of the District Court or of the High Court. 

(4) The periods of limitation for appeals to the District Court and to the High 
Court under this section shall be thirty days and ninety days, respectively. 

“4, (1) Subject to the provisions of this Act, the Court shall have full power 
to decide all questions whether of title or priority, or of any nature whatsoever, and 
whether involving matters of law or of fact, which may arise in any case of insol- 
vency coming within the cognizance of the Court, or which the Court may deem it 
expedient or necessary to decide for the purpose of doing complete justice or- making 
a complete distribution of property in any such case. 

(2) Subject to the provisions of this Act and notwithstanding anything contained 
in any other law for the time being in force, every such decision shall be final and 
binding for all purposes as between, on the one hand, the debtor and the debtor’s 
estate and, on the other hand, all claimants against him or it and all persons 
claiming through or under them or any of them. 


1 (1931) I. L. R. 13 Lah. 396. 2 [1937] All. 616. 
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(3) Where the Court does not déem it expedient or necessary to decide any ques- 
tion of the nature referred to in sub-section (2), but has reason to believe that the 
debtor has a saleable interest in any property, the Court may without further inquiry 
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-sell such interest in such manner and subject to such conditions as it may think fit.” KANTILAL 
It is clear from the second proviso to s. '75(1). that no second appeal lies BAPUBHAI 
unless the order appealed against can be said to be an order passed under s. 4. R IAEN 
A. similar question was considered by Mr. Justice Divatia in Gopikabai V. BABUBHAI 


Chapsit. He took the view that s. 4 comprises adjudication of those questions 


which, to speak in the language of English law, arise in bankruptcy and not Broomfield Jj. 


outside bankruptcy. 

“In other words”, he said, “in my opinion, it covers questions such as disputes 
between the debtor’s estate represented by a receiver on the one hand and the claims 
of one or all of his creditors on the other or other questions of priority or title” 
(p. 1239) -e - 

He referred to the provisions of sub-s. (2) of s. 75 which indicate the sort of 
questions intended to be covered by orders under s. 4, viz. questions between 
the debtor and the debtor’s estate on the one hand and, on the other hand, 
all claimants against him or it and all persons claiming through or under them. 

In our opinion the words “in any case of insolvency” in s. 4 lend consi- 
derable support to this view. According to the ordinary and natural use 
of language, no case of insolvency properly arises until after an order of 
adjudication, and the question whether such an order should or should not be 
made is not, properly speaking, a case of insolvency. Mr. Justice Divatia was 
of opinion that the words “ of any nature whatsoever” in s. 4 are to be read 
as ejusdem generis with the preceding words “ questions of title or priority ”. 
That view, with respect, we find ourselves unable to accept, and'in Dattatraya 
Chandraya v. Bawachekar?, Mr. Justice N. J. Wadia and Mr. Justice Indar- 
narayan held, following Alagirisubba Naik v. Official Receiver of Tinnevelly?, 
that these words “of any nature whatsoever” are incompatible with the ejus- 
dem generis rule of interpretation. This, however, does not affect the main 
grounds of decision in Gopikabaz’s case. Dattatraya Chandraya v. Bawachekar 
was a case in which the question was whether a second appeal lay from an 
order made by a Subordinate Judge under ss. 53 and 54 of the Provincial 
Insolvency Act. The Court held that no-second appeal lay, the reason being 
that s. 4 is subject to the other provisions of the Act, as expressly stated 
therein, and therefore was not intended to apply to cases which are specifically 
provided for by other sections, for instance ss. 53 and 54. The same view has 
been taken by the Madras High Court in Alagirisubba Naik v. Official Receiver 
of Tinnevelly where it was held that “ subject to the provisions of this Act” 
in s. 4 mean “excluding questions otherwise provided for by the provisions of 
this Act”, and that ruling was followed in Maung Po Sai v. The Bank of 
Chettinad, Lid+ That was a case in which a second appeal was presented 
against an order of adjudication passed on appeal by the District Court under 
s. 27. That is the converse of the present case, and Mr. Justice Dunkley said 
that the appeal did not lie and that where an order is made and can be law- 
fully made under some other section of the Act s. 4 has no application to 


1 (1934) 36 Bom. L. R. 1236. 3 (1931) I. L. R. 54 Mad. 989. 
2 (1939) 41 Bom. L. R. 1258. 4 (1935) I. L. R. 13 Ran. 717. 


Peeves 


136 


A.C. J. 
1941 
KANTILAL 
BAPUBHAI 
Y. 
RAJNIKANT 
BABUBHAI 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


that order. - The reasoning in these cases would seem to apply just. as much 
to an order under s. 27 as to one under s. 53 or 54 of the Act. 

Learned counsel for the appellants has not been able to cite any authority 
in support of the view that a second appeal does lie in a case of this kind. He 
mentioned some observations in the judgment of Mr. Justice Ramesam in 
Kallukuiti Parambath Perachan v. Puthen Peetikakkal Batna The learn- 
ed Judge said (p. 598) : 


Broomfield J}. “The words ‘of any nature whatsoever’ in s. 4 of the new Act show that all 


questions which arise in the course of insolvency may be dealt with by the Court 
for the purpose of doing complete justice and in such a case a Second Appeal lies 
to the High Court on a question of law”. 


The ‘expression “in the course of insolvency” presumably means the same as 
“in any case of insolvency” in s. 4, and we find nothing in these observations 
which is inconsistent with the view taken by Mr. Justice Divatia in’ Gopika: 
bmi V. Chapsi. 

On either of these views, viz. the view that s. 4 refers to questions in bank- 
ruptcy and not outside bankruptcy, that is to say to questions arising after 
an adjudication has been made, and the view that s. 4 is limited to matters 
not otherwise specifically provided for in the Act, no second appeal would lie. 
in the present case. It is perfectly true that the expression in s. 4 “ questions of 
any nature whatsoever” is in wide and general terms, but obviously they 
must be limited in some way ; otherwise the first clause of s. 75 which states 
that the order of the District Court upon. appeal shall be final would be 
rendered nugatory. We think that the generality of the words must be 


limited as laid down in the cases to which I have referred and that the orders 


with which we are concerned in the present case cannoti be regarded as orders 
made under that section. 

Finally on behalf of the appellants reliance was placed on the first proviso. 
to s. 75, which is that the High Court for the purpose of satisfying itself that. 
an order made in any appeal decided by the District Court was according to 
law, may call for the case and pass such orders with respect thereto as it 
thinks fit. This Court therefore has power in a proper case to interfere with 
appellate orders of the District Court.in revision. But we have looked at the 
judgment of the District Judge which shows what the issues were. We think 
that, though some questions of law might arise, it was substantially a dispute 
as to matters of fact and we cannot see any sufficient reason why, when no 
appeal lies, this Court should interfere in revision. 

The preliminary objection is therefore allowed and the appeal dismissed 
with costs as incompetent. 


. Appeal dismissed. 


“1 (1925) 49 M. L. J. 595. 
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Before Sir Join Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 


AMRITLAL MOHANLAL JHAVERI 
| v. 
THE SPECIAL LAND ACQUISITION OFFICER, AHMEDABAD.* 


Bombay High Court Rules (Appellate Side), Rule 143—Cross-objections filed beyond 
time—Delay not excused by Court-—Court-fee on cross-objections—Refund. 

Where cross-objections to an appeal are filed beyond time in the High Court 

and the Registrar refuses to register them under r. 9 of the Bombay High Court 

Rules (Appellate Side), and an application to excuse the delay under r. 71 is 

rejected by the Court, the respondent is entitled, under r. 143, io a refund of 

the amount of the Court-fees paid by him on the cross-objections filed by him. 

LAND atquisition. 

The claimants Amritlal Mohanlal and others were awarded a sum of 
Rs. 1,99,715 by the Land Acquisition Officer, Ahmedabad, as compensation 
for the lands compulsorily acquired from them. 

There was a reference to the Joint Judge of Ahmedabad, who awarded to 
the claimants Rs. 2,24,629 as compensation, 

The claimants appealed to the High Court, claiming an additional amount 
of Rs. 29,800 for compensation. 

On September 20, 1940, Macklin J. admitted the appeal. 

On January 18, 1941, the respondent, the Special Land Acquisition Officer, 
Ahmedabad, filed cross-objections to the order appealed from, valuing the 
claim at Rs. 20,000, and affixed ai Court-fee stamp of Rs. 1,025 on them. 

The cross-objections were not accepted by the Registrar, Appellate Side, 
as having been filed beyond time. The respondent thereupon: applied to the 
Court for excusing the delay in filing the cross-objections, but the application 
was rejected. 

On August 22, 1941, the respondent applied for a refund of Rs. 1,025, the 
amount of Court-fees paid on the cross-objections. 

On September 19, 1941, Divatia J. refused to make an order for refund. 


DivaTiA J. The respondent is not entitled to refund. Rule 143 of the 
Appellate Side Rules does not apply as there is no refusal of registration by 
the Registrar, but the Court has passed an order refusing to excuse the delay 
in filing cross-objections. That order amounts to dismissal of the cross- 
objections. There is no provision for refund in suchi a case. 

On October 17, 1941, his Lordship passed'a further order. 
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DiıvatTia J. After I passed the order the Government Pleader has brought - 


to my notice two precedents in which refund is allowed even though delay 

was not excused by Court. 

_ Rule 143 speaks of refusal of registration by the Registrar and not by the 
Court. As this is an important point, I think the matter may be placed 

before the Chief Justice for orders to place it for hearing before a’ bench. 


* Application in Cross-objections of Court-fee paid on the Memoran- 
Stamp No. 553 of 1941 in F. A. dum of Cross-objections. 


No. 251 of 1940, praying for refund 
R, 18. 
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A.C. J. Accordingly the application was heard by a bench. 


“aay R. A. Jahagirdar, Government Pleader, for the applicant (respondent). 


AMRITLAL BEAUMONT C. J. This is an application to refund a sum of Rs. 1,025 
MOHANLAL paid by the applicant as Court-fee on certain cross-objections which were 
fae filed in January, 1941, in First Appeal No. 251 of 1940. The cross-objections 
Lanp Were out of time and accordingly the Registrar refused to register them under 
-ACQUISITION r., 9 of the Appellate Side Rules. Thereupon the applicant made an appli- 
Pesser cation to the Court under r. 71 to excuse the delay and that application was 
cen rejected by the Court. The applicant, therefore, applied under r. 143 for 
the refund of the Court-fee. That rule provides that whenever registration 
of any appeal,’ memorandum of cross-objections or application is for any rea- 
son refused by the Registrar, a refund certificate shall on application be grant- 
ed to the party or his advocate entitling him to receive back} the, value of 
the Court-fee stamps cancelled in the office in respect of such appeal, memo- 
randum of cross-objections or application and the copies therewith filed. The 
application originally came before Mr. Justice Divatia, who thought that 
r. 143 did not apply because the registration had not been refused by the 
Registrar, but that it was the Court which had refused to excuse the delay, 
and thereby made the registration of the cross-objections impossible. How- 
ever on the application of the learned advocate, who appeared for the appli- 

cant, the learned Judge referred the matter to a bench. 

I think the view taken by the learned Judge cannot be supported. The 
registration was refused by the Registrar, and properly refused, because the 
cross-objections were out of time. The Court subsequently declined to excuse 
the delay and the effect of that was merely to uphold the refusal of the Regis- 
trar to register the cross-objections. In my opinion the case falls within the 
plain terms of r. 143, and we must therefore direct a refund. 


N. J. WADIA J. I agree. 
Refund directed. 


Before Mr. Justice Divatia., 


1941 KESHAV KRISHNA DHOPADE 
v : 


v. 
Sepiember 17. 
o BHAGWAN SAMBHU CHAUDHARI.” 


Indian Limitation Act (IX of 1908y, Secs. 29, 20—Dekkhan Agriculturists’ Relief 
‘ Act (XVII of 1879), Secs. 3(w), 72—Suit against agriculturist on promissory 
notes—Promissory notes passed more than six years before date of sutt—En- 
dorsements on promissory notes of interest paid before expiration of prescribed 
period—Whether fresh period of limitation te be computed from time of. pay- 
ment of interest. 


* Second Appeal No. 858 of 1940, cree passed by J. H. Mehta, Sub- 
from the- decision of B. K. Dalvi, ordinate Judge at Barsi, in hvil 
District Judge at Sholapur, in Appeal Suit No. 177 of 1939. 


No. 186 of 1940, confirming the de- 


~ 
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Under s. 29 of the Indian Limitation Act, 1908, the benefit of s. 20 of the 
Act cannot be availed of by a plaintiff in a suit falling under s. 3(w) of the 
Dekkhan Agriculturists’ Relief Act, 1879. 

Syed Hasan Imam v. Brahmdeo Singh and Moulvi Wazed Ali Khan Panee 
v. Brojendra Kumar Bandopadhaya?, referred to. 


SUIT on promissory notes. 


One Bhagwan (defendant), who was an agriculturist, passed three promis- 
sory notes in favour of Keshav (plaintiff) on opa 15, 1930, March 7, 1931, 
and March 4, 1933. 

On February 27, 1939, the plaintiff sued the iati to recover from him 
Rs. 523-7-0 on the three promissory notes. The plaintiff relied on certain 
endorsements made on March 1, 1933, about payment of interest on the first 
two promissory notes dated April 15, 1930, and March 7, 1931. As regards 
the promissory note dated March 4, 1923, he relied on s. 72 of the Dekkhan 
Agriculturists’ Relief Act. The trial Judge dismissed the suit in so far as it 
was based on the promissory notes dated April 15, 1930, and March 7, 1931, 
but passed a full decree in regard to the promissory note dated March 4, 
1933. In his judgment he observed as follows :— 

“ .. the period of six years’ limitation to be applied in the present case is pres- 
cribed by a special or local Act, viz. the Dekkhan Agriculturists’ Relief Act, and 
s. 29(2) (b) of the Limitation Act clearly lays down that s. 20 amongst others of 
the Limitation Act shall not apply in such a case... In my view the plain thing 
is that s. 72 does prescribe a period of limitation different from the period pres- 
cribed by the first schedule of Limitation Act, in case of certain suits [i.e. suits of 
the description mentioned in s. 3, cl. (w), of the Dekkhan Agriculturists’ Relief 
Act] and as that is the case s. 29(2) applies along with cl. (w) thereof. Therefore 
s. 20 does not apply so as to extend the period of limitation. If there are any 


hardships to any persons from such a result the remedy lies in the legislature and 
not in a Court of law. 


“I therefore hold that the suit is time-barred in so far as it relates to the first 
two pro-notes in question and dismiss it to that extent with costs.” 


The plaintiff appealed to the District Judge who summarily dismissed the 
appeal observing as follows :— 

“The learned pleader for the appellant urged that s. 29(2) (b) does not apply 
to this present case and the aid of s. 20 can be invoked to extend the time. I am 
unable to agree with him. The Dekkhan Agriculturists’ Relief Act is æ special and 
a local law and s. 29(2) (b) have [sic] no application to extend the time specially 
provided in a special or local law. The lower Court’s decision was, therefore, right.” 


The plaintiff appealed to the High Court. 


H. C. Coyajee, with V. D. Limeaye, for the appellant. 
M. G. Chitale, for the respondent. 


‘DrvatiA J. This is an appeal by the plaintiff against a decree allowing his 
claim to the extent of Rs. 103 in a suit filed by him to recover Rs. 522 on 
three promissory notes. The promissory notes were passed in the plaintiff's 
favour by the defendant, who is an agriculturist, on April 15, 1930, March 
7, 1931, and March 4, 1933. The suit was filed on February 27, 1939. ‘The ordi- 
nary period of limitation applicable to the promissory notes is three years, 


‘ 1 (1930) I. L. R. 9 Pat. 747. 2 (1932) 36 C. W. N. 833. 
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but s, 72 of the Dekkhan Agriculturists’ Relief Act provides a period of six 
years for a suit of the description mentioned in s. 3, cl. (w), of that Act. 
A suit on a promissory note is included in that clause. So that the period of 
limitation in the present case would not be three but six years. Even so, the 
suit would be time-barred with respect to the first two notes which were 
passed more than six years before the date of the suit. The plaintiff, how- 
ever, relied on certain endorsements about payment of interest on the two 
promissory notes, and those endorsements having been made on March 1, 
1933, he sought to bring the suit within limitation with regard to those pro- 
missory notes under s. 20 of the Indian Limitation Act. 

Both the lower Courts have held that s. 20 doés not apply to the present 


_case, where limitation is governed by the special provisions of the Dekkhan 


Agriculturists’ Relief Act, on account of the provisions of s. 29, sub-s. (2) i 
cl. (b), of the Indian Limitation Act. These provisions are— i 
“(2) Where any special or local law prescribes for any suit, appeal or applica- 

tion a period of limitation different from the period prescribed therefor by the first 
schedule, the provisions of section 3 shall apply, as if such period were prescribed- 
therefor in that schedule, and for the purpose of determining any period of limita- 
tion prescribed for any suit, appeal or application by any special or local law— 

(a) the provisions contained in section 4, sections 9 to 18 and section 22 shall 
apply only in so far as, and to the extent to which, they are not expressly excluded’ 
by such special or local law; and 

(b) the remaining provisions of this Act shall not apply.” 


The effect of this section is that in the case of a suit falling within a special 
or local law which prescribes a different period of limitation from that in the 
Indian Limitation Act, the plaintiff will not be entitled to the benefit of 
s. 20. That ig the plain meaning of this section, and it is not contended that. 
the Dekkhan Agriculturists’ Relief Act is not a special or local law. 

It is, however, contended by Mr. Coyajee on behalf of the appellant that 
the legislature could not have intended to deprive the plaintiff of the benefit: 
of this section as well as s. 19 relating to acknowledgment, and much more, 
of the benefit of ss. 6, 7 and 8 of the Indian Limitation Act under which a. 
period of disability, such as minority or insanity, is specially provided for. 
It is true that on the section as it stands, the plaintiff in such a case would: 
not be entitled to the benefit of those sections, and the absence of the appli- 
cability of ss. 6, 7 and 8 is no doubt a great hardship on plaintiffs. But the. 
section has got to be construed as it is, and it is clear to my mind that the: 
legislature did not intend to confer the benefit of s. 20 in any case on a 
plaintiff who brings a suit under the special period of limitation provided 
for under the Dekkhan Agriculturist? Relief Act. Section 29 has been 
amended in the present form for the first time in 1922, and since then there: 
have been two cases under that section: Syed Hasan Imam v. ‘Brahmdeo 
Singh* and Moulvi Wazed Ali Khan Panee v. Brojendra Kumar Bandopa-- 
dhaya. In the first of these cases it is held that ss. 19 and 20 would not 
have applied to the suit brought under the Bengal Tenancy Act but for the- 
special provision in that Act to the effect that the provisions of the Indian: 
Limitation Act shall apply to all suits, appeals and applications mentioned 


1 (1930) I. L. R. 9 Pat. 747. 2 (19382) 36 C. W. N. 833, 
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in the previous section. In other words, the decision is that in absence of 
that special provision in the Bengal Tenancy Act the plaintiff would not have 
‘been entitled to the benefit of ss. 19 and 20. To the same effect is the deci- 
sion in the second case. 

If, therefore, it had been provided for in the Dekkhan Agriculturists’ Relief 
Act that the provisions of ss. 19 and 20 or any other sections would apply 
to all suits filed under that Act, the applicability of those sections would not 
have been taken away under s. 29 of the Indian Limitation Act. But in 
absence of such provision in the Dekkhan Agriculturists’ Relief Act, it must 
‘be held on the plain wording of s. 29 that the benefit of s. 20 cannot be avall- 
ed of by a plaintiff in a suit falling under s. 3(w) of the Dekkhan Agricul- 
turists’ Relief Act. At first sight it would appear to be a great hardship to 
the persons filing suits under the special Acts that they should not have the 
benefit of ss. 6 to 8 as well as ss. 19 to 21 of the Indian'Limitation Act. It 
appears, however, that the intention of the legislature was that if these latter 
sections are to be made available to plaintiffs in such suits, the proper pro- 
cedure is to amend the special or local laws in such a manner as to expressly 
make applicable the sections which have been excluded under s. 29 of the 
Indian Limitation Act. No such change has been made in the Dekkhan 
Agriculturists’ Relief Act. It is for the Legislature to consider the advisa- 
bility of making those sections applicable to suits falling under s. 72. But 
according to the law as it stands at present, s. 20 cannot apply to them. 

The decision of the lower appellate Court is, therefore, confirmed and the 
appeal is dismissed with costs. l 


Appeal dismissed. 


Before Mr. Justice Divatia. 


: SADASHIV RAMCHANDRA NADGOUDA 
v. 
AMRITRAO GOVIND SABNIS.* 


Inamdar—Sheri land—Sale by inamdar of his whole right, title and interest in sheri 
land—Sale whether includes his right as inamdar to recover assessment-——Dis- 
tinction between his tights as inamdar and as occupant of same land. 

Where the whole right, title and interest of an inamdar in his jat inam 

` sheri land is brought to sale in execution of a decree against him, the sale 

includes not only his right: as occupant in the land but also his right as inamdar 

to recover assessment from the tenants. The distinction between his rights as 

inamdar and as occupant with respect to the same land is only a notional 
distinction and is not a distinction in fact. 


Suir for declaration. 
One Narayan Vishram was the owner of certain jat inam sheri lands 
which were situated at Turkewadi in the Belgaum district. On June 16, 1875, 


* Appeal from Order No. 60 of Bavdekar, District Judge at Belgaum, 
1938, against the decision of R. S. in Appeal No. 29 of 1937. 
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he mortgaged these lands to Govind by which all the rights he had in the 
mortgaged lands were given in security. Narayan, the mortgagor, was to 
pay judi to Government in the first instance, and if it was not paid, Govind 
had to do so. There were three other mortgages of the same lands in 1888, 
1889 and 1893 in favour of Govind. 

In October, 1914, Sundrabai, the widow of the mortgagee Govind, who had 
died in the meantime, obtained a decree on all the mortgages and applied to 
execute it. In May, 1915, a proclamation of sale of the mortgaged property 
was issued and it was stated therein that the right, title and interest of 
Narayan in the lands was to be sold. Thereafter Sundrabai purchased the 
lands at the Court-sale with the permission of the Court and in 1922 she got 
possession of the lands. 

Narayan then sought to recover assessment of the lands in possession of 
Sundrabai on the ground that his right as inamdar to recover assessment of 
the inam lands had not been sold to Sundrabai but what was sold was only 
his right as occupant. This contention was negatived by the Collector who 
dismissed his application, and held that in the mortgage-deed ag well as in 
the decree and proclamation of sale what was mortgaged as well as ordered 
to be sold was the whole of his interest as inamdar and not merely as occu- 
pant. 

On July 27, 1934, Govind and Amritrao (plaintiffs), who were the heirs 
of Narayan, brought the present suit against Ramchandra (defendant), whe 
had purchased the suit lands, for a declaration that they were entitled to 
recover assessment of the lands from the defendant on the ground that the 
right to levy the assessment had not been sold in the auction. The defendant 
contended that his predecessor-in-title, Sundrabai, had purchased at the auc- 
tion sale all the rights of Narayan in the suit lands including the right to 
recover assessment. The trial Judge dismissed the suit holding that Narayan’s 
right to recover assessment from the lands was sold in execution of the.decree 
brought against him by Sundrabai. In his judgment he observed as follows :~- 

“There is a clause in the sale proclamation which has got very important bear- 
ing on the point now under discussion. It is to the effect that the right, title and 
interest of Narayan Vishram in these lands had been brought to sale together with 
all the rights and powers regarding the management of the income which Narayan 
Vishram could legally exercise to hig benefit. All this description considered in the 
hght of the recital in exhibit 45 is sufficient to show that the full inam rights were 
put up to sale and purchased by Sundrabai at the court-sale. No reservation of 
any right was made at the time of the sale. Such is the view taken by the Collector 
of Belgaum who was moved in this regard by the plaintiff. Exhibit 39 is the copy 
of the Collector’s order and the pertinent portion runs: ‘The natural presumption 
is that what was put to sale was the inamdar sharer’s full interest in the sheri land 
both as inamdar and as occupant’. In order to show that this view is incorrect, 
the plaintiff has very little evidence to count upon..., the plaintiff produced a 
judgment of the High Court, exhibit 56, from the decision in Suit No. 64 of 1926 
of the Chikodi Court, to show that usually a Jat inamdar retains to himself a por- 
tion of the assessment even though the inam lands are sold at a Court-sale. The 
judgment is produced at a very late stage and it refers to lands not at all situate 
at Turkewadi and it does not appear to me to lay down any general principle in 
favour of the plaintiff in the manner put forward for him. It may also be stated 
that the purchasers were paying the assessment themselves and that in this case 
no such thing has happened. ‘Even assuming that the judgment is favourable to 
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the plaintiff’s point, it is clear that it would not be of any help to him in view of 
the construction and interpretation I have put upon the proclamation.” 


On appeal the District Judge reversed the decision of the trial Court hold- 
ing that the right, title and interest of the inamdar in his capacity as inamdar 
to levy, assessment on the land had not been sold and what had passed was 
only his right as an occupant of the lands. In the course of his judgment he 
observed as follows :— 


“ The right to recover assessment which corresponds to the liability of the land 
tc pay it to Government in ordinary cases is one indivisible right which could not 
be separated in the case of sheri land in an inam village into the right of the inam- 
dar to recover part of the assessment and the right of the Government to recover 
the other. In a sale of sheri inam land therefore the so-called right of the inamdar 
to recover assessment does not pass. It is contended on behalf of the respondent 
that the words right, title and interest are wide enough as observed by their Lord- 
ships of the Privy Council in the case of Mahabir Parshad v. Moreshwar Nath 
Sahat, 17 Cal. 589, to recover any right of the judgment-debtor in the property 
sold ‘which he could have sold himself. It is argued that to every liability corres- 
ponds a right and to the liability of the land to pay assessment corresponds Gov- 
ernment’s rights to recover assessment from it which can be taken as interest in 
the land. It is argued further that when Government alienates part of the revenues 
in an inam village to the inamdar the inamdar gets a right to recover proportionate 
assessment from all land in the village including sheri inam land which again can 
be said to’ be ani interest of the inamdar in the land and this interest can be sold. 
There is no doubt that there is something to be said for this view but the fact 
remains that the specific question which is involved in this appeal came up twice 
for decision before our High Court and in both cases it wad hield that the so-called 
right of the inamdar to recover assessment from the sheri inam land was not inter- 
est in the land because the right to recover assessment was ond indivisible right 
belonging to Government and that Government giving a share in the revenues of 
the village to the inamdar did not confer upon the inamdar a right to recover any 
part of the assessment of the lands of the village including of course sheri inam 
lands. It was held therefore that the inamdar had no interest in sheri inam land 
apart from the one which he had in it as an occupancy tenant which can be taken 
to be sold in execution of a decree in which the sheri inam land is sold. This view 
with respect is at least as reasonable as the one which has been pressed before me 
on behalf of the respondents for acceptance. In my opinion therefore I should 
follow the view which was taken in Second Appeal No. 143 of 1926 and Second 
Appeal No. 751 of 1929.” 


Sadashiv and others, who were the heirs of the defendant Ramchandra, 
appealed to, the High Court. 


A. G. Desai, for the appellants. 
R. A. Jahagirdar, for the respondents. 


DivaTIA J. This appeal is preferred by the defendant in a suit by the 
plaintiffs for a declaration that they were entitled to recover assessment of 
the suit lands from the defendant. 

_ The facts leading to this case are shortly as follows :— 

The suit lands are jat inam sheri lands and one Narayan Vishram was 
their owner. He mortgaged them on June 16, 1875, to one Govind by which 
all the rights which he had in the mortgaged lands werd given in security. 
The mortgagor was to pay the judi to the Government in the first instance, 
and if it was not paid, the mortgagee had to do so. Thereafter, there were 
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three other mortgages of the same property in 1888, 1889 and 1893 to the 
same mortgagee and after his death, his widow. In October, 1914, the mort- 
gagee obtained a decree on all the mortgages and applied to execute it. In 
May, 1915, a proclamation of sale of the mortgaged property was issued, 
and it was stated therein that the right, title and interest of the defendant, 
1.e. the inamdar, in the property was to be sold. In the next month the 
mortgagee purchased the property with the permission of the Court, and 
in 1923 she got possession in execution. Thereafter the mortgagor inamdar 
sought to recover assessment of the lands in possession of the mortgagee on 
the ground that his right as inamdar to recover assessment of the inam lands 
had not been sold to the mortgagee, but what was sold was only his right as 
occupant. A distinction was sought to be made between the two capacities 
of the inamdar, i.e. inasmuch as the inamdar was himself in possession of 
the land and was getting it cultivated by his tenants, he was the occupant 
of the land, and inasmuch as he was an inamdar, he had a right to recover 
the assessment of the lands in the village including this particular land. That 
contention was negatived by the Collector who held that in the mortgage- 
deed as well as in the decree and the proclamation of sale what was mortgaged ~ 
as well as ordered to be sold was-the whole of his interest as inamdar and 
not merely as occupant. The-.Collector was of the opinion that there was 
nothing in the wording of the decree or the proclamation of sale to suggest 
that the right, title and interest put to salé’was restricted to the inamdar’s 
occupancy interest in the land or that it excluded his interest in the royal share 
of-the revenue. The inamdar’s application was, therefore, rejected. It was 
on account of this order that this suit was brought by the inamdar and his 
son for a declaration that they have a right to recover the assessment from 
the defendant on the ground that the right to levy the assessment had not 
been sold in the auction. 

The trial Court held that the whole of the right, title and interest of the 
inamdar had been brought to sale together with all the rights and powers 
regarding the management of the income which the inamdar would legally. 
exercise for his benefit as stated! in the proclamation of sale, and that descrip- 
tion carried with it the full inam rights which were put to sale and pur- 
chased by the mortgagee. On behalf of the plaintiffs reliance was sought to 
be placed upon two unreported decisions of this Court in which it was ob- 
served that the law does not recognise two distinct kinds of ability with 
regard to sheri inam land, namely, the liability to pay to Government and 
the liability to pay to the inamdar ; that the liability was one and indivisible, 
and therefore, if the whole or a part of the assessment, ie. judi, was paid 
to the Government, that liability could not be sold. Those two decisions were 
distinguished by the learned trial Judge on the ground that there the inam- 
dars themselves were paying the whole assessment to the Government as the 
inam had been resumed by the Government and at the date when the auction- 
sale took place, they were not full-fledged inamdars and were paying not 
merely the judi but the full assessment on the land. 

On appeal by the plaintiffs, however, the learned District Judge has re- 
versed that decision, and has.held, relying mainly upon those two decisions, 
that the right, title and interest of the inamdar in his capacity as inamdar 
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to levy assessment on the land had not been sold and what has passed was 
only his right as an occupant of the land. The learned District Judge refers 
to the argument of the defendant-mortgagee, namely, that when the Govern- 
ment alienates part of the revenues in an inam village to the’ inamdar, the 
inamdar gets a right to recover proportionate assessment from all the land 
in the village including sheri inam land, which again can be said to be an 
interest of the inamdar in the land, and that this interest can be sold. The 
learned Judge concedes that there is something to be said for that view, but 
he rejects that argument because he felt bound by the two decisions of this 
Court. 

It is, therefore, necessary to see what exactly has been decided in those 
two cases. The second of the two decisions simply purports to follow the 
first one as it was in respect of the same kind of land in the same village. 
The facts *in the first case were that in 1859 the Government had resumed 
the inam and in 1864 the right, title and interest of the inamdar and his sons 
were put up by the Court for sale and purchased by one Ratnappa. In 1882, 
the inam was restored to the inamdar. In 1895 and 1902 the purchaser sold 
the land in two parts to the defendants. The question was whether the 
defendants had acquired all the inamdar’s rights. In 1864 when the sale 
took place full assessment was being paid by the inamdar to the Government. 
_ So that as inamdar he was not paying it to himself, and no such 
separate right of paying to himself existed and could be sold. 
The decision of Madgavkar J., who decided the appeal, is based upon the 
finding that at the time when the sale took place, the inamdar himself was 
paying assessment to the Government on account of the resumption of the 
inam, and therefore, what could be sold would be only his right, title and 
interest as the occupant of the land and not as inamdar, because his capacity 
as Inamdar was not in existence when the sale took place. However, the 
learned Judge makes certain general observations which, in my opinion, were 
not necessary for the purpose of the decision in that case. His observations 
are as follows :— 

“Ordinarily land in this Presidency, is the subject of a right to occupy on the 
part of the occupancy tenant with a liability’ to pay assessment. In the case of 
inam lands this assessment is paid not to Government, but to the inamdar, who in 
his turn pays a portion of it usually 1/8th as judi to Government. In the case 
of sheri inam land, the liability to pay assessment still remains, but the inamdar 
in his capacity as occupancy tenant levies it on himself and retains 7/8th as 
inamdar.” 

He then stated that the law did not recognise two kinds of liability, 
namely, liability to pay to Government and liability to pay to the inamdar. 
The learned District Judge in the present case seems to have been pressed 
by those observations to hold that although the inamdar continued to be the 
inamdar at the date when the auction-sale took place, still as he was paying 
judi, viz., one-eighth of the assessment to the Government and the remain- 
ing seven-eighths he was keeping in his capacity as inamdar, and as these 
twa kinds of liability were indivisible, the liability to pay the assessment to 
himself cannot be sold in execution proceedings at all. In my opinion, this 
view of the learned Judge does not necessarily follow from the observations 
of Madgavkar J. But even if it does, those general observations were obiter 
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as they were not necessary for the purpose of the decision. In fact Madgav- 
kar J. himself says that in the case before him on account of resumption of 
the inam the inamdar was paying assessment to the Government, and that 
being so, there is no doubt that what could be sold in execution would be 
only his right as occupancy tenant, and not his right as inamdar. Im the 
present case at the time of the sale proclamation and the auction the inamdar 
still continued to be the inamdar of the land and only paid judi to the 
Government. It cannot be said that the right which he had as inamdar in 
the land was inalienable and could not be sold in execution of a decree. I 
have not been able to find any: authority for the proposition that such a right 
would be inalienable, nor has Mr. Jahagirdar for the respondent been able 
to cite any. In my opinion, when the whole right, title and interest of an 
inamdar in the land is brought to sale, it includes not only his right as 
occupant in the land but also his right as inamdar to recover ‘assessment 
from the tenants. The distinction between his rights as inamdar and as 
occupant with respect to the same land is only a notional distinction and 
is not a distinction in fact. Besides, the circumstance that the judi amounts 
to one-eighth of the assessment cannot, in my opinion, mean that the inamdar 
pays a part of the assessment to the Government and the rest of it to him- 
self and that the liability for those two payments cannot be separated. I 
know of no authority which says that the entire interest of the inamdar in 
the inami land cannot be sold in execution. The trial Court and the Col- 
lector in the first instance were right in holding that the full right of the 
inamdar which was mortgaged as well as brought to sale in the auction 
included not only the inamdar’s right. as occupant but also his right as 
inamdar in the land. 

In my opinion, therefore, the appeal should be allowed. The order of the 
lower appellate Court is reversed and the decree of the trial Court is restored 
with costs throughout. 


Appeal allowed. 


“Before Mr. Justice Divatia. 


DARBAR SHREE NARANSINHJI CHANDRASINHJI 
v. 
MADHAVSING KESARISING DESAI.* 


Patdi Estate—Government rules regarding—Saranjam rules—Each holder having life 
estate—Estate impartible and inalienable—Alienation invalid from its date~ 
Adverse possession against holder effective against his successor—Patdi Chief 
likened to ma@hant of ‘math—Indian Limitation Act (IX of 1908), Sec. 28, 
art. 134 B. 


* Second Appeal No. 340 of 1939, the decree passed by A. G. Munshi, 
from the decision of I. C. Munsiff, Second Class Subordinate Judge at 
Assistant Judge at Ahmedabad, in Viramgam, in Regular Civil Suit 


Appeal No. 262 of 1937, reversing No. 177 of 1934. 
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The Patdi Estate was mostly situated in British India, though some of its 
villages were situated in Kathiawar. The Estate was governed by special rules 
made by Government in that behalf. Under the rules it was continuable in 
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perpetuity to the holder for the time being, subject to the conditions, among NARANSINHJI 


others, that the estate shall be held as a life estate by each holder for the 
time being and shall pass to the next holder unencumbered by any debts or 


Va 


CHANDRA- 
SINHJI 


charges save such as may be specifically imposed by Govemment, that the MADHAVSING 
estate shall be inalienable and impartible, and that any alienation shall be KESARISING 


invalid. The estate was held in 1879 by H as its Chief. He died in 1884 
and was succeeded by S who remained the Chief till his death in 1913. D 
then succeeded to the estate, and on his death in 1928, was succeeded by R 
(defendant). 


On January 17, 1879, the plaintiffs predecessor purchased two plots of land 
forming part of: the Patdi Estate from H, the then Chief of Patdi, and was in 
possession af the plots ever since. In 1894, he built a house on the larger of 
the two plots, and was in occupation of it. The other plot, which was con- 
tiguocus, was open, and from 1894 it was entered in the records of the Patdi 
Estate as belonging to the Estate. In 1932, the plaintiff put a hedge round the 
open plot, but it was removed by the defendant in 1933. The plaintiff having 
sued the defendant to restrain him from obstructing possession by the plaintif 
of’the open land, the defendant contended that the sale effected by H in 1879 
was under the Patdi Rules not binding on him :— 

Held, (1) that, under the Patdi Rules, the transaction of 1879 was invalid 
from its very inception ; 

(2) that the adverse possession of the plaintiff which began to run against 
HZ continued to run and was perfected against his successor S, because the Patdi 
Estate was not governed by the theory of resumption and re-grant which applied 
only to an ordinary Saranjam estate ; 

(3) that the adverse possession was not affected by the mile that each holder 
of the Patdi Estate had only a life interest in it; 

(4) that treating the suit transaction on the analogy of a transaction en- 
tered into by the manager or the mahant of a math, art. 134 B of the Indian 


Limitation Act, 1908, (which applied retrospectively), applied, with the result 


that limitation began to run in any case from the time of H’s death in 1884, 
and the plaintiff must be deemed to have acquired title by adverse possession 
for more than twelve years during the lifetime of S ; 


(5). that even apart from art. 134 B, in the case of managers of religious insti- 
tutions, if a suit by the predecessor of a manager was barred, his right was 
extinguished and the succeeding manager or trustee was equally without title: 

Alam Khan Sahib v. Karuppannaswami?, Panna Sundmi v. Benares ‘Bank 
Lid2, Nilmony Singh v. Jagabandhu Roy+, and Narayan v, Shri Ramchandra‘, 
followed ; 

(6) that, therefore, if the analogy of a math was to be applied, the plaintiff 
had perfected his title by adverse possession ; 

(7) that even though it be true that the successor of the previous holder did 
not claim through his predecessor in the sense that he was his legal represen- 
tative, by the personal law of inheritance, it did not necessarily follow therefrom 
that if a person had acquired a valid title by more than twelve years’ adverse 
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possession that title should be ignored entirely by the successor of the particular 
Chief during whose lifetime the twelve years’ adverse possession had been 
complete ; 

(8) that therefore if during the lifetime of S the plaintiff’s family held the 
suit land openly and adversely to the Patdi Estate for a period of more than 
twelve years, under s. 28 of the Indian Limitation Act, the title of the real 
owner, the Patdi- Estate, became extinguished ; 

(9) that D who came on the estate in 1913 got the estate as it was at 
the time when S died; 

(10) that therefore if the estate had lost the suit land by adverse possession 
and if the plaintiff’s predecessor had become its owner by the extinction of the 
defendant’s title thereto, the estate which came to the successor D was the 
estate minus the suit land the ownership of which had passed from the defendant 
to the plaintiff's family ; 

(11) that although it.be true that each successive holder of the Patdi Estate 
claimed in his own right and not on the rights of the previous holder, it still 
followed that it would be open to a person to acquire title by adverse possession 
of any land for more than twelve years ; 

(12) that even as regards Saranjam estate, it was open to a person to acquire 
title by adverse possession with regard to a part of the estate where there 
was resumption and re-grant by Government on the death of a Saranjamdar : 

Trimbak Ramchandra v. Shekh Gulam Zilan and Madhavrao Hariharrao v. 
Anusuyabai2 followed ; 

Secretary of State v. Gijabai, referred to; 

(13) that in the case of Patdi Estate where there was no resumption and 
re-grant but only a life estate, it followed with much greater force that ‘there 
could be acquisition of title by adverse possession ; 

(14) that therefore thé plaintiff was entitled to the relief which he claimed. 


Sult for injunction. 

The Patdi Estate was situated mostly in British India, and some of its 
villages were situated in Kathiawar under the jurisdiction of the Agent to 
the Governor General of India for the Western India States. The estate was 
governed by rules framed by the Government of India in 1908 (G. R. . 
No. 12628, Revenue Department, dated December 11, 1908). These rules 
ran as follows :— 


1. The estate shall be treated as “ Political Inam ”. 

2. The following entry shall be made in col. 11 of the Land Alienation Register : 

“Continuable in perpetuity to the holder of the jurisdictional estate of Patdi 
in Kathiawar for the time being, subject to the conditions specified in Government 
Resolution No. 12628 dated December 11, 1908”. 

3. The estate shall be held as a life-estate by each holder for the time being, 
and shall pass to the next holder unencumbered by any debts or charges save such 
as may be specifically imposed by Government itself. 

4. The estate shall be inalienable and impartible, and as regards succession 
and inheritance including adoption will follow the jurisdictional estate in Kathiawar. 
Any alienation whatever*'shall be invalid. 

5. The holder of the estate for the time being shall be responsible for making 
a suitable provision for the maintenance of the widow or widows of the preceding 


1 (1909) I. L. R. 34 Bom, 329, sS., C. 18 Bom. L. R. 768. 
S. C€. 12 Bom. L. R. 208. - 3 (1924) 26 Bom. L. R. 1173. 
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holder, his own brothers, or any other member of his family, who, having a valid A.C. J. 
claim arising from infancy, mental or physical infirmity, rendering such member 1941 
incapable of earning a livelihood, may be deemed deserving of support at his em 
hands. When the obligation is not fulfilled by any holder for the time being NARANSINEJI 
Government may direct him to make suitable provision for such persons and may CHANDRA- 
fix the amount which he shall pay in each instance; provided that no one who  SINHJI 
has independent means of his own, or is in the opinion of Government otherwise v. 
sufficiently provided for, shall be entitled to maintenance from the holder. MADHAVSING 
6. Every order passed by Government under the preceding rule for the grant KESARISING 
of maintenance by the holder for the time being shall hold good during his life — 
only. 
7. If an order passed under r. 5 is not carried out, Govemment may direct the 
estate; or such portion of it as may be necessary, to be attached for the purpose 
of making provision for the members of the holder’s family entitled to maintenance 
out of the revenues of the estate so attached; provided that the estate or por- 
tion of it so attached shall be restored to the holder on the cessation (i.e. either 
by the holder complying with an order under r. 5, or by the death of the mem- 
ber, or by his acquiring other sufficient provision) of the necessity for provision 
being made by Government for maintenance of any member of the holder’s family. 
8. The previous sanction of Government shall be obtained to adoption. When 
the Inam is continued to an adopted son, no Nazarana shall be levied. 
In the year 1879 the Patdi Estate was held by Himatsinhji as its Chief. 
When he died in 1884, he was succeeded by Surajmalji, who occupied the 
gadi till his death in 1913. Dolatsinhji was the next Chief, and when he 
died in 1928, he was succeeded by Raghuvirsinhji (defendant). Pending the 
hearing of the appeal in the High Court, Raghuvirsinhji died, and was suc- 
ceeded by Naransinhji. 
On January 17, 1879, Himatsinhji, the then Chief of ‘Patdi, sold two pieces 
of open land to Jeshingbhai, a bhayat of Patdi, (grandfather of Madhavsing, 
plaintiff), for Rs. 1,600. Of the two plots sold, the bigger one was valued 
at Rs. 1,400, and the smaller one (the land in suit) at Rs. 200. Of the con- 
sideration money Rs. 1,200 was paid in cash, and for Rs. 400, two rooms 
belonging to Jeshingbhai in Bhamaria Kotha in the Darbargad were conveyed 
to Himatsinhji. The smaller plot was to the north of the bigger one and was 
contiguous to it. ; 
In 1894, the plaintiffs grandfather built a house on the bigger plot for 
himself to live in, and occupied it in the same year. The smaller plot was 
left open, and used for tethering cattle, stacking fire-wood, and keeping agri- 
cultural implements. In 1894 the open land was entered in the bhada patrak 
of the Estate as belonging to the Estate. 
On November 14, 1932, the smaller plot .(i.e. the land in suit) was put to 
sale by the defendant, the then Chief of the Patdi Estate. The plaintiff put 
forward his claim to it and the sale was abandoned. Shortly afterwards the 
plaintiff enclosed it by a hedge. On August 14, 1933, the defendant removed 
the hedge in assertion of his right to the land. On September 11, 1933, the 
Talukdari Settlement Officer’ ordered the plot to be kept in status quo. 
On June 29, 1934, the plaintiff sued to restrain the defendant from obstruct- 
ing him in possession of the land and to recover Rs. 25 as damages for the 
removal of the hedge. 
The defendant contended inter alia that he did not admit the sale to or 
possession of the land by plaintiff, that the Chief of Patdi had only a life 
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A. C.J. interest in the lands belonging to the Estate, and that alienations made by 
1941 a Chief were not binding on his successors. 
paa The trial Court held that the plaintiff had proved the sale of the land to 


a pees him, but that the sale was not binding on the defendant. The suit was therc- 
sins fore dismissed on the following grounds :— 

v. “Tt would appear [from r. 3] that the restriction is about alienation and charges 
MADHAVSING unless they are sanctioned by the Government specifically. In Radhabhai w. Anant- 
KESARISING rao (9 Bom. 198), it is held: ‘A prohibition which is confirmed in terms of 

gi alienation cannot, therefore, avoid the effect of adverse possession by a stranger 
during the life of an incumbent of the Watan’. This principle laid down in the 
case of Watan is applicable in the present case also as the nature of both the 
estates is the same, viz. life estate. In Trimbak v. Shekh Gulam Zilani (34° Bom. 
329) it was held that adverse possession would run against the successive holders 
of such life estate. In Madhavrao v, Anusuyabai (40 Bom. 606) it was held: 
“A special mode of devolution nor an incapacity for alienation will prevent limit- 
ation from operating against an estate.” Looking to the nature cf defendant’s estate 
and having regard to the above rulings I find that limitation would run against 
the successor of Himatsinhji after his death in Samvat year 1940. If plaintiff 
proves that he has been in possession ever since his purchase in S. 1935 till the 
suit is filed, I think that his adverse possession is effective against the present 
defendant also. It is, therefore, necessary to see as to whether plaintiff's ancestor, 
his father, and thereafter he has been in possession of the plot im suit adversely 
to defendant’s grandfather and father ... I therefore find that there is no satis- 
factory oral evidence to believe that plaintiff's ancestor and plaintiff have been 
in adverse possession.” 


On appeal, the Assistant J udge was of opinion that the plaintiff proved his 
title to the suit land by sale in his favour, that he proved his title by adverse 
possession for over twelve years, and that the plaintiff was entitled to the 
injunction sought. The Judge decreed the suit, observing as follows :— 


“The words of r. 4 suggest to my mind only one inference, that the alienations 
made by the ruling Chief of Patdi were void ab initio, that is to say, the alien- 
ation in favour of the plaintiff was void when it was made in Samvat 1935 
fa. D 1879]. That being so, the period of adverse possession commenced 
to run in S. 1985 and not! S. 1940 as the Subordinate Judge has assum- 
ed. Even assuming for the sake of argument that it commenced to run from 

_ S. 1940 on the death of Himatsinhji .. the adverse possession has been fully 
and satisfactorily established ... Surajmalji was on the gadi for twenty-nine years. 
During that period in S. 1949 the plaintiff's grandfather actually built on the 
bigger plot and had a waste ceremony. This was an assertion of title on the part 
of the plaintiff's grandfather. Surajmalji, as a ruling Chief, could have very 
easily defied this assertion by an overt act particularly when he occupied the 
position of a Chief as against plaintiff's grandfather who was only his bhayat. 
But all that was done was to make an entry in Bhadapatrak to which perhaps 
plaintiff's grandfather had no access. As the two plots were sold at the same 
time and as parts of one transaction, an assertion of title over the one impliedly 
Suggested an assertion of title over the other. The plaintiff has proved that he 
has been in possession of this plot since thirty years or more . . The rulings 

¢ in 32 Bom. L. R. 1398 and 34 Bom. L. R. 967 also support me in holding the 
adverse possession of the plaintiff estabhshed. The ruling in 147 I. C. 545, 547 
is also in point ..- As against these rulings the respondent has relied on [1933] 
A. L R, P. C. 75 and [1936] A. I. R, P. C. 183. The former is a ruling 
relating to the estate of Mutt and alienated by Mahant. The latter is a ruling 
also of a Mutt estate permanently leased by the Mahant ; while the case before 
me is of the watan land. I have, therefore, adopted the principles laid down in 
--the Bombay rulings and the Privy Council ruling in 147 I, C? ` 
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The defendant appealed to the High Court. A.C. J. 
G. N. Thekor and I. I, Chundrigar, with K. T. Pathak, for the appellant. hie 
A. G. Desai, for the respondent. . NARANSINHJI 
Pe : . CHANDRA- 
DivaTia J. This is an appeal by the present Chief of Patdi who has sman 
succeeded to the estate of' the former Chief who was the defendant in this v 


suit. The suit was brought by the plaintiff for a permanent injunction against MADHAVSING 
the defendant to restrain him from obstructing the plaintiff's possession and KFSARISING 
enjoyment of the plaint land which consists of a plot of land situated at o 
Patdi ın what is known as Patdi Estate. 

The plaintiff’s case in substance was that his grandfather acquired the suit 
plot along with another bigger plot situated in its neighbourhood from the 
then Chief of Patdi on January 17, 1879. The consideration of the trans- 
action was Rs. 1,600, out of which Rs. 1,200 were paid in cash and for the 
rest of the amount, i.e. Rs. 400, the purchaser transferred to thé then Chief 
two rooms belonging to him at Patdi. It was thus a transaction of part 
sale and part exchange. At the time when this transaction took place one 
Himatsinhji was the Chief of the Patdi Estate. He died in 1884 and was 
succeeded by Surajmalji who died in 1913. Thereafter Dolatsinhji succeeded 
to the estate till his death in 1928, and after his death the original defend- 
ant in the present case Raghuvirsinhji became the Chief. After his 
death during the pendency of this appeal the present Chief Naran- 
sinhji has been brought on the record. I am giving this list of the successive 
Chiefs of Patdi, because it would be a material point in this appeal as to 
whether the original transaction of what I might call sale would be binding 
on the successors of the Chief in whose lifetime it took place. This .Patdi 
estate is situated in British India although some of the villages, belonging 
to the Chief, are situated in Kathiawar and for those villages Patdi is under 
the political jurisdiction of the Agent to the Governor General in Kathiawar. 
But for these particular villages which are situated in British India the 
Chief of Patdi is holding under a tenure which has been now defined under 
the Government Resolution of 1908. It is there described as a sort of 
Saranjam estate governed by its own rules. The material rules are that 
the estate is continuable in perpetuity to the holder of: the jurisdictional 
estate of Patdi in Kathiawar for the time being, subject to the conditions 
specified in the Government Resolution of 1908, that the estate shall be 
held as a life estate by each holder for the time being, and shall pass to 
the next holder unencumbered by any debts or charges save such as may 
be specifically imposed by Government itself. The next rule which is material 
for the purpose ‘of the present appeal is that the estate shall ba inalienable 
and impartible, and as regards succession and inheritance including adoption 
will follow the jurisdictional estate in Kathiawar, and that any alienation 7 
whatever shall be invalid. It may be taken for the purpose of this appeal 
that these rules, which were enacted for the first time in 1908, are retro- 
spective in their effect and that they would apply to any transaction which 
took place before they came into force. 

Now, the plaintiff’s case was that ever since this transaction of 1879 
he has been in possession of the property conveyed by sale, which property 
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A.C.J. may be shortly described. as the bigger plot and the smaller plot which is 
1941  the.suit plot. The plaintiff’s case further is that in -1894 he -built a struc- 
paces ture over the bigger plot and ever since then he has been occupying the 

NARANSINEJI house. His possession, however, of the bigger as well as the suit plot began 
CHANDRA- ; : i 

SINHII with the transaction of sale in January, 1879, and although that transaction 

v. was an oral one as it took place before the passing of the Transfer of 
MADHAVYSING Property Act of 1882, it would be valid if the possession of the property 
KESARISING sold was given to the purchaser at the time of the transaction, and one 
material point, therefore, in the case is whether the plaintiff’s predecessor-in- 
title got possession of the property conveyed under this transaction at the 
time when it took place. The defendant’s case on this point is that even 
though the bigger plot. was taken in possession, the plaintiff’s predecessor 
never got possession of the suit plot even at the time when the sale took 
place, that ever since then it remained an open plot and it was only in 1932 
when the plaintiff tried to put a hedge round it that the defendant came to 
know about assertion of its title by the plaintiff. The defendant further says 
that the suit plot has been entered in the records of the Patdi Estate as be- 
longing to the Estate and that entry dates from the year 1894. There is no 
evidence as to how the suit plot was entered in the records of the Estate be- 
fore 1894 because it is alleged that those records have been lost or could not 
be traced. . 

Both the lower Courts have held on the evidence that the plaintiffs pre- 
decessor-in-title did get possession of the property in 1879 when the trans- 
action of sale took place. It is true that there is no direct oral evidence on ` 
this point, and that is due to the fact that the plaintiff has not been able to 
give testimony of any person who was alive in 1879 and who could depose 
that the possession was transferred at that time. But the plaintiff has led 
the evidence of some witnesses and has also led some documentary evidence 
to show that the possession of the suit plot must have been given to his pre- 
decessor-in-title in 1879. He has produced a rent-note, exhibit 134, of the 
year 1885, i.e. about six years after this transaction took place. That rent- 
note is in respect of a godown which was built by the plaintiff's predecessor 
on the bigger plot in 1885, and there is a recital therein that “the wall on 
the north abuts on your open land.” That open land is the plaint land 
in suit here. So that in this transaction of 1885 this open land has been 
described to be in possession of the plaintiff’s. predecessors-in-title. There is 
a similar description in a document, exhibit 144, of the year 1907. The oral 
evidence consists of three or four witnesses who have deposed that they 
have seen the plaintiff and his predecessor making all sorts of use of the 
plot in dispute, namely, tethering cattle, keeping his carts, keeping instru- 
ments of agriculture and sundry articles, etc. The trial Court was of the 
opinion that the plaintiff’s predecessor did get possession of the suit plot in 
1879 although after 1894 according to the entries in the bhada patraks in 
the books of the defendant the suit land was shown as being in possession 
of the defendant’s estate and that therefore the plaintiff’s predecessor lost 
possession in that year. The appellate Court, however, differs from the trial 
Court on that point and holds that the entry in the bkade patreak is not 
reliable as the defendant’s officers were interested in making that entry. The 
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learned Judge believes the oral evidence led by the plaintiff and holds from 
the oral as well as documentary evidence that the plaintiff’s predecessor-in- 
title must have got possession of the suit plot in 1879 at the time of the trans- 
action and that ever since then till 1933, when the plaintiff was sought to be 
ousted by the defendant, he was in possession of the suit plot. 

It is urged as against this finding that it is based not upon evidence but 
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upon a sort of presumption which is not supported by any evidence. TheMADHAVSING 


argument is that there is no direct evidence to show that the plaintiff's pre- 
decessor-in-title had been given possession of the suit plot in 1879, and that 
therefore, even though the plaintiff's evidence may be believed, that possession 
may be said to date from 1885 onwards but not in any case from 1879. I do 
not think, however, that the finding of the lower appellate Court that the 
possession of the suit plot by the plaintiff and his predecessors had been 
proved from 1879 can be said to be vitiated by any illegality in the sense 
that there is no evidence to support it. The plaintiff has led the available 
oral and documentary evidence about possession of the suit plot by his family. 
If there is no living person coming forward: to depose that the possession of 
the suit plot was given in 1879, the lower appellate Court was entitled to 
infer from the other evidence adduced by the plaintiff that the possession of 
the suit plot must have been given to the plaintiff’s family at the time when 
the transaction took place. The earliest document relied upon by the plaint- 
iff is of 1885, i.e. six years after the transaction took place, and if it can be 
said that the suit plot was in possession of the plaintiff’s family in 1885, it 
would certainly be reasonable to infer that that was because possession had 


- been given to the plaintiffs family in 1879 when the sale transaction took 


place. That inference is further strengthened by the fact that the bigger 
plot, which was also sold to the plaintiff's family in the same transaction of 
1879, has been not only proved but admitted to be in the possession of the 
plaintiffs family ever since 1879. I think, therefore, the lower Court was 
right in making a reasonable inference that the suit plot must have been given 
possession of to the plaintiff's predecessor at the time when the transaction 
took place. It must, therefore, be held that this transaction of sale was 
perfected by possession. 

The next question is whether the transaction was valid and binding on 
the Chief of Patdi who was a party to that transaction, as well as on the 
successive Chiefs who followed him. The defendant’s contention on that 
point is shortly this that this Estate is held as a life estate by each holder 
for the time being and that it is to pass to the next holder unencumbered by 
debts or charges except those imposed by. Government, and further that the 
Estate was inalienable and would follow the jurisdictional estate in Kathia- 
war. It is contended on these rules that whatever may be the position with 
respect to the Chief of Patdi who entered into the transaction, it would not 
be binding against the Chiefs wha succeeded him. The next’ Chief, i.e. Suraj- 
malji, who succeeded Himatsinhji in 1884, took the estate not as a successor 
of Himatsinhji but in ‘his own right on the ground that it was conferred 
upon him by the Government, or, as the defendant prefers to put it, on the 
resumption of the Estate by the Government on the death of Himatsinhji 
and re-grant of the same to Surajmalji in 1884. Surajmalji, therefore, took 
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the Estate free from any incumbrance in the sense that he would not be 
bound by any transaction of sale executed by his predecessor, and it would, 
therefore, follow according to the defendant that if any person came on the 
land under any such invalid transaction, he cannot purport to hold adversely 
as against the successor. The argument goes further and it is contended 
that even though the person who claims to be in adverse. possession remains 


MADHAVSING jn possession for a period of more than twelve years during the life-time 
KESARISING of the successor of the Chief who entered into the transaction, i.e. in the 
Divatia J. present case during the life-time of Surajmalji, and even though, for the 


ee 


sake of argument, Surajmalji may be bound by the adverse possession of the 
holder of the Tand, his successor will not be bound by that adverse possession. 
in other words, it would not amount to adverse possession against his suc- 
cessor because on the death of Surajmalji the Estate must be taken to have 
been resumed by Government and re-granted to the next Chief Dolatsinhji 
who took the estate free from any liability. Logically the argument, there- 
fore, comes to this that no transaction, even if it is valid, entered into by the 
Chief of Patdi would be binding against his successor at any time, because 
on the death of each Chief, the next Chief takes not as the representative -of 
his predecessor but by virtue of a fresh grant by Government. 

In order to appreciate this argument, it is necessary to see exactly what 
the position is according to the rules by which this estate is governed. It 
must be stated here that these rules were framed in 1908 and they are only 
applicable to this particular estate of Patdi. In the Bombay Presidency there 
are several Saranjams, especially in the Southern Maratha Country, and in 
the year 1898 Government framed with respect to political inams certain rules 
which are technically known as Saranjam Rules. But it is important to 
note that the present estate is not governed by those rules. It is governed 
only by the rules which have been enacted in the Government Resolution of 
1908. This difference must be appreciated because there is a material dif- 
ference in certain respects between the Saranjam Rules of 1898: and what I 
might call the Patdi Rules of 1908. In the Saranjam Rules there is one rule 
to the effect that the proposed orders regarding successions to Saranjams in 
accordance with the above rules must, as they constitute a technical re-grant 
of the Saranjam, be submitted for the sanction of Government, and there is 
another rule to the effect that every Saranjam shall be held as a life estate, 
that it shall be formally resumed on the. death of the holder, and that in 
cases in which it is capable of further continuance, it shall be made over to 
the next holder as a fresh grant from Government, unencumbered by any debts 
or charges save such as may be specifically imposed by Government itself. 
Now,, this technical resumption and re-grant does not find any place in the 
Patdi Rules. There is a common point between both these sets of rules to 
this extent that each holder for the time being is to hold a life estate, and 
that it is to pass to the next holder unencumbered by any debts or charges 
save those specifically imposed by Government. The second point—and that 
iS a very material point of difference between these two sets of rules—is ‘that 
whereas there is no special provision about alienation in the Saranjam Rules 
of 1898, it is enacted in the Patdi Rules in r. 4 that the Estate shall be in- 
alienable and impartible and that any alienation whatever shall be invalid. 
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There was some years back a litigation in this Court between the then A.C.J. 
Chief of Patdi and a bhayat or cadet belonging to that family. The dis- 1941 
pute there did not turn upon the point of adverse possession as it does in- ~~ 
the present case but upon the alleged liability of the Chief te pay or to con- ee 
tinue certain grants of maintenance to the bhayats of the family of the sman 
Chief. Incidentally the Patdi Rules were considered in the judgment of this V, 
Court which is exhibited in the present suit as exhibit 237, and the distinc- MADHAVSING 
tion between the Saranjam Rules of 1898 and the Patdi Rules has been clearly ae 
shown in that judgment. It is specifically stated that the Saranjam Rules of poe J. 
1898 do not apply to the Patdi Estate which is governed by its own rules, as 
and it is further stated that although the Patdi Saranjam is held as a life 
estate, there is no rule of resumption and re-grant in the case of Patdi Estate. 

To my mind, therefore, in order to test whether the plaintiff can claim 
the land by adverse possession as against the Estate, we have to clearly bear 
in mind this’ position that all that the Patdi Rules say is that each holder 
is a holder of a life estate and that any alienation would be invalid. We 
have, therefore, to start from this position that the sale transaction of 1879 
was invalid, and in my opinion, under the rules it must be taken to be invalid 
from its inception and not from the death of the Chief during whose lifetime 
it took place. I may state here that that is not a very material point in this 
case, because even if the adverse possession be taken to run from the death 
of the Chief who entered into the transaction, the plaintiff's predecessor had 
got possession for more than twelve years during the lifetime of his successor, 
but as it is, under the rules it seems to me that the transaction of 1879 must 
be taken to be invalid at the start and cannot be regarded as valid during 
the lifetime of Himatsinhji and invalid after his death. That being so, the 
question would be whether adverse possession begins to run from 1879, and 
‘if it does, whether iti continues to’ run throughout during the whole period 
when the succeeding Chiefs came on the Estate and in such a manner that 
each succeeding Chief was bound by the adverse possession of the plaintiff 
for more than twelve years. In an ordinary case, if a person holds land 
adversely for a period of more than twelve years, the title of the real owner 
would be extinguished under s.- 28 of the Indian Limitation Act, and the 
adverse holder’s title would be complete after that period, so that if there 
is any litigation between him and the successor of the real owner, the person 
who has perfected his title by adverse possession can plead his title based on 
adverse possession. In the present case also, apart from the defendant’s 
argument as to each Chief being the holder of the life estate, title of the 
plaintiff would be perfected after twelve years’ adverse possession. But it 
is contended that on account of a series of successive life estates there could 
be no adverse possession at all, and reliance is placed for that purpose on 
the definition of “plaintiff” in s. 2 of the Indian Limitation Act and the 
wording of art. 144 of the Indian Limitation Act. Now, this theory, to my 
mind, is based upon this that onthe death of each holder of the Estate 
Government resumes the whole Estate and re-grants it to the person who Is 
installed on. the Estate as his successor, and as the successor, therefore, comes, 
under the re-grant, he cannot be deemed to be in law the successor-in-title of 
the previous holder. Therefore, the adverse possession, which might begin 
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to run as against the previous holder, cannot continue to run when the suc- 
cessor comes in possession of the Estate. In my opinion, if this argument 
is entirely based on the theory of resumption and re-grant, it must be rejected 
for the simple reason that this estate is not governed by the theory of resump- 
tion and re-grant, whatever may be ‘the case with regard to the Saranjam 
estates governed by the Saranjam Rules of 1898. 


MADHAVSING But then it is contended that even apart from resumption and re-grant, 
BE RODS the fact that each holder of the Estate has got a life estate is sufficient to show 


Divatia J. 
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that his successor does not claim through him but claims independently of 
him as a grantee from the Government, and therefore, he would not be bound 
by any act of trespass which might be committed by a person during the 
lifetime of the previous holder. In support of this argument it seems reliance 
had been placed on behalf of the defendant in the lower Court upon certain 
decisions relating to the estate of mahant of a math, and it was’sought to 
be contended that in those cases the alienation made by a particular mahant 
would not be binding on his successor, although that alienation may be bind- 
ing on that particular mahant who entered into it. The cases relied upon 
on behalf of the defendant are the cases of permanent tenancy granted by a 
mahant and not cases of unauthorised alienations made by him in which the 
person who comes into possession begins to hold the land from its start 
adversely against the owner by virtue of the invalidity of the transaction, 
and with regard to such an alienation in the case of a mahant the position 
seems to be quite clear under the decisions of the Privy Councl as well as 
the different High Courts before the introduction of the present art, 134B 
in the Indian Limitation Act in 1929. That article expressly says that a 
suit by the manager of a Hindu, Mahomedan or Buddhist religious or chari- 
table endowment to recover possession of immoveable property comprised in 
the endowment which has been transferred by a previous manager for a 
valuable consideration, the period of limitation is twelve years from the death, 
resignation or removal of the transferor. This article is based on the theory 
that each manager has power to enter into a transaction during his term of 
managership and his acts would not be binding on the managers who succeed 
him. Even so, it has been enacted here that in the case of a person, who | 
comes in possession of any land under an invalid title, limitation does begin 
to run from the death or removal of the manager who has entered into the 
transaction of transfer. Therefore, if that :person remains in possession for 
more than twelve years after the death of the manager who entered into the 
transaction, the title of the possessor by adverse possession would be com- 
plete even though the manager at that time had only a limited power of 
management during his lifetime and did not hold the Estate absolutely. In 
my opinion, this article being an article in the Indian. Limitation Act, would 
have retrospective effect, because, as laid down by the Privy Council in Soni 
Ram v. Kenhaiya Lal, the law of limitation applicable to a suit or proceed- 
ing is the law in force at the time of the institution of the suit or proceed- 
ing unless there is a distinct provision to the contrary. As there is no dis- 


tinct provision here, art. 134B would have retrospective effect. So that if 


1 (1913) I. L. R. 35 All. 227, s. c. 15 Bom. L. R. 489, P.C. 
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the present case be treated on the analogy of a transaction entered into by A.C.J. 

the manager or a mahant of a math, art. 134B must, in my opinion, be held 1941 

as applicable to the facts of the present case with the result that limitation i. 

would begin to run in any case from the time of the death of Himatsinhji in NARANSINEI 
CHANDRA- 

1884, and if that is the case, the plaintiff must be deemed to have acquired SINHII 

title by adverse possession for more than twelve years. v. 

But even apart from art. 134B, it has been held in the case of managers MADHAVSING 
of religious institutions that if a suit by the predecessor of a manager is KESARISING 
barred, his right is extinguished and the succeeding manager or trustee is 
equally without title. I may mention here some decisions which have held 
to this effect even independently of art. 134B. The latest case on this point 
is Alam Khan Sahib v. Karuppannaswami.= There is also another case, 
Panne Sundari v. Benares Bank Lid.,2 and -even before that there was a 
decision te this effect in Nilmony Singh v. Jagabandhu Roy’ Even in our 
own High Court Sir Lawrence Jenkins has, in Narayan v. Shri Ramchandra,’ 
adopted the same principle. 

It seems to me, therefore, that if the analogy of a math is to be applied 
to the present Estate, then it must be clearly held that the plaintiff has per- 
fected his title by adverse possession. 

But it is now contended on behalf of the defendant that the analogy is not 
perfect and that the present Estate is governed by its own rules under which 
each one has a life estate. It is further contended that there is nothing in 
law. against a series of successive life estates, although it may not be open to 
a person to create such estates by means of a transaction of gift or will. It 
is contended that it was open to the Government to create a series of life 
estates in the present case in such a manner that each holder of the Patdi 
Estate for the time being claims to hold the Estate independently of his pre- 
decessor. In my opinion, even though it is true that the successor of the 
previous holder does not claim through his predecessor in the sense that he 
is'his legal representative by the personal law of inheritance, still it does not 
necessarily follow therefrom that if a person has acquired a valid title by 
more than twelve years’ adverse possession, that title should be ignored en- 
tirely by the successor of the particular Chief during whose lifetime the twelve 
years’ possession has been complete. If in the present case during the life- 
time of Surajmalji the plaintiff’s family held this suit land openly and ad- 
versely to the Patdi Estate for a period of more than twelve years, under 
s. 28 of the Indian Limitation Act. the title of the real owner, namely, the 
Patdi Estate, became extinguished. That being so, the successor, who came 
on the Estate in 1913, got the Estate as it was at the time when his predecessor 
died. If, therefore, the estate had -lost by adverse possession this particular 
suit land and if the plaintiff's predecessor had become its owner by the extinc- 
tion of the defendant’s title thereto, the Estate which came to the successor 
was the Estate minus this land the ownership of which had passed from the 
defendant to the plaintiffs family. In that sense although it is true that 
each successive holder of the Estate claims in his own right and not on the 

1 [1938] A. I. R. Mad. 415. = `4 (1903) I. L. R. 27 Bom. 373, 


2 [1938] A. I. R. Cal. 81. s. c. 5 Bom. L. R. 241. 
3 (1896) I. L. R. 23.Cal.. 536. : 
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A.C.J. rights of the previous holder, it still follows that it would be opem to a person 
1941 to acquire title by adverse possession of any land for more than twelve years. 
S The fact, therefore, that under the Patdi Rules the holder for the time being 
p a life estate, does not, in my opinion, come in the way of the acquisition 

sinsyt Of title by adverse possession. I may state here that even under the Saranjam 
v Rules of 1898 it has been held that there could be adverse possession of a 
MADHAVSING part of the Saranjam property, and I may refer to two decisions of this Court 
KESARISING in Trimbak Ramchandra v. Shekh Gulam Zilanit and Madhavrao Hariharrao 
v. Anwsuyabai2 ‘The latter decision has been criticised by Fawcett J. in 
Secretary of State v. Girjabai? on the ground that the male representative 
cannot be said to be “entitled to succeed” under the Saranjam Rules, but 
it is still good law on the point that it is open to a person to acquire title 
by adverse possession with regard to a part of the Saranjam Estate where 
there:\is a resumption and re-grant. In this Estate there is no resurfption and. 
re-grant ; there is only a life estate. It would, therefore, follow with much 
greater force in the present case that there could be acquisition of title by 
adverse possession. ‘ 

In my opinion, therefore, the lower Court was right in holding that the 
plaintiff’s title has been perfected by adverse possession, and that he 1s en- 
titled to the relief which he claims. 

_ The decree of the lower appellate Court is, therefore, confirmed and the 
appeal is dismissed with costs. 
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Appeal dismissed. 


Before Mr. Justice Broomfield and Mr, Justice Wassoodew. 
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eee NARAYAN ANANT PHANSALKAR. * 
Indian Registration Act (XVI of 1908), Sec. 17(2) (vij—Award creating charge 
on immoveable property—Award unregistered—Decree on such award—Decree 
not registered—Such decree valid, if not impeached in appeal, review or revi- 
sion, 

A decree based on an unregistered award, creating a charge on immoveable 
property is valid though it is unregistered, unless it is impeached in a proper 
proceeding, such as an appeal, review or revision. Its validity cannot be chal- 
lenged by a stranger to the proceedings. 


1 (1909) I. L. R. 34 Bom. 329, from the decision of T. B. Shanbhag, 


s. c. 12 Bom. L. R. 208. Assistant Judge at Satara, in Appeal 
2 (1916) I. L. R. 40 Bom. 606, No. 281 of 1938, reversing the decree 
s. c. 18 Bom. L. R. 768. passed by S. M. Bhoj, Subordinate 
3 (1924) 26 Bom. L. R. 1173. Judge at Karad, in Civil Suit No. 14 


* Second Appeal No. 319 of 1940, of 1937. 


VOL. XLIV. } THE BOMBAY LAW REPORTER. | 


Arvi Co-operative Credit Society, Limited, v. Dhondiram Navalchand’ and 
Gurpadappa Vv. Karveerappa,2 followed. 
Chimanlal v. Dahyabhai,’ explained. 

Suit for declaration. 

The plaintiff Krishnaji and Vishwanath (defendant No. 4) sued (Suit 
No. 504 of 1932) Dattatraya (defendant No. 2) in the Court of the Sub- 
ordinate Judge of the First Class at Satara, on a promissory note for Rs. 5,757 
passed in their favour by defendant No. 2, and obtained a decree for Rs. 5,985 
on June 28, 1932. The decree, which was not registered, was based on an 
award made out of Court, which also was not registered, and which made 
the decretal amount payable in annual instalments of Rs. 400 each. It 
further provided :— 

“In default of payment of any instalment in time by the defendant to the 
plaintiffs, the plaintiffs do wait for further nine months and if during that period 
also the defendant failed to pay to the plaintiffs the amount of instalment, the 
plaintiffs without waiting for the payment of the next instalment, do recover the 
whole amount...in one sum or if the plaintiffs wish, to the extent of the amount 
of the unpaid instalment, by a sale of the properties or of a sufficient portion there- 
of, which are charged and given by way of security... If the sale-proceeds be in- 
sufficient, the plaintiffs do recover such deficit amount from the defendants personally. 
A: charge in respect of the whole amount claimed in the suit is created on both the 
properties. The defendant should not create charge on the said properties... 

Description of the, properties given by way of security. 

(1) A house... (2), Land situate at Koregaon...” 

There was failure in payment of an instalment, and the plaintiff applied 
(darkhast No. 1182 of *1934) to execute the decree. Defendant No. 2 con- 
tended that the decree not having been registered could not be executed ; 
but his contention’ was overruled by the executing Court, and by the High 
Court in appeal on April 7, 1937. 

Meanwhile, on January 11, 1935, Narayan (defendant No. 1) filed a suit 
(No. 32 of 1925) in the Court of the Second Class Subordinate Judge at 
Karad against Dattatraya (defendant No. 2), and on January 15, 1935, 
the parties compromised the claim for Rs. 428. The compromise gave a 
charge to defendant No. 1 for the decretal debt on the house belonging to 
defendant No. 2, on which a charge was already declared in favour of the 
plaintiff in Suit No. 604 of 1932. This decree was duly registered. 

In 1936, defendant No. 1 applied (darkhast No. 795 of 1936) to execute 
the decree by sale of the house belonging to defendant No. 2. The plaintiff 
intervened in the proceedings and contended that the sale should take place 
subject to the charge created by the decree obtained by him on June 28, 1932, 
but he was unsuccessful on December 18, 1936. 

On January 8, 1937, the plaintiff filed a suit (No, 14 of 1937) to obtain 
a declaration that he had the right of priority over defendant No. 2’s pro- 
perty by reason of his decree in Suit No. 504 of 1932 over that of defendant 
No. T's decree in Suit No. 32 of 1935 dated January 15, 1935. 

Defendant No. 1 contended that plaintiff was not entitled to claim a prior 
right on defendant No. 2’s property by reason of his prior decree as it was 


1 (1939) 42 Bom. L. R. 486. 3 (1938) 40 Bom, L. R. 952. 
2 (1934) 36 Bom. L. R, 523, 524. 
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not registered under s. 17(2) (vi) of the Indian Registration Act, 1908. 
The trial Court decreed the suit, observing as follows :— 


“Now, does a decree passed in terms of an award require registration after the 
decree has been passed? Every award which keeps a charge on the immoveable 
property the value of which exceeds Rs. 100 requires registration; bul supposing 
such an unregistered award is asked to be filed by the Court, and the Court passes 
a decree on such an unregistered award, though wrongly, however, then does this 
decree become invalid? In my opinion it cannot be. The award merges into the 
decree, and when a decree is passed, the provisions of s. 17(2) (vi) of the Indian 
Registration Act come into play and the defendants cannot successfully contend 
that the award decree itself is bad because the award, the basis of the decree, was 
not registered, for under that clause any decree or order of a Court except a decree 
or order expressed to be made on a compromise and comprising immoveable pro- 
perty other than that which is the subject-matter of the suit or proceeding is 
exempted from registration. An award made by arbitrators or an umpire is no 
more a compromise-decree than is a decree passed by a Court in invitum. The 
agreement to refer is not in itself a compromise, but the decree is ‘expressed to be 
made’ upon the award and not upon the agreement to refer. Even according to 
s. 50 of the Act, which is not amended though s. 17(2) (vi) is amended, a decree 
or order, though unregistered, is not liable to be postponed to a subsequent regis- 
tered document relating to the same property. Therefore. the plaintiff by his 
award decree though the award itself is not registered is entitled by virtue of the 
decree to priority over a subsequent transferee of the same property under a regis- 
tered instrument. See 13 All. 288.” 


On appeal, this decree was reversed and the suit dismissed by the Assistant 
Judge, for the following reasons :— 


“In so far as the award created a charge upon property worth more than Rs. 100 
under s. 17(1)(b) of the Indian Registration Act, it required registration. As it 
was not registered the decree passed upon the award is inoperative so far as the 
charge created in terms of the award goes. Under s. 49, cl. (a), of the Act the 
award could not affect the immoveable property comprised therein. To! my mind 
s. 50 of the Act does not apply because ab initio the award was ineffective so far 
as it related to the property charged with. the payment of the decretal amount. 
In 40 Bom. L. R. 952 it is laid down that an award comes under s. 17(1) (b), 
and when it purports or operates to create, declare, assign, limit or extinguish 
any right, title or interest of the value of one hundred rupees or upwards to or in 
immoveable property it is compulsorily registrable. It is further laid down that 
it is not competent to a Court to file an award which is compulsorily registrable 
and has not been registered, and make it a decree of the Court in contravention 
of the provisions of s. 49. In view of the decision referred to above it is clear that 
there is no valid charge in favour of respondent No. 1, The appellant is not post- 
poned to respondent No. 1, There being no valid charge in favour of respondent 
No. 1 he is not entitled to the declaration prayed for by him.” 


The plaintiff appealed to the High Court. 


P. V. Kane, for the appellant. 
P. S. Bakhale, for respondent No. 1. 


WASSOODEW J. This is a second appeal from a decree of the Assistant 
Judge of Satara. The only question involved in this appeal is whether the 
charge created by a registered compromise decree dated January 15, 1925, 
between defendant No. 1 Narayan and defendant No, 2 Dattatraya on cer- 
tain house property is subject to the prior charge on the same property 
created by an unregistered decree on an award dated June 28, 1932, between 
the plaintiff and the said Dattatraya. 
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The dispute has arisen in this way. The second'respondent Dattatraya 
owed a certain sum of money to the plaintiff Krishnaji and his cousin, and 
upon a dispute arising as to the extent of the liability of the said Dattatraya 
it was referred to arbitration and an award decree was passed thereupon on 

. June 28, 1932. By that award decree a charge was created on a house 
bearing No. 208A situated at Karad. This is the clause in that decree relat- 
ing to the charge :— 
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“ A charge in respect of the whole amount claimed in the suit is created on both Wassoodew ] 


the properties (including the house property). The defendant should not create 
any charge on the said properties.” si ; 

While proceedings in execution of that decree were pending. under darkhast 
No. 1182 of 1934, defendant No. 1 Narayan on January 11, 1935, insti- 
tuted a suit against the said Dattatraya to recover a sum of money due to 
him. Ngrayan applied for attachment before judgment, and four days later, 
that is, on January 15, 1935, Narayan and Dattatraya came to terms and a 
consent decree for Rs, 428 with interest and costs was passed in that suit. 
That decree also created a charge on the house which had already been 
charged by the award; decree dated June 28, 1932. The decree between 
Narayan and Dattatraya was then registered. In the proceedings in execu- 
tion of the award decree an objection was raistd by the judgment-debtor 
Dattatraya to its execution on the ground that the award not being regis- 
tered the decree was a nullity. He was unsuccessful in the executing Court, 
and that Court’s order was confirmed by the High Court in appeal on 
April 7, 1937. Pending those proceedings in the High Court Narayan, the 
holder of the compromise decree, filed a darkhast for sale of the property 
charged by his decree in satisfaction of his decretal dues. The plaintiff 
Krishnaji intervened and asked the Court to sell the property subject to the 
charge created by the prior decree under the award in his favour. As the 
Court refused to accede to that prayer, Krishnaji filed this suit on January 8, 
1937, for a declaration that the charge created by the subsequent decree was 
‘subject ‘to the chargé created by the prior decree. The trial Court granted 
the plaintiff the necessary declaration. But the learned Assistant Judge in 
appeal took a contrary view holding that the charge created by the award 
decree was not valid because ab initio the award was ineffectual, and that in 
view of the authority in Chimanlal v. Dahyabhai? it was clear that no valid 
charge in favour of Krishnaji was created by the decree. Against that deci- 
sion the plaintiff has filed this appeal. 

Mr, Kane for the appellant has argued that the learned Assistant Judge 
-has misinterpreted and misread the case of Chimanlal v. Dahyabhai, and 
that although the award would require registration, the decree passed there- 
upon, which has not been set aside in a proper proceeding, creates a valid 
charge which must take effect against the subsequent charge created by the 
compromise decree. In short, the argument is that the subsequent incumbrance 
or charge is subject to the prior charge. It is’ also urged that as the subsequent 
charge was created pending the execution of the award decree, it is subject 
‘to the rule of lis pendens. 


- 


1 (1938) 40 Bom. L, R. 952. 
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There can be no doubt that under s. 17, sub-s. (7), cl. (b), of the Indian 
Registration Act, 1908, an award, which purports or operates to create, 
declare, assign, limit or extinguish any right, title or interest of the value of 
one hundred rupees and upwards, to or in immoveable property, is compul- 
sorily registrable. Although at one time awards were excepted from: the 
operation of s. 17(1) of the Indian Registration Act under sub-s. (2), 
cl. (vt), of that section, by the amending Act passed in 1929 they were 
excluded from the excepting clause. That being so, it was held in Chimanlal 
v. Dahyabhai that it was not competent to a Court to file an award which 
was compulsorily registrable and had not been registered and make it a 


_decree of the Court in contravention of the provisions of s. 49 of the Indian 


Registration Act. There is nothing in the judgment of that case to support 
the view that where a decree is passed upon an unregistered award, and it 
has not been set aside or challenged in a proper proceeding, it is a nullity 
and of no effect. Here the charge is expressly created by the award decree. 
The law, as it stands, does not require every decree to be registered. Accord- 
ing to the provisions of s. 17, sub-s. (2), cl. (vi), of the Indian Registration 
Act, a decree passed upon an award is no exception to that rule. If such a 
decree were based upon an award which is unregistered and therefore inad- 
missible in evidence, it can be impeached in a proper proceeding, such as an 
appeal, review or revision. At any rate a stranger to the proceedings cannot 
challenge its validity or underrate its effect on the ground that the decree 
was founded upon an award which ought not to have been admitted in 
evidence [see Arvi Co-operative Credit Society, Limited v. Dhondiram Naval- 


' chand? and the observations in Gurpadappa v. Karveerappa?). 


But it is urged by Mr. Bakhale for the respondent that the decree on 
the award itself required registration because, an award is on the same foot- 
ing.as compromise, and a decree expressed to be made on a compro- 
mise and comprising immoveable property other than that which is the 
subject-matter of the suit or proceeding is under the provisions of s. 17(2) (v7) 
of the Indian Registration Act compulsorily registrable. In support of his 
argument that the word “compromise” in s. 17(2) (vi) is synonymous with 
the term “award ”, we were referred to the full bench case of Chanbasappa 
v. Balsingayya®. There the question referred to the full bench was as fol- | 
lows :— 

“Where in a suit parties have referred their differences to arbitration withcut 
an order of the Court and an award is made, can a decree in terms of the award 
be passed by the Court under Order XXIII, rule 3, or otherwise ? ” 

It is true that in the judgment delivered by the learned Chief Justice it was 
observed that the word “compromise” may include a reference to arbitration 
having regard to the derivation of the term and the primary meaning of the 
word compromise appearing in certain dictionaries to which reference was 
made. But the full bench was not considering the provisions of s. 17(2) (wi), 
of the Indian Registration Act. That clause was amended by s. 10 
of the Transfer of Property (Amendment) Supplementary Act, 1929, the 
effect of which was that the award was no longer excepted from registration. 


1 (1939) 42 Bom. L. R. 486. 3 (1927) 29 Bom. L., R. 1254, F.B. 
2 (1934) 36 Bom. L. R. 523, 524. 
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Similarly consent decrees and orders comprising immoveable property other A.C. J. 
than the subject-matter of the suit in which they were passed were no longer 1941 
excepted from registration. The legislature has used the term “compromise” — ~~~ 
in a technical sense. The obvious object of the legislature by the amendment pen i 
was, as pointed out by Sir Dinshah Mulla in his treatise on the Indian j: 
Registration Act, (4th Ed. p. 91), to supersede the Privy Council decision in NARAYAN 
Hemanta Kumari Debi v. Midnapur Zamindari Company, where it was held ANANT 
that consent decrees did not require registration under the old law even if ~~ 
they comprised immoveable property other than that which was the subject- Wassooaeu J. 
matter of the suit. In view of that amendment it would not be improper to 
assume that the legislature had in view the essential distinction between an 
award and a compromise. While an award is not in any sense an adjust- 
ment by agreement, a compromise is, and the decree passed upon such agree- 
ment would, if it falls within the provisions of s. 17(2) (vi) of the Indian . 
Registration Act, be compulsorily registrable. When it is remembered that 
decrees and orders of a Court are not as a rule compulsorily registrable, and 
the only exception affects a decree made-on a compromise and comprises 
immoveable property. other than that which is the subject-matter of the suit 
or proceeding, the effect of the exception should be limited strictly to the 
express words used in the excepting cl. (vi) of sub-s. (2) of s. 17. In the 
view I take it would not be proper to give a more extended application to the 
decision of the full bench than what was actually decided. The decree upon 
an award, passed in favour of the plaintiff on June 28, 1932, is certainly not 
a decree expressly made on a compromise nor could it be said that it com- 
prises immoveable property other than that which is the subject-matter of 
the suit or proceeding. The decree in fact was expressly made on an award 
and in view of the application to file it which was numbered as a suit, the 
second condition to make a compromise decree compulsorily registrable is 
not satisfied. 

It is said that the respondents should not be prejudiced for the omission 
of the judgment-debtor Dattatraya to take proper proceedings to set aside 
the decree in time, and that consequently effect should be given to the later 
charge created by the registered decree, and not to the prior charge. That 
argument in the view we take is not reasonable and cannot therefore be 
accepted. It is unnecessary to refer to the provisions of s. 50 of the Indian 
Registration Act to which reference was made in the course of argument in 
the Courts below. ‘That section provides for priority between documents, 
„one of which is registered and the other is not. It can have no application 
to a valid charge created by a decree which though unregistered must have 
a prior operation being prior in time. Consequently we think the lower 
appellate Court was wrong in regarding the charge created by the decree 
in the plaintiffs favour-as of no effect. We therefore allow this appeal, set 
aside the decree of the lower appellate Court and restore that of the trial 
Court with costs throughout. 


Appeal allowed. 


1 (1919) L. R. 46 I. A. 240, s. c. 22 Bom. L. R. 488. 
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Before Mr, Justice Divatia, 


1941 SUNDARABAI BALAPPANAIK CHITGUPPI 
—_~ 
September 24, , . á 


E GURUSHIDDAPPA GURUBASAPPA BHUSNUR.* 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 16, 22, 66—Assignment of de- 

cree—Notice to judgment-debtor—Notice combined under rr. 22 and 16 sufi- 

ctent—Registration of deed of assignment—Indtan Registration Act (XVI of 
1908), Sec. 17—Res judicata—Execution proceedings. 

In execution of a mortgage decree obtained by him the decree-holder filed 
several darkhasts and recovered some amount from the judgment-debtor. 
Thereafter he assigned his decree for a consideration of Rs. 90; and in 1926 
both he and the assignee together filed a darkhast to execute the decree, in 
which notices were first issued under O. XXI, r. 22, of the Civil Procedure 
Code, 1908, followed by; a proclamation for sale under O. XXI, r. 66, but the 
darkhast was afterwards dropped. In 1927 the assignee alone filed a darkhast 
in which the mortgaged property was taken out for sale, but the darkhast was 
disposed of as satisfied as the judgment-debtor paid the amount. The assignee 
filed‘two more darkhasts in 1931 and 1934. He filed the last darkhast in 
1935, when the judgment-debtor contended for the first time that the assignee 
had no right to file the darkhast and the three foregoing ones inj the absence of 
a proper deed of assignment. The assignee rejoined that the deed of assign- 
ment did not require registration and that the judgment-debtor was barred by 
res judicata from urging the plea of absence of the deed of assignment :— 

Held, (1) that in the darkhast of 1926 the contents of the notice issued 
under O. XXI, r. 22, having been substantially the same as required in a notice 
under O. XXI, r. 16, and the judgment-debtor having been called upon to show 
cause why the assignee should not execute the decree along with the decree- 
holder, there was no prejudice to the judgment-debtor simply because the notice 
purported to have been given under O. XXI, r. 22: 

Mrs. Lall v. Rajkishore Narain Singh! and Jamuna Das v. “Baijnath Pra- 
shade - followed ; 

(2) that inasmuch as the judgment-debtor raised no objection to the assign- 
ment in the darkhast of 1926, it was net incumbent on the assignee to give 
notice under O. XXI, r. 16, in the darkhast of 1927 ; 

(3) that it was not obligatory on the assignee to produce the deed of assign- 
ment in the darkhast of 1935, because it was not challenged by the judgment- 
debtor in the preceding darkhasts ; 

(4) that the effect of the judgment-debtor not having raised any objection 
to the executability of the darkhast' of 1926 was that no objection as to the 
assignment could be urged in any of the succeeding darkhasts : 

Mrs. Lall v. Rajkishore Narain Singh,’ followed ; 
Umamoyee Dasya v. Jatan Bewa, distinguished ; 


* Second Appeal No. 392 of 1940, Cause Darkhast No. 682 of 1935. 
from the decision of S. M. Kaikini, > 1 (1933) I. L. R. 13 Pat. 86. 
Assistant Judge at Dharwar, in Ap- 2 [1934] A. I. R. Pat. 9. 
peal No. 151 of 1938, reversing the 3 (1933) I. L. R. 13 Pat. 86. 
decree passed by D. R. Ugrankar, 4 (1927) I. L. R. 54 Cal. 624. 


Subordinate Judge at Hubli, in Long 
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(5) that the pecuniary consideration stated in the deed of assignment being 
less than Rs. 100, that consideration formed the test for the purpose of s. 17 
of the Indian Registration Act, 1908, and that the deed was not compulsorily 
registrable : 
Satra Kumaji v. Visram Hasgavidat and Subramaniam v. Perumal Reddi,2 
followed ; 


= Bai Parson V. Lallubhai, distinguished ; 
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(6) that the point as to whether the deed of assignment required registra- SHDDAPPA 


tion not having been taken by the judgment-debtor in the darkhasts of 1926 
and 1927, she was barred by the principle analogous ta res judicata from raising 
that contention in the darkhast of 1985: f 

Mumtaz Ahmed V. Sri Ramt and Gadigappa V. Shidappa,’ followed ; 


(7): that therefore the assignee was entitled to proceed with his darkhast 
of 1985. 


PROCEEDINGS in execution. 

On October 11, 1894, Tungawwa (defendant No. 1) and her son Balappa 
(husband of Sundarabai, defendant No. 2) borrowed a sum of Rs, 300 
from Basappa (father of Tejappa, plaintiff) on mortgage of their property. 

In 1906 Tejappa sued on the mortgage and obtained a decree against the 
defendants for Rs. 200 on March 15, 1910. 

In 1910, Tejappa applied to execute the decree against Tungawwa and 
Sundarabai (judgment-debtors), when the latter established their status as 
apriculturists, and the Court ordered payment of the decretal amount by 
annual instalments of Rs. 20 each. ` 

Seven more darkhasts were filed by Tejappa on different dates, and all 
he could realise by them was Rs. 80. 

Sometime afterwards Tejappa assigned the decree to Gurushiddappa (as- 
signee) for Rs. 90. The deed of assignment was not registered. 

On February 23, 1926, the original decree-holder Tejappa and his assignee 
Gurushiddappa together filed a darkhast (No. 173 of 1926) to execute the 
decree against the defendants. In the prayer column it was stated that the 
money realised by the execution should be paid to the assignee. Notices were 
ordered to be issued under O. XXI, r. 22, of the Civil Procedure Code, 1908, 
which were followed by a notice of proclamation of sale under O. XXI, r. 66. 
The darkhast was dropped on March 28, 1927. | 

On April 13, 1927, the assignee alone in his own name filed a darkhast 
(No. 365 of 1927) to execute the decree. Notices were issued under O. XXI, 
r. 66, and the mortgage property was taken out for sale. The judgment- 
debtors, however, paid Rs. 270-8-0 for payment to the assignee, and the dar- 
khast was disposed of as fully satisfied on September 30, 1929. 

On June 8, 1931, the assignee again applied (Darkhast No. 474 of 1931) 
to execute the decree, but the proceeding was infructuous and the darkhast 
was disposed of on August 8, 1933. He applied once more, on June 19, 1924 
(Darkhast No. 441 of 1934), but it met! the fate of its predecessor. 


1 (1877) DL. R. 2 Bom. 97. 4 (1913) I. L. R. 35 All 524. 
2 (1895) I. L. R. 18 Mad. 454. 5 (1924) I. L. R. 48 Bom. 638, 
3 (1931) 34 Bom. L, R. 459, a s. C. 26 Bom. L. R. 817. 
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Finally, on August 31, 1935, the assignee applied (Darkhast No. 682 of 
1933) to execute the decree for realising Rs. 188-14-0. 


The judgment-debtors contended for the first time that they had‘no notice 
of assignment of the decree, that no notice was issued to them under O. XXI, 
r. 16, that no deed of assignment was produced in the present darkhast or 
in any of the foregoing darkhasts, that the deed of assignment was invalid 
for want of registration, and that the assignee was not competent to maintain 
the darkhast. 


During the pendency of the proceedings Tejappa executed a registered deed 
of assignment of the decree in favour of Gurushidappa, on September 26, 
1936, 


Tungawwa having died was represented by her daughter-in-law Sundara- 
bal. š 


The executing Court held that there was no valid and legal assignment of 
the decree under execution prior to the filing of the darkhast, and that in 
spite of the execution issued in the darkhasts of 1926, 1927, and 1931 it was 
open to the judgment-debtors to contend that the darkhasts were bad for 
want of a valid assignment of the decree, and could not be relied upon for 
purposes of limitation. The present darkhast was therefore dismissed on 
the following grounds :— 


“My conclusion is that the present darkhast is barred by limitation, since the 
darkhasts previously filed were not in accordance with law, there being no assign- 
ment deed with the applicant giving him the right to execute the decree. In my 
judgment also whatever orders the Court passed in those darkhasts have not the 
effect of conferring any title to the decree on the present darkhastdar. “Therefore 
inasmuch as when he filed this darkhast he had no title whatever to execute the 
decree, the assignment deed obtained by him subsequently cannot validate this 
darkhast according to the ruling in Pandu v. Savala (27 Bom. L. R. 1109). On 
both these grounds, therefore, this darkhast has to be dismissed. As to equities ` 
I note that the judgment-debtor has paid in all Rs. 350 under the decree which is 
for a principal of Rs. 200 with future interest at six per cent. and costs which are 
Rs, 24 only.” : 


+ 


On appeal, the Assistant Judge was of opinion that Tejappa had assigned his 
decree to Gurushiddappa by a deed in writing, that the writing was not in- 
admissible in evidence for want of registration, that the darkhast proceedings 
of 1926 and 1927 were not invalid for want of proper notice to the judgment- 
debtors nor were they vitiated because of non-production of the deed of 
assignment ; and that the above points were barred by res judicata. The 
Judge, therefore, ordered execution to proceed, observing as follows :— 


“Tt is a wrong idea that before an assignee could present a darkhast under 
O. XXI, r. 16, Civil Procedure Code, the writing evidencing the assignment of the 
decree should be produced by him. Neither r. 16 or any other rule of O. XXI 
or any other provision of the Code requires such a production .. Further what 
the Court is expected to scrutinise when a darkhast is given is laid down in r. 17 
of O. XXI; and this rule insists on the requirements of only rr. 11 to 14 of the 
Order being observed and does not say further that a writing evidencing an assign- 
ment should be produced where the application is under r. 16 ... And once a 
darkhast by the assignee is presented and the Court proceeds to execute the decree 
by passing an order capable of execution, the assignee becomes the decree-holder 
{see s. 2(3), Civil Procedure Code) ... After he became the decree-holder he had 
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the right to present darkhasts as laid down in O. XXI, r. 11. Rule 16 has, there- A.C.J. 
fore, no application. 1941 
On the second point we are concerned with the assignment deed passed in 1926, re 
to which the Indian Registration Act, 1908, as amended in 1929 and containing SunpaRABAI 
the clause for registering the assignment of a decree, does not apply here. See Barappa- 
Gopal v. Trimbak (1 Bom. 267). NAIK 
The third point deals with notices required to be served under O. XXI, r. 16. v. 
The lower Court is under a wrong impression that the notices served in darkhast GURU- 
No. 173 of 1926 were under r. 22 and not under r. 16 of the Civil Procedure Code. BASAPPA 
They are in form No. 7 of app. E of Sch. I of the Civil Procedure Code, though Guru- 
at their top they are stated to be under O. XXI, r. 22. After all a notice is meant SHIDDAFPA 
to convey what its contents say and not what the figure on the top suggests. So Soa 
proper notices under r. 16 were given to the judgment-debtors. And no separate 
notice of this kind was required to the assignor as he himself had ‘signed the dar- 
khast and stated in it that he had assigned the decree to the present darkhastdar, 
and at the bottom had further stated that the amount recovered under the dar- 
khast should be paid to the assignee. 
As the judgment-debtors were duly served with the notice under O. XXI, r. 16, 
as they did not thereafter appear and challenge the darkhastdar’s position as assignee 
and as the Court issued notice under O. XXI, r. 66, the legal position of the dar- 
khastdar became that of a decree-holder as defined in s. 2(3) of the Civil Procedure 
Code ; and so the principle of res judicata does apply to them. They cannot now 
challenge this position: Dip Prakash v. Bohra Dwarka Prasad (48 All. 201).” 


One of the judgment-debtors, Sundarabai, appealed to the High Court. 


H. B. Gumaste, for the appellant. 
G. R. Madbhavi, for the respondent. 


DivaTia J. This appeal arises in execution of a mortgage-decree. It is 
preferred by one of the judgment-debtors against the respondent who is the 
transferee of the decree from the original decree-holder. The objections raised 
by the judgment-debtor against the executability of the darkhast were, firstly, 
that there was no valid and legal assignment of the decree in favour of the 
respondent ; and, secondly, even though the respondent had joined with the 
decree-holder in applying for execution in one darkhast of 1926 and applied 
for execution~by himself in subsequent darkhasts, the judgment-debtor was 
not barred from contending in the present darkhast that the assignment had 
not been proved, and that even if proved, it was not a valid assignment. 

The facts leading to these contentions are shortly these :—The mortgage- 
decree was passed in March, 1910, for Rs. 200 against two women. The 
decree-holder presented several darkhasts thereafter and recovered some 
amount. Thereafter, he is stated to have assigned his decree to the present 
respondent by a writing for Rs. 90. After the assignment a darkhast was 
filed in February, 1926, by the original decree-holder as well as the assignee. 
A sale proclamation of the mortgaged property under ©. XXI, r. 66, of the 
Civil Procedure Code, was issued in that darkhast, but thereafter the darkhast 
was dropped. Then the next darkhast was filed by the assignee himself in 
1927. The mortgaged property was taken out for sale, and a sum of about 
Rs. 270 was paid by the judgment-debtors to the transferee, and it was dis- 
posed of as fully satisfied. Two more darkhasts were filed by the transferee 
m 1931 and 1934, and thereafter the present darkhast was filed in August, 
1935. In this darkhast the judgment-debtors contended for the first time 
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ACJ. that the darkhastdar had no right to file this as well as the preceding dar- 
1941 khasts, that there was no writing to evidence the alleged assignment, that 
a even if there was any, it was not valid, and that therefore, the darkhast 

a aad should be dismissed. The respondent contended that the judgment-debtors 

NAIK Were barred by the principle of res judicata from urging this point in the 


ae present darkhast as they did not do so in any of the previous darkhasts. 
URU- 


ne een It was further contended that the deed of assignment did not require regis- 
GURU- tration and that he was, therefore, entitled to execute the darkhast. 


suippAppa The two lower Courts have differed on the right of the darkhastdar to file 
— the darkhast. The trial Court held that the notice of assignment as required 
DivatiaJ. under O. XXI, r 16, had not been issued, and that therefore, the judgment- 
ae debtor had no opportunity to contest the alleged assignment in favour of the 
darkhastdar. It was further held that there was no bar of res judicata in 
taking up this point inasmuch as the judgment-debtors had no opportunity 
at any previous stage to take up the point which they have done in the 

present darkhast. l 
The appellate Court has differed from that view and held that in the first 
darkhast of 1926 after the assignment notices were issued to the judgment- 
debtors, and although they purported to be under O. XXI, r. 22, they were 
substantially notices under O. XXI, r. 16, and as no objection was urged by 
the judgment-debtors against the right of the transferee to proceed with that 
darkhast along with the original decree-holder, the judgment-debtors were 
now precluded from taking up that contention. It was further held that the 
deed of assignment did not require registration inasmuch as the considera- 

tion was less than Rs. 100. 


The first point urged by Mr. Gumaste on behalf of the appellant is that no 
notices had been issued to the judgment-debtors under O. XXI, r. 16. Exhi- 
bits 49 and 42 are the notices which have been issued to the two judgment- 
debtors separately. The notices purport to have been issued under O. XXI, 
r: 22, but the contents of the notices are very much similar to those which 
are required: in a notice under r. 16. It is stated, among other things, that 
the assignee of the decree had filed a darkhast on the ground that he had 
purchased the decree in writing from the decree-holder. I agree with the 
lower Court in holding that the contents of those notices are substantially 
the same as are required to be in a notice under r. 16, and that there is no 
prejudice to the judgment-debtors simply because the notices purport to have 
been given under O. XXI, r. 22. It is true that as that darkhast was filed 
more than one year after the decree, a notice was required to be given to 
the judgment-debtors under O. XXI, r. 22, and a notice was also required 
to be given to the judgment-debtors under O. XXI, r. 16. No notice under 
r. 16 was necessary to the judgment-creditor, the assignor, inasmuch as he 
himself had joined in this darkhast. In my opinion, the two notices, exhibits 
40 and 43, which have actually been given, are good notices under O. XXI, 
r. 16, as well as r. 22. The purpose of giving a notice under r. 16 to the 
judgment-debtor is to acquaint him with the fact that the darkhastdar purports 
to execute the decree in his capacity as assignee from the judgment-creditor. 
That fact must be brought to the notice of the judgment-debtor and 
he should ‘also be asked to show cause why the assignee should not be 
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allowed to execute the decree, and that is exactly what these notices purport A.C.J. 
to do. They do ask the judgment-debtors to show cause why the transferee 194] 
of the decree should not be allowed to execute it along with the judgment-. ~~ 
creditor. It is contended that separate notices ought to have been given under potas pnts 
r. 16 as well as r. 22. I am unable to accept that contention, and I agree with = yarx 
the decisions in Mrs. Lall v. Rajkishore Narain Singh, as well as Jamuna v, 
Das v. Baijnath Prashad, in which it is held that the issue of a combined GURU- 
notice under O. XXI, r. 16, as well as r. 22, on the judgment-debtor may be gre . 
sufficient. It is further held that: where the assignee files a darkhast and , ree 
sends a notice to the judgment-debtor under O. XXI, r: 22, and not under Souss 
r. 16, and if the judgment-debtor does not produce evidence challenging the Uivatia J. 
assignment, the assignee is entitled to proceed with the execution without cas 
proving the assignment in his favour. In the present notices, however; the 
fact of the assignment in writing has been clearly stated and the judgment- 
debtors were asked to show cause. Not only did.they not do so, but there- 
after notices were ordered to issue under Q. XXI, r. 66, for the proclamation 
of sale of the property. That darkhast, however, was not prosecuted further, 
and therefore it came to an end. The next darkhast of 1927 was filed by the 
transferee himself and notices were ordered to issue under O. XXI, r. 66, 
on the judgment-debtors for selling the property. To avoid the sale, the 
judgment-debtors paid the sum of Rs. 270 for the whole of the claim in the 
darkhast and it was disposed of. 

It is urged that in that darkhast no notice was given of the assignment. 
But if the judgment-debtors did not take any objection to the assignment in 
the first darkhast of 1926, it was in no way incumbent on the darkhastdar 
to give any notice under r. 16 in any of the subsequent darkhasts” The 
succeeding darkhasts were also given by the transferee alone, but they became 
infructuous. 

The question is whether the judgment-debtors are now entitled to urge the 
point that the assignment ought to be proved. Now, it is clear that it was 
not incumbent on the transferee ta produce the deed of assignment if it was 
not challenged by the judgment-debtors. It was his case that there was 
a deed in writing although it was not registered and it is said to have been 
lost. It appears that another registered deed of assignment has been taken 
in 1936, but that of course would not avail the darkhastdar with regard to 
his previous darkhasts.’ The lower appellate Court has held that the effect 
of the judgment-debtors not having raised any objection as to the execut- 
ability of the darkhast of 1926 is that no objection as to the assignment 
could be urged in any of the succeeding darkhasts, and I agree with that view. 
The effect of not raising any objection is that the darkhastdar becomes the 
_ decree-holder and as such he has got the right to execute the decree. 1 may 
state here that the decision in Umamoyee Dasya v. Jatan Bewa,” which is 
relied upon on behalf of the appellant, is distinguishable from the facts of 
the present case. It was there held that the execution of a decree by the 
assignee of the decree without service of the necessary notice on the assignor 
of the decree is not merely irregular, but unlawful and the -judgment-debtor 
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is entitled to get the benefit of such illegality, though he might have notice 
of such assignment. In that case there was notice under r. 22, and it was 
held that even if the notice under O. XXI, r. 22, can be taken to be in effect 
one under r. 16 on the judgment-debtor, it was plain that there was no notice 
on the assignor of the decree as the rule requires. In the present case, there 
was this notice under r. 22 which, in my opinion, is as effective as the notice 
required to be given under r. 16. I think, therefore, that the facts of the 
present case are governed by those in Mrs. Lall v. Rajkishore Narain Singh! 
rather than those in Umamoyee Dasya v. Jatan Bewa. 

The next point urged on behalf of the appellant is that the deed of assign- 
ment requires registration even though the consideration of the deed is stated 
to be Rs. 90. It is alleged that registration is necessary because the amount 
due on the mortgage on that date was more than Rs. 100. Reliance is placed 
on the decision of this Court in Bai Parsan v. Lallubhai?. I do not think, 
however, that that decision applies to the facts of the present case. There 
the consideration of the deed was the marriage of one party with the other, 
and it was held that as that could not be estimated in money, the test for 
registration would be the value of the property affected by the deed. In the 
present case, however, there is a pecuniary consideration stated in the deed 
of assignment itself, and therefore, it is that consideration which would form 
the test for the purpose of registration under s. 17 of the Indian Registration 
Act, as held in Satra Kumaji v. Visram Hasgavde’ and Subramaniam vV. 
Perumal Reddit It is not necessary to pursue this point further, because 
in my opinion the point as to whether the deed of assignment requires regis- 
tration or not ought to have been taken by the judgment-debtor in the pre- 
vious darkhasts of 1926 as well as 1927, and as it has not been taken, the 
judgment-debtor is barred by the principle analogous to res judicata from 
raising that contention at the present time. A similar decision was given in 
Mumtaz Ahmad v. Sri Ram, where the point about registration was not 
raised at the proper time but was sought to be raised in a subsequent darkhast. 
‘There also the judgment-debtor was served by substituted service as one of 
the jJudgment-debtors has been served in the present case, and still it was 
held that the judgment-debtor was barred on account of the point having 
not been taken in the previous darkhast. There is no doubt in my mind that 
the principle of constructive res judicata applies in the present darkhast. As 
has been held in Gadigappa v. Shidappa,® it was, in my opinion, necessary 
for the judgment-debtor to take up this point about registration as well as 
about the deed of assignment being not valid, in the darkhast of 1926 as 
well as 1927, and that having been not done, it is too late for the judgment- 
debtors to urge it in the present darkhast. | 

I think, therefore, that the order of the lower appellate Court allowing the 
darkhastdar to proceed with the darkhast is correct and must be confirmed. 
The appeal is dismissed with costs. ° 


Appeal dismissed. 


1 (1933) I. L. R. 13 Pat. 86. 5 (1913) I. L. R. 35 Ali. 524. 
2 (1931) 34 Bom. L. R. 459. 6 (1924) I. L. R. 48 Bom. 638, 
3 (1877) I. L. R. 2 Bom. 97. s.c. 26 Bom. L. R. 817. 
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Presidency-towns Insolvency Act (III of 1909), Sec. 7—Effect of proviso—Ques- November 27. 


tion of title between Official Assignee and stranger to insoluency—Determina- 
tion in civil suit. 

It is not the practice of the Insolvency Court, governed by the Presidency- 
towns Insolvency Act, 1909, to embark on an enquiry involving, questions of 
title between the Official Assignee and a stranger to the insolvency. Such an 
enquiry. can best be undertaken in a regular suit between the parties. 

The effect of the proviso to s. 7 of the Presidency-towns Insolvency Act, 1909, 
is that when a person who is examined under s. 36 of the Act denies the claim 
of the Official Assignee to any property in his possession, the Official Assignee 
can proceed against him only by way of suit unless he submits to the jurisdic- 
tion of the Insolvency Court. 


INSOLVENCY proceedings. 
The following genealogical tree shows the relationship between the parties 
figuring in the insolvency proceedings. 


| | 
sass li Sobhagchand 
— 
aaa ay i 


| |] | | 
Uttamchand S Gulabchand .Motichand  Kusumchand Bapubhai 


Chandrasen | | 
Navinchand Baba 


Balubhai, Uttamchand and Shantichand were adjudicated insolvents on 
March 18, 1940, on the. petition of the firm of Gobindmal Dhajanchand, peti- 
tioning creditors. l 

It was alleged that the joint family firm of Kallianchand Sobhagchand, of 
which the insolvents were members, had monetary dealings with the firm of 
Gordhandas Ranchoddas Bhagat. In order to secure the indebtedness the 
insolvents deposited as security the title-deeds of properties belonging to the 
firm and situated at Surat, Poona and Borivli by way of equitable mortgage. 
The claim of the Bhagat firm was admitted by the Official Assignee. 

On August 28, 1941, the Official Assignee took out a notice of motion for 
an order that he as the assignee of the estate of the insolvents be authorised 
to exercise all the powers of a Hindu father and manager in respect of the 
joint family properties vested in him under s. 52(2)(b) of the Presidency- 
towns Insolvency Act, 1909, and that he be authorised to sell the joint family 
properties so as to include therein the right title and interest of the minor 
brother of Uttamchand and Shantichand and the minor sons of the insolvents. 

The notice of motion was heard. 


* Insolvency No., 79 of 1940. 
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0. C. J. M. C. Setalvad, Advocate General, for the applicant. 


1941 K. M. Munshi, for the guardian ad litem of minor Gulabchand Amarchand. 

Inre CHAGLA J. On March 18, 1940, the insolvents were adjiidicated insolvents 
Sent by this Court on the petition of Messrs. Gobindmal Dhajanchand, creditors. 

CHAND ' It seems that Kallianchand and Sobhagchand were two brothers, and in or 


Eee about the year 1880 started business as commission agents and jewellery 
merchants in the name of Kallianchand Sobhagchand. In 1900 Sobhagchand 
died, and.Kallianchand carried on the business. Kallianchand had two sons, 
Amarchand and Balubhai. Kallianchand died in 1915 and his sons carried 
on the business. Amarchand died in 1932 leaving behind him three sons, 
Uttamchand, Shantichand and Gulabchand. The firm of Kallianchand~ 
Sobhagchand had dealings with Gordhandas Ranchoddas Bhagat and deposit- 

ed, to secure the indebtedness of the firm, the title-deeds of the’ properties. 
situate at Surat, Poona and Borivli by way of equitable mortgage The Offi- 
cial Assignee has admitted the claim of Gordhandas Ranchoddas Bhagat 
against the firm. 

The insolvents are Balubhai, the son of Kallianchand, and Uttamchand 
Amarchand and Shantichand Amarchand, the two sons of Amarchand. This 
notice of motion is taken out by the Official Assignee against three minor 
sons of Balubhai, viz. Motichand, Kusumchand and Bapubhai, one minor : 
son of Uttamchand, Chandrasen, two minor sons of Shantichand, Navinchand 
and Baba, and Gulabchand, a minor son of Amarchand Kallianchand, who- 
died as I have stated in 1932. It is the contention of the Official Assignee- 
that Balubhai Kallianchand, Uttamchand Amarchand, Shantichand Amar- 
chand and their respective minor sons, and Gulabchand Amarchand consti- 
tute a joint and undivided Hindu family and Balubhai is the karta of this 
family. It is further the contention of the Official Assignee that the firm 
of Kallianchand Sobhagchand was a joint family firm. If the Official 
Assignee’s contentions were correct, Balubhai as the karta would have the 
right to sell the right title and interest of the minor coparceners of the joint 
family for the debts of the joint family firm, and the Official Assignee by this 
notice of motion wishes me to give him the power to exercise the rights of 
Balubhai to sell the right title and interest of the minors in the properties at 
Surat, Poona and Borivli mortgaged to Gordhandas Ranchoddas Bhagat in: 
the manner and for the purpose I have already indicated. 

This notice of motion is opposed by Gulabchand Amarchand, the minor 
son of Amarchand Kallianchand. He alleges that the firm of Kallianchand 
Sobhagchand was not, a joint family firm and that after the death of Kallian- 
chand in 1915, his sons Amarchand and Balubhai carried on business in 
partnership in the name of Kallianchand Sobhagchand. After the death of 
Amarchand in 1932 Balubhai, Uttamchand and Shantichand continued to 
carry on business in partnership in the same name. After the Indian Part- 
nership Act came into force, the firm of Kallianchand Sobhagchand was regis- 
tered as a partnership firm under the provisions of that Act showing Balubhai, 
Uttamchand and Shantichand as partners. The minor Gulabchand therefore- 
contends that his share in these properties is not liable for the debts incurred 
by his two brothers and his uncle for the purposes of the business of their 
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partnership firm. The minor’s guardian ad litem had made an affidavit in 
reply to this notice of motion on October 6, 1941. He made a further 
affidavit in sur-rejoinder on October 13, 1941. In this affidavit he contended 
that on the death of Kallianchand in 1915 there was a partition. of the joint 
family, and Balubhai and Amarchand, the two sons, divided the property in 
equal shares. He, therefore, contends that Gulabchand is not a member of a 
joint family of which Balubhai is the karta. 

The Advocate General on behalf of the Offtcial Assignee has drawn my 
attention to various statements.made by Balubhai where he has admitted that 
the firm-of Kallianchand Sobhagchand was a-joint family firm and that the 
joint family consisted both of his own branch and the branch of his deceased 
brother Amarchand He has further drawn my attention to certain proceed- 
ings in which the firm of Kallianchand Sobhagchand was a party as a joint 
family firm. He also points out that the allegation with regard to partition 
as between Balubhai and Amarchand is an afterthought and has been made 
at a very late stage in these proceedings. 

Whatever the truth of the matter may be, it is clear that on these affidavits 
various issues arise for determination: (1) whether there was a partition in 
1915 between Balubhai and Amarchand, and whether the branches of Balu- 
bhai and Amarchand constitute today a joint and undivided Hindu family ; 
(2) even if the two branches constitute a joint and undivided Hindu family, 
whether the firm of Kallianchand Sobhagchand was a joint family firm or a 
contractual partnership firm consisting of the insolvents as partners. Jt is 
clear that I cannot decide these issues on affidavits, and the only question 
that arises on this notice of motion is whether I should try these issues in 
insolvency or whether I should refer the Official Assignee to take appropriate 
proceedings in the ordinary tribunal. 

The Advocate-General presses me to try these issues in insolvency and relies 
on the provisions of s. 7 of the Presidency-towns Insolvency Act, 1909. He 
contends that J have wide powers given to me under that section and that 
T should exercise my discretion in favour of the Official Aésignee. On the 
other hand, Mr. Munshi contends that the questions for determination do 
not arise out of insolvency, and following the principles laid down by the 
English Court of Bankruptcy and the practice followed by our High Court 
and the High Court of Calcutta, I should not decide the question of title as 
between the Official Assignee and a stranger to the insolvency. 

There is no doubt that the minor is a stranger to the insolvency: There 
is also no doubt that the Official Assignee is not claiming against him: by a 
title which is paramount and superior to that of the insolvents. The right. 
if any, which Balubhai as the karta had was in him before his adjudication. 
The right has not resulted because of the supervention of the insolvency. The 
English Court of Bankruptcy has consistently refused to exercise jurisdiction 
as against a stranger to the insolvency, unless he submits to its jurisdiction, 
when the Official Assignee claims only the same right as the insolvent would 
have had, and has only exercised jurisdiction when the Official Assignee has 
claimed by a higher title. The same view of the jurisdiction of the insolvency 
Court has not been taken by all the High Courts in India. The High Court 


of Madras has tried questions of title as between the insolvent and a stranger” 
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even though he was not claiming by a paramount title if in its opinion it was 
for the benefit of the general body of creditors. Our High Court and the 
High Court of Calcutta have been more disposed to adopt the view of the 
English Courts: In 1927 the Presidency-towns Insolvency Act was amended 
by adding a proviso to s. 7 of the Act. The proviso is to this effect :— 

“ Provided that, unless all the parties otherwise agree, the power hereby given 

shall, for the purpose of deciding any matter arising under section 36, be exercised 
only in the manner and to the extent provided in that section.” 
The effect of the amendment is that when a-person who is examined under 
s. 36 denies the claim of the Official Assignee with regard to any property in 
his possession, the Official Assignee can proceed against him only by way of 
suit unless he submits to the jurisdiction of the Insolvency Court. But, as 
will be seen, the new proviso only applies where there is an examination under 
s. 36. Mr. Munshi in the course of his arguments has relied on this proviso. 
But in this case there has been no examination of the minor under s. 36 and 
the proviso therefore clearly cannot apply. There being no such examination, 
my discretion is entirely unfettered by the provisions of the new amendment. 
But, as pointed out by Sir Dinshah Mulla in his learned treatise on the Law 
of Insolvency, it could not have been intended by the legislature that if there 
was an examination under s. 36 questions of title should not be decided by 
the Insolvency Court against strangers unless they submit to its jurisdiction 
but that such questions could be decided if the Official Assignee came to the 
Court under s. 7 without first going through the procedure laid down by s. 36. 
In the opinion of Sir Dinshah Mulla the amendment is not very happily 
drafted. But I must take the law as it stands and leave the legislature to 
bring it in conformity with its own intentions. 

Having therefore the discretion to exercise the jurisdiction of this Court 
to try the issues raised on this notice of motion, the question is whether I 
should da so. ‘The issues raised are very important involving, as they do, 
the question of the status of the minor, as to whether he is a member of a 
joint family consisting of the two branches of Balubhai and Amarchand. I 
Go not think it is right for the Insolvency Court to drag strangers before it 
and compel them to submit to determination of questions of title as between 
themselves and the Official Assignee. They are entitled, if they so desire, 
to have these questions agitated in the ordinary tribunal. I think that the 
practice followed by our High Court and the High Court of Calcutta, as point- 
ed out by Sir Dinshah Mulla, is sound, and I see no reason to depart from 
that practice. I ‘will, therefore, not decide these questions arising between the 
Official Assignee and the minor on this notice of motion. 

There is no opposition to this notice of motion by the other minors, namely, 
the minor sons of Balubhai and Shantichand and the minor son of Uttam- 
chand. Their fathers being insolvents, apart from any other question, they 
would be liable to discharge their debts, unless they were of an immoral char- 
acter, as a pious obligation, and the Official Assignee standing in the shoes of 
their fathers can sell the right title and interest of the sons in the properties 
mortgaged by the insolvents as stated before. | 

My order on the notice of motion, therefore, will be that the applicant as 


‘the assignee of the estate and effects of the insolvents be authorised to exer- 


” 
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cise all the powers of a Hindu father in respect of the properties described O. C. J. 
in exhibit A to the affidavit of Rasiklal Maganlal Sonawalla dated August 21, 1941 
1941, and that he be authorised to sell the properties so as to include therein pa 
the right, title and interest of the minor sons of the insolvents and that he he 
be further authorised to execute a conveyance of the properties in favour of KALLIAN- 
respective purchasers and convey and transfer the properties including the CHAND 
share, right, title and interest of the minor sons of the insolvents. The notice = —— 
of motion, to the extent that it is directed against the minor Gulabchand me mae J. 
Amarchand, must fail. 

The Official Assignee must pay the costs of Gulabchand Amarchand of this 
notice of motion. Costs fixed at Rs. 225. 

Costs of the Official Assignee to come out of the sale-proceeds of the mort- 
gaged properties. 


Order accordingly. 
Attorneys for Official Assignee : Merwanji, Kola & Co. 
Attorneys for minor Gulabchand : Chandrasen & Co. 
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Before Mr. Justice Chagla. 
RATANJI VIRPAL & CO. 1941 
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DHIRAJLAL MANILAL.* November 21. 


Indian Arbitration Act (X of 1940), Secs. 31, 14—Indian Limitation Act (IX of 
1908), art. 158—Award—Application to set aside award—Aweard to be filed in 
Court first—Procedure. 

Under the Indian Arbitration Act, 1940, it is not competent to a party to 
apply to a Court for setting aside an award before it is filed in Court. 


ARBITRATION proceedings. 

Ratanji Virpal & Co. (applicants) and the respondents Dhirajlal Manilal 
carried on business as sugar merchants in Bombay. 

On February 20, 1941, the respondents agreed to purchase from the appli- 
cants two hundred tons of Java white sugar of May or June shipment at the 
rate of Rs. 8-14-0 per cwt. 

Disputes having arisen between the parties as regards the contract they were 
referred to the arbitration of two persons, Maneklal Ujamsey and Sankal- 
chand G. Shah. 

The arbitrators made their award on October 13, 1941, whereby they direct- 
ed inter alia that the applicants should tender to the respondents invoice for 
two hundred tons of Java white sugar from the first steamer of the Confer- 
ence Line or from any steamer governed, directed or taken up by the Confer- 
ence Line (other than a steamer chartered by a sugar merchant) whichever 
first arrived in Bombay and in which they received their goods, and that upon 
the receipt of the invoice the respondents should pay for in full and take deli- 
very of the goods according to the contract. The award was not filed in 
Court. 

*Q. C. J. Arbitration No. 89 of 1941. 
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On October 24, 1941, the applicants applied to the High Court, under the 
Indian Arbitration Act, 1940, for an order to set aside the award on the 
ground that it was made beyond their jurisdiction. 

At the hearing a preliminary objection was raised that the petition was not 
competent so long as the award remained unfiled. 


C. K. Daphtary, for the petitioners. 
N. P. Engineer, for the respondents. 


CHAGLA J. This is a petitioni to set aside an award made by Maneklal 
Ujamsey and Sakalchand G. Shah on October 13, 1941. 

Mr. Engineer who appears for the respondents takes a preliminary objec- 
tion to the petition that as the award made by these arbitrators has not been 
filed, the petition does not lie. Mr. Daphtary for the petitioners argues that 
before the passing of Act X of 1940 it was competent to a party to a sub- 
mission to take proceedings in Court to have the award set aside before the 
award was actually filed under the Indian Arbitration. Act, and he contends 
that that right which a party had has not been taken away by the consoli- 
dating Act of 1940. He further relies on the language of s. 31, sub-s. (3), 
which provides that all applications regarding the conduct of arbitration pro- 
ceedings or otherwise arising out of such proceedings shall be made to the 
Court where the award has been, or may be, filed, and to no other Court. 
Mr. Daphtary’s contention is that he is making this application to set aside 
the award to the Court in which this award may be filed. Under this sub- 
section, according to him, it is not necessary that an award should have been 
filed. It is enough if the tribunal is the tribunal in which the award-may be 
filed. But sub-s. (3) of s. 31 must be read in conjunction with sub-s. (2) 
of that section which provides that notwithstanding anything contained in 
any other law for the time being in force and save as otherwise provided in 
that Act, all questions regarding the validity, effect or existence of an award 
or an arbitration agreement between the parties to the agreement or persons 
claiming under them shall be decided by the Court in which the award under 
the agreement has been, or may be, filed, and by no other Court. It is clear 
that under sub-s. (2) the phrase “the Court in which the award under the 
agreement may be filed” has reference only to proceedings in connection with 
the arbitration agreement. If a question arises with regard to the validity, 
effect or existence of an arbitration agreement, then the question has got to 
be decided by the Court in which the award which may result from that 
arbitration agreement may be filed. If the question is with regard to the 
award itself, then the question has got to be determined by the Court in 
which the award has been filed. Further, under the present Act no proceed- 
ings can be taken on the award till after it has been filed, and Ẹ fail to see 
how a party can possibly be prejudiced by the existence of an award which 
has not been filed in Court. Under the old Arbitration Act it was competent 
to a party who obtained an award without filing it to file a suit thereon. 
Further, the award became enforceable as a decree as soon as it was filed. 
But under the present Act all proceedings with regard to the arbitration agree- 
ment or the award have to be taken as provided by the Act and before the 
tribunal indicated by the Act. Section 32 specifically provides that no suit 
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shall lie on any ground whatsoever for a decision upon the existence, effect 0.C.J. 
or validity of an arbitration agreement or award, nor shall any arbitration 1941 
agreement or award be set aside, amended, modified or in any way affected pace 


-otherwise than as provided in the said Act, and under s. 17 of the Act they A - ap 5 
Court has to pronounce judgment according to the award and a decree ü. 
follows. It is only this decree that can be executed. DHIRAJLAL 


Mr. Daphtary has argued that the mere existence of an award without ite MANILAL 
being filed may in certain circumstances create prejudice as far as the party 
who ultimately wanted to challenge it is concerned. It may be that under 
the award the party may be directed to do certain things or carry out cer- 
tain obligations and the party might want to know where exactly he stood 
with regard to that award. In this very case Mr. Daphtary has drawn my 
attention to the fact that the award directs the petitioners to tender to the 
respondents two hundred tons of Java white sugar from the first steamer of 
‘the Conference Line or from any steamer which first arrives in Bombay. Mr. 
Daphtary says that he wants it to be determined whether the award waè bind- 
ing on him or not and whether he should discharge his obligations under that 
award. It would be highly prejudicial to him if he did not know his position 
till such time as the respondents call upon the arbitrators to file the award 
and if he was compelled to take up proceedings to set aside the award only 
after the award had been filed. But in cases like this the Act provides the 
necessary procedure. Under s. 14, sub-s. (2), it was perfectly competent to 
Mr. Daphtary’s clients to call upon the arbitrators to file the award so that 
‘they could take the necessary proceedings for having it set aside; or under 
‘the altemative procedure prescribed in that sub-section the petitioners could 
have come to the Court and asked the Court to direct the arbitrators to file 
the award, and on that being done a petition could have been filed to set 
aside the award. But the petitioners chose a procedure which, I am afraid, 
is clearly wrong. Mr. Daphtary wants me to set aside an award which has 
‘not been filed. But what really clinches the matter is the amendment in the 
Indian Limitation Act made by s. 49(2) of the Act. In the first schedule 
to the Indian Limitation Act, 1908, for art. 158 a new article has been sub- 
‘stituted which reads as follows :— 

“Under the Arbitration Act, 1940, to set aside an award or to get an award re- 

‘mitted for reconsideration, the period of limitation is thirty days from the date of 
service of the notice of filing of the award.” 
Therefore, in amending the Indian Limitation Act the legislature contem- 
plated that an application for setting aside an award could only be made after 
the date of service of the notice of filing of the award, and therefore the limi- 
‘tation of thirty days is fixed after that particular date. 

I, therefore, hold that it is not competent to file a petition for setting aside 
an award till the award has been filed and, therefore, this petition must fail. 

The petition must be dismissed with ‘costs. 

Counsel certified. 


Chagla J. 


Petition dismissed. 


Attomeys for petitioners : Thakordas & Madgavkar. 
Attorneys for respondents: Pandia & Co. 
R. 23. : . i 
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In re RUSTAMJI & GINWALA.” 


September 29. Set-off—Separate proceedings between same parties—Solicitor’s lien im respect of 


cosis—Whether such lien should be allowed to intercept set-off—Discretion of 
Court—-Practice, 

The Court has a discretion to allow a set-off although it is claimed in differ- 
ent actions or proceedings. A solicitor’s lien should only be allowed to prevail 
over and intercept the set-off provided the solicitor establishes that the set-off 
will not be fair and just as between the parties or if some fraud or imposition 
has been practised upon him by collusion between the parties. 

Puddephatt v. Leith (Ne. 2),1 In re Ebrahim Ahmed,* Vallabhdas v. 
Pranshanker Anwar Laljee v. Ebrahim Laljee: In re Burjor Hosangji Vakil, 
and Bhupendra Nath Bhose v. Sassoon & Co., referred to. 


‘THE facts appear fully in the judgment. 


N. A. Mody, for the plaintiff. 
K. M. Munshi, for the defendants. 
N. P. Engineer, for the applicants. 


CHAGLA J. The defendants filed a suit, being Suit No. ‘1751 of 1937, in 
this Court against the plaintiff for recovering a sum of Rs. 18,149-8-9 and 
interest being the amount alleged to be due by the plaintiff at the foot of a 
current account. The plaintiff's defence to that suit was that he had been 
doing business in partnership with the defendants, that the accounts of the 
said partnership had not been made up, that on proper making up of those 
accounts a substantial amount would be found payable to him by the defend- 
ants and that this particular amount claimed by the defendants was an item 
in the partnership accounts. The plaintiff thereafter filed this suit for mak- 
ing up of partnership accounts in respect of the dealings between them to 
which he had referred in Suit No. 1751 of 1937. Both these suits were 
referred to arbitration by consent decretal orders of reference dated Novem- 
ber 8, 1938, respectively. The arbitrators named in the said consent decretal 
orders of reference made separate awards in both the suits on April 30, 1941. 
The arbitrators in Suit No. 1751 of 1937 made an award in favour of the 
defendants awarding to them Rs. 18,149-8-9, interest and costs. The arbi- 
trators in this suit by their award awarded to the plaintiff a sum of Rs. 500 
in respect of his claim in the profits of the partnership and Rs. 500 for costs 
of the suit. 

After the two awards had been filed, the defendants offered to give a set-off for 
Rs. 1,000 awarded to the plaintiff against the amount awarded to the defendants 
in their suit. The plaintiff’s attorneys, however, contended that they claimed a 
lien on the amount of Rs. 500 awarded to their client for their costs and that the 
defendants were not entitled to have a set-off. Upon this the defendants obtain- 
ed a decree on the award in their suit on August 14, 1941, for Rs. 22,047-3-0, 
a sum of Rs. 300 for costs and further interest, and Rs. 175 for the costs of 


* 0O. C. J. Suit No. 1708 of 1938. 3 (1932) 34 Bom. L. R. 1429. 
1 [1916] 2 Ch, 168. 4 (1939) 41 Bom. L. R. 1091. 
2 (1929) 32 Bom. L. R. 1076. 5 (1916) I. L. R. 43 Cal. 932. 
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the filing of the award and the notice of motion taken out for obtaining the de- 
cree on the award. The plaintiff also obtained a decree on August 19, 1941, 
for the sum of Rs. 1,000 awarded under the award in his suit and Rs. 125 
for the costs of the notice of motion. 

On September 1, 1941, the defendants’ attorneys Messrs. Rustamji & Gin- 
wala, the applicants in this summons, obtained from Mr. Justice Kania a 
charging order on the sum of Rs. 625 being the amount payable by the defend- 
ants to the plaintiff for costs under the decree passed on August 19, 1941. 
I may state here that, as pointed out by Sir Amberson Marten C. J. in 
Tyabji Dayabhai & Co. v. Jetha Devji & Co.4 the proper order for the 
attorneys to have obtained was not a charging order but an order declaring 
their lien on the said amount. The defendants then took out the present 
_ summons praying that full satisfaction be entered up on the decree dated 
August 1% 1941, passed in this suit. 

Now it is clear that as between the parties the defendants having obtain- 
ed a decree for a larger amount than the plaintiff, they are entitled to have 
the amount payable by them to the plaintiff under his decree set off against 
the amount payable by him to the defendants under their decree. The only 
question then that arises in this summons is whether the attorneys of the 
plaintiff are entitled to intercept that set-off. It is to be noted that the set- 
off is claimed by the defendants, although the costs have been incurred in 
independent and separate proceedings. There is no doubt that the Court 
has ample discretion to allow a set-off when costs have been awarded in the 
same proceedings and that discretion has in most cases been exercised in 
favour of the party claiming the set-off notwithstanding the attorney’s lien. 
The question is whether the Court’s discretion is in any way fettered where 
the attorney claims a lien for his costs on the amount awarded to his client 
under a decree in independent and separate proceedings. As the matter is 
of considerable importance, I reserved orders on the summons so that I could 
give a considered judgment. 

As far as our own Court is concerned, there is only one judgment of Black- 
well J. in In re Ebrahim Ahmed, where he considered the question of the 
attorney’s lien in the case of independent and separate proceedings, and he 
allowed the lien to intercept the set-off. In that case Messrs. Dorab & Com- 
pany, the solicitors, claimed a lien for their costs on the amount of costs 
awarded to their client as against the petitioning creditors who had made a 
petition to the Judge in Insolvency for the adjudication of their client insol- 
vent, and the petition had been dismissed with costs. Subsequent to that, 
the client of Messrs. Dorab & Company was adjudicated insolvent on another 
petition. The petitioning creditors claimed to set off the costs payable by 
them to Messrs. Dorab & Company’s client against the debt due by him to 
them. In allowing the solicitors lien to prevail, Blackwell J. relied on the 
proposition of law as stated in Cordery on Solicitors, 3rd edn., page 376 :— 
“But a set-off will not be allowed, to the prejudice of the solicitor’s lien, where 
the costs are incurred in independent proceedings,” 

As I shall presently point out, this statement of law is laid down in much 
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too wide terms. Blackwell J. also felt that the particular question before 
him was a matter of first impression as far as India was concerned and he 
seemed to have decided, as he did, apart from the particular facts which were 
proved before him, on the proposition of law, as enunciated in Cordery on 
Solicitors. In Vallabhdas v. Pranshankar1 the same learned Judge had a case 
where there were cross-claims between parties to the same suit, and he allow- 
ed a set-off irrespective of the solicitors’ lien for costs. After reviewing the 


authorities, the learned Judge came to the conclusion that the question whether 


an attorney’s lien should or should not be allowed to intercept a set-off bet- 
ween the parties to a suit is in India a matter of discretion. In Anwar Laljee 
v. Ebrahim Laljee: In re Burjor Hosangjt Vakil? B. J. Wadia J. allowed 
a set-off refusing to allow the attorney’s lien to intercept the set-off, but the 
lien was claimed in respect of costs awarded in the same suit. It is true 
that in this case B. J. Wadia J. expressed his opinion that the Court had 
complete discretion to allow a! set-off whether in the same action or different 
actions. But that opinion of the learned Judge was merely obiter, as, as I 
have already stated, on the facts before him he was called upon to decide 
whether the set-off should be allowed in the same action. There is one deci- 
sion of the Calcutta High Court where the question of a set-off in different 
actions arose, and that was in Bhupendra Nath Bhose v. Sassoon & Co. In 
that case Chaudhuri J. held that a solicitor’s lien should not be allowed to 
intercept the set-off claimed. This decision is capable of being explained as 
having been decided on the particular facts found in that case, for Chau- 
dhuri J. in his judgment observes that the attorney in his application for a 
declaration of lien did not say that there was no chance of recovering his 
costs from his clients and that this was the only property out of which his 
claim could be satisfied. 

In England the decisions have been very conflicting, and widely divergent 
opinions have been held by learned Judges there and have been expressed in 


the most vigorous language. Sir George Jessel in Pringle v. Gloag* stated as 


follows (p. 680) :— 


~ It appears to me that it would be a monstrous extension of the rights of a 
solicitor against the parties to an action to say that he should have the right to 
make the party who may have been successful in the ultimate result pay the losing 
party’s costs; and unless I found an authority so deciding, I should decline to 
accede to any such proposition.” 

Kay J. in Blakey.v. Latham? referred to the equity in favour of a solicitor 
as the most extraordinary equity he ever heard of. On the other hand, Lord 
Justice Cairns in Ex parte Cleland : In re Daviese thought that the debt or 
claim for costs was not the debt or claim of a client alone but upon the prin- 


ciples of a Courtl.of equity it was a debt or claim which had been assigned 


or encumbered and that the persons entitled to it were not the client alone 
but the client and his solicitor, the claim of the solicitor being paramount to 
that of his client. Further he observed that the costs, though recoverable in 
the name of the client, and though ordered to be paid to the client by name, 


1 (1932) 34 Bom. L. R. 1429. 4 (1879) 10 Ch. D. 676. 
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3 (1916) I. L. R. 43 Cal. 932. 6 (1867) L. R. 2 Ch. App. 808. 
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were paid to him, not for his own benefit, for he could not take the money 
and spend it, but were ta be paid to him subject to the lien of his solicitor 
and were therefore to be held by him, either in whole or in part, as a trustee 
for his solicitor. Lord Eldon in Hell v. Ody, while refusing the attorney 
his lien, regretted that the attorney could not claim the advantage of a more 
just principle. These conflicting observations were further accentuated by the 
fact that the different Courts in England before the passing of the Judicature 
_Act adopted different practice as to the attorney’s lien. The Courts of 
Chancery, King’s Bench and Exchequer, while permitting in their discretion 
a set-off for costs incurred in the same cause, did not allow such a set-off for 
costs awarded in distinct causes. The Court of Common Pleas, however, 
followed a different practice and allowed a set-off even in distinct causes ir- 
respective of the attorney’s lien. After the passing of the Judicature Act and 
the enactment of the Rules of the Supreme Court, it was held that O. LXV, 
r. 14, which applies to a set-off being allowed notwithstanding the attorney’s 
lien, only applied to proceedings in the same action. But where O. LXV, 
r. 14, did not apply, the different Divisions of the High Courts in England 
adopted different practice in accordance with the decisions given prior to the 
passing of the Judicature Act. But although up to a time the practice in 
the Courts of Chancery and the King’s Bench Division had been the same, 
namely, not to allow a set-off to the prejudice of the solicitor’s lien in different 
actions, still the King’s Bench Division did in proper cases after a time begin 
to exercise its discretion to ignore the solicitors lien and allow the set-off ; 
but the Chancery Division remained adamant. Kay J. himself in Blakey v. 
Latham, to which I have already referred, felt himself compelled, sitting as 
he did in the Chancery Division, to give effect to the most extraordinary 
equity he had ever heard of. But these conflicting decisions have now been 
set at rest by the judgment in Puddephatt v. Leith (No. 2)4% Younger J., 
following the judgment in Reid v. Cupper, laid down that “Lord Eldon’s 
views: have now been displaced by those of Kay J., as to what is the best 
and most salutary rule of practice in this matter”, and he held that notwith- 
standing the earlier decisions he had a discretion in the matter although the 
set-off was claimed in different actions, and the only question that remained 
for determination was how he ought to exercise that discretion ; and the test 
that he applied for the exercise of his discretion was that prima facie a set- 
off should be allowed whether the costs awarded were in the same action or 
in different and separate proceedings. The attorney’s lien should only be 
allowed to prevail and intercept the set-off provided he established that the 
set-off would not be fair and just as between the parties or if some fraud or 
imposition had been practised upon the solicitor by collusion between the 
parties. 

I think that is a fair and equitable rule for our Court to adopt. The dis- 
cretion of the Court should be the same whether the set-off is claimed in the 
same or in different proceedings, and ordinarily as between the parties the 


set-off should be allowed. Primarily I think the solicitor must look to his’ 


own client for his costs. I see no reason in principle or equity why, because 


1 (1799) 2 Bos. & P. 28. 3 [1915] 2 K. B. 147, 
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a solicitor has not taken the precaution to take proper advances from his 
client, he should compel a party to pay his costs who has to recover from the 
other party more than he has to pay to him. Of course there may be cir- 
cumstances which may compel the Court to go to the rescue of the attorney. 
As pointed out by Younger J., it may not be fair and just under certain cir- 
cumstances to allow the set-off, or there might be a case where the parties by 
colluding between themselves had practised a fraud or imposition upon an 
innocent attorney. ` 

Mr. Engineer has argued that this suit was a partnership suit filed by the 
plaintiff, and the effect of the decree in favour of the plaintiff was that he 
was given his costs out of the partnership assets. He contended that I should 
apply the general rule in partnership actions that costs of the parties must 
go out of the partnership assets in the first instance. Mr. Engineer argued 
that the pàrtnership assets were preserved by the labour of the attorney and 
therefore:he was entitled to be paid his costs in any event for the work done 
by him for the preservation of those assets. It is to be remembered that in 
the suit filed by the defendants, Suit No. 1751 of 1937, the plaintiff had 
actually contended that the amount claimed by the defendants was an item 
in the partnership accounts. If his contention had prevailed, then it would 
have been a matter of accounts whether a decree should have been passed 
in favour of the defendants or the plaintiff. It is further to be remembered 
that it was open to the plaintiff instead of filing this suit to have counter- 
claimed in Suit No. 1751 of 1987, and it is beyond dispute that if a decree 
had been passed in favour of the plaintiff on the counterclaim, the costs of 
the counterclaim would have been set off against the costs of the suit. In 
Puddephatt v. Leith (No. 2) Younger J. also attached importance to the 
fact that the plaintiff’s case in that action might have been raised by way of 
counterclaim in the King’s Bench Division in the action brought by the 
defendant against the plaintiff. If that had been done, the set-off would have 
been allowed in the King’s Bench action as a matter of course, and he felt 
that the result should not be affected by a mere accident of procedure. As 
regards the question of the preservation of the partnership assets, what the 
arbitrators awarded in the award made in this suit was that the defendants 
were accountable to the partnership for the sum of Rs. 6,800 and that the 
plaintiff was accountable to the partnership for the sum of Rs. 5,000. On 
this they held that there was a surplus of Rs. 1,800 in the hands of the 
defendants, and out of this surplus they directed that Rs. 500 should be paid 
to the plaintiff for his costs and Rs. 500 for his share in the profits. This 
was merely a result of the accounting between the parties. There was no 
question of the arbitrators finding that there were any specific partnership 
assets out of the sale-proceeds of which these costs were made payable. Mr. 
Engineer's argument was on the assumption that there was a fund out of 
which these costs were to be paid and that the costs were in the nature of a 
charge on that fund. l 

I, therefore, hold that the defendants are entitled to set off the amount 
payable by them under the decree dated August 19, 1941, in favour of the 
plaintiff and that they are also entitled to have full satisfaction! entered up 
on that decree. 
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I, therefore, make the summons absolute and order the applicants, Messrs. O. C.J. 
Rustamji & Ginwala, to pay to the defendants the costs of this summons. I 1941 


make no order as to the costs of the plaintiff. I certify counsel. ie 
Summons made absolute. eee: 
Attorneys for plaintiff : Rustamj: & Ginwala. Chagla J 
Attorneys for defendants : Desai & Co. FAEN 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.) 
Present : 
LORD ATKIN, LORD RUSSELL OF KILLOWEN AND SIR GEORGE RANKIN. 
SRI SRI BAIDYANATHJI , 1941 


y. paneus 


SRIMATI URMILA DEVI. July 30. 


RE, 


Indian Limitation Act (IX of 1908), Sec. 10—Suit under s. 539 of Cwil Pro- 
cedure Code (Act XIV of 1882) to appoint new ‘igh-priest of temple and to 
vest its property in him—Decree settling scheme for management of temple and 
appointing the new high priest trustee of temple property—Temple property 
vested in high priest-—Whether high ‘priest trustee within meaning of s. 10. 

Where by virtue of a decree, passed in a suit filed under s. 539 of the Civil 
Procedure Code of 1882, (corresponding to s. 92 of the Civil Procedure 
Code of 1908), the high priest of a temple is made a “ trustee of all the 
properties moveable and immoveable devoted to the service” of the temple 
God, a suit brought against the widow of the high priest to recover the amount 
of certain bonds which were vested in her husband in trust for the temple 
falls within the words of s. 10 of the Indian Limitation Act, 1908, and is 
not therefore barred by any length of time. 

Vidya Varuthi Thirtha v. Balusami Ayyar, referred to. 


THE plaintiff was the deity of the Baidyanath temple. In 1791 the Govern- 
ment framed a scheme for the vesting of the whole of the business, superin- 
tendence'and management of the temple in the then gossain of the temple who, 
by an agreement dated September 9, 1791, undertook the duties of the office. 
By a decree of the Additional District Judge of Burdwan, dated July 4, 1901, 
made in a suit brought by one Umesha Nanda Ojha, husband of Urmila Devi 

. (defendant No. 1), for the settling of. a schema under s. 539 of the Code of 

} Civil Procedure of 1882, it was decreed that the duly and successively elect- 
ed high priest “shall be trustee of all the properties moveable and immove- 
able ... that as such trustee he shall be bound to observe the conditions 

of his trust ... that the whole of the properties moveable and immoveable be 
vested in the said trustee ... and that none of the properties were to be 


1 (1921) L. R, 48 I. A. 302, s.c. 24 Bom, L. R. 629. 
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devoted to any personal use of the trustee ...” That decree had, since its 
date, governed the administration of the Baidyanath temple and its proper- 
ties, 

From 1907 up to his death in 1921 Umesha Nanda Ojha was the high 
priest of the temple under the said decree. On June 3, 1918, and September 
13, 1918, Umesha Nanda Ojha purchased in all five war bonds from the local 
Government treasury, valued at approximately Rs. 4,200, in his own name 
with the funds of the plaintiff. He kept them in the custody of defendant 
No. 1. By an order of the Court dated April 6, 1921, owing to the illness of 
Umesha Nanda Ojha, a receiver of the temple properties was appointed. 

On April 9, 1921, Umesha Nanda Ojha executed a will whereby he appoint- 
ed defendant No. 1 his sole executrix, and bequeathed all his private proper- 
ties to her. He died in Calcutta on April 12, 1921. Thereafter the war 
bonds remained with defendant No. 1. ° 

On April 14, 1921, the receiver was ordered by the Court to take charge 
of all the temple properties. 

On March 8, 1928, the plaintiff, through the receiver, filed the present suit 
in the Court of the Subordinate Judge of Deoghar, Santal Parganas, praying 
for a decree for the delivery of the specific war bonds or their substitutes, if 
any, or, in the alternative, a decree for Rs. 4,200 the value thereof if they 
were not delivered, and for Rs. 2,577-8-0 interest on the bonds to date. 

On June 3, 1929, the present high priest and shebait assumed office, and on 
July 9, 1929, he was substituted for the receiver to conduci the suit on behalf 
of the plaintiff. 

The Subordinate Judge held that by the terms of the decree for the scheme 
of management dated July 4, 1901, the temple properties were vested in trust 
in defendant No. 1’s husband as high priest, that he had been appointed 
the express trustee thereof, that an express trust had been created thereby, 
and that therefore the claim came within s. 10 of the Indian Limitation Act, 
and no limitation applied. 

Accordingly he made a decree in favour of the plaintiff for Rs. 6,777-8-0 
for principal and interest, and costs. 

Defendant No. 1 appealed to the High Court at Patna. The High Court 
allowed the appeal and dismissed the suit. 

The High Court applied Vidya Varuthi Thirtha v. Belusanu Ayyar [L.R. 
48 I. A. 302] and Allah Rakhi v. Mohamad Abdur Rahim [L. R. 61 I. A. 
50], and held that, notwithstanding the terms of the decree framing the scheme 
of management, the high priest was only a manager and custodian of the idol 
and institution, and not a trustee in the English sense of the term; and that 
therefore s. 10 of the Indian Limitation Act did not apply. It further held 
that the suit was governed by art. 48 of the second schedule to the Indian 
Limitation Act, which provides that for-suits “ for specific moveable property ' 
lost or acquired by theft or dishonest misappropriation or conversion or for 
compensation for wrongfully taking or detaining the same,” the period of 
limitation should be three years from the time “ when the person having the 
tight to possession of the property first learns in whose possession it is.” 

On May 25, 1939, special leave to appeal to His Majesty in Council was 
granted to the plaintiff. , 
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Charles Bagram, for the appellant and the plaintiff The question whether 
the properties of the temple are trust properties vested in the high priest as 
trustee depends on the construction of the decree passed in 1901 in the suit 
of 1897 challenging the conduct of the then existing high priest. In the plaint 
in that suit the plaintiff prayed expressly that the debottar properties of the 
temple might be “ vested ” im the newly elected Sardar Panda. Section 539(b) 
of the Code of Civil Procedure, 1882, which corresponds to s. 92(c) of the 
Code of 1908 now in force, expressly empowered the Court to make a decree 
“ vesting ” properties in the trustees. The decree itself appointed the newly 
elected Sardar Panda a trustee, declaring that the properties, moveable and 
immoveable, were to be vested in him as a trustee. 

Vidya Varuthi Thirtha v. Balusami Ayyar- decided that persons in the 
‘position of the high priest of a temple were not ordinarily trustees in the 
English Sense. It did not decide that a trust cannot be created of temple 
properties. On the contrary at p. 317 the Board in its judgment referred to 
Kalasam Pillai v. Nataraja Thambiren® and expressed approval of the 
view In which the Judges in that case appeared to agree that if specific pro- 
perty were specifically entrusted to the head of a math for specific purposes 
he might be regarded as a trustee. The Board stated further (L R. 48 I. A 
at p. 319) that it was legally possible to “ convey in trust” a specific pro- 
perty to a specific individual, in which case the person to whom the legal 
ownership was transferred would be a trustee. It will not, it is submitted, 
be in any way inconsistent with the principle laid down in Vidya Varutht 
Thirtha v. Balusami Ayyar (supra) for the Board to hold that the decree 
of 1901 created a trust with a trustee in the English sense, so that this claim 
cannot be time-barred. 

‘There was no appearance for the respondents. 


LORD RUSSELL OF KILLOWEN. The only question which their Lordships 
have to determine in this appeal is whether the properties of the Baidyanath 
temple were vested in trust in the high priest of the temple within the mean- 
ing of s. 10.of the Indian Limitation Act (IX) of 1908. If the answer to 
this question is in the affirmative, the appellant’s suit is not barred by any 
length of time and this appeal must succeed. 

The suit was brought in the name of the deity of the temple, through the 
present high priest, against respondent No. 1 (who is the widow and exe- 
cutrix of the late high priest), to recover from her the principal moneys 
amounting to Rs. 4,200 due on certain war bonds (which formed part of 
the temple properties, but were retained by the widow as such executrix), 
together with a sum of interest thereon amounting to Rs. 2,577-8-0. 

The suit was tried by the Subordinate Judge of Deoghar who, on June 28, 
1935, ordered and decreed that the plaintiff was entitled to recover ,from the 
widow Rs. 6,777-8-0 with subsequent interest. He decided in favour of the 
plaintiff on the merits of the case, and upon the question whether the suit 
was barred by limitation (which was issue No. 5), he held that by virtue of 
a scheme for the temple management settled by a decree made on July 4, 
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1901, the late high priest was an express trustee of the war bonds with the 
result that the action was not barred. i 

The widow appealed to the High Court of aane at Patna. On 
December 3, 1937, the appeal was allowed and the suit was dismissed with 
costs. While agreeing with the trial Judge as to merits, the learned Judges 
of the High Court were of opinion that the late high priest was not a trustee, 
and that s. 10 did not apply: In those circumstances, they held that art. 48 
of the Indian Limitation Act applied, and that the suit had not been com- 


menced within the requisite period of three years. It was therefore barred. 


Their Lordships are unable to agree with the High Court ; they agree with 
the view and reasoning of the Subordinate Judge. 

The decree of July 4, 1901, was made in pursuance of the powers conferred 
by s. 539 of the old Code of Civil Procedure, 1882, which ran thus :— 


“539. In the case of any alleged breach of any express or constructive trusts 
created for public charitable or religious purposes, or whenever the direction of the 
Court is deemed necessary for the administration of any such trust, the Advocate 
General acting ex officio, or two or more persons having a direct interest in the trust 
and having obtained the consent in writing of the Advocate General, may institute 
a suit in the High Court or the District Court within the local limits of whose civil 
jurisdiction the whole or any part of the subject-matter of the trust is situate, to 
obtain a decree— 

(æ) appointing new trustees under the trust ; 

(b) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitied 

(d) authorising the whole or any part of its property to be let, sold, mortgaged 
or exchanged ; 

(e) settling a scheme for its management ; 
or granting such further or other relief as the nature of the case may require. 

The powers conferred by this section on the Advocate General may, outside the 
presidency-towns, be, with the previous sanction of the Local Government, exercised 
also by the Collector or by such officer as the Local Government may appoint in 
this behalf. 


* + * * 79 

Such a suit was brought in 1897, complaining of the conduct of the then 
high priest of this temple (who was defendant No. 1 to the suit), and pray- 
ing—“ that a proper person may be appointed to be Sardar Panda, and that 
the debottar properties may be vested in such a person, and that the Court 
may frame rules for the management of the debottar properties, the said 
order to be made under s. 539 of the Code of Civil Procedure.” After a 
lengthy trial a decree was made, which was subsequently amended, but dated 
back to the date of the original decree, viz. July 4, 1901.. The relevant 
portions of this decree are paragraphs 1 and 2, which run thus :— 

“1. That in the stead of defendant No. 1 a new Sardar Panda be elected to hold 
office for life according to the second rule given in schedule A annexed hereto and 
that the said defendant No. 1 be removed from the said office thereon. Defendant 
No. 2 being the heir entitled to succeed under the first rule is disqualified on account 
of his minority, but shall be entitled to succeed on the death of the Sardar Panda 
now to be elected provided he be then duly qualified under the first rule in the said 
schedule A. The said Sardar Panda being duly elected shall be trustee of all the 
properties moveable and immoveable devoted to the service of the God Mahadeva 
Vaidya Nath Jiu established in mauza Deoghar, district Santhal Perganas within 
the jurisdiction of this Court ; and that as such trustee he shall be bound to observe 


a“, 
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the conditions of his trust according to ancient usage and as laid down in schedule B. 

2. That the whole of the said properties moveable and immoveable be vested in 
the said trustee immediately on his election subject to the conditions hereinafter 
set forth.” 

The Sardar Panda, who was duly elected pursuant to that decree, was the 
` high priest whose widow, and executrix is defendant No. 1 to the suit which 
is the subject of this appeal. 

The High Court, in coming to their decision, relied upon the case of Vidya 
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Varuthi Thirtha v. Balusami Ayyar in which Mr. Ameer Ali, in delivering Lord Russell 


the judgment of the Board, used the following language in reference to high 
priests of temples and persons in like positions (p. 311) :— 

“Called by whatever name, he is only the manager and custodian of the idol 
or the institution. In almost every case he is given the right to a part of the usu- 
fruct, the mode of enjoyment and the amount of the usufruct depending again on 
usage and custom. In no case was the property conveyed to or vested in him, nor 
is he a ‘trustee” in the English sense of the term, although in view of the obliga- 
tions and duties resting on him, he is answerable as a trustee in the general sense 
‘for mal-administration.” 

This judgment of the Board is without doubt a correct statement of the 
general law. It was a novel view when propounded, and it was followed by 
the amendment made to s. 10 by the Indian Limitation Amendment Act (I) 
of 1929. But the present case is one which on its facts is an exception to 
the general rule. j 

In the present case ‘the Court has exercised the powers conferred upon it 
by the Code, viz. ta appoint a trustee and to vest the property in the trustee. 
The words of s. 539 and the words of the decree are equally plain : and by 
‘virtue of the decree pronounced under the section, the late high priest was a 
“trustee of all the properties moveable and immoveable devoted to the ser- 
vice” of the temple God. The war bonds were accordingly in fact vested in 
him in trust for a specific purpose, and the plaintiffs suit, falling within the 
words of s. 10 of the Indian Limitation Act (IX) of 1908, cannot be barred 
by any length of time. 

The appeal should therefore be allowed, the decree of the High Court should 
‘be set aside, and the decree of the Subordinate Judge should be restored. 
Their Lordships will humbly advise His Majesty accordingly. 

Respondent No. 1 will pay to the appellant his costs of the appeal to the 
High Court and of the appeal to His Majesty in Council. 

R. C. C. 

Appeal allowed. 

Solicitors for appellant : Hy. S. L. Polak & Co. 


1 (1921) L. R. 48 I. A. 302, s.c. 24 Bom. L. R, 629. 
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Present : 


LORD ATKIN, LORD RUSSELL OF KILLOWEN, AND SIR GEORGE RANKIN. 


TIKAIT UMED NARAIN SINGH 
t. 
THE EQUITABLE COAL COMPANY, LIMITED. 


Contiaci-—-Minor--Lease executed by guardian, of minor during latter's minority— 
Approval of lease by minor on attaining majority and execution of new patio 
and kabulyat between parties—Whether rights of parties to lease governed 
by subsequent agreement. -~ 

Where a minor on attaining majority confirms the lease made by.his guardi- 
an during his minority in respect of his land and strikes his own bargain with 
the lessee by a patta, this patta and the corresponding kabulyat executed by the 
parties alone govern the rights and liabilities of the parties, and not the original 
agreement made with the guardian. 


APPEAL by special leave from a decision of the High Court, Patna, dated 
February 26, 1936, (Terrell C. J. and Fazl Ali J.), affirming a decision, dated 
April 16, 1932, of the Additional Subordinate Judge of Hazaribagh. 


The facts are fully stated in the judgment of the Board. 


J. M. Pringle, for the appellant, the plaintiff lessor. The question here is 
whether, in the construing of the mining lease or patta between the lessor and 
the respondent company; the previous amalnama deed executed by the 
guardians of the lessor is to be regarded as incorporated in it. It is submitted 
that the patta and the amalnama must be read together, in which case the 
lessor has a clear right to re-enter land in which there is no coal. It is really 
the amalnama which governs the position, and the patta begins by recording 
the lessor’s approval of it. So much of the terms of the amalnama as are not 
varied in the patta remain cperative, and the patta must be construed accord- 
ingly. It is submitted that the amalnama and the patta, read together, pro- 
nounce the lessor entitled to recover possession of the land which he alleges 
to be without coal. 


Sir Thomas Strangman K. C. and W. W. K. Page, for the respondent com- 
pany, were not called upon. 
Cur. adv. vult. 


LorRD RUSSELL OF KILLOWEN. This is an appeal from a judgment of the 
High Court of Judicature'at Patna which affirmed the judgment of the trial ' 
Judge. The suit was brought against the Equitable Coal Co., Ltd., for 
the recovery of certain demised land, together with mesne profits, upon the 
footing that upon the true construction of a lease to that company, and in 
the events which had happened, the first appellant, Tekait Umed Narain 
Singh (hereinafter called the appellant), as successor-in-title to the grantor ` 
of the lease, was entitled to recover khas possession. 

The lease in question was dated October 29, 1872, and was granted to the 
company by one Sidhanath, the owner of the Gadi Karharbari estate, of 
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which the demised lands formed part. While he was still a minor his guardi- P.C. 
ans had entered into an arrangement with the company on July 4, 1864, 1941 
under which the company had entered into possession of the lands in ques- ~“ 
tion. This transaction was evidenced by two registered documents of that dai 


NARAIN 
date, an ekrarnama executed by the company, and an amalnama executed Singu 
by ‘the guardians. l v. 

The two docurhents, though in some respects differently worded, contain EQUITABLE 
substantially the same terms, for which reference need only be made to the COAL 


MPANY, 
amalnama. LIMITED 


By it, after stating (inter alia) that it was thought likely that there was —-— 
a mine of coal in three named, villages, forming part of the Gadi Karharbari Lord Russell 
estate, the guardians gave the company a mukarrari lease of the entirety of ~~ 
one of the named villages measuring 636 bighas, of 300 bighas in another 
of the named villages, and of sixty-four bighas in the third of the named 
villages, making 1,000 bighas in all at the annual rental of Rs. 3,500, being 
Rs. 3-8-0 per bigha. A premium of Rs, 3,500 (at the rate of Rs. 3-8-0 per 
bigha) was paid by the company, which was to possess the land with the 
entire surface and sub-soil rights and: by raising coal, and by cultivation and 
by collecting rent enjoy the same. The document then provided that so long 
as it was not ascertained that:there was coal in the lands, or so long as the 
company did not begin to raise coal from the lands, the full rent was not to 
be paid, but only Rs. 375, at the rate of six annas per bigha ; but when coal 
was ascertained or the company began to raise coal, the full rent at Rs, 3-8-0 


' per_bigha was to be paid. The rest of the document was in the following 
terms :— 


“ Hence, first of all, it is your duty, you will go on doing whatever work is to be 
done such as setting agar, etc., for searching coal in those lands. After doing so 
if you can ascertain that there is coal in these lands, then from the time when you 
will finally come to know the same you will pay the full jama of the said land, as 
fixed. If coal exists in some portion of the land and not in the entire land, you 
will pay the jama for that quantity of land in which coal will exist at the rate of 
Rs, 3-8-0 per bigha from that time. The remaining land in which coal will not 
exist will revert to my khass possession; and if you want to take so many bighas 
of land as will be less than the entire quantity of land, mentioned in this amal- 
nama. due to non-existence of coal, as stated above, from any other right (posses- 
sion?) of the minor,.you will be competent to take the same also at the said 
proportionate jama. If you do not take land of. any other place, the amount of 
consideration at the rate of Rs. 3-8-0 per bigha will be refunded to you for as many 
bighas of land as will fall short of the entire quantity of land, mentioned in this 
amalnama. Further, if there be no coal in the entire land, you will get refund of 
the entire amount of consideration.- Further when the minor attains majority, he 
will give you a mukarrari patta, according to the terms cited in this amalnama. 
He will not be competent to raise any objection to that. If any of these terms is 
infringed, the minor as well as we shall be liable for paying the said Rs. 3,500 three 
thousand five hundred which we have received from you on account of considera- 
tion with interest thereon at 12 annas per cent per month till realisation 
and for making up the loss or damage that you will sustain on account of 
engaging you in this uncertain matter for insignificant(?) time; and these liabi- 
lities will attach to the minor’s property. Be it further stated that so long as a 
patta is not given to you on the terms of this amalnama, this amalnama being 
treated like patta (sic), all the terms of the amalnama will take effect like the patta. 
To this effect, after taking from you an agreement in the shape of'a kabuliyat cor- 
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responding to an agreement in the shape of an amalnama, this amalnama is giver 
to you like a patta.” 


{n the year 1869 Sidhanath came of age; and on October 29, 1872, he 
executed a patta of the lands in question to the company. 

By it he states his title to the lands in question, the giving of them during 
his minority by his guardians under the amalnama, the occupation of them. 
by the company ever since, and that he has attained majority and is himself 
managing the estate. The document then proceeds as follows :— 


“I have approved the grant of the amalnama by my mother and guardians the 
Tikaitnis, but the rate of Rs. 3-8-0 per bigha fixed after the work of coal was started’ 
was changed to Rs. 2-8-0, (rupees two annas eight only), per bigha with the con- 
sent of me and the mukarraridar. Therefore having agreed to and confirmed the 
settlement of the aforesaid lands, I considered it fair to give the same in mukarrari 
istimrari settlement to Mr. A. S. Hand Huff (?), manager and ammukhtar for the 
Equitable Coal Company, residing at Chauki Danga, thana and sub-registry office 
Raniganj, pargana Shergarha(?), district registry and district Burdwan, and I de- 
clare that the said gentleman having remained as usual, in possession and occupa- 
tion of the said lands shall continue to deposit in my kachhari without objection 
the aforesaid fixed rent of Rs. 375 three hundred and seventy-five rupees, annually 
at the rate of 6 annas a bigha, instalment by instalment; year by year, until the 
work of (extracting) coal is started and shall not bring forward any sort of objec- 
tion, and with effect from the date, month and year from which (torn), the an- 
nual rental of Rs. 2,500 (7), at the rate of Rs. 2-8-0, (rupees two and annas eight) 
a bigha, annually for the entire one thousand bighas of land, mentioned above, shall 
have to be paid into my kachhari and of my heirs and representatives, instalment 
by instalment, year by year, and the said mukarraridars shall continue to pay (the 
same), and shall not put forth any sort of objection, and at the time of the grant 
of the aforesaid amalnama the said Tikaitnis (wives of Takaits) received rupees 
three thousand five hundred Rs, 3,500 free of interest by way of security from the 
said gentleman and brought the same to their use. Out of that amount of security 
rupees two thousand five hundred paid by the said Company remain with me as 
security free of interest for the execution of this mukarrari lease and the remain- 
ing Rs. 1,000 (one thousand rupees), out of the amount of security in respect of 
the previous amalnamah after adjustment up to this day is due by me, and the 
same shall be set off against the future rent until it is satisfied. I further declare 
that the said mukarraridars, and his heirs and representatives shall remain in pos- 
session and occupation of the lands mentioned above and shall carry on business 
in coal, etc., by settlement with tenants or otherwise as they may desire and appro- 
priate whatever produce may be derived therefrom. I and my heirs shall have and 
have no claim or dispute save the (right) to receive the fixed rent. I therefore write 
these few lines by way of a mukarrari istimrari patta so that it may be of use when 
required.” 

Sidhanath died on October 13, 1898. On his death the appellant became 
entitled to the lands in question subject to the lease. ' 

The point at issue between the parties may now be stated. The appellant 
claims that all the terms of the amalnama of 1864, (except such as are ex- 
pressly or by necessary implication varied by or excluded from the patta of 
1872), must be treated as incorporated in the patta, that among the terms 
so incorporated are the provisions of the amalnama that so much of the land 
as bears no coal is to revert to the lessor, that none of the land bears any 
coal or any coal worth mining, and that, therefore, under the provisions of 
the lease the appellant is entitled to recover possession of the lands. 


The company on the other hand contends that the rights and liabilities of 
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the parties are to be ascertained only by reference to the patta of 1872 and P, C. 
the corresponding kabulyat, and that the appellant has no right thereunder 1941 
to recover possession of any, part of the lands. ane 

The Subordinate Judge dismissed the suit. The appellant appealed to the Renee 
High Court which dismissed the appeal. The judgment of the High Court sop 
was delivered by Terrell C. J., and their Lordships find themselves in com- v. 
plete agreement with it. EQUITABLE 

The confirmation by Sidhanath of the arrangement made by his guardians _ COAL 

. : i sg . COMPANY, 

- merely records his approval of their action. He was free, on attaining majo-  yiren 
rity, to strike his own bargain with the company ; and he did so by the patta DA 
of 1872. That patta and the kabulyat alone record the bargain between the Lord Russel? 
parties, and govern their respective rights and liabilities. Assuming, in ai 
favour of the appellant, that the coal-bearing qualities of the land are what 
he alleges, them to be, he has no right under the patta to recover possession 
of any part of the lands in suit. 

Their Lordships will humbly advise His Majesty that this appeal should 
be dismissed. 

The appellants must pay the costs of the first respondent, who alone has 
appeared. : 


R. C. C. Appeal dismissed. 
Solicitors for appellant: Hy. S. L. Polak & Co. 
Solicitors for respondent : Sanderson, Lee & Co. 


[On appeal from the High Court of Judicature at Madras.} 


Present : ; 


LORD ATKIN, LORD RUSSELL OF. KILLOWEN, LORD ROMER, SIR GEORGE 
RANKIN, AND LORD JUSTICE CLAUSON. 


P. T. KRISHNASWAMI AYYANGAR 


1941 
U. a eel 
CHEVULU KAMALAMMA. June 23. 


Mortgage—Deposit of title-deeds as collateral security for promissory note—Colla- 
teral security bond not registered—Suit on morigage by mortgagee—Subsequent 
mortgagee wnpleaded in suit—Prior mortgage held invalid but mortgagee held 
entitled to money decree—Whether suit against subsequent mortgagee sustain- 
able—-Mortgage security invalid for want of registration whether invalid for 
all purposes. 

Where in a suit on a mortgage the mortgage is held to be invalid but the 
mortgagee is held entitled to a money decree by virtue of a promissory note 
executed for the loan, the Court should, in such al case, pass only a simple 
money decree against the mortgagor, and if a third party is impleaded in the 
suit as a subsequent mortgagee, the suit must be dismissed as against such party. 
In such a suit the Court cannot direct a sale of the property in suit or make 
any pronouncement as to the validity or otherwise of the mortgage of the third 
party or give such party any relief. 

If a mortgage security be invalid by: reason of the failure to have it regis- 
tered, it is invalid for all purposes. 
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P. C. APPEAL from a decree of the High Court, Madras, dated July 26, 1935, 
1941 (Ramesam and Comish JJ.), reversing a decree of Beasley C. J., dated 
e September 6, 1932. f 


spelt The facts are fully set forth in the judgment of the Board. 
AYYANGAR Eddy K. C. and S. P. Khambatta, for the appellant. 
v. 4 i. 
WAMA LAUNA J. M. Parikh and P. V. Subba Rao, for the respondent. 


Cur. adv. vult. 


‘LORD ROMER. Chevula Venkatasubbaya Chetti now deceased was the owner , 
of two houses in Madras For the sake of brevity they may be referred to 
as Nos. 60 and 68 respectively, and their owner as the testator. 

On June 2, 1919, the testator executed a promissory note for Rs. 12,000 
bearing interest at nine per cent. per annum in favour of one Rangayya 
Chetti and deposited with him the title deeds of No. 60 as security. At the 
same time the testator executed 4 document headed “ Collateral’ Security 
Bond ” which recorded the fact of the deposit of the title deeds as collateral 
security in respect of the promissory note and then proceeded as follows: 

“I shall therefore pay you the principal and interest accruing due on the said 
promissory note from this date in full, and redeem the said title deeds. To this 
effect is the collateral security bond executed by me with consent.” 

This document was never registered. 

The testator died in the year 1920 having by his will appointed four exe- 
cutors of whom respondents Nos. 1 and 2 and one Chevula Subrahmanyam 
Chetti’ appear to be alone surviving. It should be mentioned that the will 
contained an express provision that the two houses should not be sold. 

Rangayya Chetti died in the year 1921, and on October 13, 1930, his junior 
widow Gouriamma who was his sole legal personal representative instituted 
the present proceedings for the purpose of enforcing the equitable mortgage 
purporting to have been created in favour of Rangayya by the deposit of the 
title-deeds of No. 60. | 

The first three defendants to the suit were the surviving executors of the 
testator. The fourth defendant was the present appellant. The reason for 
adding him as a party was this. On June 26, 1924, the first three defen- 
dants and on November 24 of the same year the first two defendants 
as executors of the testator had executed mortgages in favour of the 
appellant of both the houses to secure various sums of money that they had 
borrowed from him or that he had paid at their request. He was therefore, 
assuming these mortgages to have been valid, a necessary party to the pro- l 
ceedings. The relief that Gouriamma asked for by her plaint was the usual 
relief sought in a suit by a mortgagee to enforce his security. 

The first two defendants (being the present respondents Nos. 1 and 2) by 
their written statement impeached the validity of the equitable mortgage in 
suit on the ground that it was created by the collateral security bond and that 
the document had never been registered. The third defendant Subrah- 
manyam neither filed a written statement nor took part in any of the subse- 
quent proceedings in the suit. The appellant by his written statement put 
the plaintiff to proof of the equitable mortgage but did not in terms impeach 
its validity. 
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In due course issues were directed to be tried of which the only ones now PC 


material were to the following effect :— 1941 
2. Is the mortgage sued upon invalid ? AOR ís 
5. Are the mortgages in ee of the fourth defendant binding on the estate SWAMI 
of the testator ? arms ANGAR 


6. What is the amount due upon those mortgages? 


On September 6, 1932, the case came on for trial before Beasley C. J. After ue as 
a consideration of the relevant authorities he came to the conclusion that __ 
«the collateral security bond did not require registration and that a valid equi- 4°74 Romer 
table mortgage upon No. 60 had been created by the deposit: of the title Eg 
deeds. He accordingly pronounced the usual mortgage decree in favour of 
the plaintiff. The appellant did not at the trial adduce any evidence to 
prove his mortgages. The learned Chief Justice in those circumstances made 
no findings upon the fifth or sixth issue. The decree merely provided that 
the appellant should be at liberty to enforce his claim as a second mortgagee 
of the suit property by a separate suit. With this decision upholding the 
validity of the plaintiff’s mortgage defendants Nos. 1 and 2 appeared to be 
content. The appellant, however, took the matter to the appellate side of 
the High Court where it came on for hearing on May 11, 1933, before Rame- 
sam and Cornish JJ. Those learned Judges took the view that unless the 
appellant’s mortgages were valid and there was something remaining due 
upon them the appellant had no right to be heard on the appeal. They 
accordingly remanded the case to the Judge sitting on the original side to sub- 
mit his findings upon the fifth and sixth issues. They ordered: however that 
the costs entailed by the additional hearing, that is to say, the hearing fee and 
the fee payable to counsel, should be paid by the appellant in any event. 

The trial of these two issues took place before Anantakrishna Ayyar J. in 
August, 1933, and on the 25th of that-month he gave judgment recording 
his findings upon them. It is unnecessary to deal with them in any detail. 
It is sufficient to say that on the sixth issue he found that, assuming the 
appellant’s mortgages to be valid, there was a substantial sum due to him 
thereunder which would be properly payable out of the testator’s estate. He 
made no finding upon the fifth issue which raised a question of law rather 
than one of fact. It was the question whether in view of the provisions of 
s. 307 of the Indian Succession Act the executors had power to mortgage the 
houses of their testator. He thought that this question could not properly 
‘be answered until the question of the validity of the plaintiff's own mortgage 
had been settled. 

The hearing of the appeal before Ramesam and Cornish JJ. was resumed 
on July 26, 1935. They evidently thought that the findings of Ananta- 
krishna Ayyar J. were sufficient to establish the right of the appellant to be 
heard upon the appeal, for they proceeded to consider the question of whe- 
‘ther the collateral security bond of June 2, 1919, required registration. 
Differing from the Chief Justice upon the point they decided that it did, and 
that the plaintiff’s suit so far as it sought to enforce a charge upon No. 60 
-was not maintainable. The plaintiff, however, was by virtue of the promis- 
sory note an unsecured creditor of the testator’s estate for so much of the 
Rs. 12,000 as still remained owing together with arrears of interest and was 
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entitled to a simple money decree against the executors for that amount. But 
the appellant was not a proper party to a suit for such a decree. The suit 
against him should therefore have been dismissed with costs. When once 
it had been decided that the plaintiff was merely an unsecured creditor oi 
the testator, the question of the validity or otherwise of the appellant’s mort- 
gages could not by any possibility be an issue in the suit. It would only 


KAMALAMMA arise for determination if and when ‘the plaintiff should seek to enforce her 


Lord Romer 


decree in execution against No. 60. (It should be mentioned here that 
No, 68 had long since been sold in proceedings instituted by a person who 
held a mortgage on that house granted by the testator.) 

The learned Judges nevertheless proceeded to discuss the question at some 
length, and eventually arrived at the conclusion that the mortgages were beyond 
the competence of the executors and were accordingly invalid as between the 
appellant on the one hand and the plaintiff and the rest of the unsecured 
creditors of the testator on the other; but that the mortgages were valid as 
between the appellant and the executors, by which the learned judges meant, 


_as will presently appear, that it was valid as between the appellant and the 


persons interested in the testator’s estate other than the creditors. They also 
held that the appellant was entitled to stand in the shoes of the unsecured 
creditors whose debts had been paid off out of the moneys advanced by him 
on the security of his two mortgages. Having arrived at these conclusions 
and having ascertained that the amount remaining due to the appellant on 
the footing just mentioned was Rs. Y, and that of the total amount advanced 
by him under his mortgages there still remained due for principal and interest 
the sum of Rs. X, and that the sum due to the plaintiff on’ the promissory 
note for principal and interest was Rs. 18,985-6-4, the learned Judges gave 


‘effect to their several findings in a decree dated July 26, 1935. Stated shortly 


it was to this effect : The appeal was allowed, the decree of September 6, 1932, 
was set aside and declarations were made substantially as follows :—(1) that 
the equitable mortgage of June 2, 1919, was not valid as a mortgage as bet- 
ween the plaintiff and the appellant as it was not registered; (2) that the 
mortgage by the executors of No. 60 in favour of the appellant was not valid 
as a mortgage as between the plaintiff and the appellant and (3), that the 
plaintiff and the appellant were respectively entitled to money decrees for 
the debts due to them, viz. Rs. 18,985-6-4 to the plaintiff and Rs. X to the 
appellant. The decree then went on to order a sale of No. 60 and directed in 
effect: that out of the net sale proceeds Rs. 18,985-6-4 should be paid to the 
plaintiff and Rs. Y to the appellant, but that if any balance should be left 
after making such payments, it should be applied in payment to the appellant 
of Rs. X-Y. In case of deficiency the plaintiff and the appellant were to be 
at liberty to apply to the Court for payment of the same by the defendant. 
executors. Finally, it was ordered that each party should pay his or their 
own costs of the appeal and in the Court below. From this decree the appel- 
lant now appeals to His Majesty in Council. 

It will be observed that the decree treats the plaintiff and the appellant 
as being the only creditors of the testator, the only creditors at any. rate who 
were entitled to be paid out of the proceeds of sale of the property in suit. 
As to this Ramesam J. made the following observations :— f 
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“ It is necessary to mention one matter. After the whole argument was closed it P.C. 
was represented to us that thera are other creditors who up to now have not taken 1941 
any action. They are not parties to this suit. We do not think that we cam ad- os 
journ this suit to enable them to be made parties at this stage. It is possible that 


; KRISHNA- 
the claims of some of them are barred. So far as the plaintiff and the fourth defen- a 
dant are concerned, the form of the relief we have given practically takes the form of Ayy ANG AR 


relief in an administration action as between them only and as if there are no other 
creditors. But when there are other creditors, our adjudication does not bind them. Pome rpeny A 
They can take separate action impleading these parties and get appropriate relief.” Leos 
If it had been necessary to consider the position of the other creditors at Lord Romer 
all, and it was not, their Lordships cannot think that this was a satisfactory aii 
way of dealing with them. Nor can their Lordships think that it was proper 
to qualify the declaration as to the invalidity of the plaintiff's mortgage by 
the insertion of the words “as between the plaintiff and the fourth defend- 
ant.” If the mortgage security be invalid by reason of the failure to have 
it registered, it is invalid for all purposes. That it required registration must 
be taken to have been finally determined, there being no cross appeal by res- 
pondents Nos. 3 to 6 who now represent the estate of Rangayya Chetti in 
lieu of the plaintiff who has died since the decree was pronounced. It neces- 
sarily follows that the only decree that could properly have been made after 
a declaration of the invalidity of the mortgage was a simple money decree 
against the executors in favour of the plaintiff for Rs. 18,985-6-4. With all 
respect to the learned Judges it was wrong to direct a sale of the property in 
suit, or to make any pronouncement as to the validity or otherwise of the ap- 
pellant’s mortgages, or to give the appellant any relief whether as against the 
property or as against the executors. Whether or not the appellant will eventu- 
ally obtain anything better than was given him by the decree is a question upon 
which it is not for their Lordships to express any opinion. He is entitled to 
appeal from it if he thinks fit, and to have the decree put into the proper form. 
In their Lordships’ opinion the appeal should be allowed, and the decree 
of July 26, 1935, should be varied as follows : there should be omitted from 
the first declaration the words “as between the plaintiff and the fourth de- 
fendant ”; the whole of the decree subsequent to such declaration should be 
omitted with the exception of the order as to costs, and there should be sub- 
stituted a simple money decree for payment to the plaintiff ‘out of the pro- 
perty of the testator of Rs. 18,985-6-4 with interest at six per cent. per annum 
from July 26, 1935; the order for costs should be varied by inserting after 
the words “each party” the words “other than the fourth defendant” and 
by ordering the plaintiff to pay the costs of the fourth defendant of the appeal 
and of the suit on the original side of the High Court, other than the costs 
directed by the order of May 11, 1933, to be paid by the fourth defendant 
in any event, which order is to remain unaffected. 
Their Lordships will humbly advise’ His Majesty accordingly. 
Respondents Nos. 3 to 6 will pay to the appellant such costs of this 
appeal as he is entitled to having regard to the fact that he is appealing 
in forma paupers. l 
ROG °* Appeal allowed. 
Solicitors for ae Lambert & White. , 
Solicitor for respondent : Harold Shephard. 
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[On appeal from the High Comt of Judicature at Lahore.) 
Present : 


LORD ATKIN, LORD RUSSELL OF KILLOWEN, LORD ROMER, SIR SIDNEY 
ROWLATT AND SIR GEORGE RANKIN. 
COMMISSIONER OF INCOME-TAX, PUNJAB 


v. 
DEWAN KRISHNA KISHORE. 


Indian Income-tax Act (XI of 1922), Secs. 9, 8, 12—“ Owner” —“ Buildings and 


lands appurtenant thereto ”—Interpretation—Property—Impartible estate— 
Income from rent of houses—Interest on securities—Impartibla estate belonging 
to undivided Hindu family—Rule of primogentiure—Income in hands of karta 
whether individual income or as belonging to family—Mainienance to junior 
members—Contrast between impartible estate and coparcenary property. 


Where an assessee succeeds to an impartible estate by the rule of primogeni- 
ture prevailing in his family which consists of himself and his sons and which 
is governed by the Mitakshara, the income derived from rent of houses belong- 
ing to the impartible estate is not chargeable in his hands in the status of 
an “individual” but is chargeable as the income of a Hindu undivided family, 
for the purposes of s. 9 of the Indian Income-tax Act, 1922. As regards interest 
on securities collected by the assessee, he is chargeable as an “individual” for 
the purposes of ss. 8 and 12 of the Act. 

In so far as the assessee’s income derived from '` interest is chargeable as his 
individual income, his other “ personal” income can be clubbed together with 
it for a combined assessment. : 

The phrase “property of which he is the owner” used in s. 9 of the Act 
is not to ba read as meaning “of which annual value he is the owner”. 

Commissioner of Income-tax, Bombay v. Abubaker,$ overruled so far. 

Even assuming that the sons of the holder of an impartible estate have a right 
to be maintained by him, that this right arises from the fact that he is 
the present holder of the impartible estate, and that the right is a right to be 
maintained out of the current income thereof in such sense that it can be en- 
forced against the assessee in default by Courts in India giving them a charge 
on the property or a sufficient part of it, it is not true in fact or law ta say that 
the income from the estate is received by the assessee as_the income of a joint ` 
Hindu family receivable by the karta, nor is it received by him on behalf of 
himself and his sons ; but on his own account as the holder by single heir suc- 
cession of the impartible estate. The “presently existing right” of the sons 
is to be paid a suitable maintenance or to have it! provided for them in the 
ordinary course of Hindu family life. The fact that the sons’ right to mainten- 
ance arises out of the father’s possession of impartible estate and is a right to 
be maintained out of the estate does not make it a right of a unique or even 
exceptional character or involve the consequence at een law that ae income 
of the estate is not the father’s income. 

Unity of ownership, unaccompanied by joint possession on the part of the 
sons or any other right of possession, does not affect the character in which 
the income is received. Income from an impartible estate is not jointly enjoyed 


1 [1939] Bom. 284, S. c. (1938) 41 Bom. L. R. 232. 
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by the party entitled to maintenance and the holder thereof. The respective PC, 
chances of each son of the holder to succeed by survivorship do not make them 1941 
all co-owners of the income with their father, or make the holder of the estate ne 
a manager on behalf of himself and them, or on behalf of a Hindu family of COMMIS- 
which he and they are some of the male members. SIONER OF 

The distinction between property owned by an individual Hindu and property INCOME:TAX, 
owned by a Hindu undivided family must be. made by applying the Hindu PUNA 
law and if the distinction in certain cases be somewhat fine and difficult to KA 
draw it is all the more necessary to! keep close to the Hindu law. Broader or KISHORE 
more general notions of ownership than the Hindu law affords are not to deter- — 
mine the matter in cases falling under the Indian Income-tax Act, because the 
distinction under the Act takes its meaning from the Hindu law. 

Property though impartible may bd the ancestral property of a joint Hindu 
family governed by the Mitakshara. The successor in such cases falls to be 
designated according to the ordinary rule of the Mitakshara. The estate retains 
its character of joint family property and devolves by the general law upon 
that person who being in fact and in law joint in respect of the estate is also 
the senior member in the senior line. The owner of the estate is the Hindu 
undivided family. 

Baijnath Prashad Singh v. Tej Bali Singhi and Shiba Prasad Singh V. 
Prayag Kumari Debi2, followed. 

The income of an impartible estate is not income of the undivided family 
but is the income of the present holder notwithstanding that he has sons from 
whom he is not divided. 

Jagadamba Kumari V, Narain Singh, followed. 

Under the Mitakshara the right of members of the coparcenary, in partible 
property, while the family is joint is characterised by unity of ownership 
{community of interest) and unity of possession. Before partition, the right 
of brother, son or nephew of the karta may be called and often is called a 
right to be maintained, but it is the same right as the karta has himself. 
Unity of possession is the basis of their right, which is a right to live upon 
the fruits of their own property. The karta has no special interest therein : 
there is community of interest and each coparcener is in joint possession of 
the whole. The right of son or nephew in the income is not a right to an 
exact fraction of the income: the karta may well spend more on a son whose 
family is large or who has special aptitudes or necessities. But, however wide 
his discretion within the extensive range of family purposes, he has no right 
to apply any part of the income to other purposes; and is liable in appropriate 
proceedings to make good to the other members their shares of such sums which 
he has actually misappropriated. For this purpose it is irrelevant to consider 
whether and in what circumstances the remedy is available apart from parti- 
tion : the question is of right, not of remedy. The various powers of manage- 
ment as karta, though given evento the father, confer on him no larger interest 
in the income or the corpus and no larger rights of enjoyment on his own 
behalf. 

Katama Naichiar v. The Rajah of Shivagunga* and Appovier v. Rama Subba 
Aiyan followed. 

The holder of an impartible estate, however, stands in no such relation to 


1 (1921) L. R. 48 I. A. 195. 3 (1923) L. R. 50 1. A 1, 
S. C. 23 Bom. L. R. 654 s. c. 25 Bom. L. R. 676. 
: 2 (1932) L. R. 59 I. A. 331, 345. 4 (1863) 9 M. I. A. 539, 611. 


s. C. 34 Bom. L. R. 1567. 5 (1866) 11 M. I. A. 75, 89. 
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those of the junior male members of the family who are entitled to maintenance. 
Single heir succession is inconsistent with any son having the same right in res- 
pect! of income as he would have had in the income of partible property. The 
right to maintenance in the former case is a right of a different character from 
that of a co-sharer to enjoy his share and live upon his own property by way of 
joint possession. The son’s right of maintenance out of impartible property | 
cannot be accounted for as an original,and separate right untouched when 
custom takes away his right to joint possession. It is noti something that is 
left after something else has been subtracted. It is a different right given 
sometimes to sons only and sometimes to others in consequence of the im- 
partible character of the property; being sometimes a right of maintenance 
simply, and sometimes a right to a maintenance grant of lands. It can only 
be ascribed to custom. It may be excessive to say that there is no coparcenary 
but it is certain that there is no joint possession. 

It does not follow from the above that this right is conferred oreis available 
independently of membership of the joint family. There is no question of joint 
possession, but if “ unity of ownership” be severed—by relinquishment on the 
part of the junior member—even close relationship would not satisfy the custom. 
Enjoyment of the maintenance is prima facie an affirmation that the right to 
succeed by survivorship persists just as a maintenance. grant may: well be evi- 
dence negativing separation at least at the date of the grant. 

Collector of Gorakhpur v. Ram Sundar Mal; followed. 
Commissioner of Income-tax v. Raja of Bobbili referred to. 

The law as declared in Batjnath Prashad Singh v. Tej Bali Singh and Shiba 
Prasad Singh v. Prayag Kumari Debi has not been unsettled by Collector of 
Gorakhpur V. Ram Sundar Mal. . 

The rights of maintenance out of an impartible family estate—however little 
they may be and tol whichever number they be extended—will not be enjoyed 
or enjoyable by anyone who has ceased to be joint in respect of the estate. 

It is neither convenient nor conducive to accuracy that new and important 
points of law should be raised for the first time before the Privy Council or 
that decisions should be given upon matters not duly submitted to the High 
Court. 


THIS was an appeal from the decision of a full bench of the Lahore High 
Court reported at I. L. R. 20 Lah. 520. ~ 

The assessee, the respondent on this appeal, Dewan Bahadur Dewan 
Krishna Kishore, is the present holder of an impartible estate to which he 
succeeded as the eldest son of the previous holder. He had four sons living 
with and maintained by him, who were with him joint and undivided mem- 
bers of a Hindu family. The family was governed by the Mitakshara, but by 
custom the rule of primogeniture controlled the devolution of the property 
in question. The assessee having received as holder of the estate on the one 
hand income from: house property forming part of the estate and on the other 
hand income consisting of interest, the question was raised in respect of the 
year of assessment 1937-38 whether the income of the estate was chargeable 
in the estate-holder’s hands in the status of an individual. 

The High Court having rejected the Commissioner’s claim to tax the res- 
pondent-assessee as an individual in respect of either type of income, the 


1 (1934) L. R. 61 I. A. 286, 302, 2 [1937] Mad. 797. 
S. cC. 36 Bom. L. R. 867. 
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Commissioner now appealed to His Majesty in Council. PQ. 


. 194 
J. M. Tucker K. C. and W. Wallach, for the appellant. This case has aes 


importance only in connection with super-tax, because if it is the undivided Commis- 
Hindu family .which is to be assessed the tax is imposed at a higher level of SIONER oF 
income than where the assessee is an individual. Previous decisions of the !NCOME-Tax, 
Board have to some extent relied on the fact of maintenance to decide the PUNIAB 
question whether the estate was to descend in one way or another, or whether on A 
there was any right of property in the estate in any member of the family KISHORE 
as apart from the family itself. On two occasions the Board has reviewed —~ 
all the previous decisions and explained the result, but misunderstanding 

seems in each case to have arisen immediately afterwards as to the Board’s 

meaning. In two other cases the Board again summed up the position of 

these impartible estates but once more the result was that the second case 

was said to be irreconcilable with the latter. The proposition which we hope 

to establish out of all the cases is that whoever is the holder for the time 

being of the impartible estate is the owner of the income absolutely, and he 

is the owner of the corpus to the extent that he can give it away, sell it, 

devise it to whom he likes unless there is a custom in his particular family 

to the contrary, of which there is no evidence in this case. The difficulties, 

we submit, have only arisen because of certain expressions used in the various 
judgments to the effect that for some purposes the property still remains 

joint family property. We submit, however, that the only purpose for which 

it so remains is when a question of succession arises. Such a question is 

decided as though the family owned the corpus as in the case of an ordinary 

joint family. 

In Baijnath Prashad Singh v. Tej Bali Singh? (not a tax case) Lord 

Dunedin made a very full summary of the position. The case decided that in 
the impartible estate only one person had the right of enjoyment, and that 
no other member of the family could claim that the property should be 
divided up on the separation of the family. Again, in Shiba Prosad Singh v. 
Prayag Kumari Debi,? also a succession case, Sir Dinshah Mulla, giving the 
judgment of the Board, made a review of the cases (see pp. 341 to 346). 
At p. 347, after referring to Jagadamba Kumari v. Narain Singh, he ob- 
served that the principle did not necessarily apply to the income of impartible 
property that the income equally with the corpus formed part of the family 
property. 

[Lord ROMER. Why is the right of maintenance considered inconsistent 
with impartibility ? .] l , 

Because the income of an impartible estate belongs absolutely to the exist- 
ing holder of the estate. 

[LORD ROMER. The conclusion must first be reached that the holder is 
absolutely entitled to the whole income, if maintenance is to be held in- 
consistent. ] 

We submit that that has been laid down by the Board, and that the 


1 (1921) L. R. 48 I. A. 195, l s. Cc. 34 Bom. L. R. 1567. 
S. C. 23 Bom. L. R: 654. 3- (1923) L. R. 50 L A. 1, 
2 (1982) L. R. 59 I. A. 381, - §.c, 25 Bom. L. R. 676. 
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authorities now establish that -there is no existing right of co-ownership 
during the life of the holder in the corpus of the income of the property, in 
the absence of any special custom creating such ownership. 

In Collector of Gorakhpur v. Ram Sundar Malt the Board had to consider 


IncoME-Tax, the claim of a Hindu succeeding by survivorship to an ancestral impartible 


PUNJAB 
v. 
KRISHNA 
KISHORE 


estate, (Counsel referred to the judgment of Lord Blanesburgh at pp. 300, 
301, et. seq.) 

[Lorp ROMER. I cannot find that the Board has ever laid it down in 
terms that there is any joint ownership in the property on the part of those 
who have a right to succeed if they survive. ] 

We would submit as a logical conclusion from Rani Sartaj Kuari v. Rani 
Deoraj Kuari? and Sri Raja Rao Venkata Surya Meahipati Rama Krishna 
Rao Bahadur v. Court of Wards and Venkata Kumari Mahipati Surya Reo 
(the first Pittapur case?) that such persons have no right of propérty in the 
estate, but are merely in one sense treated as such because the question of 
succession has to be determined later. 

(Counsel referred to Baijnath Prashad Singh’s case at p. 207 and Lord 
Russell referred to Shiba Prasad Singh's case at p. 345). 

We submit that Lord Dunedin is there (Batjnath’s case) accepting the 
position that the right to maintenance is not based on any right in the 
property. The person maintained must, if co-ownership is to be involved, 
first be in some way an actual co-owner. 

As regards interest from securities, as apart from income from property, 
we submit that Jagadamba Kumari’s case, as approved without question in 
Shiba Prasad Singh’s case, makes clear that the person who receives the 
income from securities is assessable in respect of it as an individual; if it 
is not his income, but that of an undivided family, then it is the family which 
is taxed. l 

As regards property, the Board are faced with this alternative : if, as we 
submit is so, the impartible property“is that of the holder being the person 
who can alienate it as he pleases, no one has any claim in the corpus as 
against him and he is the owner thereof. Someone might have a claim for 
maintenance against him, yet, having regard to his wide powers, and to the 
fact that the only sense in which the property is joint is for the purpose of 
deciding the right to succession. If, on the other hand, he is a mere tenant 
for life, the income belonging to him absolutely, but the corpus belonging 
ultimately to the remainderman, then we shall have submissions to make on 
the meaning of the word ‘ owner’ in s. 9 of the Indian Income--tax Act, 1922. 

[Str SYDNEY ROWLATT. One does not usually look to the future : one 
finds a man in possession, in full enjoyment of the property in the year of 
assessment. | 

So far as interest from securities is concerned, we certainly say that it is 
immaterial who owns the corpus. (Counsel referred to Mulla’s Principles 
of Hindu Law, 8th edn., p. 609, ss. 584, ef seq). 

[Lorp ROMER. May the true view not be that for all purposes except 

1 (1984) L. R. 61 I. A. 286, 3 (1899) L. R. 26 I. A. 83, 
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that of descent on intestacy an owner of an impartible estate is absolute P.C. 

owner, impartible estates being subject to special rules of descent ? '] 1941 
That is much what Sir Richard Couch said in Rani Sartaj Kuari’s case ~~ 

when he observed that in the case of impartible property the son of the COMMIS- 


holder acquires no rights in it at birth. Keo 
[LorD ROMER. He has a mere spes successionis.] PUNJAB 
[SIR GEORGE RANKIN referred to Shiba Prasad Singhs case and Lord v. 

Russell to Baijnath Prashad Singh’s case, p. 206.] a 


KISHORE 


(Counsel referred to Rema Rao v. Raja of Pittapur (the second Pittapur 
case.1) ) 

We submit that there was no intention on the part of the Board in the 
second Pittapur case to contradict the earlier Pittapur case that there was some 
sort of coparcenary in an impartible estate, but only that that conception 
was valid in relation to succession only. All the cases, when examined, show 
that the incumbent is the absolute owner. Were it otherwise, he could not 
give any part of it away. But for the decisions that he can give it away, 
it might have been argued that the absence of a rule against alienation was 
due to the fact that if the property were alienated the proceeds of sale would 
simply replace it and be subject to whatever rules affect an impartible estate. 

Our propositions are these: (1) the income of an impartible estate is 
when received the absolute property of the holder, unlike the income of an 
ordinary joint family estate, which forms part of the family estate like the 
corpus: Jagadamba Kumari’s case cited in Shiba Prasad Singhs case; 
(2) no other member of the family has any presently existing right of co- 
ownership with the holder of an impartible estate : Rani Sartaj Kuari’s case 
as explained in Baijnath Prashad Singh’s case. 

[LORD ATKIN for (2). Might it not have been put more simply “It has 

now been decided irrevocably that there is no coparcener in an impartible 
estate ” ?.] 
(3) The birthright of the next senior member of the family to take the 
estate by survivorship remains, and it is to that extent that an impartible 
estate retains its character of joint family property, and it is therefore only 
for the purpose of determining who is entitled to succeed to the property 
that the estate is still treated as joint. family property. (4) Apart from 
custom and relationship to the holder junior members of the family have 
no right to maintenance out of the’estate. (5) The sons of the holder are 
by custom entitled to maintenance out of the estate. That custom has so 
often been judicially recognised as not to require proof. We submit that 
there is no difficulty in any way on the question of income from securities. 
Your Lordships’ decisions are conclusive in our favour. 

[SIR GEORGE RANKIN. If the holder sells the property, does that defeat a 
right to maintenance on the part of a younger brother ? ] 

We submit that it does. If the holder can, apart from sale, give away 
the property and so denude himself, there remains nothing out of which the 
maintenance is to come. 

[SIR GEORGE RANKIN. The right to maintenance generally exists in a 


1 (1918) L. R. 45 I. A. 148, 150, 153, 154, s. c. 20 Bom. L. R. 1056. 
R. 26. 
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younger brother by custom : it would be a new decision to hold that the 
holder’s right of alienation was completely unfettered and defeated the claim 
to maintenance. | 

We submit that that was impliedly decided by Reni Sartaj Kuari’s case 
and the second Pittapur case. , 

[Lorp ATKIN. You say that the holder enjoys an impartible estate as 
though it were his own separate property. ] 

To the extent of being able to give it away and destroy the right of suc- 
cession of the person who would have succeeded to the property by survivor- 
ship if the holder had retained it. 

[LORD ATKIN. But the point is whether that makes the holder the owner 
for the purposes of income-tax. } 

(Counsel referred to Protep Chandra Deo v. Jagadish Chandra Deot as 
shewing that there is no inconsistency between Rani Sartaj Kvufari’s case, 
Baijnath Prashad Singh's case and the second Pittapur case.) 

[LORD ROMER. The Board said in Collector of Gorakhpur v. Ram Sundar 
Mal? that the view represented in or resulting from Rani Sartaj Kuari’s case 
was negatived by Lord Dunedin in Baijnath Prashad Singh’s case, but I do 
not myself think that it was.} 

It is difficult to spell out of Raja Yarlagedda Mallikarjuna Prasada 
Nayudu v. Raja Yarlegadda Durga Prasada Nayudu® the proposition that 
the right of maintenance is based on the joint ownership of the junior mem- 
bers of the family. 

[SIR GEORGE RANKIN. How can a thing pass to a person by survivor- 
ship unless he has some interest in it? Otherwise he has nothing to survive 
to. ] 

Even if your Lordships are against me on this chief point, I shall submit 
that interest in a property and in ownership are different things. 

Counsel referred to Commissioner of Income-tax v. Raja of Bobbils* and 
argued that even.if an impartible estate can be regarded as joint family pro- 
perty the holder will still be the “owner” for the purposes of s. 9 of the 
Act of 1922, for if the personal law of the individual looks upon property as 
his that is enough to satisfy the section. More than that, we submit that there 
must be coparcenary to make property family: property for income-tax pur- 
poses. Those two propositions are established by Kalyanji Vithaldas v. 
Income-tax Commissioner, Bengal.® (Counsel referred to the argument at 
pp. 32, 23 and to the judgment at p. 36). 

It would be an odd result if, those having an interest in the estate being 
held to be owners equally with the holder, in the case of an impartible estate 
consisting of investments and land and buildings, the income was to be 
assessed on the holder as an individual in respect of interest on investments 
and because of the word ‘owner’ in.s. 9, on the family in respect of rents 
from the land and buildings ; for the latter income is just as much his. As 


1 (1927) L. R. 54 I. A 289, 295, S. ©. 2 Bom. L. R. 945. 

296, s. c. 29 Bom. L. R. 1136. -4 [1937] Mad. 797. 
2 (1934) L. R. 61 I. A. 286, 5 (1936) L. R. 64 I. A. 28, 
S. C. 36 Bom. L. R. 867. S. €. 39 Bom. L. R. 374. 
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to the interest on securities we rely on Jagadamba’s case and Shiba Prased P.C. 


Singh’s case. 1941 
[LORD ATKIN. So the contention is that the income has to be split up, mec 
its sources being considered. ] Maesen 5 
But for s. 9, we submit, the holder would clearly be assessable as an indi- INCOMP-TAX, 
_ vidual on the income as a whole. | PUNJAB 
On the meaning of “owner” in s. 9 of the Act of 1922 counsel referred to te 


‘Currimbhoy Ebrahim Baronetcy Trustees v. Income-tax Commissioner! and KRISHNA 
Commissioner of Income-tax, Bombay v. Abubaker? een 
We submit strenuously that “owner” in s. 9 does not mean owner of the 
‘corpus. The natural construction of the word is that where a person has a 
particular estate in the property he is the owner to the extent of that estate 
and if it is an estate which carries with it the right to the whole of the 
income, nobody has any interest in the estate while the person enjoying the 
income is alive, the others have merely a reversionary interest. We submit 
that on the authorities the whole of this income is that of the holder, to be 
assessed on him as an individual. If he is not the “owner” under s. 9 and 
‘cannot therefore be assessed in respect of “ property ” under head (ili), he 
must be taxable under head (vi) “other sources”. 
[LORD ATKIN. It seems odd that this difficulty does not seem to have 
occurred to the revenue authorities in the several years when they assessed 
the joint family. ] 
Section 9 is merely a measuring section. Section 3, the charging section, 
‘says that the income of an individual must be taxed. The undivided family 
could meet an assessment on them with the reply “we have no income”. 
They are not within the charging section. “ Assessee”’ in s. 9 means the 
cassessee under s. 3. 


J. M. Parikh and R. Parikh, for the respondent. May I make the preli- 
‘minary observation that in Shiba Prasad’s case and Jagadamba Kumar's 
«case the holder had no joint family, whereas here we have a joint 
family consisting of father and sons. The two points to be faced are 
(1) whether the corpus is the property of the Hindu undivided family and 
(2) whether the income is that of the family or only of the holder of the 
‘impartible estate. We submit that the sons have a right of maintenance 
out of the property and are entitled to some portion of the income therefrom. 
A joint impartible estate is not a separate estate even though there is a cus- 
tom of succession by a single person. The effect of the custom of primogeni- 
ture is to leave the rest of the law applicable to the case including the right 
‘of maintenance and survivorship. (Counsel referred to Periasami v. Peria- 
sami : Ramasami Chetti v. Periasami: Koselrama Pillai v. Periasami and 
‘Tekait Durga Persad Singh v. Tekaitini Doorga Konwari.*) 

In Rani Sartaj Kuari’s case the right to babuana allowances was not 
‘thought to create a community of interest which would be a restraint on 
alienation. (Counsel referred to Sri Raja Rao Venkata Surya Meahipati 
Rama Krishna Rao Bahadur v. Court of Wards and Venkata Kumai Mahi- 

1 (1934) L. R. 61 I. A. 209, 215, sS. c. 41 Bom. L. R. 232. 
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pati Surya Raot and Raja Yarlagadda Mallikarjuna Prasada Nayudu v. 
Raja Yarlagadda Durga Prasada Nayudu, referred to by Lord Blanesburgh- 
in Collector of Gorakhpur v. Ram. Sundar Mal, to Sri Raja Viravara 
Thodhramal Rajya Lakshmi Devi Garu v. Sri Raja Viravara Thodhramal 
Surya Narayana Dhanirazu Bahadur Garut and Srimati Rani Parbati 
Kumari Debi v. Jagadis Chunder Dhabal). In the last named case the 
holder had no son. The point was that if the widow had had a son, the 
whole of the income would have belonged to her because of the son’s right to: 
maintenance out of it. (Counsel referred to Rama Rao v. Raja of Pitiepur 
(the second Pitiapur case*). In Jagadamba Kumari’s case it does not 
appear that the position of a family consisting of a father and sons was being 
considered. 

[LORD ATKIN. But even if there were sons, could not the father as the 
holder spend the income as he pleased ?] s 

We submit that the whole of the income would not be the holders in such. 
a case. It is the family’s income, and there is the restriction on the holder's 
spending of it that he must provide for the sons. 

[LORD ATKIN. You say, then, that the income is the holder’s if there is 
no one to maintain ? | 

Yes. That argument covers my two points (1) that the holder is not the- 
“owner” for the purposes of s. 9 and (2) that he is not assessable even om 
the income from securities. The income is that of the joint family, however 
limited the interest of others than the holder. The position would be the- 
same if the joint family: consisted of two sons. The one would be in posses- 
sion and the other entitled to maintenance. The Crown’s argument would 
sweep away the right of maintenance altogether, for the father is already 
under an obligation to maintain. $ 

[Str GEORGE RANKIN. But is that obligation inconsistent with the pro- 
perty’s being his? May he not be liable, by custom or otherwise, to make 
certain payments just because the income is entirely his ? |] 

We submit not. In several of the cases it appears that a grant of land 
is made instead of provision for maintenance. The son was given a charge 
on the holders income for maintenance in Raja Yarlagadda Mallikarjuna 
Nayudu’s case (the Challapalli case). ‘The right to maintenance is a right 
against the karta. It is a legal right which alienation of the property does 
not destroy. If Jagadamba Kumari’s case is a decision that the holder is the: 
owner of the whole income, it is, we submit, contrary to the Challapalli case. 
The two cases can be reconciled by reading the former case in relation to 
its own special facts, and it is distinguishable on its facts from this case, 
because the Board were not there dealing with a family consisting of a holder 
and sons. (Counsel referred to Protep Chandra Deo v. Jagadish Ohandra 
Deo,’ submitting that a son could claim for his maintenance as against a. 


1 (1899) L. R. 26 I. A. 83, 89, 5 (1902); L. R. 29 I. A. 82, 
S. cC. 1 Bom. L. R. 277. S. C. 4 Bom. L. R. 365. 
2 (1900) L. R. 27 I. A. 151, 157, 6 (1918) L. R. 45 I. A. 148, 153; 
160, s. c. 2 Bom. L. R. 945. 154, s. c. 20 Bom. L. R. 1056. 
3 (1934) L. R. 61 I. A. 286, 7 (1927) L. R. 54 I. A. 289, 300}. 
s. C. 36 Bom. L. R. 867. S. Cc. 29 Bom. L. R. 1136. 


4 (1897) L. R. 24 I. A. 118. 
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devisee of the property ; and to Shiba Prasad Singh’s case, where Sir Dinshah P.C. 
Mulla stated that the right of maintenance was compatible with the custom 1941 
of impartibility, as held in the second Pittapur case.) a 
_ But the question whether maintenance is or is not excluded is irrelevant COMMIS- 
; . Bo aes ..  SIONER OF 
to our contentions, because we submit that the property is joint family iycome-tax, 
property apart from any such question. In Commissioner of Income-tax V. PUNJAB 
Raja of Bobbi the property was held to be, but the income would not be, v. 
joint family property. TISHA 
[SiR GEORGE RANKIN. May it not'be one thing to say that the income ` _ 
belongs to the family, and quite another to say that it belongs to the incum- 
bent, but that particular members of his family have rights against him 
in respect of that income, whether or not those rights amount to charges 
being a further question? There is a difference between saying that the 
income is,the family’s and that it is the holders subject to obligations.] 
We submit they are more than obligations, and that once it is held that 
the property is that of the joint family, a different conclusion cannot be 
reached respecting the income. It is therefore the family which should be 
assessed as the “owner” under s. 9, and under that section the question to 
whom the income belongs does not arise. If the joint family is the “ owner ” 
under s. 9, that is an end of the case. 
[Lord RUSSELL. But s. 9 deals with income from property only, not from 
securities. | 
The question is whether the income, from whatever source derived, would 
belong to the joint family. There is no evidence here as to what part of the 
income is interest from securities under s. 8, but we submit that such income 
also should be assessed on the family and not on the individual. 
[SIR GEORGE RANKIN. Your argument on maintenance is enough, if it is 
tight, to cover interest on securities as well as rent from property. You 
should therefore defend the High Court’s decision in your favour on interest. ] 
We do defend it. It is argued against us that the securities being move- 
able cannot be amalgamated with the immoveable impartible estate. But 
that depends on the intention. It is to be assumed in the case of an ancestral 
estate like this that investments may have been made by predecessors of the 
holder which has come down as impartible estates. 
[SIR GEORGE RANKIN. We are entitled to assume that in your favour. ] 
[LORD ATKIN. Even if the whole of the income is covered by your main- 
tenance argument, the income from securities is interest receivable by the 
holder which comes under s. 8, so that he is therefore the person assessable 
under that section. ] 
We submit that he is assessable under that section as karta, as representing 
the family. It would not be income from “other sources ”—head (vi) of 
s. 9. No case as to the income being assessable under head (vi) has been 
made before the Crown’s argument on this appeal, and we submit that it is 
too late to raise it now. . 
Tucker K. C., in reply. 


Cur. adv. vult. 


1 [1937] Mad. 797. 
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SIR GEORGE RANKIN. This appeal arises out of a reference made to the 
High Court of Lahore under s. 66 of the Indian Income-tax Act (XI of 1922) 
in respect of the year of assessment 1937-8. The assessee is Dewan Bahadur 
Dewan Krishna Kishore. His family is govemed by the Mitakshara but by 
custom the rule of primogeniture controls the devolution of the impartible 
property in the Punjab to which this appeal relates. He is the present 
holder of the impartible estate having succeeded as the eldest son of the pre- 
vious holder. He has a younger brother who established against him in arbit- 
ration proceedings a right to maintenance which has now been fixed at Rs. 600 
per month. He has also four sons who live with him, are maintained by 
him, and are with him joint and undivided members of a Hindu family. He 
has certain personal and individual income chargeable to tax as well as income 
which is not taxable being derived from a jagir. No question now arises as 
to these classes of income. The problem laid before the High Court for 
solution has reference only to the income which is derived from the impartible 
estate, and the question is confined to this : whether in respect of that income 
the assessee is chargeable as an individual? The contention of the assessee 
is that such income is only chargeable as the income of a Hindu undivided 
family of which he is the karta or managing member. If so, less super-tax 
is payable upon it ; the Hindu family, as the law stood in the year of assess- 
ment, being favourably treated as regards the graduation of the tax. 

The question as framed by the Commissioner of Income-tax, Punjab, North- 
West Frontier and Delhi Provinces, who is appellant before the Board, was 
in these terms :— 

Whether the income of the impartible estate to which the assessee has succeeded 
by rule of primogenitura prevailing in his family governed by the Mitakshara is 
chargeable in his hands in the status of “individual” the assessee being the head 
of the family consisting of himself and his sons? 


A second question framed was merely formal and consequential : it asked 
whether if the income was chargeable as his individual income, his other 
“ personal ”' income is to be “clubbed together” with it for a combined 
assessment ? 

The sections of the Act to which the question directly refers are ss. 3 and 
55 which in language almost, but not quite, parallel impose the tax and the 
additional duty or super-tax. Section 55 prescribes that there shall be charged 
an additional duty in respect of the total income of the previous year, “ of 
every individual, Hindu undivided family, company, unregistered firm or 
other association of individuals not being a registered firm.” The differences 
of wording in ss. 3 and 55 though important for some purposes are not signi- 
ficant for the present purpose. The opening words of s. 9 and the first sub- 
section of s. 14, however, are as follows :— 

9 (1). The tax shall be payable by the assessee under the head “ Property ” 
in respect of the bona fide annual value of property consisting of any buildings or 
lands appurtenant thereto of which he is the owner..... 


14 (1). The tax shall not be payable by an assessee in respect of any sum 
which he receives as a member of a Hindu undivided family. 


By a decision of the High Court of Lahore given in 1932 with reference 
to the year of assessment 1929-30 it was held that the income from this im- 


y 
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partible estate was chargeable to tax as the income of a Hindu undivided P.C. 
family ; and also that the younger brother's allowance was no part of the 1941 
income of the family though chargeable against the recipient as his income: | ~~ 
Krishna Kishore v, Commissioner of Income-tax.. This ruling was carried eo 
out until the assessment now in question came to be made for the year 1937-8. tycome-rax, 
In consequence of a Madras decision (Commissioner of Income-tax, Mad- PUNJAB 
ras v. Raja of Bobbili*) the assessee was notified by the Income-tax Officer in Y: 
January, 1938, that it was proposed to assess the income from the impartible san 
estate as his individual income. He promptly petitioned the Commissioner  ___ 
to state a case “at this interlocutory stage” for the opinion of the High Sir George 
Court, and the Commissioner did so on September 6, 1938. The result is that Rankin 
their Lordships have not before them any order of assessment or other formal Hig 
statement in detail of income classified under the different heads mentioned 

in s. 6 of the Act. In the case stated the Commissioner says only that the 

income of the impartible estate “comprises mainly rent of property and in- 

terest”. To this Dalip Singh J. in his judgment adds: “this latter source 

is however small and the income consists mainly of rent from house property.” 

There is a reference in a further passage of the judgment to ‘‘ interest from 

securities if any” as distinct from income arising from property and coming. 

under s. 9 of the Act. But there is no material before their Lordships to 

justify them.in accepting as a fact that the income of the impartible estate 

other than that arising from house property is interest receivable on any of the 

kinds of security ‘mentioned in s. 8. 

The question as framed refers to the assessee as head of “the family con- 
sisting of himself and his sons.” The maintenance paid to the younger bro- 
ther is assumed to be an admissible deduction, as was held in the previous 
case of 1930. It may be inferred from the. Commissioners language and 
collected from the report of the previous case that: the -younger brother lives 
separately from the elder. This would not necessarily import division in any 
-sense and certainly it.mowhere appears that he has relinquished his right to 
succeed by survivorship to the estate so as to bring about a partition in res- 
pect thereof. On these matters the implications of fact and law which under- 
lie the case as stated have not been made explicit. Their Lordships pick no 
quarrel on these points but desire to make it clear that they have neither occa- 
sion to examine them nor the materials for a conclusion. They proceed upon 
the case as stated. 

The learned Judges of the High Court have rejected the claim of the Com- 

missioner to tax the assessea as an individual upon the income of the house 
property under s. 9 of the Act. The ground of their decision is that “the 
owner” of the buildings and lands appurtenant thereto is not the assessee 
but the Hindu undivided family. With this reasoning their Lordships agree. 
They think that the learned Judges were right in refusing to follow the Bom- 
bay case wherein it was held that the words “property of which he is the 
owner” are to be read as meaning “of which annual value he is the owner ” 
(Commissioner of Income-tax, Bombay v. Abubaker Abdur Rahman?). How- 

1 (1932) I. L. R. 14 Lah. 255. 3 [1939] Bom. 284, 


2 [1937] Mad. 797. S. C. (1938) 41 Bom. L. R. 
232. 
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Pi 


ever difficult it may be in some cases to apply the simple and ordinary phrase 
“owner of property” to the facts it is not permissible to’ substitute a phrase 
which is of dubious and noticeably different meaning. Again, the distinction 
between property owned by an individual Hindu and property owned by a 
Hindu undivided family must be made by applying the Hindu law, and if 
the distinction in certain cases be somewhat fine and difficult to draw, it is 
all the more necessary to keep close to the Hindu law. Their Lordships cannot 
accept the suggestion that because the statute to be interpreted is an Income- 
tax Act broader or more general notions of ownership than the ‘Hindu law 
affords are to determine the matter. The Act is an Indian Act and the dis- 
tinction takes its meaning from the Hindu law. Since the decision of the 
Board in Baijnath Prashad Singh v. Tej Bali Singh,* it has been settled law 
that property though impartible may be the ancestral property of a joint 
family, and that in such cases the successor falls to be designated according 


to the ordinary rule of the Mitakshara. The concluding words of the judg- 


ment delivered on behalf of the Board by Lord Dunedin in Batjnath’s case 
are to that effect (p. 212), and in that case as well as in the case of Shiba 
Prasad Singh v. Prayag Kumari Debi? which followed it (p. 345) “the 


. keynote of the position” is—not that property which is not joint property 


devolves by virtue of custom as though it had been joint—but that the general 
law regulates all beyond the custom, that the custom of impartibility does not 
touch the succession since the right of survivorship is not inconsistent with 
the custom ; hence the estate retains its character of joint family property 


‘and devolves by the general law upon that person who being in fact and in 


law joint in respect of the estate is also the senior mémber in the senior line : 


“the birthright of the senior member to take by survivorship still remains. 
Nor is this right a mere spes successionis similar to that of a reversioner succeeding 
on the death of a Hindu widow to her husband’s estate. It is a right which is 
capable of being renounced and surrendered” (p. 345). 

The later cases are to the same effect. Though the co-ownership of the 
junior member may be “in a sense” only, carrying no present right to joint 
possession, if the question be whether the Hindu undivided family or the 
present holder is owner of the estate the answer of the Hindu law is that it is 
joint family property. The assessee as an individual cannot therefore be 
charged in respect of it under s. 9 of the Act. But their Lordships do not 
affirm that the family consists for-this purpose solely of the assessee and his 
sons. 

This answers the main contention of the Commissioner before the High 
Court. On this appeal learned counsel for the Commissioner intimated a 
contention that the assessee as an individual might be charged in respect 
of the income from house property not under s. 9 but under s. 12 which deals 
with “other sources ”——a contention which as their Lordships understand 
proceeds upon the footing that the Hindu undivided family is not chargeable 
under s. 9 or at all; because, though it owns the property it derives no in- 
come therefrom ; since the income belongs to the present holder as an indivi- 
dual. No such contention is raised In the case as stated ; nor has the Com- 


1 (1921) L. R. 48 I. A. 196, 2 (1982) L. R. 59 I. A. 331, 345, 
s. C. 23 Bom. L. R. 654. S. C. 34 Bom. L. R. 1567. 
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missioner referred to it in the opinion which the statute requires him to give; P.C. 
nor was it dealt with in the High Court. ‘Hitherto the assessments on the 1941 
family would appear to have been made under s. 9 as to the house property. | —~ 
It is neither convenient nor conducive to accuracy that new and important ioi š 
‘points of law should be raised for the first time at their Lordships’ Board, fycome-r AX, 
or that decisions should be given upon matters not duly submitted to the PUNJAB 
High Court. Their Lordships will therefore express no opinion as to this v. 
new line of attack. If it is persisted in, as for example by an order of assess- KRISHNA 
: ; : : KISHORE 
ment made in respect of income as coming under s. 12, the assessee will doubt- ~~ 
less be able to test its legality hereafter. Sir George 
The important question remains whether the income which consists of in- Rankin ' 
terest is income of the family or of the individual. The High Court have ~~ 
held in general term-—-apart from the particular provisions of s. 8 or 9—that 
the incomfe of an impartible estate is income of the family and not of the 
present holder. The same matter had been fully considered in the High Court 
of Madras in the Bobbili case, where a different conclusion was reached. It 
has been the subject of much argument on this appeal and their Lordships 
think it right to give their decision upon it, especially as they have arrived 
at a result which will not be affected whether the income in question be found 
to come under s. 8 or s. 12. In their Lordships’ view the income of an im- 
‘partible estate is not income of the undivided family but is the income of the 
present holder notwithstanding that he has sons from whom he is not divided. 
In its simplest form the question is whether such interest comes to the 
hands of the assessee as being the person beneficially entitled to it or as being 
a manager on behalf of himself and others. In Jagadamba Kumari v. Narain 
Singh* the last holder had out of the income accumulated considerable pro- 
perty movable and immovable and the question was whether this formed an 
accretion to the impartible estate by reason that it had been entered in the 
same books of account as the estate transactions. Lord Buckmaster on behalf 
of the Board said (p. 7):—. 
“In fact, when the true position is considered there is no accretion at all. The 
‘Income when received is the absolute property of the owner of the impartible estate. 
It differs in no way from property that he might have gained by his own effort, 
‘or that had come to him in circumstances entirely dissociated from the ownership 
of the raj. It is a strong assumption to make that the income of the property of 
this nature is so affected by the source from which it came that’ it still retains its 
-original character ”. 
And their Lordships went on to contrast the income of an impartible estate 
-with that of an ordinary. joint estate (p. 7) :— 
“It is possible that this confusion is due to the consideration of the position of an 
‘ordinary joint family estate. In such a case the income, equally with the corpus, 
forms part of the family property, and if the owner mixes his own moneys with the 
‘moneys of the family ... his own earnings share with the property with which 
‘they are mingled the character of joint family property ; but no such considerations 
-necessarily apply to the income from impartible property.” 
Mr. Parikh in a learned and careful argument for thé assessee contended 
that this language was to be explained by the fact that in the particular case 
tbefore the Board the Raja had no sons, and that no maintenance was payable 


1 (1923) L. R. 50 I. A. 1, s. c. 25 Bom. L. R. 676. 
R. 27. 
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P.C. out of the income from the estate. But the language of the judgment seems 
1941 tco general to have been directed to a speciality of that particular case. It 


—— may be said perhaps that savings out of the income might be the Raja’s 
COMMIS- honen thes zina ved by Di his j B 
Soia O ough the income was not originally received by him as his income. But 


Income-TAx, that again does not seem to be the point of the judgment. The line of deci- 
PunjaB sions must be considered. 
v. The principle of Rani Sartaj Kuari v. Rani Deoraj Kuari that there is no 
KRISHNA coparcenary was logically extended by the second Pittapur case (Rama Rao 
KISHORE ; ; ; E ; os f 
aes v. Raja of Pittapur?) to negative any right to maintenance in a junior mem- 
Sir George ber of the family save by custom. 


` Rankin “ An impartible zemindary is the creature of custom and it is of its essence that. 


no coparcenary exists. This being so, the basis of the claim (sc. to maintenance) 
ig gone .... This proposition, it must be noted, does not negative the doctrine 
~ that there are members of the family entitled to maintenance in the case of an 
impartible zemindary. Just as the impartibility is the creature of custom so custom 
may and does affirm a right to maintenance in certain members of the family.” 
(p. 154). 
It was held, moreover, that proof of special custom would be required to 
extend the right beyond the sons of the last holder. This was pointedly 
followed by the-Board in the Jeypore case (Vikrama Deo Maharajulum Garu 
v. Vikrama Deo Garu*), and followed again in 1927 in the Dhalbhum case 
(Protap Chandra Deo v. Jagadish Chandra Deo*), after Batjnath’s case in 
1921 had set to the doctrine of Rani Sartaj Kuari’s case this limit, that it 
applied to “presently existing rights” but not to chances of succession. The 
second Piitapur case was trenched upon in ‘Baijnath’s case by saying that “ any 
observations which go to the question of maintenance apart from the question 
of real right may be treated as obiter diche” but it was re-stated that the 
right of a junior member to maintenance was not “of the nature of a real 
right” as he was not “a person who was in some way an actual co-owner 
of the estate.” In Skiba Prasad Singh’s case the Board expressly notice that 
the ordinary right of a junior male member to maintenance out of the joint 
family property is incompatible with the custom of impartibility, and include 
it in the reflection (p. 345) : 
“To this extent the general law of the Mitakshara has been superseded by custom 
and the impartible estate, though ancestral, is clothed with the incidents of self- 
acquired and separate property... Though the other rights which a coparcener 
acquires by birth in joint family property no longer exist, the birth right of the 
senior member to take by survivorship still remains ”. 

Again in holding quite generally that movable property cannot be incorpor- 
ated with an impartible estate, the Board said that “the income even of 
such an estate is not an accretion to the estate ” and they selected for quotation 
a sentence in the judgment in Jagadamba’s case, “ The income when received 
is the absolute property of the owner of the impartible estate” adding that 
it does not attach to the estate as does the income of an ordinary ancestral 
estate attach to that estate (p. 353). The circumstance that the last holder 
had died childless does not seem to be the basis and turning point of these 

1 (1888) L. R, 15 I. A. 51. 3 (1919) 24 C. W. N. 226, P.c.- 


2 (1918) L. R. 45 I. A. 148, 4 (1927) L. R. 54 I. A. 289, 
S. c 20 Bom. L. R. 1056. s, c. 29 Bom. L. R. 1136. 
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reflections. P.C. 
The High Court’s decision in the present case seems to have turned entirely 1941 
upon a passage in the judgment of the Board delivered by Lord Blanesburgh re 
in Collector of Gordkhpur v. Ram Sundar Mal! This had also been con- COMMIS- 
sidered in the Bobbili case, but the Madras High Court did not think th eee 
it touched the present question. The’ question in the Gorakhpur case was PunyaB 
whether one Indarjit had succeeded by survivorship to an impartible estate. v. 
The objection taken to his son’s claim was that his branch of the family had KRISHNA 
long been separated from that of the last holder. That they had long been ee 
separate in food and worship was clear enough, the common ancestor being Siy George 
very remote. The claimants branch or some of its members had for many Rankin 
years possessed a babuai property which had been carved out of the impartible  —— 
estate by a previous holder thereof. Considering whether this fact tended 
to show separation or jointness of the branches, the Board referred to Baij- 
naths case as having negatived the doctrine that an impartible zemindary 
could not be in any sense joint family property. They add (p. 302) :— ` 
“One result is at length clearly shown to be that there is now no reason why 
the earlier judgments of the Board should not be followed, such as, for instance, 
the Chaliapalli case (Raja Yarlagadda Mallikarjuna Prasada Nayudu v. Raja 
Yarlagadda Durga Prasada Nayudu®), which regarded their right to maintenance, 
however limited, out of an impartible estate as being based upon the joint owner- 
ship of the junior members of the family, with the result that these members holding 
zamindari lands for maintenance could still be considered as joint in estate with 
the zamindar in possession. Such was the position of the junior branch in this case 
under the babuai grant of Dharamner...” 


On the strength of these observations, which they consider to contradict 
the previous decisions (the second Pittapur case and Shiba Prasad Singh’s 
case in particular), the High Court of Lahore have now held that the mem- 
bers of the joint family have a right to maintenance which arises from their 
right in the property of the joint family “of which they are co-owners’. They 
consider that the Board have negatived the view that there is no right to 
maintenance save such as is impressed by custom, and conclude that the in- 
come of the estate cannot be said to be “the income solely of the incum- 
bent.” They say : 


“The members of the joint family have the right to receive maintenance from 
the estate and this right arises because they are owners of the estate and is not a 
right to maintenance from the joint family, though not from the property—as is 
the case of female members of a joint family. The distinction'is really quite clear : 
in the one case the female member has a right to maintenance from the joint Hindu 
family but this right does not confer any right in the estate or property of the 
joint family : in the other case the members of the coparcenary have a ri ight to 
maintenance arising from their right in the property of the joint Hindu family 
of which they are co-owners. It follows from this again that the income of the 
impartible estate cannot be said to be the income solely of the incumbent of the 
impartible estate, there being vested in the junior members of the family a right 
to maintenance out of that income arising by reason of their right in the property 
and not imposed by custom upon one member of the joint Hindu family, namely, 
the incumbent of the impartible estate.” 


1 (1934) L. R. 61 I. A. 286, 302, 2 (1900) L..R. 27 I. A. 151, 
‘§. C 36 Bom. L. R. 867. s.c. 2 Bom. L. R. 945. 
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Before attributing these effects to the passage cited above from the Gorakh- 
pur case there is a good deal to consider. The character of the income as 
received by the holder of the estate was not even indirectly before the Board, 
and if it had been, there is all the difference between the case where junior 
members have a right to maintenance and one where they are in enjoyment 
of a maintenance (korposh) grant of lands. The passage seems to recognise 
by the¢words “ however limited” that the right is in some sense less extensive 
than in the case of partible property. The statement that it is “ based upon ` 
the joint ownership is insufficient to show the intention to exclude custom 
as having no effect whatever, and it is only reasonable to interpret the refer- 
ence to joint ownership in the light.of Baztjnath’s case. General consider- 
ations of theory have their proper place but impartibility and primogeniture 
when introduced into the Mitakshara involve competition and compromise 
between different lines of theory : if the doctrine that “there is mo copar- 
cenary ” may be pushed too far in one direction, the doctrine that the junior 
members “ are in a sense co-owners ” may be pushed too far in another: the 
special incidents of joint family property which is impartible being overlaid 
in either case by rigid theory. 

Though the judgment of Dalip Singh J. is not quite clear:upon the point, 
their Lordships do not understand the learned Judges of the High Court to 
affirm that all male members of the family are entitled to maintenance from 
an impartible estate. This is not contended by Mr. Parikh for the assessee : 
it is contrary to much authority and practice and it would in many if not 
in most cases convert a heritage into a burden. If some members have and 
some have not the right, although all are equally “co-owners” or “ joint 
owners ”, the difference can only be attributed to custom. If it is custom 
whose power has superseded the ordinary law and introduced the rule of pri- 
mogeniture, the unique incidents of single heir succession (so to call it) can 
have no other origin. What then is the doctrine which the High Court derive 
from the passage cited from the Gorakhpur case? Is it that custom has 
taken away from some of the Junior members their rights of maintenance 
but left to others those rights of maintenance which the ordinary law would 
give them in the case of partible property ? This was thought by the Madras 
High Court in the Chemudu case (Commissioner of Income-tax v. Zemindar 
of Chemudu*) to have been laid down by the Board’s judgment in the 
second Pittapur case, but, as has been already noticed, that judgment is 
opposed to it. The same doctrine, it may be, is what the High Court of 
Lahore have discerned in the Gorakhpur judgment. 

In any view their Lordships think it important to make clear that this 
theory cannot be accepted. In partible property under the Mitakshara the 
right of members of the coparcenary while the family is joint is characterised 
by unity of ownership (community of interest) and unity of possession. This 
has often been stated and expounded—cf. the judgments of the Board deli- 
vered by Lord Justice Turner in the first Shivagunga case (Katama Natchiar 


- V. The Rajah of Shivagunga®), and by Lord Westbury in Appovier v. Rama 


Subba Aiyan?. Before partition, the right of brother, son or nephew of the 


1 (1934) I. L. R. 57 Mad. 1023. 3 (1866) 11 M. I. A. 75; 89. 
2 (1863) 9 M. I. A. 539, -611. 
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karta may be called and often is called a right to be maintained, but it is P.C. 
the same right as the karta has himself. Unity of possession is the basis of 1941 
their right, which is a right to live upon the fruits of their own property. § ~~ 
The karta has no special interest therein : there is community of interest and Commis- 
E E ak f : SIONER OF 

each’ coparcener is in joint possession of the whole. The right of son oF Iycome-r AX, 
nephew in the income is not a right to an exact fraction of the income: the Punyas 
karta may well spend more on a son whose family is large or who has special v. e 
aptitudes or necessities. But, however wide his discretion within the extensive KRISHNA 
range of family purposes, he has no right to apply any part of the income > pease 
to other purposes ; and is liable in appropriate proceedings to make good to giy George 
the other members their shares of any sums which he has actually misappro- Rankin 
priated. For this purpose it is irrelevant to consider whether and in what cir- aren 
cumstances the remedy is available apart from partition : the question is of 
right, not°of remedy. The various powers of management as karta, though 
given even to the father, confer on him no larger interest in the income or 
the corpus and no larger rights of enjoyment on his own behalf: The conse- 
quences attached to'the son’s pious duty to pay a father’s debts may make 
sad havoc at times with the son’s birth-right to an equal interest, but that 
is another matter. ; 

Now it is at least certain that the holder of an impartible estate stands 
in no such relation to those of the junior male members of the family who 
are entitled to maintenance. ` Can he not say, “I have provided sufficiently 
for my sons: I shall invest the balance of the income for myself?” Certainly 
he can, so far as the sons are concerned. Single heir succession is inconsistent 
_ with any son having the same’ right in respect of income as he would have 

had in the income of partible property, and the use of the word “ mainten- 
ance” to describe the latter right cannot be allowed to confound the two. The 
right to maintenance in the former case is a right of a different character 
from that of a co-sharer to enjoy his share and live upon his own property 
by way of joint possession. To represent that custom takes away the right 
to maintenance from some members but leaves it to others does not explain 
the facts as to impartible estates. The son’s right of maintenance out of 
impartible property cannot be accounted for as an original and separable 
right untouched when custom takes away his right to joint possession. It is 
not something that is left after something else has-been subtracted. It is 
a different right given sometimes to sons only and sometimes to others in 
consequence of the impartible character of the property ; being sometimes a 
right of maintenance simply, and sometimes a right to a maintenance grant 
of lands. In their Lordships’ judgment it can only be ascribed to custom 
as has repeatedly been held. It may be excessive to say that there is no 
coparcenary but it is certain that there is no joint possession. 

It by no means follows, however, that ‘the right is conferred or is available 
independently of membership of the joint family. There is no question of 
joint possession, but if “unity of ownership” be severed—and it has been 
held that it can only be severed by relinquishment on the part of the junior 
member-—it may well be that even close relationship would not satisfy the 
custom. This relation between the rights of sons to maintenance and the 
“ birth-right ” of every male member to take by survivorship should he be- 
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come senior in the senior line is the subject-matter of the observation in the 
Gorakhpur case. That observation may be taken to establish that enjoyment 
of the maintenance is prima facie,an affirmation that the right to succeed 
by survivorship persists just as a maintenance grant may well be evidence 


INCOME-TAX, negativing separation at least at the date of the grant. Their Lordships are 


PUNJAB 
V. 
see 

KISHOR 


Sir George . 


Rankin 


enaere 
4 


not. now called upon to examine or expound these matters, but are solely con- 
cemed with the character of the receipt and of the recipient of the interest 
which it is proposed to tax. They do not for this purpose find it necessary 
to answer questions hitherto undecided with respect to maintenance, 

But they find it necessary to say that the law as declared in the cases of 
Baijnath and Shiba Prasad Singh has not been unsettled by the Gorakhpur 
case. The observation itself and its context show that the reference to other 


_ judgments of the Board is controlled by the reference to Baijnath’s case as 


having negatived the view that an impartible estate could not be in any 
sense joint family property. The issue in the Gorekhpur case was Indarjit’s 
right to succeed and the passage cited was addressed to that. It appears to 
waive aside, as no longer an obstacle, the extreme logic that as there is no 


‘right to a partition the junior branch could have no right, actual or pros- 


pective, which the enjoyment of maintenance could evidence. It need not 
be taken.as swinging to the opposite extreme : indeed it would be in a high 
degree unreasonable, having regard to the line of decisions, to interpret it 
as meaning that there is no reason why holders of impartible estates should 
not now be told that, unless they can prove a custom to the contrary, all 
junior male members of the family have a claim for maintenance—that is, 
all who have not relinquished their right of succession. “The point made is 
only this : that rights of maintenance out of an impartible family estate—how- 
ever little they may be and to whichever member they be extended—would 
not be enjoyed or enjoyable by anyone who had ceased to be joint in respect 
of the estate. In their Lordships’ opinion this should not be taken to affirm 
any disputable doctrine as to the origin of the right of maintenance, or any* 
other doctrine which would make junior members “ actual co-owners” or-the 


-right a “real right” in the sense negatived by the Board in Baijnath’s case. 


In the Challapalli case! above-mentioned, the origin of the junior members’ 
right to maintenance was not under discussion : only the amount recoverable 
and the property to be charged therefor. The character of the right was fully 
considered, however, and it was said by the Board that “the right to main- 
tenance is primarily a right to be maintained out of the current income of 
the property in the enjoyment of the party chargeable”. 

Their Lordships who in the present case assume that the sons of the assessee 
have a right to be maintained by him, that this right arises from the fact 
that he is the present holder of the impartible estate, and that the right is 
a right to be maintained out of the current income thereof in such sense that 
it could be enforced against the assessed in default by the Courts in India 
giving them a charge upon the property or a sufficient part of it. Even so 
it is not true in fact or in law to say that the income from the estate is 
received by the assessee as the income of a joint Hindu family receivable by 
the karta, nor is it received by him on behalf of himself and his sons ; but 


1 (1900) L. R. 27 I. A. 151, 158, s.c. 2 Bom. L. R. 945. 
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on his own account as the holder by single heir succession of the impartible P.C. 
estate. The “presently existing right” of the sons is to be paid a suitable 1941 
maintenance or to have it provided for them in the ordinary course of Hindu = —~ 
family life. The Hindu law is familiar not only with persons such as wives, COMMIS: 
unmarried daughters and minor children for whose maintenance a Hindu has PNRA A 
a personal liability whether he have any property or none, but also with  pyuyyap i 
cases in which the liability arises by reason of inheritance of property and is De 
a liability to provide maintenance out of such property. It applies to per- KRISHNA 
sons whom the late owner was bound to maintain. The facts that the sons’ KISHORE 
Tight to maintenance arises out of the father’s possession of impartible estate eee è 
and is a right to be maintained out of the estate do not make it a right of a  Rankın 
unique or eyen exceptional character or involve the consequence at Hindu — 
law that the income of the estate is not the father’s income. 

Unity ef ownership, unaccompanied by joint possession on the part of the 
sons or any other right of possession, would not seem to affect the character 
in which the income is received. Income is not jointly enjoyed by the party 
entitled to maintenance and the party chargeable; and their Lordships see 
no reason to restrict the observations which they have cited from the judg- 
ment in Jagadamba’s case to the special class of cases where no maintenance 
is payable to any junior member. It cannot, in their view, be held that the 
respective chances of each son to succeed by survivorship make them all co- 
owners of the income with their father, or make the holder of the estate 
a manager on behalf of himself and them, or on behalf of a Hindu family 
of which he and they are some of the male members. 

Their Lordships think that the answer proper to be given to the first ques- 
tion propounded in the case stated is as follows : As regards house property : 
for the purposes of s. 9 of the Act. No. As regards interest : for the pur- 
poses of ss. 8 and 12 of the Act. Yes. The second question may be answered: 
As regards interest, Yes, and need not be further answered. 

Their Lordships will humbly advise His Majesty accordingly and that this 
appeal should be allowed and the High Court’s order varied in accordance 
with the answers above given. The High Courts order‘will stand as regards 
costs. Since the assessee has succeeded as regards the house property which 
is the main part of the case, the appellant must pay the assessee respondent’s 
costs of this appeal. ' 


i R.C.C. 
Appeal allowed. 


_ Solicitor for appellant : The Solicitor, India Office. 
Solicitors for respondent : Stanley,ı Johnson & Allen. 
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FULL BENCH—CRIMINAL ORIGINAL. 


Before Sir John Beaumont, Kt., Chief Justice, Mr. Justica N. J. Wadia and 
Mr. Justice Wassoodew. 
EMPEROR 
v. 
MAHADEO TATYA.* 


Indian Penal Code (Act XLV of 1860), Secs. 376, 417—Rape—Cheating—Punish- 


ment for rape—Joint trial for rape and cheating—Criminal Procedure Code 
(Act V of 1898), Sec. 239(d)—First information report—Copy of first in- 
formation report to be furntshed to accused’s counsel—Rape cases—Corrobora- 
tion to story of complainant—Charge to jury—Non-direction. 


In a case of rape the ordinary sentence varies from three to five yéars’ rigor- 
ous imprisonment. In a very bad case seven years’ rigorous imprisonment is 
sometimes given. 

It is a well-settled rule of practice that in cases of rape the evidence of the 
complainant must be corroborated. The nature of the corroboration must 
necessarily depend on the facts of each particular case. Where rape is denied 
by the accused the sort of corroboration one looks for is medical evidence 
showing injury to the private parts of the complainant, injury to other parts 
of her body which may have been occasioned in a struggle, seminal stains on 
her clothes or the clothes of the accused or on the places where the offence 
is alleged to have been committed; and in all cases importance is attached 
to the subsequent conduct of the complainant. Whether she makes a charge 
promptly or not is always relevant. Her subsequent conduct, by itself, though 
important, is not enough, for a: witness cannot corroborate himself. 

Surendra Nath Das v. Emperor! and Harendra Prosad v. Emperor, 
considered. 

In cases of rape the Judge is bound to tell the jury that it is a rule of the 
Court not to act on the evidence of the complainant without some corrobora- 
tion. When there is no such corroboration, it is his duty to direct the jury 
that their proper course is to return a verdict of not guilty. 

While a complainant is giving evidence, if counsel for the accused applies 
for a copy of the first information report, to enabld him to cross-examine the 


‘complainant, that copy must in fairness be supplied to him. 


Where a woman was taken by one person ta the room of another where she 
was raped by the latter, and while escorting her on her way back from the room 
to her house she was cheated out of her ornaments by the former :— 

Held, that the two offences of rape and cheating were so inextricably mix- 
ed together that they could be tried together at one trial under s. 239 (d) of 
the Criminal Procedure Code, 1898. 


REVIEW of a trial in the High Court Sessions on a certificate granted by 
the Advocate General under cl. 26 of the Letters Patent. 

Trial before Kania J. and a common jury for offences of rape and cheating, 
offences punishable under ss. 376 and 417 of the Indian Penal Code, 1860. 

The complainant Baloobai, who was fifteen or sixteen years old, and her 
husband Amersi came to Bombay about the middle of July, 1940, to eke out 


* First Criminal Sessions of 1941: 1 (1933) 38 C. W. N. 52. 
Case No. 31. 2 (1940) 44 C. W. N. 830. 
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their living by hawking ghee. Generally they went out together for the 
purpose ; but on July 31, 1940, the complainant went out alone as her hus- 
band was laid up: 


While she was selling ghee near the Mahalaxmi seashore, accused No. ], 


217 


F. B. 
1941 


neue amaai 


EMPEROR 
v. 


who was a policeman on point duty at the junction of Pedder Road and War- MAHADEO 


den Road, came near her and inquired about the rate at which she was selling 
ghee. The rate was agreed to at twelve annas a pound. Accused No. 1 then 
sent the complainant in the company of Khandu Kashiram (accused No. 2) 
to his room at Kamatipura to deliver the ghee as she did not know the way 
there. It was evening time. The complainant and accused No. 2 reached the 
room, and were soon joined by accused No. 1 who was off-duty. 

The complainant started to weigh ghee in a pot that was given to her, 
when accused No. 1 asked a woman, a boy and accused No. 2 to clear out 
of the room. Accused No. 1, who had latched the front door on his entrance, 
closed the rear door and ravished the complainant after lifting her skirt and 
placing her on a bed. 

Accused No. 1 then asked accused No. 2 to escort the complainant to the 
Mahalaxmi railway station on her way home. While passing through un- 
populated area, accused No. 2 asked the complainant to entrust to him the 
ornaments she was wearing to protect them from being robbed, which the 
complainant did. She also handed over to him her stock-in-trade consisting 
of ghee, weighing scales and weights. Accused No. 2 then ran away with the 
articles given’ to him. 

The complainant went weeping to the railway station, and informed the 
police that accused No. 2 had cheated her of her ornaments and stock-in- 
trade. Her complaint was in due course recorded at the police-station. 

While she went out with the police constables in search of accused No. 2 
she sat down two or four times on the road. When asked for the reason, she 
stated that she was raped by a police constable. She was again taken to the 
police-station and her complaint was recorded once more. In due course, 
accused No. 1`was arrested. Accused No. 2 was later arrested with the orna- 
ments in his possession. 

On these facts accused Nos. 1 and 2 were tried for the offences of rape 
and abetment of rape respectively, and, accused No. 2 alone was charged 
with the offence of cheating, 

The medical evidence in the case showed that there was no injury to the 
person of the complainant, and that there were no stains of semen on the 
clothes of the complainant and accused No. 1 and also on the bedsheet. 

In his statement to the trial Court accused No. 1 said that he had agreed 
to purchase ghee from the complainant, but when she later went to his room 
he found that the ghee was adulterated and declined to purchase it. She 
bore a grudge against him, and later preferred a false complaint against him. 
Accused No. 2 gave a similar story and said he had -nothing to do with the 
ornaments. ; 

At the end of the trial, the jury gave a verdict of 8 to 1 as to the guilt 
of accused No. 1. The jury found unanimously that accused No. 2 was not 
guilty of abetment of rape. The jury also found unanimously that accused 
No. 2 was guilty of cheating. 

R. 29. 
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On February 3, 1941, the trial Judge accepted the verdict of the jury. 
„Accused No. 1 was sentenced to transportation for life and thirty stripes. 
Accused No. 2 was sentenced to undergo rigorous imprisonment for five years 
on the count of cheating. 

On February 4, 1941, the Judge finding that the sentence of whipping 
was not permissible under s. 393 of the Criminal Procedure Code, struck out 
the sentence of whipping. 

Accused No. 1 applied to the Advocate General for a certificate under 
cl. 26 of the Letters Patent. : 

The Advocate General granted the certificate applied for on the grounds 
(1) that the trial Judge should have given to the accused’s counsel a copy 
of the first information report to enable him to cross-examine the complain- 
ant, (2) that he should have directed the jury that it was unsafe and danger- 
ous to convict accused No. It on the uncorroborated testimony qf the com- 
plainant, (3) that the jury was wrongly directed that certain surrounding 
circumstances which did not in fact amount in law to corroboration, afforded 
independent corroboration, and (4) that the joint trial of the two accused 
was contrary to the provisions of s. 233 of the Criminal ‘Procedure Code, 1898. 
. The case was heard on December 3, 1941, by a full bench consisting of 


‘Beaumont C. J., N. J. Wadia J., and Wassoodew J. 


S. D. Vimadalal, for accused No. 1. The trial of the accused is bad, among 
other reasons, for misjoinder of charges. The pertinent section of the Crimi- 
nal Procedure Code, 1898, is s. 229(d), which permits a joint trial of “ per- 
sons accused of different offences committed in the course of the same 
transaction.” The question is, are the offences of rape and cheating com-. 
mitted in the same transaction? If the charge of cheating had been tried 
separately, accused No. 2 alone would have been put up on that charge. 
The mixing up of the two charges has to be seen from the view point of the 
jury. What effect it had on the jury. The complainant has indeed mixed 
up the two events, but that alone does not make the two events the same 
transaction. No connection is shown between accused Nos. 1 and 2 as re- 
gards cheating. What amounts to “the same transaction” is dealt with at 
length by Broomfield J. in Emperor v. Shapurji Sorabji® In order that a 
series of acts may be regarded as the same transaction they must be con- 
nected together in some way, that is, by proximity of time, unity of place, 


‘unity or community of purpose or design, and continuity of action. Here 


there is nothing common between accused Nos. 1 and 2 so far as the charge 
of cheating is concerned. Accused No. 2 was caught almost red-handed. This 
aspect might have prejudiced the jury in estimating the charge of rape. - 
(Velinker refers to Emperor v. Ring.) 
The foundation for the procedure in s. 239 is the association of persons 
concurring from start to finish to attain the same end : Emperor v. Datto. 


‘in Keramat Mandal v. Emperor* two persons-K and B abducted a woman 


and raped her at a place D. The woman was subsequently taken by B to 


_ different places where he alone committed rape upon her. It was held that 


1. (1935) 38 Bom. L. R. 106. .3 (1905) 7 Bom. L. R. 633. 
2 (1929) 31 Bom. L. R. 545. 4 (1925) 27 Cr. L. J. 263. 
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a joint charge against K and B of having committed rape upon the woman 
at D and in other places was both improper and embarrassing, and that if 
it was intended to prosecute B with regard to the offences that he was accused 
of having committed elsewhere there should be separate charges with regard 
to those offences. 

Secondly, the trial here is vitiated by the fact that no copy of the first 
information report was given. to accused’s counsel when he wanted to cross- 
examine the complainant in the witness-box. 


(Velinker. The practice uniformly followed in the Police Courts is that 
the first information report is not put in on the record unless the accused 
asks for it.) 

Next, there is no corroboration to the story of the complainant so far as 
the offence of rape is concerned. Under English law though corroboration is 
not essential in law, it is, in practice, required, and it is the practice to warn 
the jury against the danger of acting upon the uncorroborated testimony, 
particularly when the issue is consent or no consent (Archbold’s Criminal 
Pleading, 13th edn., p. 1041). In William, George Berry! it was laid down 
that in charges of sexual offences corroboration of the testimony of the prose- 
‘cutrix is not in law essential, but it is im practice required. The Calcutta 
High Court in Surendra Nath Das v. Emperor? accepted the above rule, 
and added that the kind of corroboration required is the same as required 
for the evidence of an accomplice, that is to say, some independent evidence 
confirming in material particulars the allegation that the crime was com- 
mitted and that the accused committed it. Corroboration is taken to mean 
ocular corroboration. See Emperor v. Bhayyalel Ramlal? and Sarkar on 
Evidence, 6th edn., p. 1144. 


S. G. Velinker, with M. M. Desai, instructed by N. K. Petigara, Public 
Prosecutor, for the Crown. I concede that there should be some corrobora- 
tion to the story of the complainant in a case of ‘rape. That corroboration 
is supplied here by the surrounding circumstances, which are referred to in 
the certificate of the Advocate General. 

The story of the complainant here falls under three parts. , Part 1 is the 
accosting of the complainant with accused No. 1 and her escort to the house 
-of accused No. 1. Part 2 is the affair of rape of the complainant by accused 
No. Lin his own room. Part 3 is the escorting of the complainant by accused 
No. 2 from the room of accused No. 1 to the Mahalaxmi railway station on 
her way to her house and the cheating of her ornaments by accused No. 2. 
Parts 1 and 3 are amply corroborated and are found ta be true. The story 
of Part 2 must therefore be taken as true and corroborated by the rest of 
the story. There again is the improbability of a young inexperienced woman 
of fifteen er sixteen years inventing a false story within two hours of the 
alleged occurrence. The offence of rape is alleged to have taken place at 
lamp light, i.e. at about 7.p.m., and at 10 p.m. she tells the whole story 
to the police. Take the story as a whole, and if ninety per cent. of it is 


2 (1933) 38 C. W. N. 52. 521 of 1940, decided by Beaumont 
1 (1924) 18 Cr. Ap. R. 65. C. J. and Macklin J., on January 27, 
.3 (1941) Criminal Appeal No. 1941 (Unrep.). 
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found to be true, you will be safe in saying that the remaining ten per cent. 
of her story is also true. It may be said with correctness that after all, this 
is a question of appreciation of evidence and not of corroboration of evidence. 

According to English and Indian cases in the offence of rape corroboration 
should be insisted upon, and it would be dangerous to convict a person with- 
out corroboration to the story of the complainant. But it is an error to hold 
that the nature and extent of corroboration required will be the same as that 
required in the case of an accomplice. The woman raped is not in the posi- 
tion of an accomplice. The accomplice generally is of a riff-raff character. 
The woman raped is not such. In her case even a slight corroboration is 
enough. In Harendra Prosdd v. Emperor the Calcutta High Court was 
of opinion that there was no presumption under which in every rape 
case the prosecutrix must be deemed to be an accomplice so far as her credi- 
bility was concerned : there could be no assumption, in the absefhice of evi- 
dence, that she was an accomplice. The absence of the usual caution given 
to the jury in sexual cases to the effect that it is unsafe to rely on the un- 
corroborated testimony of the prosecutrix does not necessarily vitiate the 
verdict : Abdul Gafur Kotwal v. Emperor* In the present case, however, 
the Judge did warn the jury that some degree of corroboration was necessary. 

According to English law, in charges of sexual offences corroboration of the 
testimony of the prosecutrix is not ‘in law essential, but it is in practice re- 
quired : William George Berry.2 A witness cannot be corroborated by him- 
self. He must be corroborated independently. Here, the corroboration of 
what took place can be found frorh the statement of accused No. 1. He 
admits having sent the complainant to-his room along with accused No. 2, 
he admits the presence of the complainant in his room, and finally he admits 
having sent her under the escort of accused No. 2. Here, shyness led the 
complainant to keep silent as to rape when she gave the first information to 
the police. She had to sit down on the road more than once while accom- | 
panying the police, and when asked about’ the reason of her sitting down she 
had to come out with the story of the rape. Her story in all its details was 
amply corroborated except as to the story of rape. Taking all the facts in 
the case, the jury came to the conclusion that accused No. 1 had committed 
rape on the complainant. How then can you set aside the verdict ? 

Section 537 of the Criminal Procedure Code does not apply : see Emperor 
y. Puttan Hassen* and Emperor v. Kasamalli Mirzalli.2 On a certificate 
granted by the Advocate General under cl. 26 of the Letters Patent this. 
Court will review the whole case. It will have to be satisfied that the jury 
were led into an erroneous verdict. What motive can the complamant have 
in falsely charging a policeman with a heinous offence ? 

There was no harm done by the Judge’s not allowing the first information 
report to go on the record. The question is whether this is a circumstance: 
which goes to the root of the trial. 

Under s. 239(d) of the Criminal Procedure Code, the two accused could 
have been put on the same charge, viz. rape and abetment of it. The real 

1 (1940) 44 E. WwW. N. 830. 4 (1935) 38 Bom. L. R. 19, FB. 


2 [1938] 1 Cal. 656. 5 (1941) 44 Bom. L. R. 27, F.B. 
3 (1924) 18 Cr. Ap R. 65. 
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question is whether rape and cheating constitute the same transaction or not. 
I submit that it is all one transaction.’ Take the events as they have hap- 
pened. What is the genesis of the rape? The meeting of the complainant 
and accused No. 1, who was a policeman on point duty at the junction 
of Pedder and Warden Roads. The sending of the complainant by accused No. 
1 to his room in Kamatipura in the company of accused No.’2. The going 
of accused No. 1 to his room immediately afterwards. Accused No. 1 asking 
a woman and a boy to go out of the room. Accused No. 1 completing the 
act of rape in the room. Accused No. 1 asking accused No. 2 to escort the 
complainant to the Mahalaxmi railway station on her way home. Cheat- 
ing of ornaments by accused No. 2. The act of cheating, though it follows 
the act of rape, has flowed out of the same transaction. 


S. D. Vimadalal was not called upon to reply. . 


BEAUMONT C. J. This case arises on a certificate given by the Advocate 
‘General under cl. 26 of the Letters Patent. There were two accused. Accused 
No. 1 was charged with rape, and accused No. 2 was charged with abetment 
of rape and also with cheating. 

The general ground-work of the prosecution story is not in dispute. The 
complainant Baloobai is a girl of about fifteen years of age, married, and 
accustomed to sexual intercourse with her husband for three months before 
the offence. On July 31, 1940, she was selling ghee near the sea-shore 
at Mahalaxmi. Accused No. 1, who was a police constable, was on fixed 
point duty at the junction of Pedder Road and Warden Road ; and, accord- 
ing to him, his sister with whom he lived in Kamatipura was returning to Bom- 
bay the next day from her native place, and he wanted to buy some ghee, so 
he asked Baloobai the price of her ghee, and it was arranged that she should 
sell him some ghee at the rate of twelve annas, and he asked her to take 
the ghee round to his room. She said ‘that she did not know the way to his 
room, and he then told accused No. 2, who was an umbrella repairer who 
worked close to the place where accused No. 1 was stationed, to take the 
complainant round to the room in Kamatipura. That was done. Baloobai 
entered the room at Kamatipura, and, according to her, accused No. 1 arriv- 
ed there subsequently, told the other people in the room to leave, and then 
‘fastened the doors and ravished her. He then asked accused No. 2 to take her 
to Mahalaxmi railway station. On the way there accused No. 2, by a device, 
deprived her of her ornaments and her pot of ghee and scales, and made off 
with them. Baloobai started to weep, and after sometime a police constable 
came along and asked her what was the matter. She said she had been 
robbed. So he took her round to the Agripada police-station, where a re- 
port was made to Sub-Inspector Reuben who was in charge. Sub-Inspector 
Reuben sent two constables—one of them being 3730,—with her to enquire 
into the alleged offence. Whilst they were going towards Mahalaxmi, the 
complainant sat down two or three times, and when asked why she was sit- 
ting down she complained that a police jamadar had raped her. P. C. 3730 
thereupon rang up Sub-Inspector Reuben and asked for directions, and Sub- 
Inspector Reuben told him to ascertain who the alleged jamadar was. The 
complainant pointed out the place where the jamadar had been on duty, 
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FB. and from that it was easy to ascertain that the jamadar in question was 
1941 accused No. 1. The complainant was then taken back to the police-station, 
aa and then, for the first time, her complaint of rape was recorded. That is 
pii EROR exhibit 6. Later that night accused No. 1 was arrested. Accused No. 2 
M ee was also found, having imprudently returned to his former beat with the 
Tatya stolen ornaments upon him. In due course both the accused were prosecuted. 
—— The jury brought in a verdict against accused No. 1 of guilty of rape by a 
Beaumont monte: ‘majority of eight to one. They acquitted No. 2 of abetment of rape, but 
returned a unanimous verdict of guilty against him of cheating. The learned 
Judge sentenced accused No. 1 to transportation for life and thirty stripes, 
and he sentenced accused No. 2 to five years’ rigorous imprisonment. On 
the day after that sentence had been passed the learned Judge had the case 
placed in the list again, because he had discovered that it was illegal to pass 
a sentence of whipping in conjunction with one of transportatian for life, 

and therefore he set aside the sentence of whipping. 

I may say at once that to our minds the sentence of transportation is in- 
defensible for an offence of this nature. The ordinary sentence for rape varies 
from three years to five years. In a very bad case seven years is sometimes 
given. But I have never myself known a sentence of transportation for life,— 
and Mr, Velinker says that in his fifty years experience at the criminal bar 
he: has never heard of such a sentence,— in a rape case. The learned Judge 
took the view that the case was a particularly grave one, because the accused 
was a police constable. No doubt the complainant may have been induced 
to go to the accused’s room more readily because she knew he was a police _ 
constable, but he was not on duty at the time when the offence is alleged to 
have been committed. It is not a case of a police constable taking advantage 
of his official position to rape a woman placed in his charge. It is certainly 
not a case so grave as that reported in Emperor v. Mazarali', where the com- 
plainant had been allowed to spend the night in the Sub-Inspector’s Office, 
because she had no home to go to, and two police constables took the opportu- 
nity to rape her. In that case the sentence passed was four years. Had we 
considered the conviction justified, we should certainly have very materially 
reduced the sentence. 

The Advocate General has based his certificate not only on the excessive 
sentence ; he suggests that there appears mis-joinder of charges, illegal exclu- 
sion of evidence, and non-direction in relation to the question of corrobora- 
tion. So far as joinder of charges is concerned, I should entirely agree that 
if a woman is taken to a room and raped, and then on the way back from 
the room to her home she is cheated out of her ornaments, the two charges 
could not be tried together merely’ because they took place within a short time 
of each other. But s. 239 (d) of the Criminal Procedure Code provides that 

= persons accused of different offences committed in the course of the same 
transaction may be charged and tried together. Now here it seems to us quite 
impossible to separate the two offences of rape and cheating. They are in- 
extricably mixed up together. It was accused No. 2 who took the girl to ac- 
cused No. 1’s room, where, it is alleged that the rape took place. Accused 


1 (1933) 35 Bom. L. R. 474. 
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No, 2 escorted her away from the room at the request of accused No. 1 and 
cheated her of her ornaments. It was whilst the offence of cheating was being 
investigated that the complainant first alleged the offence of rape, and there- 
fore the two offences were investigated together. If the two offences. had been 
tried separately, it would have been necessary in each offence to lead evidence 
relating to the other offence, which would have been from some points of view 
undesirable, but unavoidable, and it seems to us that the learned Judge was 
right in allowing the two charges to be tried together. 

The allegation that evidence was improperly excluded rests on this, that 
counsel for the accused is said to have been refused a copy of the first informa- 
tion whilst the complainant was giving her evidence, and after the first in- 
formation was put in by a police-officer, the learned Judge refused to allow 
the complainant to be recalled and cross-examined upon it. It is difficult 
to ascertain from the record whether anything like a formal request was made 
to the learned Judge to direct a copy of the first information to be supplied 
to counsel for the accused, but in our opinion there can be no doubt that in 
fairness counsel for the accused ought to have been supplied with a copy of 
the first information when the complainant was giving her evidence. The 
first information would have supplied strong material for cross-examination 
on several points. As an illustration, I may point out that in the witness box 
the complainant says that accused No. 2 took her to the room of accused 
No. 1, and she says, “I went and sat in the room. After al short time ac- 
cused No. 1 came.” Now, if she had been pressed in cross-examination for 
details, she would probably have explained how she got into the room, in 
which there was a servant, how she persuaded the servant to allow her to go 
into the room, and where she sat, and so forth ; and having, as she probably 
would have done, committed herself in that way, it would then have been very 
relevant to point out that in her first information she says that “ accused No. 2 
then seated me outside the house on the road, and awaited the arrival of the 
constable. I remained there for nearly two hours, after which the constable 
arrived there in plain clothes.” Contradictions of that sort may very seriously 
discredit a witness, and counsel for the accused ought to have been given the 
material to cross-examine her. 

However the more serious ground on which the conviction is challenged is 
upon. the question of corroboration, It is a very well settled rule of practice 
in this country, following thé English rule, that in rape cases the evidence of 
the complainant must be corroborated. It has been pointed out many times 
that a-charge of rape is a very easy charge to make and a very difficult one 
to refute, and in common fairness to accused persons, the Courts insist on 
corroboration of the complainant’s story., The nature of the corroboration 
must necessarily depend on the facts of each particular case. Sometimes rape 
is clearly proved or admitted, and the only question is whether the accused 
committed the offence. At other times, as in this case, the association of the 
accused and the complainant is admitted, and the question is whether rape 
was committed. Where rape is denied, the sort of corroboration one looks 
for is medical evidence showing injury to the private parts of the complainant, 
-injury to other parts of her body, which may have been occasioned in a strug- 
gle, seminal stains on her clothes or the clothes of the accused, or on the places 
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where the offence is alleged to have been committed ; and in all cases impor- 
tance is, attached to the subsequent conduct of the complainant. ` -Whether 
she makes a charge. promptly or not is always relevant. Now, in this case 
there is no corroboration of the actual offence of rape. No doubt a great deal 
of the complainant’s story as to what happened before she reached 
the accused’s room and asito what happened afterwards is corroborated, but 
whether, when she was in the accused’s room, she merely negotiated the 
sale of ghee, as the accused says, or whether he raped her, as she says, 
depends entirely on her evidence. She was examined by the Police Surgeon 
the next day, and again two days later, and no signs of rape were discovered. 
No injuries were discovered on her private parts, or any. part of her per- 
son. Her skirt and the bed spread on the cot in the accused’s room were sent 
to the Chemical Analyser, and no seminal stains were found upon them. 
Therefore we really have no corroboration, apart from her ownesubsequent 
conduct ; and subsequent conduct, by itself, although important, 1s not enough, 
because, as’ has been said, a witness cannot corroborate himself. Moreover 
her subsequent conduct was not altogether convincing. She did not, on leav- 
ing the accused’s room, make any complaint. She admitted herself, in cross- 
examination, that if she had not been subsequently robbed she would not have 
made a complaint; she would have gone home to her husband. It was 
only her indignation aroused. by the robbery which induced her to make this 
charge against accused No. 1. When she met the policeman in the first in- 
stance she did not make any charge of rape, and when she was taken to the 
police-station she made no charge of rape. It was only after that, when she 
was sent out with the police constables, that she purported to find a difficulty 
in walking, and then. came out with the story of rape. That seems to me not 
a very convincing story. She had already walked from Kamatipura to Maha- 
laxmi and then to the police-station, and then back to Mahalaxmi, with appa- 
rently no inconvenience. The next morning, about twelve hours after this, she 
was examined by the doctor, and no signs of injury or inflammation in her 
genitals were discoverable, and I find that evidence rather difficult ta reconcile 
with her sudden inability to walk during the previous night. It is possible that 
she started to sit down on the road because she wanted the police constable 
to raise a question as to what was the matter with her in order to justify her 
in making a charge against accused No. 1, and it is conceivable that her in- 
dignation against him had been aroused by the loss of her ornaments, for 
which she thought he was primarily responsible in having sent her out with 
accused No. 2. I do not feel altogether assured that this is a true case against 
accused No. 1, but whether it be true or not, I am satisfied that the learned 
Judge did not sufficiently direct the jury on the issue of corroboration. In 
our’ opinion, in a case such as this, the Judge is bound to tell the jury that 
it is a rule of the Court, in cases of rape, not to act on the evidence of the 
complainant without some corroboration,'and where there is no corroboration, 
as in this case, to direct them that their proper course is to return a verdict 
of not guilty. We have not got a copy of the learned Judge’s charge, but- 
on the notes counsel made and from the statement the learned Judge has 
made to us, there is no doubt that he did not go nearly as far as that. He 


referred to the rule which requires corroboration, and pointed out, accurately 
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enough, that it.is not a statutory rule and that the verdict of a jury based FB. 
on the uncorroborated testimony of the complainant would not be bad in 1941 
law. But he certainly did not tell the jury that it was their duty not to ag 
act: on the uncorroborated testimony of the complainant in view of the ex- EMPEROR 
perience of the Courts-that such evidence is not -sufficiently reliable. That M R P 
is the rule both in this country ‘and in England. I do not know that I am arya 
prepared to go as far as the Calcutta High Court went in Surendra Nath — 
Das v. Emperor! in saying that the corroboration of the complainant’s evidence Beaumont CJ, 
in a rape case must be dealt with on the same footing as the corroboration of es 
an accomplice’s evidence. Subsequent conduct of the complainant in a rape 
- case _is a type of corroboration which has no application in the case of an 
accomplice. . It 1s, of course, obvious, as pointed out by the Calcutta High 
Court in Harendra Prosad v. Emperor? that a prosecutrix in rape cases 
is not an accomplice. If she was, the offence would not be rape unless she 
was under fourteen years of age. But in our view the Calcutta High 
Court has not thrown any doubt on the general rule that the evidence of the , 
prosecutrix in.a rape case must be corroborated. 

On that ground. alone we think the conviction of accused No. 1 must be set 
aside. Whether the refusal to direct the supply of a copy of the first infor- 
mation to counsel for the accused would have been sufficient to justify us in 
setting aside the conviction, it is not necessary to consider, but such copy 
ought to have been supplied or the complainant recalled. 

In the case of accused No. 2, there is really no defence whatever. He was 
found in possession of the stolen articles, and there is no ground for interfering 
with his conviction and sentence. But we must set aside the conviction of 
accused No. 1 and „direct that he be acquitted and discharged. . 


Order accordingly. 


CRIMINAL APPELLATE. — 


Before Si Join Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 


EMPEROR 1941 
V, ee oad 
November 6. 


GULAM RASUL GULAM AHMED,* ZR 
. Motor Vehicles Act (IV of 1939)—Bombay Motor Vehicles Rules, 1940, r. 93, sub- 
“rr. (2) and (4) t—Goods vehicle—Number of persons which such vehicle can 
carry when empty—Conditions under which more than six persons may be. car- 


ried. 

1 (19385) 38 C. W N. 52. -4 The material portion of the rule 

2 (1940) 44 C W. N. 630. , runs thus :— 

* Criminal Appeal No. 256 of 1941, 93. Carriage of persons in goods 
by the Government of Bombay, vehicles-(1) Save in the case of a 
against an order of acquittal passed stage carriage in which goods are be- 
by Ramanlal C. Gandhi, First Class ing carried in addition to passengers 
Magistrate; Olpad. no person shall be carried in a goods 
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A. Cr. J. _ Rule 93, sub-r. (2), of the Bombay Motor Vehicles Rules, 1940, made under 
1941 the Motor Vehicles Act, 1939, lays down unconditionally the number of persons 
= that may be carried in a goods vehicle, and this sub-rule applies even when 
EMPEROR the vehicle does not happen to carry any goods. Sub-rule (4) of r. 93 lays 
v. down the conditions subject to which more than six persons may be carried in 
GULAM a goods vehicle, 
RASUL 
GULAM APPEAL against acquittal. 
AHMED The accused, Gulam Rasul, was a driver of a motor trolly which was licensed 


as a goods vehicle. On December 1, 1940, he carried in his trolly twenty- 
three persons from Surat'to Kathodra. He was prosecuted before the First 
Class Magistrate, Olpad, for breach-of r. 93, sub-r. (2),-of the Bombay Motor 
Vehicles Rules, 1940, made under the Motor Vehicles Act, 1939. He admitted 
the fact of carrying twenty-three persons, but contended that they were not 
passengers but his friends and that he had carried them with the permission 
of his master. The Magistrate acquitted him of the charge. 

; The Government of Bombay appealed against the order of acquittal on the 
grounds, inter alia, that r. 93, sub-r. (2), of the Bombay Motor Vehicles Rules, 
1940, provided that not more than six persons in all in addition to the driver 
should be carried in any goods vehicle; that the word ‘passenger’, which 
was defined in r. 2(7), was not used in the rule; that whether the persons 
carried were passengers or not was irrelevant for the purpose of r. 93, sub- 
r. (2) ; that as soon as more than six persons were carried in a trolly licensed 
to carry goods only, the driver was guilty of breach of r. 93, sub-r. (2). 


B. G. Rao, Assistant Government Pleader, for the Government of Bombay. 
R. M. Shah, (appointed), for the accused. 


N. J. Wapita J. This is an appeal by the Government of Bombay against 
an order of acquittal made by. the First Class Magistrate, Olpad. The accused 
was charged with having committed a breach of r. 93(2) of the rules under 

; the Motor Vehicles Act, 1939. He was the driver of a motor trolly which was 
licensed as a goods vehicle. On December 1, 1940, he was found carrying 
twenty-three persons in the lorry from Surat to Kathodra. He admitted 
having carried these persons as alleged. His defence was that he was carry- 
ing them not as passengers for hire but as his personal friends, that there 
were. no goods being carried in the vehicle at the time, and that the space 
in the vehicle, nine and a half feet by five and a half feet, was sufficient to 
accommodate all these persons. 


vehicle other than a bona fide em- 
ployee of the owner or the hirer of 
thë vehicle, and except in accordance 
with this rule. 

(2) No person shall be carried in 
the cab of a goods vehicle beyond the 
number for which there is seating ac- 
commodation at the rate of fifteen 
inches measured along the seat ex- 
cluding the space reserved for the 
driver, for each person, and not more 
than six persons in all in addition 
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to the driver shall be carried in any 
goods vehicle. 

(4) Notwithstanding the provi- 
sions of sub-rule (2), the Regional 
Transport Authority may, as a con- 
dition of the permit granted for any 
goods vehicle, specify the conditions 
subject to which a larger number of 
persons may be carried in the vehicle, 
provided that such number shall not 
exceed the area in ‘square feet of the 
floor of the vehicle divided by 7. 
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The learned Magistrate acquitted the accused on the ground that as the 
trolly, though licensed only to carry goods, was not actually carrying any 


goods at the time, there was no'breach of r. 93(2). 


Rule 93, sub-r. (2), 


provides that, save in the case of a stage carriage in which goods are being 
carried in addition to passengers, no person shall be carried in a goods vehicle 
other than a bona fide employee of the owner or the hirer of the vehicle, and 
except in accordance with this rule. Sub-rule (2) provides that no person 
shall be carried in the cab of a goods vehicle beyond the number for which 
there is seating accommodation at the rate of fifteen inches measured along 
the seat, excluding the space reserved for the driver, for each person, and 
not more than six persons in all in addition to the driver shall be carried , 
in any goods vehicle. Section 2 of the Motor Vehicles Act defines a “ goods 
vehicle ” as any motor vehicle constructed or adapted for use for the carriage 
of goods. It is not disputed that the motor vehicle in this case was a trolly 


licensed as a goods vehicle. 


The only point urged on behalf of the accused is that the-rule restricting 
the number of persons who may be carried in a goods vehicle is intended to 
apply when the goods vehicle is loaded with goods and not when the vehicle 
happens to be carrying no goods. But sub-r. (2) of r. 93 lays down uncondi- 
tionally the number of persons that may be carried in a goods vehicle, and 
that this provision is meant to apply even when it does not happen to carry 
any goods is clear from the provisions of sub-r. (4) which lay down the 
conditions subject to which more than six persons may be carried in a goods 
vehicle. Sub-rule (4) provides that more than six persons may be carried 
on a permit being obtained provided that the number to be carried does not 
exceed the floor ‘area divided by seven. It is obvious that this rule contem- 
plates a goods vehicle being used for carrying persons when it is not loaded 
with goods at all. Clearly therefore the accused was not entitled to carry 
persons in excess of six in his trolly without a permit. Admittedly no permit 
was obtained, and as the number of persons carried was ‘in excess of that 
allowed by sub-r. (2) of r. 93 he was guilty of a breach of that rule. The 
appeal is allowed and the order of the learned Magistrate set aside. The 
accused is convicted under s. 112 of the Act for having committed a breach 
of r. 93, sub-r. (2), and sentenced to a fine of Rs. 5 (five), in default to 


undergo simple imprisonment for one week. 
BEAUMONT C, J. I agree. 


Appeal allowed. 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 


EMPEROR 


Y. 


November 6. 


S. R. KOPPALKAR.* 


City of Bombay Police Act (Bom. IV of 1902), Sec. 22(1) (f) (i) and (g)—Rules 4, 
6 and 7{—License to open restaurant during prohibited hours—License tssued 
under r. 6—License whether covers only prohibited hours—Whether under 7. 7 
keeper of restaurant can absent himself during i ea hours—Construc- 
tion of rules—Ultra vires. 


- The rules framed under clauses (f) (i) and (g) of sub-s. (1) of s. 22 of the 
City of Bombay Police Act, 1902, do not require a license to be oktained, in res- 
pect of a’place of public entertainment of Class B, to keep it open for the non- 

_ prohibited hours, i.e. the hours between 5-30 a.m. and 9-30 p.m: 

A license issued under r. 6 covers only the prohibited hours after 9-30 p.m., 
notwithstanding the fact that the effect of the rule is to insist on a person, 
who wants a license to keep his premises open during the prohibited hours, 
also obtaining a license to keep it open during the non-prohibited hours. 

Rule 6 in so far as it in effect compels the keeper of the premises of public 
entertainment to obtain a license for hours which are not prohibited, i.e. the 
hours between 5-30 a. m. and 9-30 p.m., is ultra vires the Act under which 
the rules are made. 

The necessity of the keeper of such premises being present in the premises 
under r. 7 only applies to the period which is covered by the license, ie, the 
prohibited hours for which a license is issued. 


ONE S. R. Koppalkar (accused) ‚was the keeper of a restaurant known- as 
thë Lokmanya Hindu Hotel situated at New Parbhadevi Road in Bombay. 

Under rules framed under clauses (f) (t) and (g) of sub-s. (Z) of s. 22 of 
the City of Bombay Police Act, 1902, the restaurant belonged to Class B 
and the accused therefore was entitled to keep it open without any license 
except for the period from 9-30 p.m. to 5-30 a.m. 

On November 22, 1939, the accused obtained a license from the Com- 


+ Criminal Appeal No. 243 of 1941, 
by the Government of Bombay, 
against an order of acquittal passed 


shall keep it open except during such 
hours as may be specified in his 
License. 


by S. P. Mehta, Honorary Presidency 
Magistrate, Dadar, Bombay. 

t The rules run thus :— 

4. No person who keeps a place 
of public entertainment of Class B 
shall keep such place open for cus- 
tomers between the hours of 9-30 


pm. (S.T.) and 5-30 am. (S.T.) 


without previously obtaining a 
License for the same from the Com- 
missioner of Police. 

6. No person keeping a place of 
public entertainment under a License 
from the Commissioner of Police 


7. No person keeping a place of 
public entertainment under a license 
from the Commissioner of Police 
shall absent himself or herself there- 
from during the time it is open 
without obtaining the previous sanc- 
tion of the Commissioner of Police 
to be endorsed on the License and no 
such person shall at any time permit 
any other person to act for him or 
her in the management of such place 
without the like permission similarly 
endorsed. 
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missioner of Police to enable him to keep his restaurant open ee 9 site p.m. 
and 1 a.m. The license was in the following terms :— 

“Under the powers vested in the Commissioner of Police, Bombay, by the City 
of Bombay Police Act, 1902, section 22, sub-section (1), clause (f)(#), and subject 
to the accompanying rules made, with the previous sanction of His Excellency the 
Governor in Council, by the Commissioner of Police, Bombay, License is hereby 
granted to S. R. Koppalkar authorising him to keep a place of public entertainment, 
viz., Eating House in Lokamanya Restaurant in House No....., situated at New Par- 
bhadevi Road, near Standard Mill in the City of Bombay between 5-30 (5S. T.) 


in the morning and 1 a.m. (S.T.)' in the night everyday from November 22, 1939, 
to March 31, 1940.” 


The license was renewed for another year. 

On April 1, 1941, the accused was found to be absent from the restaurant 
between 7 and 9 p.m. and one Anant Shamu was found to be in manage- 
ment of it during his absence. The accused was thereupon prosecuted for 
breach of r. 7 framed under clauses (f) (i) and (g); of sub-s. (1) of s: 22 of 
the City of Bombay Police Act, 1902. 

The Honorary Presidency Magistrate, Dadar, Bombay, acquitted the accus- 
ed. In his order of acquittal he observed as follows :— 

“On the evidence of Sub-Inspector Girap we are satisfied that the place was visited 
between 7 p.m. and 9 p.m. and a shopkeeper could be convicted for a breach of 


rule 7, made under section 22{i) (f)-IV-02 during the hours the Police license is 
operative.” 


The Government of Bombay appealed against the order of acquittal. 


B. G. Rao, Assistant. Government Pleader, for the Government of Bombay. 
P. A. Dhruva, and C. T. Mudnaney, for the accused. ` 


BEAUMONT C. J. This is an appeal by the Government of Bombay against 
an order made by an Honorary Presidency Magistrate acquitting the accused 
who was charged with a breach of r. 7, framed under cls. (f) (7) and (g) 
of sub-s, (7) of s. 22 of the City of Bombay Police Act, 1902. The accused 
is the keeper of a restaurant of what is known as Class B character, and 
under the rules, to which I will refer in a moment, he is entitled to keep the 
place open without any license except for the period from 9-30 p.m. to 5-30 
a.m. -He was found to have been absent from the restaurant between 7 p.m. 
and 9 p.m. and is alleged thereby to have committed a breach of r. 7. There 
are three material rules which have to be considered. Rule 4 provides that 
no person who keeps a place of public entertainment of Class B shall keep 
such place open for customers between the hours of 9-30 p.m. (S. T-) and 
5-30 a.m. (S. T.) without previously obtaining a license for the same from 
the Commissioner of Police; and r. 7 provides that no person keeping a 
place of public entertainment under a license from the Commissioner of ‘Police 
shall absent himself or herself therefrom during the tinge it is open without 
obtaining the previous permission of the Commissioner of Police. Now, if I 
had to read those two rules together and apart from other rules, I should 
feel no doubt that r. 7 refers to absence during the time the place is open 
under the license. I should expect the license to be granted to keep the 
place open for the required hours between 9-30 p.m. and 5-30 a. m., in this 
case these hours being from 9-30 p.m. to 1 a.m., and if the license was 
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so framed I should feel no difficulty in saying that r. 7 meant that the keeper 
of the restaurant was not to absent himself during the period covered by the 
license, that is from 9-30 p.m. to 1 am., and that r. 7 had no application 
to the period not covered by the license. But then one has got to look at 
r. 6, which provides that no person keeping a place of public entertainment 
under a license from the Commissioner of Police shall keep it open except 
during such hours as may be specified in his license.. The effect of that rule 
would seem to be that if the license merely authorised the opening of the 
place during the prohibited hours from 9-30 p.m. to 1 a.m., the place could 
not be opened before 9-30 p.m. because that would not be during the hours 
specified in the license ; and in order to get over the difficulty created by r. 6 
it appears that licenses are framed so as to cover the whole period during 
which it is desired to keep the premises open. In this case accordingly’ the 
license is to keep the premises open between 5-30 in the morning and 1 a.m. 
in the night. If a license in that form is good, I think that r. 7 would be 
broken by absence during any period covered by the license, that is the whole 
period during which the premises may be open. However in my opinion the 
contention of Mr. Dhruva, advocate for the accused, is correct that r, 6 jn 
so far as it in effect compels the keeper of the premises to obtain a license for 
hours which are not prohibited, i.e. the hours between 5-30 a. m. and 9-30 p. m 
is ulira vires the Act under which the rules were made. Section 22 of the 
City of Bombay Police Act enables the Commissioner of Police to make rules 
not inconsistent with the Act, and unde: sub-cls. (f) (7) the rules may cover 
rules for keeping places of public amusement or entertainment. But then the 
second proviso directs that no rule under cl. ( f) shall contain any regulation 
requiring a license for any place of public entertainment unless such place 
is kept open for customers between the hours of nine at night and five in 
the morning. To my mind this means that the rules are not to require a 
license to be obtained for the non-prohibited hours, whilst the effect ofr. 6 
is to insist on a person, who wants a license to keep his premises open during 
the prohibited hours, also obtaining a license to keep it open during the non- 
prohibited hours. In my view r. 6 goes too far, and the license must be held 
io cover only the prohibited hours after 9-30 p.m. I think therefore it is 
open to us to put upon rr. 4 and 7 the construction they naturally bear, and 
to hold that the necessity of the keeper of the restaurant being present in the 
premises only applies to the period which is covered by the license. That 
was the view taken by the learned Magistrate. His decision was right and 
the appeal must be dismissed. i 


- N. J. Wapia J. I agree. 


Appeal dismissed. 
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ALI MAHOMED ADAMALLI (NO. 1).* 


Mussalman Wakf Act (XLII of 1923), ws amended by Mussalman Wakj, Bombay 
Amendment, Act (Bom. XVIII of 1935), Secs. 6C, 6F, 6Mt—Bombey Mussal- 


* Criminal Appeal No. 346 of 1941, 
from conviction and’ sentence record- 
ed by K. J. Khambata, Presidency 


Magistrate, 4th Court, Girgaum,’ 


Bombay. 

t The sectjons run as follows :— 

6C(1). The court may, either on 
its own motion or upon the applica- 
tion of any person claiming to have 
an interest in a wakf, hold an en- 
quiry in the prescribed manner at 
any time to ascertain— 

(1) whether a wakf is a wakf to 
which this Act applies ; 

(ii) whether any property is the 
property of such wakf and whether 
the whole or any substantial portion 
of the subject-matter of such wakf is 
situate within the local limits of the 
court ; and 

(ttt) who is the mutawalli of such 
wakf, 

(4) On completion of the enquiry 
provided for in sub-sections (1) and 
(3), the court shall record its find- 
ing as to the matters mentioned in 
the said sub-sections, except such 
matters as may have been decided in 
the aforesaid suit. 

6F. The entries made by the 
court in the Register of Wakfs and 
the findings recorded under sec- 
tion 6C shall, subject to the provi- 
sions of section 6G, be final for the 
purposes of this Act. 

6M (1) It.shall be competent to 
the court to refer at any time to the 
Wakf Committee or any ‘three or 
more ‘members thereof, for advice, 
opinion, enquiry, report or recom- 
mendation, within such time as the 
court may direct, any matter relat- 
ing to the registration, superinten- 
dence, administration and control of 
wakfs, and in particular any matter 
relating to— 

(a) the conduct of a matawalli or 


a trustee in the administration of a 
wakf or his fitness to continue as a 
mutawalli or trustee, . 

(b) the settlement, cancellation or 
alteration of a scheme for the ad- 
ministration of a wakf, or 

(c) the application of thé funds of 
a wakf or any surplus thereof. 

(2) When the court has referred 
any of the matters mentioned in sub- 
section (7) to a Wakf Committee or 
any members thereof, for advice, 
opinion, enquiry, report or recom- 
mendation, and the committee or the 
members thereof, as the case may 
be, have, either unanimously or by a 
majority, made their recommenda- 
tion in relation to the matter referred 
io them, the court may pass orders 
as it thinks fit after giving due consi- 
deration to such recommendation— 

(i) suspending, removing or dis- 
missing a mutawalli or trustee, 

(ii) appointing a new mutawalli 
or trustee, 

(tii) settling or altering a scheme 
for the administration of a wakf,_ 

(iv) directing the application, in- 
vestment or deposit of the funds of 
a wakf or any surplus thereof in a 
particular manner or to a particular 
purpose, 

(v) generally for carrying out the 
purposes of the Act. 

Provided that nothing in this sec- 
tion shall be deemed to authorise the 
court to pass any order which is in- 
consistent with the objects and pur- 
poses of the wakf. 

Provided further that no order 
under this section shall be passed to 
the prejudice of any mutawalli or 
trustee without giving such mutawalli 
or trustee an opportunity to be 
heard. 

(3) For the performance of any 
of the duties under sub-section (2) 
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man Wakf Rules, r. 26t}—Inguiry under s. 6C—-Judge to conduct inquiry him- 
self—Reference to Wakf Committee incompetent—Evidence before Wekf Com- 
mittee not evidence before Judge—Finality of Judges findings under s. 6C. 


The question whether certain property is wakf property is one of the matters 
which the Court has‘to inquire into under s. 6C of the Mussalman Wakf Act. 
1923, as amended by the Mussalman Wakf (Bombay Amendment) Amendment 
Act, 1935, and is not a matter which can be referred to a Wakf Committee under 
s. 6M of the Act. 


When a matter} referred to a Wakf Committee under s. 6M of the Act comes 
up before the Court that made the reference, it is not open to the Judge to 
accept the evidence filed or to rely on public documents not proved before the 
Committee. Evidence given. before the Committee is not made evidence in 
proceedings before the Court. The Judge should hear the accused and take 


, evidence, 


Under s. 6C of the Act, the Court ought to hold an inquiry, and decide for 
itself (i) whether a wakf is a wakf to which the Act applies, (ii) whether 
any property is the property of such wakf and whether the’ whole or any sub- 
stantial portiom of the subject-matter of such wakf is situate within the local 
limits of the jurisdiction of the Court, and (iii)) who is the mutawalli of such 
wakf. It is not competent to the Judge to refer these matters to the Wakf 
Committee for decision. 


Where a notice served on the accused purported to be issued under s. 10 of 
the Mussalman Wakf Act, 1923, and r. 26 of the Bombay Mussalman Wakf 
Rules, and there was nothing to show that inquiry under s. 6 of the Act was 
being held, the result arrived at in the course of such inquiry was not final 


under s. 6F of the Act. 


PROSECUTION under the Mussalman Wakf Act, 1923, as amended by the 
Mussalman Wakf (Bombay Amendment) Amendment Act, 1935. : 

The accused was a member of the Dawoodi Bohra community, to which 
the Mussalman Wakf Act, 1923, was applied on October 16, 1931. -He was 
alleged to be the mutawalli of a wakf, which comprised immoveable property 
in the city of Bombay. He failed to furnish to the Chief Judge of the Bom- 
bay Court of Small Causes certain particulars with regard to the wakf pro- 
perty as required by s. 3 or to file a statement of accounts every year in res- 
pect of the property as required by s. 5 of the Act. 


the Wakf Committee or any mem- 
bers thereof to whom the court has 
referred any matter for advice, opi- 
nion, enquiry, report, or recommenda- 
tion, the committee or such members 
thereof may by order in writing re- 
quire— 

(a) the production of any docu- 
ment necessary for the purpose; 

(b) the attendance of any person 
for the purpose of giving evidence or 
for the production of any document 
referred to in clause (a). 

(4) The provisions of sub-sections 
(2) and (3) of section 6C shall; so 


far as may be, apply to any inquiry 
under sub-section (1) or (2). 

tt Rule 26. Prosecution for of- 
fence under: this’ Act. The Court 
may either of its own motion or on 
the recommendation of the Wakf 
Committee or any member thereof 


after making necessary inquiry giv- 


ing an opportunity to the person 
against whom prosecution is contem- 
plated to be heard may grant or re- 
fuse sanction for such prosecution. 
The order of sanction shall staté the 
offence in respect of which the ac- 
cused is to be prosecuted, 
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The wakf property in question was included in the list of wakf properties 
issued by the Government of Bombay and published in the Bombay Govern- 
ment Gazette'on December 9, 1937, l 

On January 19, 1938, the Chief Judge (Indarnarayan Brijmohanlal) issued 
a notice, which was served on the accused on September 27, 1938, and which 
was in the following form :— i 


“ NOTICE UNDER s. 10B. AND R. 26. 

Take notice that you are hereby required to appear before the Chief Judge of this 
Court on the Ist day of October 1938, at 11.30 o'clock in the forenoon to show 
cause, if any, why you have failed to furnish statement of particulars under s. 3 (in 
the form in sch, D) and statement of accounts under s. 5 (in the forms in schs. A 
and B) of the aforesaid Act, in respect of the above wakf property, and further why 
proceedings against you should not be taken under s. 10 of the aforesaid Act.” 


At the same time the Chief Judge referred the matter to a sub-committee 
consisting of five members of the Wakf Committee appointed under the Act 
for investigation and report as to whether the property in question was a wakf 
property, and, if so, for what purpose. The sub-committee was directed to 
give particulars of materials on which the property might be considered to be 
wakf. 

The sub-committee made an exhaustive inquiry, examined a number of wit- 
nesses who had produced a number of documents, and, after a careful analysis 
of the evidence led, came to the conclusion, (1) that there was no evidence 
whatever, oral or documentary, showing that the Mullaji Saheb was connected 
with the property in question either as owner or otherwise, (2) that the evi- 
dence conclusively showed that the property had been wholly or solely man- 
aged by the accused for the benefit of the members of the Dawoodi Bohra 
Jamiat without any interference or intervention from the Mullaji Saheb, 
(3) that there was no recorded instance of accounts having been rendered and 
surplus balance having been paid over to the Mullaji Saheb, (4) that the 
rents received from the property had been credited and the expenses incurred 
on the property for repairs, Municipal taxes etc., had been debited to a special 
khata relative to the property in the books of accounts ofi Valibhai Fatabhai, 
and (5) that according to the accused’s own statement the property had been 
used fon the last twenty years for charitable purposes and for no other, while 
according to the records of the Collector of Bombay and the Bombay Munici- 
pality it was so used for upwards of forty years. The sub-committee there- 
fore reported that the property was a. wakf property to be used for purposes 
of holding feasts for funeral, marriage and religious ceremonies and for cele- 
brating marriages among the members of the Dawoodi Bohra Jamat. 

The report came up for consideration before the acting Chief Judge (M. S. 
Noronha). No evidence was taken : no documents were formally put in be- 
fore him. The Judge considered the report, went through the evidence before 
the sub-committee, heard exceptions to the report taken by the accused’s 
advocate, and confirmed the report, observing as follows : 

“The respondent could, if he chose to do so, have produced before the sub-com- 
mitted the deed of gift in favour of the Mullaji Saheb if there was any in ex'stence. 
From his failure to so produce the deed of gift, I infer that there is no such deed in 


existence. The rest of the evidence in the case goes to show in an unmistakeable 
manner that there was in fact a dedication of the property to charity. Halving 
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A. Cr. J, gone very carefully through the evidence in the case and the report submitted by 
1941 the sub-committee of the Wakf Committee, I find that I am in entire agreement’ 
we with the conclusions arrived at by the sub-committee as set out in their report. In 

Emperor the result, I hold that the wakf in this case is a wakf to which the Mussalman 

v. Wakf Act applies ; that the property in respect of which this notice has:been issued 
ALI is the property of such wakf and that the same 1s situate within the local limits of 
MAHOMEp the jurisdiction of this Court, and that the respondent is the mutawalli of the wakf. 
ADAMALLI I! hold that the object of the wakf in the present case is the user of the subject- 

(No.1) matter of the wakf for the purpose of holding feasts for funeral, marriage and reli- 

— gious ‘ceremonies and for celebrating marriages among the members of the Dawoodi 
Bohra Jamat, which, in my opinion, are recognised by the Mussalman Jaw as ‘ reli- 
gious, pious and charitable ’.” 


In dealing with the exception that the reference to the Wakf Committee 
was illegal, the Judge observed : 


“ According to the respondents’ advocate it is not competent to the Court to make 
such a reference under the provisions of ss. 6C and 6M of the Wakf Act. In con- 
sidering this point it must be borne in mind that the word ‘ wakf” in common par- 
lance contemplates and is meant to include all ‘dedications: by Mahomedans of pro- 
perty to purposes which are charitable, pious or religious in their widest sense. The 
Wakf Act, however, refers only to wakfs whereby a person professing Mussalman 

c faith permanently dedicates any property for any purpose recognised by the Mussal- 
man law as religious, pious or charitable (see s. 2(e) of the Wakf Act). Under 
6. 6M it is competent to the Court to refer to the Wakf Committee or any three 
or more members thereof, for advice, opinion, enquiry, report or recommendation, any 
matter relating to the registration, superintendence, administration and control of 
wakfs. The wording of this section is, in my opinion, wide enough to cover an 
enquiry like the one held by the sub-committee of the Wakf Committee in the pre- 
sent case. What cannot be referred to the Wakf Committee is that which can only 
be decided by a Court under s. 6C of the Wakf Act, which provides that the Court 
may hold an enquiry to ascertain whether a wakf is a wakf to which this act applies, 
whether any property is the property of such'wakf, whether the subject-matter of 
the wakf is situate within the local limits of the jurisdiction of the Court, and who ° 
is the mutawalli of such wakf. In the present case these matters] were not referred 
by the learned Chief Judge to the decision of the sub-committee of thë Wakf Com- 
mittee. It, therefore, seems to me that the reference made in the present case is per- 
fectly valid and legal.” 


Accordingly, on September 4, 1939, the acting Chief ce adasi the 
accused to furnish within thirty days the statements of particulars and ac- l 
counts required by: ss. 3 and 5 of the Wakf Act. 

On October 9, 1939, the accused appeared by an advocate and submitted 
that he was not prepared to file the statements demanded of him. The act- 
ing Chief Judge thereupon granted a sanction to prosecute the accused as 
follows :— | 

“I, therefore, grant under s. 10B(1) of the Mussalman Wakf Act, 1923, as amend- 
ed by Bombay Act XVIII of 1935 and under r. 26 of the Wakf Rules sanction for 
the prosecution of the respondent under s. 10 of the Wakf Act for failure to furnish 
a statement of particulars under s. 3 and a statement of accounts-under s. 5 of the 
aforesaid Act.” 

On February 17, 1940, the Public Prosecutor lodged an information against 
the accused in the Court of the Chief Presidency Magistrate of Bombay. The 
case was transferred to the Court of the Presidency Magistrate, Fourth Court, 
on June 19, 1941. 

The accused, stated that the property was not a wakf property as defined 
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by the.Wakf Act, and that he was not the mutawalli of it. He added that A. Cr. J. 


he was charging rent for the use and occupation of the property in question. 

The trying Magistrate declined to go into the questions, whether the pro- 
perty was a wakf property and whether the accused was a mutawalli thereof, 
in view of the clear language of s. 6F of the Act, observing as follows :— 


1941 
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“In my judgment, the findings of the learned acting Chief Judge of the Smal] MAHOMED 
Causes Court, which are recorded in his judgment, are the findings referred to ao. 


No. 1) 


in s. 6C(4). These findings have been recorded on the completion of an enquiry 
under s. 6C(1). That section is the only section under the Act under which any 
enquiry could be held on the questions whether a property is wakf property and 
whether a particular person is a mutawalli thereof. I, therefore, hold that the said 
findings are final and the accused is not entitled in this Court to go into the ques- 
tion whether the Falkland Road property is a wakf property or whether the accused 
is a mutawalli thereof as defined by the Act. 

I am aware of the decision in the case of In re Taher Saifudin (Mullaji Saheb), 
(1934) 58 Bom. 302, s. c. 36 Bom. L. R. 311, which suggests a contrary conclusion. 
But that decision is of December 1933 and before the Mussalman Wakf (Bombay 
Amendment), Act of 1935 was passed. It is the Bombay Act of 1935 which has 
introduced s. 6F into the main Act. Formerly, there was no such section. And it 
was, therefore, necessary for the Magistrate to ask the prosecution to prove affirma- 
tively that the property was wakf property and the accused was a mutawalli as 
defined by the Act. After the Bombay Amendment Act it is not necessary for the 
criminal Court, trying an accused under s. 10 of the Act, to go into these ques- 
tions, once that there has been a finding of the Small Causes Court under s. 6C(4). 
In fact, the criminal Court is precluded from going into these questions again, since 
those findings are made ‘final for the purposes of the Act.” The case referred to 
must now be regarded as superseded by legislation. 

I may add, with great respect, that the provision referred to above is a whole- 
some one. Questions as to whether a particular property is trust property or whe- 
ther a particular person is a trustee, are essentially those for a civil Court to decide, 
and it would be useless ta take up the time of a criminal Court once that those 
questions have been decided by a civil tribunal. The Bombay Amendment Act 
makes detailed provisions for holding an inquiry into these questions by the Small 
Causes Court, and for the recording of findings iter alia as to whether a particular 
property is a wakf property and a particular person is a mutawalli thereof. It is, 
therefore, as well that a criminal Court is not required to try and determine these 
questions over again. If the criminal Court agrees with the findings of the civil 
Court, the inquiry by the criminal Court might be regarded as having been super- 
. fluous ; if it does not agree, there would be a conflict of decisions between the civil 
and the criminal Courts, which it is highly desirable should be avoided in the 
interest of public policy. Out of such considerations the legislature seems to have 
made the findings of the Small Causes Court final for the purposes of the Act. A 
prosecution under s. 10 is one of the purposes of the Act. In the present trial, 
therefore, I did not ‘allow those questions to be tried de nove in this Court.” 


The trying Magistrate found the accused guilty of an offence under s. 10 
read with s. 6H of the Wakf Act for failure to furnish a statement of parti- 
culars as required under s. 3 of the Act and sentenced him to pay a fine 
of Rs. 201. 

The accused appealed to the High Court. 

K. A. Somjee, with A. N. Dadanwala and M. T. Rangwala, for the accused. 

M. C. Setalved, Advocate General, with R. A. Jahagirdar, Government 
Pleader, for the Crown. 


BEAUMONT C. J. This is an appeal by the accused against his conviction 
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under s. 10 read with s. 6A of the Mussalman Wakf Act of 1923 (as amended 
by Bombay Act XVIII of 1935). The objection to the order made by the 
Jearned Magistrate is purely technical, and it arises in this way. 

Under s. 3 of the Mussalman Wakf Act, 1923, within six months from the 
commencement of the Act, (and as to the community to which the present 
accused belongs the Act came into operation on October 16, 1931), every muta- 
walli shall furnish to the Court, which in.this case is the Small Cause Court, 
Bombay, certain particulars relating to the wakf ; and under s. 5 he has to deli- 
ver certain accounts. By s. 10 failure to furnish the required, particulars under 
s. 3, or to deliver the accounts under s. 5, shall render the mutawalli liable 
to conviction and to ‘be punished with a fine. That Act was amended by 
Bombay Act XVIII of 1935, which added a good many sections, some of 
which are material. Under s. 6A it is provided that notwithstanding any- 
thing contained in s. 3, it shall be competent to the Court, on failure of a 
mutawalli to furnish a statement as required under the section, to require the 
mutawalli to furnish, within such time as the Court shall fix, a statement con- 
taining all or any of the particulars referred to in the section, including a copy 
of the deed or instrument, if any, creating the wakf. Section 6B enables a 
corresponding order to be made in respect of accounts to be delivered under 
s. 5. Then under s, 6C the Court is authorized to hold an inquiry to as- 
certain three things : (1) whether a wakf is a wakf to which the Act applies : 
(ii) whether any property is the property of such wakf and whether 
the whole or any substantial portion of the subject-matter of such 
wakf is situate within the local limits of the jurisdiction of the Court; 
and (iii) who is the mutawalli of such wakf. Under s. 6F it is provided that 
the entries made by the Court in the Register of Wakfs and the findings re- 
corded under s. 6C shall be final for the purposes of the Act. Then under 
s. 6L a Wakf Committee is constituted ; and under s. 6M power is given to 
the Court to refer at any time to the Wakf Committee or any three or more 
members thereof, for advice, opinion, inquiry, report or recommendation, 
within such time as the Court may: direct, any matter relating to the registra- 
tion, superintendence, administration and the control of wakfs, and in parti- 
cular any matter relating to (a) the conduct of a mutawalli or a trustee in 
the administration of a wakf or his fitness to continue as a mutawalli or a 
trustee, (b) the settlement, cancellation or alteration of a scheme for the ad- 
ministration of a wakf, or (c) the application of the funds of a wakf or 
any surplus thereof. By s. 10B it is provided that no prosecution under the 
Act shall be instituted except by or with the previous sanction of the Court 
given in the prescribed manner. The prescribed manner refers to r. 26 of 
the Rules made under the Act. 

The appellant is alleged to be the mutawalli of a wakf, which comprises 
immoveable property in Falkland Road, Bombay, and admittedly he has not 
filed any particulars or accounts in the Court under s. 3 or s. 5 of the Wakf 
Act. On January 19, 1938, he was served with a notice on behalf of the Chief 
Judge of the Small Cause Court, which is headed ‘ Notice under s. 19B and 
r. 26,” which required the appellant to show cause why he had failed to fur- 
nish statement of particulars under s. 3 and statement of accounts under s. 5 
of the Wakf Act, and why proceedings against him should not be taken under 


{` 
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s. 10 of the Act. ‘That notice was not served until September 27, 1938. On A.Cr. J. 
the notice the accused appeared, and put in an affidavit stating that the pro- 
perty was not wakf property, and had been gifted to His Holiness the Mullaji 1941 
Saheb. On that affidavit being put in, the learned Chief Judge referred to the EMPEROR 
Waki Committee for investigation and report the question whether the pro- he 
perty was wakf property, and, if so, for what purpose. With all respect to Manomep 
the learned Judge, I think he had no jurisdiction to refer that question to ADAMALLI 
the Wakf Committee. The question whether property is wakf property is one NOs 1) 
of the matters which the Court can inquire into under s. 6C, but is not a pogum mott ip 
matter which can be referred to the Wakf Committee under s. 6M. The 
Committee held an inquiry, and eventually made a report to the Court saying 
that the property was wakf property, of which the accused was a mutawalli. 
Then the matter came before the acting Chief Judge of the Small Cause 
Court orf July 31, 1939, and he delivered a judgment in which he agreed with 
the conclusions-of the Wakf Committee. He does not appear himself to have 
heard any evidence. No doubt, some of the documents relied on were public 
documents which he could look at, but no documents were proved; and J cannot 
help thinking that the learned Judge'did very little more than accept evidence 
which had been filed before the Committee and agreed with the conclusion 
which the Committee had arrived at, and that procedure was undoubtedly 

wrong. Evidence given before the Committee is not made evidence in proceed- 
ings before the Court, and the learned Judge ought to have heard the accused 
and taken evidence. The report of the Committee went, in my opinion, beyond 
what the Committee was entitled to inquire into. That, no doubt, was the 
fault of the learned Chief Judge in having referred to the Committee a matter 
which was outside the jurisdiction of the Committee. Undoubtedly there was 
irregularity occasioned by the action taken by the learned, Chief Judge in not 
deciding the matter himself. However, the learned acting Chief Judge record- 
ed his findings as follows :— l 

“In the result, I hold that the wakf in this case is a wakf to which the Mussalman 
Wakf Act applies; that the property in respect of which this notice has been issued . 


is the property of such wakf and that the same is situate within the local limits of 
the jurisdiction of this Court and that the respondent is the mutawalli of the wakf.” 


Now, these are all matters covered by s. 6C, and the learned Judge then made 
an order in these terms : 

“Under the circumstances, I order the nen to furnish within thirty days 
from to-day a statement of particulars under s. 3 (in the form in Schedule D) ànd 
a statement of accounts under s. 5 (in the form in Schedules Al and B) of the Mus- 
salman) Wakf Act in respect of the wakf property at Falkland Road, C. S. No. 170 
of Tardeo Division. In default, sanction under s. 10B(1) will be given for the 
prosecution of the respondent for an offence under s. 10 of the Wakf Act.” 


The accused did not comply with that order, and accordingly a prosecution 
was launched. 


Before the learned Magistrate the accused desired to contest his liability 
to conviction on the ground that the property was not wakf property, and that 
he was not a mutawalli; but the learned Magistrate held that he was pre- 
cluded from going into that question by s. 6F of the Amending Act on the 
ground that those matters had already been covered by an inquiry under 
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s. 6C ; and the only question before us at the moment is whether that deci- 
sion 1s right. i 

As I have pointed: out, the notice ied on the accused did not specify that 
it was an inquiry under s. 6C, and, apart from the irregularity arising from 


the reference to the Wakf Committee, I think it is open to the accused to say 


that he had no idea that an inquiry under s. 6C was being held, and that, al- 
though the learned acting Chief Judge recorded findings in respect of matters 
which would be covered by an inquiry under s. 6C, the accused did not know 
that the learned Judge was going to adopt that course ; and it may be that 
if he had known that an inquiry was being held under s. 6C, the result of 
which would be final, when the matter came before the Magistrate, he would 
have adopted different tactics to those which he did adopt. 

On that ground we must send the matter back to the learned Magistrate 
to be dealt with on the basis that EE has not been any recorded RE 
under s. 6C. ' 

There is one other matter, which I desire to mention. Experience seems 
to show that the Dawoodi Bohra community are very reluctant to accept this 
Act, and mutawallis of wakfs created by” that community are reluctant to 
render accounts. We are not, of course, concerned with the merits of any 


- question of that sort. All that the Court has to do is to see that the law is 


enforced. Now, here we have a special order made apparently under s. 6A 
directing certain particulars and accounts to be delivered by the accused within 
a certain fixed period. That order has been disobeyed. On the face of it 
that seems to show that the accused has been guilty of contempt of the Court 
of Small Causes, and that is a matter which this Court may deal with under 
the Contempt of Courts Act, 1926. The matter has, of course, not been con- 
sidered up to the present moment ; but we propose to serve notice upon the 
accused and upon the Public Prosecutor to show cause why the accused should 
not be committed to prison, or.otherwise dealt with, under the Contempt of 
Courts Act, for his contempt in having disobeyed the order made by the act- 
ing Chief Judge of the Small Cause Court on September 4, 1939, directing 
him to furnish within thirty days from the date of the order a statement of 
particulars under s, 3 (in the form in Schedule D) and a statement of accounts 
under s. 5 (in the form in Schedules A and B) of the Mussalman Wakf Act 
in respect of the wakf property at Falkland Road, C. S. No. 170 of Tardeo 
Division. 

The conviction of the accused is set aside, an the fine, if paid, to be re- 
funded. 


N. J. Wania J. I agree. 


Conviction set aside. 


av 
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THD BOMBAY LAW REPORTER. 
Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia, 


EMPEROR 
y. 
SALAMAT MARZBAN IRANI* 


Bombay Abkari Act (Bom. V of 1878), Sec. 54{—‘ An article liable to confiscation 


under cl, (a) "—Interpretation—Sale of beer without lTicense—Liquor found 
in kitchen and godown—Liability of liquor to be confiscated. 


Before s. 54, cl, (b), of the Bombay Abkari Act, 1878, can come into opera- 
tion, there must be an offence committed under the Act, an article must be 
liable to confiscation under cl. (a), and that article must be dealt with in the 
manner specified along with, or in addition to, the other articles sought to be 
confiscated. 

The expression “an article liable to confiscation under cl. (a) ” in s, 54, cl. 
(b), means that the only articles which are liable to confiscation under cl. (b) 
are articles lawfully imported, transported, manufactured, had in possession or 
sold along with something which had actually at the time become liable to con- 
fiscation. It does not mean an article which may become liable to confiscation 
under cl. (¢) on the commission of an offence which brings s. 54 into operation. 

The accused sold a bottle off beer and a bottle of rum without a license to a 
bogus customer whereupon the police raided the premises, seized the two bottles 
sold, and attached some liquor in the kitchen, anda large quantity of liquor from 
a godown at the back of the accused’s premises. The trying Magistrate con- 
victed the accused of an offence under s. 43(1) (4) of the Bombay Abkari Act, 
1878, and ordered confiscation, under s. 54 of the Act, of the liquor attached 
by the police in the kitchen and the godown. ‘On appeal :— 

Held, that the liquor in the kitchen: and in the godown was never had in 
possession of the accused along with the two bottles sold after they became 
liable to confiscation for they were immediately seized by the police, and that, 
therefore, that liquor was not liable to confiscation under s. 54(6) of the Act. 


THE accused had a shop in the Khodadad Circle at Dadar in Bombay. 
On March 25, 1941, the police sent a bogus customer with marked notes 
and coin to the shop of the accused to buy liquor while they waited on the 
footpath opposite the shop. The customer purchased from the accused one 
bottle of beer and one bottle of rum, and just then the police raided the shop 
of the accused who ‘had sold the intoxicants without a license. They recovered 


“Criminal Appeal No. 399 of 
1941, from conviction and sentence 
recorded by G. A, Sabnis, Presidency 
Magistrate, 7th Court, Dadar, Bom- 
bay. 

t The section runs as follows :-— 

54. Whenever dn offence under 
this Act has been committed ; 

(a) any intoxicant, hemp, mhowra 
flowers, materials, still, utensil, im- 
plement or apparatus in respect of 
which the offence has been commit- 
ted ; ‘ 
(b) any intoxicant, hemp, or 


` mhowra flowers lawfully imported, 


transported, manufactured, had in 
possession or sold along with, or in 
addition to, any article liable to con- 
fiscation under clause (a); 

(c) the receptacles, packages and 


„ coverings in which any article liable 


to confiscation under clause (@) or 
clause (b) is found and the other 
contents of such receptacles, packages 
and coverings, and the animals, carts, 
vessels or other conveyance used in 
carrying any such article, shall be 
liable to confiscation, 
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the marked notes and coin from the till of-the accused, seized the two bottles 
sold, and attached a number of bottles of beer, whisky and brandy (exhibit E) 
from the kitchen, and several cases of brandy and whisky (exhibit G) from 
the godown at the back of the accused’s shop. 

The trying Magistrate convicted both the accused under s. 43 (1) (7) of the 
Bombay Abkari Act, 1878, sentenced accused No. 1 to pay a fine of Rs. 300, 
and accused No. 2 to pay a fine of Rs. 75. He also ordered exhibits E and G 
to be confiscated. 

The accused appealed .to the High Court. 


H. C. Coyajee, with S. S.  Kavalekar, and (Miss) Kamal Samant, for the 
accused. 
R. A. Jahagirda, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an appeal by the accused against their convic- 
tion under s. 43(1');(7) of the Bombay Abkari Act, 1878, the offence charged 
being that they sold without a licence a bottle of beer and, a bottle of rum. 
At the trial the bogus customer went back on his original statement, but I 
agree with the learned Magistrate that there was quite enough evidence to 
show that on the day in question the appellants did sell a bottle of beer and 
a bottle of rum, and, in my opinion, therefore, their conviction is justified. 

But the learned Magistrate, ın convicting the accused, passed an order for 
the confiscation of exhibits-E and G, exhibit E being liquor which was found, 
on the police raiding the premises, in the kitchen adjacent to the place where 
the sale took place, and exhibit G being a very considerable amount of liquor 
found in a godown at the back of the accused’s premises, and the principal 
question in this appeal is whether those exhibits are liable to confiscation. The 
section dealing with confiscation is.s. 54 of the Bombay Abkari Act, which 
provides in cl. (æ) that whenever an offence under the Acti has been commit- 
ted, any intoxicant, hemp, mhowra flowers, matertals, still, utensil, implement 
or apparatus in respect of which the offence has been committed, shall be 
liable to confiscation. Under that clause undoubtedly the bottle of beer 
and the bottle of rum in respect of which the offence was committed were 
liable to confiscation. ‘The other articles, it is said, are liable to confiscation 
under cl. (b), which applies to any intoxicant, hemp or mhowra flowers law- 
fully imported, transported, manufactured, had in possession or sold along 
with, or in addition to, any article liable to confiscation under cl. (a). 
Before cl. (b) comes into operation, there must, therefore, be an offence com- 
mitted under the Act, an article must be liable to confiscation under cl. (a), 
and that article must be dealt with in the manner specified along with, or in 
addition to, the other articles sought to be confiscated. It is alleged by the 
prosecution that exhibits E and G were had in possession along with articles 
liable to confiscation, namely the bottles sold. 

Now, in this case the offence under the Act was the sale, and until the sale 
took effect,’ the bottle of beer and the bottle of- rum sold were not liable to 
confiscation. ‘Therefore, if one reads cl. (b) literally, nothing was had in pos- 
session along with, or in addition, to, an article liable to confiscation, because 
after the sale, when the liability | to confiscation arose, the bottle of beer and 
the bottle of rum.were seized by the police, and they were never had in posses-~ 
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sion along with the-other intoxicants in the possession of the accused. There- A. Cr. J. 
fore, it seems to me on a literal reading of cl. (b) that the articles in exhibits 1941 
E and G are not liable to confiscation, and this oe a penal clause, we must “~~ 
construe it strictly. EMPEROR 
The learned Government Pleader says that ie expression in cl. (b) “an S ee 
article liable to confiscation under cl. (a@)”” means an article which may be- Marzpan 
come liable to confiscation under cl. (æ) on the commission of the offence Irani 
which brings s. 54 into operation. If one were to read the clause in that way, a 
I think many difficulties would arise. Clause (b) deals not only with sale, weedeat. 
but also with other matters, for instance, importation ; and if one were to hold 
that importation of articles, along with an article which might subsequently 
become liable to confiscation, may result in confiscation of the whole of the 
consignment imported, this amazing result would follow, that a sale of a bottle 
of whisky might lead to the confiscation of the whole ship-load' of whisky with 
which it was imported, possibly a'long time before. Obviously that cannot 
be right and the learned) Government Pleader admits that one would have to 
limit the words “ become liable to confiscation” by imposing some degree of 
proximity both in time and place. But that is asking the Court to legislate. 
It seems to mie that the only sound way to construe this not very clear clause 
is to take the words literally, and to say that the only articles which are liable 
to confiscation under cl. (b) are articles lawfully imported, transported, manu- 
factured, had in possession or sold along with something which had actually 
at the time become liable to confiscation. In- this case the articles in the 
kitchen and in the godown were never had in possession along with the bottles 
sold after they became liable to confiscation. Therefore, those articles are 
not liable to confiscation. 
The appeal, therefore, will be dismissed, with this modification that the 
order for confiscation of exhibits E and G wal be set aside, and those exhibits 
must be returned to the accused. 


N. J. WADIA J. I agree. 
Appeal dismissed. 


ete 


CRIMINAL REFERENCE. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 
EMPEROR 1941 


v. Snym” 
DHARMAPPA YELLAPPA SAMBRANI.* November 11. 


Bombay District Police Act (Bom. IV of 1890), Secs. 61(1) (£), 39, el. (g)—Public 
street—Obstruction—Giving caste dinners in public street. 

Section 61(7) (f) of the Bombay District Police Act, 1890, ought to be read 

in one part only. The first sentence deals with obstruction by allowing any 


+ Criminal. Reference No.. 106 of, guashing of conviction and sentence 
1941, made by R. M. Bhise, Sessions passed by R, R. Baindur, Honorary 
Judge of Dharwar, recommending the Magistrate, First ‘Class, at Dharwar. 
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animal or vehicle which i9 in the street for certain purposes to remain there 
longer than may be necessary for any such purpose. The second part of the 
section forbids certain forms of obstruction including those which may be 
covered by an order made by the District Magistrate under s. 39(g) for an 
unreasonable length of time or contrary to any regulation made or published 
by the Magistrate of the district. The sentence referring to a regulation of 
the District Magistrate is part of the preceding sentence, and not of the sentence 
which follows. Then comes the third branch of the single clause which prohibits 
obstruction by exposing anything for sale or setting out anything for sale in 
or upon any stall, booth, board, cask, basket ; and the fourth branch prohibits 
obstruction in any other way whatsoever. - 

A person, therefore, is not entitled to obstruct a street by exposing things 
for sale in or upon any stall and so forth in the street, which type of obstruction 
is prohibited apart from any regulation made by the District Magistrate. 

Hence, a person who obstructs a street by inviting people to sit and dine 
in it for a length of time commits an act of the same nature as obstructing 
it by leaving vehicles or animals or packages in it, and renders himself liable 
for an offence under s, 61(2)(f) of the Act. 


OBSTRUCTION in a public street. 

The accused was a member of the Harijan community at Dharwar and 
a councillor of the local municipal borough. 

On January 26, 1940, the accused gave a dinner to members of his caste 
at about 10 p.m. For want of space in his house the diners numbering about 
fifty or more sat in the public street in front of the house in rows and ate 
there their food from plates. The function occupied nearly half-an-hour. 
The vehicular or pedestrian traffic was nil at the time. Similar functions 
tcok place in previous years also without let or hindrance. While the above 
dinner was going on some Muslim youths came there and insisted on their 
right to pass through the road. The diners objected, and a fight ensued. 

The accused was, on the above facts, convicted of the offence of obstructing 
a public street under s. 61(1) (fi) of the Bombay District Police Act, 1890, 
and sentenced to pay a fine of one rupee. The trying Magistrate observed 
as follows :— 

“The accused in this case is prosecuted under the part‘of s. 61(Z)(f), worded. 
‘or in any other way whatsoever causes obstruction’, In my opinion this part 
of the section is not governed by the preceding part of it which is worded ‘ contrary 
to any regulation made and published by the Magistrate of the district’. The 
part in question is an independent one and stands by itself. It is the preceding 
part which requires a regulation because it is referred to in s. 39(g) of the said 
Act under which provision of law alone the District Magistrate is authorised to 
make rules and regulations. The question that the entire s. 61 is made applicable 
to the District is beyond doubt {vide Notn. No. 6177, dated 12 M. 1890, on p. 1725 
of Bom. G. G. of 1890).” 


The Sessions Judge was of opinion that the conviction could not be sup- 
ported as there was no regulation by the District Magistrate framed and 
published, and referred the case to the High Court, observing as follows :— 

“Tt is undisputed that section 61 has been extended to the local area with which 
we are concerned ; but at the same time, it is undisputed that no regulation referred 
to in sub-cl. (f) has been made and published by the Magistrate of the district. 
It is also undisputed that this case is covered by the general words occurring at 
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the end of the sub-clause ‘in any other way whatsoever causes obstruction’. It is 
plain that if these words are governed by the words ‘contrary to any regulation ..’ 

the conviction cannot stand in the absence of the requisite regulation. The learned 
Magistrate considered that these words did not govern, because in the relevant 
provision in. s. 39(g) of the Act (which according to him is the provision authoris- 
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ing the District Magistrate to make rules and regulations) this is not one of the DHARMAPPA 


matters referred to. 

“I am unable to agree with the reasoning of the learned Magistrate. I must 
mention in the first place that s. 39 of the Act relates to the power of making 
rules or orders while s. 61(1)(f) refers to a regulation made and published by 
the District Magistrate. I shall secondly point out that s. 39(g) seems to refer 
only to building operations and the tying of horses and animals in the street, while 
the matters referred to in s. 61(1)(f) as admittedly requiring regulation by the 
District Magistrate are not-referred to in that section. The third argument against 
the construction put by the learned Magistrate 1s the scheme of the section itself, 
It falls into two portions. The first portion provideg for those matters which do 
not require any regulation to be made and published by the District Magistrate : 
the second those that require it. The words that constitute this oftence follow 
the words ‘contrary to any regulation ...’ and are apparently governed by it. 
The construction adopted by the learned Magistrate requires us to divide the section 
into three parts—the first pertaining to those matters that do not require any 
regulation of the District Magistrate, the second to those that require it, and the 
third to those again that do not require it. I consider this to be an unnatural 
construction. If the legislature intended that no regulation was needed, they should 
have combined the last part with the first part of it and put the words ‘in any 
other way etc.’ (which constitutes this offence) before the words ‘or contrary to 
any regulation ...” I must next say that there would have been at least a comma 
placed after the word ‘basket’ to indicate that the words constituting this offence 
do not go with the immediately preceding portion and do not require regulation. 
I should lastly say in this connection that regulations are usually necessary where 
a penal provision like this is couched in general terms; and it is too much to 
think that the Legislature did not want the District Magistrate to frame and 
promulgate regulation touching it ... Section 39 is evidently not exhaustive; 
but even assuming that there is any scope for doubt while reconciling that section 
with s. 61, the petitioner is entitled to the benefit of it.” 


The reference was heard. 


G. P. Murdeshwar, for the accused. 
'R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is a reference made by the Sessions Judge of Dhar- 
war raising a question as to the construction of cl. (f) of s. 61(Z) of the 
Bombay District Police Act, 1890. The facts are not in dispute. The accused 
was charged with obstruction in that he gave a caste dinner in the street 
outside his residence, a thing which he had been in the habit of doing in 
years past without any objection being raised. But on this occasion some 
people desired to pass along the road and were obstructed by the diners. Both 
the lower Courts held, rightly, that the act of the accused amounted to 
obstruction, but the question is whether it amounted to an obstruction pro- 
hibited by the Bombay District Police Act. Section'61(1)' (f) provides that : 

“Whoever ... 

(f) causes obstruction in any street by allowing any animal or vehicle which 
has to be loaded or unloaded or to take up or set down passengers, to remain or 


stand therein longer than may be necessary for such purpose, or by leaving any 
vehicle standing or fastening any cattle therein, or using any part of a street as 
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A.Cr.J. a halting-place for vehicles or cattle, or by leaving any box, bale, package or other 
1941 thing whatsoever in or upon a street for an unreasonable length of time or contrary 
Compe to any regulation made and published by the Magistrate of the district, by exposing 

EMPEROR anything for sale or setting out anything for sale in or upon any stall, booth, board, 
v. cask, basket or in any other way whatsoever causes obstruction ”, 


DHARMAPPA . 
YELLAPPA 1S guilty of an offence. 


— There are three possible constructions of that sub-section, one of which appeal- 
ere CJ.ed to the learned Magistrate, who tried the case, the second of which appealed 
to the learned Sessions Judge, who made the reference, and the third of which 
my learned brother and I think to be the right construction. The first con- 
struction is that the clause should be read in three parts. What is forbidden 
is, first, certain types of obstruction not covered by any regulation of the 
District Magistrate, secondly, certain types of obstruction which are contrary 
to any regulation made and published by the District Magistrate, and, 
thirdly, obstruction caused in any other way whatsoever. The obstruction 
caused by the accused can fall only under these general words, and on this 
reading of the section such obstruction need not be contrary to a regulation 
made and published by the District Magistrate. This is the view adopted 
by the trial Magistrate. The learned Sessions Judge considered that the clause 
should be read in two parts, the first part dealing with certain specified 
obstructions not covered by any regulation made by the Magistrate, and the 
second part dealing with matters which are only obstructions if contrary to 
a regulation made and published by the District Magistrate, and that the 
second category includes not only exposing anything for sale etc. but also 
obstruction falling within the general words. The learned Judge considered 
that as obstruction caused by giving a dinner party in a public street is not 
prohibited by any regulation made by the District Magistrate, it does not 
amount to obstruction prohibited by sub-cl. (f). The difficulty in the way 
of both these constructions is that they pre-suppose that the District Magis- 
trate possesses powers which under the Act he does not possess. The con- 
struction adopted by the learned trial Magistrate pre-supposes that the Dis- 
trict Magistrate has power to make and publish a regulation relating to 
exposing anything for sale, etc..in a public street, and the construction adopted 
by the learned Sessions Judge pre-supposes that the District Magistrate pos- 
sesses not only that power, but also power to sanction other formis of obstruc- 
tion. But when one looks at s. 39, which authorises the District Magistrate 
to make various orders, the only sub-clause which seems to deal with the 
obstruction of public streets is sub-cl. (g) which reads 
“prohibiting, except under such reasonable regulations as the Magistrate of the 
district may impose, the making of any excavation, the placing of building materials 
or other articles, or the fastening or detention of any horse or other animal in 
any street”. 


Placing of materials, or the leaving of a horse or other animal in a public 
street are some of the forms of obstruction covered by s. 61(1) (f). 

The view which we are disposed to take, as to the construction of s. 61(2) 
(f), is to read the whole section in one part only, and not in two parts, 
or three parts. The first senténce ‘deals with obstruction by allowing any 
animal or vehicle which ts in the street for certain purposes to remain there 
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longer than. may be necessary for any such purpose. The second part of A.Cr.J. 
the section forbids certain forms of obstruction including those which may 1941 
be covered by an order made by the District Magistrate under s. 39(g) for _ ~*~ 
an unreasonable length of time or contrary to any regulation made and eee 
published by the Magistrate of the District. That is to say the second DHARMAPPA 
branch prohibits “leaving any vehicle standing or fastening any cattle there- YELLAPPA 
in, or using any part of a street as a halting place for vehicles or cattle, or = ~~ 
by leaving any box, bale, package or other thing whatsoever in or upon a AA CJ. 
street for an unreasonable length of time or contrary to any regulation made 

and published by the Magistrate of the District.” The sentence referring 

to a regulation of the District Magistrate is part of the preceding sentence, 

and not of the sentence which follows, as the lower Courts considered. Then, 

on that construction, comes the third branch of the single clause which pro- 

hibits obstruction by exposing anything for sale or setting out anything for 

sale in or upon any stall, booth, board, cask, basket ; and the fourth branch 

prohibits obstruction in any other way whatsoever. On that view of the 

matter a person is not entitled to obstruct a street by exposing things for sale 

in or upon any stall and so forth in the street, and that type of obstruction 

is prohibited apart from any regulation made by the District Magistrate. 

I cannot see any reason why a person should be allowed to obstruct a street 

by placing stalls in it unless the District Magistrate has prohibited such action 

under a power which he does not possess under the Act. It seems to me 

that the construction which we adopt presents no difficulty at all, and gives 

an intelligible meaning to the whole of the section. The only criticism 

which may be made upon the construction is that there is no disjunctive 

before the words “by exposing anything for sale”. But the omission of 

the disjunctive is not really of much importance. It is quite grammatical to 

forbid acts (a), (b), (c), (d), or (e) or to forbid act (e), or act (b), or act 

(c), or act (d), or act (e), and it is not very ungrammatical to forbid act (a) 
or act (b) or act (c) or act (d) or act (e). This is what it really comes to. 

The omission of one “or” is not of much significance. In the result there- 

fore we agree with the conclusion of the learned ‘Magistrate that this obstruc- 

tion comes within the general words. No doubt the general words must 

be read ejusdem generis with the words which have gone before, but obstruc- 

tion of a street by inviting people to sit in it for a length of time seems 

to me of the same genus as obstructing it by leaving vehicles or animals or 

packages in the street. We therefore make no order on the reference. 


N. J. Wania J. T agree. 


No order mede. 
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Before Sin John Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 


SAVLARAM SADOBA NAVLE 


1941 
eye v. 


November 18. DNYANESHWAR VISHNU CHINKE.* 


Criminal Procedure Code (Act V of 1898), Sec. 522—Order for possession—High 

Court—Revision jurisdiction—No. time limit. 

Where a trying Magistrate declines to make an order for possession under 
s. 522(1) of the Criminal Procedure Code of 1898 on the ground that the 
application to recover possession is not made within one month from the date 
of conviction, the High Court can, under s. 522(3) of the Code, in revision 
only against that order, make ani order for possession in a proper case. 

Fida Hussain V. Sarfaraz Hussain’, Rameshwar Singh v. King-Emperor, and 
Emperor v. Nihal Singh’, followed. 


ORDER for possession under s. 522 of the Criminal Procedure Code, 1898. 

Savlaram (applicant) obtained a decree in the Court of the First Class 
Subordinate Judge at Poona, against Dnyaneshwar (opponent) and others, 
and applied, in 1934, to execute the decree by sale of two houses belonging 
to the opponent. The houses were purchased at a court-sale by the appli- 
cant, who was put in possession of the two houses on September 15, 1939, 
and October 25, 1939, respectively. The applicant locked the houses, and 
put them under the watch of a ramoshi. On November 2, 1939, the opponent 
and his family members threatened the ramoshi with violence, broke open 
the locks, and stepped into possession of the two houses. The applicant came 
to know of this on November 17, 1939, and he filed a complaint of house- 
trespass in the Court of the First Class Magistrate at Bhimthadi. 

On November 30, 1940, the Magistrate held that the opponent broke open 
the locks by intimidating the ramoshi and effected entry into the houses, 
and convicted him of an offence under s. 448 of the Indian Penal Code, and 
fined him in a sum of Rs. 40. 

On January 8, 1941, the applicant applied to the Magistrate for an order 
to restore the possession of the houses to him, but the application was dis- 
missed on May 26, 1941, on the ground that it was not made within the 
time specified in s. 522 of the Criminal Procedure Code. 

The applicarit then applied, on July 9, 1941, to the District Judge at Poona 
for an order under s. 522, but the Judge ordered on July 10, 1941: “ As 
this application does not lie to this Court, it 1s allowed to be withdrawn.” 

‘On September 3, 1941, the applicant applied to the High Court in revision. 


K. V. Joshi, for the petitioner-complainant. 
S. G. Patwardhan, for the opponent-accused. 
No appearance for the crown. 


* Criminal Application for Revi- 1 (19835) I. L oo 12 Pat, 787. 
sion No. 349 of 1941, from an order 2 (1925) I. L. R. 4 Pat. 438. 
passed by N. B. Chaudhury, Magis- 3 [1939] ve 863. 


trate, First Class, at Bhimthadi. 
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BEAUMONT C. J. This is an application im revision which, in substance, A. Cr. J. 
asks us to make an order for possession under s. 522 of the Criminal Pro- 1941 


cedure Code., Sub-section (7) of that section provides : mars 
j l SAVLARAM 
Whenever a person is convicted of an offence attended by criminal force or show SADOBA 
of force or by criminal intimidation and it appears to the Court that by such ‘force v. 


or show of force or criminal intimidation any person has been dispossessed of any DNYANESH- 
immoveable property, the Court may, if it thinks fit, when convicting such person wAR VISBNU 
or at any time within one month from the date of the conviction, order the person — 
dispossessed to be restored to the possession of the same.” 


Sub-section (3) provides that an order under that section may be made by 
any Court of appeal, confirmation, reference or revision. 

Now, in this case on November 30, 1940, an accused person was convicted 
of criminal house-trespass under s. 448 of the Indian Penal Code. From 
the learned, Magistrate’s judgment there is no doubt that criminal intimidation 
was used ; there is a clear finding to that effect. I have no doubt that had 
the learned Magistrate been asked to make an order under sub-s. (7) of 
s. 522 of the Criminal Procedure Code, he would have done so, because the 
evidence showed that the complainant had purchased the house property in 
‘question, which had formerly belonged to the accused, at a court-sale in 1939, 
and had been put into possession by the Court ; he had left a watchman to 
look after the house in his absence, and the accused! intimidated the watch- 
man, and recovered possession of the house which had been given to the com- 
plainant by the Court. So that on the merits it seems to me clearly to be a 
case in which an order ought to have been made under s. 522 for possession ; 
but unfortunately the learned Magistrate was not asked at the hearing to 
Make an order for possession. An application, however, was made to him 
on January 8, 1941, and on May 26, 1941, the learned Magistrate dismissed 
that application on the ground that it.was not made within one month from 
the date of the conviction, and, therefore, he had no jurisdiction to make the 
order. That order is clearly right, because at the expiration of a month the 
Magistrate is functus officio. Then the complainant applied on July 9, 1941, 
to the Sessions Judge of Poona for revision of the order refusing to restore 
possession, and asking the Sessions Judge himself to make an order for pos- 
session. The learned Sessions Judge expressed the opinion that the appli- 
cation did not lie to his Court, and it was allowed to be withdrawn. ‘The 
learned Sessions Judge was not a Court of revision, and I ‘think he could 
not have made an order himself under s. 522(3), but he might have referred 
the matter to this Court, if he had thought that course desirable. However, 
in fact the application was withdrawn on July 10, 1941 ; and on September 
3, 1941, that is, within sixty days, this application was made asking this 
Court to make an order for restoration of possession under the inherent juris- 
diction contained in s, 561A of the Criminal Procedure Code. There is no 
question of inherent jurisdiction. The question is whether we have jurisdic- 
tion to make the order under s. 522(3), and we propose to treat the appli- 
cation as one under that sub-section asking us in revision of the Magistrate’s 
order refusing to make an order for possession to make an order ourselves. 

Under the rules of this Court we do not normally entertain applications 
in revision, unless an application has previously been made to the Sessions 
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A. Cr. J}. Court or the District Magistrate, as the case may be. But in this case within 
1944 due time an application was made to the Sessions Court, and if the Sessions 
er Judge had dismissed the application, the applicant could have come in revision 

pores to this Court. As he withdrew his application, that course is not open. But 
i so far as the High Court rules are concerned, I think we can take the appli- 
DNYANESH- cation to the Sessions Court as sufficient compliance with the spirit of the 
WAR VISHNU rule, and we may, therefore, properly entertain this application in revision 
against the Magistrate’s order. 

The real point which arises is whether we have jurisdiction to make the 
order under s. 522(3). It may be said on the one hand that the reference 
in subs. (3) of s. 522 to “a Court of appeal or revision” is to a Court 
` hearing an appeal or revision application against the accused’s conviction, 
‘when, no doubt, an order could be made under s. 522(3), and that it is illo- 

gical on an application to revise an order of the Magistrate refusing posses- 
sion under s. 522(Z) to hold that the order was perfectly right, but that this 
Court ought nevertheless to make an order substantially in the terms of the 
order which the Magistrate had refused. That is the view taken by a Judge 
of the Peshawar Judicial Commissioner’s Court in Said Umar v. Abduikadir:. 
But after all legislation is not necessarily founded on logic, and it may be 
that the legislature intended that whilst a Magistrate must make an order 
within a limited time, it should be open to a Court of appeal or revision 
to make an order after that time, which the Magistrate himself could. not 
have made, That is the view adopted by the Patna High Court in Fida 
Hussain v. Sarfaraz Hussain? and in Rameshwar Singh v. King-Emperor® and 
by the Allahabad High Court in Emperor v. Nihal Singh*. In those cases 
it was held that, notwithstanding that there was not before the Court any 
application in appeal or revision against the conviction of the accused, and 
notwithstanding that the Magistrate had rightly dismissed the application 
for an order for possession under s. 522(1) because made more than a month 
after the conviction, and although that order was the only one brought up in 
revision, still the High Court could under sub-s. (3) of s. 522 make an order 
for possession in a proper case. 

In miy opinion, the view of the Patna and Allahabad High Courts is the 
correct one. We are hearing in this case a revision application, and, there- 
fore, we are a Court of revision within the meaning of s. 522(3), and it 
seems to me, therefore, that we have jurisdiction to make an order under 
s. 522(1), and as we are satisfied on the merits of the case as found by the 
learned trial Magistrate that an order ought to be made under that section, 
we propose to make one. 

We order that the complainant be restored to possession within one month. 


Beaumont Cl. 


N. J. Wapra J. I agree. 


Order accordingly. 


1 (19386) 38 Cr. L. J. 333. 3 (1925) I. L. R. 4 Pat. 438. _ 
2 (1933) I. L. R. 12 Pat. 787. 4 [1939] All. 863. 
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CRIMINAL REVIEW. 


Before Sin John Beaumont, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 


EMPEROR 
V. 
ALI MAHOMED ADAMALLI (NO. 2).* 
Contempt of Courts Act (XU of 1926)—Mussalman Wekf (Bombay Amend- 
ment) Act (Bom. XVHI of 1935), Secs, 6A, 6Bi—Order made by Chief 


Judge of Small Cause Court at Bombay—Mussalman Wakf Act (XLII of 1923), 
Secs. 3 and 5—Order to furnish particulars and accounts of wakf propertses 


within specified time—Disobedience of order—Contempi of Court—High Couri-— ' 


Jurisdiction to deal with contempt. 

An order made by the Chief Judge of the Bombay Court of Small Causes 
under s. 6A of the Mussalman Wakf Act, 1923, directing a person to furnish 
within a specified time the statement of particulars of a wakf property under 
s. 3 of the Act and the statement of accounts of the wakf property under s. 5 
of the Act, being an order directing the person to do a specific thing within 
a limited time, can, if disobeyed, be enforced by the High Court by proceedings 
for contempt of Court under the Contempt of Courts Act, 1926. 


THIS was a notice issued by the High Court of Bombay on November 12, 
1941; to the accused Ali Mahomed Adamalli td show cause why he should 
not be committed to prison or otherwise dealt with, under the Contempt of 
Courts Act, 1926, for his contempt in having disobeyed the order made by 
the acting Chief Judge of the Small Cause Court, Bombay (M. S. Noronha’) 
‘on September 4, 1939, directing him to furnish within thirty days of the 
date of the order a statement of particulars of a wakf property under s. 3 
of the Mussalman Wakf Act, 1923, and a statement of accounts under s. 5 
of the Act in respect of the wakf property. 

The notice was duly served on the accused. 

The facts leading to the issue of the notice are set out in Emperor v. Ali 
Mahomed Adamalli (No. 1), reported at p. 231 ante. 


* Criminal Review No. 416 of 1941. tion 4. 

t+ The sections run as follows :— 6B. (1) Notwithstanding any- 

6A. (1) Notwithstanding anything thing contained in section 5, it shall 
contained in section 3, it shall be be competent to the Court, on failure 
competent to the Court, on failure of of a mutawalli to furnish a statement 
a mutawalli to furnish a statement of accounts as required under the said 
as required under the said section, to section, to require the mutawalli to 
require the mutawalli to furnish, prepare and furnish, within such time 
within such time as the Court shail as the Court may fix, a statement of 
fix, a statement containing all or any accounts of the nature described in 
of the particulars referred to in the the said section and for such period 
said section, including a copy of the as the Court may think fit. 
deed or instrument, if any, creating (2) The provisions of section 6 
the wakf. shall apply to any statement of 

(2) The provisions of section 4 accounts required to be furnished 
shall apply to a statement furnished under this section as if such state- 
under this section as if such state- ` ment of accounts were a statement of 
ment had been furnished under sec- accounts furnished under section 5. 


R. 32. 
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A. N. Dadanwala and M. T. Rangwala, for the accused. 
M. C. Setalvad, Advocate General, with R. A. Jahagirdar, Government 
Pleader, for the Crown. 


BEAUMONT C. J. This is the hearing of a notice issued by this Court to 
Mr. Ali Mahomed Adamalli to show cause why he should not be dealt with 
under the Contempt of Courts Act, 1926, for his failure to comply with an 
order made by the acting Chief Judge of the Small Cause Court on Septem: 
ber 4, 1939. That order was made under s. 6A of the Mussalman Wakf 
(Bombay Amendment) Act, 1935, and the order directed the respondent to 
furnish within thirty days from the date of the order a statement of particulars 
under s. 3; (in the form im Schedule D) and a statement of accounts under 


‘s. 5 (in the form in Schedules A and B) of the Mussalman Wakf Act in 


respect of the wakf property at Falkland Road, C. S. No. 170 of Tardeo Divi- 
sion, and that in default sanction under s. 10B (1) would be given for the 
prosecution of the respondent for an offence under s. 10 of the Mussalman 
Wakf Act. That is an order directing the respondent to do a specific thing 
within a limited time, and orders of that nature, if disobeyed, can be enforced 
by proceedings for contempt of Court, and under the Contempt of Courts 
Act, 1926, it is only this Court which can take action for contempt of the 
Court of Small Causes. 

The respondent has refused, and still refuses, to obey the order. His con- 
tention is that the order was wrong, because the property in respect of which 
it was made is not wakf. property. But if that was his contention he could 
have filed a suit in the High Court for a declaration to that effect, and applied 
for a stay of the order of the Small Cause Court. He did not do that, and 
the order has been in force, and has been disobeyed for over two years. He’ 
also says that he understood, from the direction to prosecute in default of 
compliance with the order, that that was the only penalty which he would 
incur. We have, however, offered him further time in which to comply with 
the order, but he says, through his counsel, quite definitely, that he does not 
intend to comply with the order. i 

As this is the first case of the kind which has come before the Court, we 
do not propose to send the respondent to prison, without the option of pay- 
ing a, fine. But we wish to make it perfectly clear that orders of the Court 
are to be obeyed, and in future when the Chief Judge of the Small Cause 
Court makes a specific order under s. 6A of the Mussalman Wakf (Bombay 
Amendment) Act directing accounts to be furnished within a limited time, and 
that order is disobeyed, this Court will not hesitate to enforce obedience to the 
order by sending the disobeying party to prison, where he may remain for a 
period not exceeding six months under the Contempt of Courts Act. 

With that warning as to what will happen in the future in cases of this 
character on this occasion we impose upon the respondent a fine of 
Rs. 1,000 (one thousand rupees), to be paid into this Court within one week. 
In default of payment of fine, the notice to be restored to the list. 


Order accordingly. 
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ORIGINAL CIVIL. 


musene mennem 


Before Mr. Justice Chagla. 





HARISCHANDRA KHANDERAO KOTHARE 
v. 
A. S. CRAIG.* 


Civil Procedure Code (Act V of 1908), O. I, r. 8&—Representative suit against de- 
fendants—Form of decree. 

Where defendants are sued in a representative capacity, all that the plaintiff 
is entitled to against them is a declaration of his right as against the class 
whom the named defendants represent. He is not entitled to a personal 
decree against them, but is only entitled to be paid out of the funds or the 
property and assets belonging to the class and in which all members of the 
class are interested. 

5 _ Bhicoobai v. Hariba Raghujit, followed. 

; Sahib Thambi v. Hamid2, dissented from. 


SUIT to recover damages for wrongful termination of service. 

The plaintiff Harischandra Kothare was a solicitor of the High Court. 
A. B. Craig (defendant No. 1) was the president and Sher Mahomed Khan 
(defendant No. 2) was a trustee of the Great Indian Peninsula Railway 
Employees’ Mutual Benefit Society. 

The object of the society was io provide any of its members with legal 
assistance for his defence in the event of prosecution under the !Indian Rail- 
‘ways Act or the. Indian Penal Code, to afford legal assistance in defending 
suits for damages brought against him in a civil Court in respect of claims 
arising out of or in the discharge of his duties, and also to provide legal 
assistance to any member charged with remissness of duties in departmental 
inquiries. 

On July 1, 1940, the diane took up service under the society under an 
oral agreement, on certain terms, the chief one of which was that he was 
to be paid a salary at the rate of Rs. 500 a month during the first-year of 
service. The conditions of service were later embodied in an agreement which 
was submitted by the defendants -to the plaintiff for his signature on March 
11, 1941, but the plaintiff declined to sign it for the reason that the con- 
ditions set out in the writing differed materially from those settled orally at 
the interview. On May 30, 1941, the defendants’ solicitors sent a letter to 
the plaintiff terminating his services. 

On July 28, 1941, the plaintiff, filed’ a suit to recover Rs. 90,000 as damages 
for wrongful termination of his services with the society, and prayed for a 
‘decree against the defendants fon the amount claimed. On the same day the 
plaintiff obtained an order for notice to issue under O. J, r. 8, of the Civil 
Procedure Code, 1908, and obtained leave of the Court “to file this suit 
against the defendants on behalf of themselves and all other members of 
the G. I. P. Railway Employees’ Mutual Benefit Society.” 


* 0. C. J. Suit No. 980 of 1941. s, C. 19 Bom. L. R. 650. 
1 (1917) 1. L. R. 42 Bom. 556, 2 (1911) I. L. R. 36 Mad. 414. 
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On October 14, 1941, the defendants’ attorneys took out a chamber sum-- 
mons for an order “that, the Judge’s order herein dated July 28, 1941, made 
ex parte be set aside, and that the service of the writ of summons effected 
pursuant to the said Judge’s order upon the defendants as representing all 
other members of the G. I. P. Railway Employees’ Mutual Benefit Society 
be set aside.” 

The summons was argued. 


N. P. Engineer, for the plaintiff. 
F. J. Coltman, for the defendants. 


CHAGLA J. This is a chamber summons taken out by the defendants for 
setting aside an ex parte order made by Mr. Justice Kania on July 28, 1941, 
and for setting aside the service of the writ of summons effected pursuant to 
the said Judge’s order upon the defendants as representing all other members 
of the Great Indian Peninsula Railway Employees’ Mutual Benefit Society. 

The suit is filed by the plaintiff, who is an attorney of this Court, for 
damages for wrongful termination of his services by the Great Indian Penin- 
sula Railway Employees’ Mutual Benefit Society. The object of this society,. 
as apparent from the rules which have been put in, is to provide any member 
of the society with legal assistance for his defence in the event of his being pro- 
secuted for an offence or offences, under the Indian Railways Act or the Indian 
Penal Code, alleged to have been committed by him and arising out of and 
in the discharge of his duties, or of actions believed to be within the scope 
of his duties as an employee of the railway. 

The defendant society wanted a legal adviser. They advertised for the 
post.. The plaintiff, who was one of the applicants, was Selected, and he 
took up his duties with effect from July 1, 1940. His services were terminated 
on May 30, 1941, and he claims, as I have already stated, damages for 
wrongful termination in the sum of Rs. 90,000. Defendant No. 1 is the 
president and defendant No. 2 is the trustee of the society. Rule 22(@) 
provides for the appointment of a trustee, and at the time the suit was 
filed defendant No. 2 happened to be the trustee. Defendants Nos. 1 and 2 
are sued as representing themselves and all other members of the Great Indian 
Peninsula Railway Employees’ Mutual Benefit Society. An ex parte order 
was obtained from Mr. Justice Kania.on July 28, 1941, for leave to sue 
defendant No. 1 and defendant No. 2 in their representative capacity under 
O. I, r. 8, of the Civil Procedure Code, 1908, and this chamber summons has: 
been taken out to set aside that order. 

The grounds on which it is urged that this order should be set aside are 
that this particular society is a fluctuating body with varying members, and 
it is urged that pursuant to the order made by Mr. Justice Kania every person 
who happens to be a member of the society at the time of tthe passing of 
the decree, even though he became such a.member after the accrual of the 
cause of action or during the pendency of the suit, would be personally liable 
to satisfy any decree passed in favour of the plaintiff. Also a person who 
became a member of the society after the accrual of the cause of action and 
the making of the order but ceased to be such during the pendency of the 
suit would also be held personally liable in the event of the suit being decreed 
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in the plaintiffs favour. It is pointed out that such members have no com- 
mon interest ‘whatever with defendant No. 1 and defendant No. 2 in this 
suit. 

Mr. Engineer for the plaintiff urges that in a representative suit filed under 
©. I, r. 8; no personal decree can be passed except against the defendants 
who are on the record of the suit eo nomine. He points out that there are 
funds of the society, that there is a trustee of the society, and that if the 
decree goes in favour of the plaintiff, the decree would be against the de- 
fendants on the record personally, and as regards the other members who 
are represented by defendants Nos. 1 and 2, it would be confined to their 
interest in the funds of the society. He further urges that there can be 
no question that the interests of all the members are common because the 
employment was by the society and the dismissal also was by the society. 
It- is not*the case here that certain members of the society employed the 
plaintiff and some others terminated his services so that different defences 
might be available to different members of the society. Mr. Coltman, on 
the other hand, on the strength of the decisions in England, to which I 
shall presently refer, contends that in a representative suit if a personal decree 
is asked for, that decree is capable of being executed not only against the 
defendants on the record eo nomine but also against all the persons whom 
the defendants represent. If that were so, then if a decree were to be passed 
in this suit, members of the society who were not members at the time the 
plaintiff was employed and also persons who ceased to be members when the 
plaintiff’s services were terminated would be liable to pay ithe decretal amount. 
The question, therefore, that arises for determination is what is the nature 
of the decree in a representative suit? Sir Dinshah Mulla in his commentary 
on the Civil ‘Procedure Code states that the general rule of law is that in 
suits where one person is allowed to represent others as defendant in æ re- 
presentafive capacity, any decree passed binds those others only with respect 
to the property of those others which he can in law represent, and although 
the party on record eo nomine may be made personally liable, no personal 
decree can be passed against the others. I am afraid that this proposition 
of law is not borne out by authorities both in this country and in England. 
The decision on which Sir Dinshah Mulla relies for this proposition of law 
is the decision in Sahib Thambi v. Hamid, and it is true that that' particular 
decision does Jay down the rule of law enunciated by Sir Dinshah Mulla. 
But the Court in that case was not called upon to construe O. I, r. 8, at all, 
and its observations on the effect of a decree passed under the provisions of 
that rule are purely obiter. In the Madras case the plaintiff obtained a decree 
against the firm of M. L. V. Sahib Malim & Co. in the Supreme Court of 
Singapore. The only partner who was served and who defended the suit 
was defendant No. 3. The plaintiff then filed a suit, based on the judg- 
ment of the Singapore Court against defendant No. 3, against defendants 
Nos. 1 and 2 as representatives of a deceased partner and against defendant 
No. 4, another partner of the firm. The relief asked against them was per- 
sonal and not restricted to partnership property in their hands. The Court 


1 (1911) I. L. R. 36 Mad. 414, 
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held that the partners who were not served in the Singapore suit were not 
personally liable but only the partnership property, if any, in their hands 
was liable for the decree of the Singapore Court 

The view taken by the Madras High Court of the effect of a decree in 
a representative suit is contrary to the whole stream of authorities in Eng- 
land and to a decision of our own Court, to which I shall presently refer. 
In Walker v. Surt the plaintiff sued in an action of debt for professional 
services rendered four named defendants on their own behalf and on behalf 
of all other members of an unincorporated religious society. Bucknill J. made 
an order authorizing the four defendants to defend on behalf of themselves 
and the unincorporated religious society. From this order of Bucknill J. 
there was an appeal, and Lord Justice Buckley’s judgment points out that 
the plaintiff was only suing for money, for which he wanted judgment against 
certain, persons, and he wanted by this order to be in a position tò say that 
he was pursuing his remedy against persons who were not parties in the 
sense of being parties on the record. In the case Mr. Lowenthal, counsel 
for the plaintiff, expressly disclaimed that if he got judgment in that action 
he could have enforced it against a person, who was not a party, but Lord 
Justice Buckley refused to accept that disclaimer and observed that what 
the Court of Appeal had to determine was whether, if that action went on, 
execution could be maintained against all the persons represented. In his 
opinion execution could be maintained, and, therefore, it was impossible to 
permit the defendants to be sued as representing not only themselves but all 
the members of the society. 

The decision in Walker v. Sur had been referred to with approval in a 


subsequent decision of the English Court on the same question: Hardie & 


Lane, Ld. v. Chiltern?, and in this case it was clearly assumed that a per- 
sonal judgment against the defendants on the record of the suit would be 
capable of execution against the persons whom they were representing under 
the representation order. 

In Barker v. Allanson® the defendants were sued as representing the branch 


“of the Durham Miners’ Association. Greer L. J. explained’ the effect of the 


representation order as making the members of the association at the date 
of the writ defendants to the action to the same extent and with the same con- ~ 
sequences as if they had been named defendants in the writ. Scott L. J. said 
(p. 475): “ The vital thing to remember is that judgment against representa- 
tive defendants means judgment against each individual person covered by 
the representation.” 

In ‘Bhicoobai v. Hariba Raghuji* the plaintiffs sued certain defendants as 
representing themselves and other members of the Dakshini Fulmali. caste 
under s. 70 of the Indian Contract Act, 1872, they having paid a sum of 
Rs. 7,234 to save the properties of the caste being sold in execution of the 
decree against the defendants. It is significant to note the form of the decree 
which was passed by Mr. Justice Marten, as he then was, in that case. 
Although a personal decree was asked for in the plaint, Mr. Justice Marten 

1 [1914] 2 K. B. 930. 4 (1917) I. L. R. 42 Bom. 556, 


2 [1928] 1 K. B. 663. s. C. 19 Bom. L. R. 650. 
3 [1937] 1 K. B. 463. 
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took an undertaking from the counsel for plaintiff No. 2 that he would not 
levy execution under the decree except against the immoveable property of 
the caste or the shares of the members of the caste, and on that undertaking 
Being given, a decree was passed for payment of the sum of Rs. 7,234. This 
undertaking would have been meaningless if all the members of the caste 
represented by the defendants had not been personally liable under the decree. 
Further Marten J. sounded a note of warning against making orders under 
O. I, r. 8, in chambers without careful consideration, as the Court might 
thereby make persons liable for large sums who were not parties to the 
suit and who had not personally authorised the litigation. 

The proper form of pleadings in a representative suit was discussed in a 
decision in Ideal Films, Ld. v. Richards’. That was a suit by the plaintiffs 
for hire of certain, films supplied by them to an unregistered society for exhi- 
bition. There were seventeen defendants in all, eleven defendants being mem- 
bers of the society and six defendants as trustees in whom the funds of the 
society were vested. The statement of claim, as originally drafted, asked for 
a simple money decree and an order against the trustees for payment of the 
same and costs of the suit. Mr. Justice Horridge made a representation order 
directing that the first eleven defendants should defend the action on behalf 
of the members of the society, but dismissed the last six defendants as trustees 
from the action on the ground that the statement of claim, so far as it con- 
cerned them, disclosed no reasonable cause of action, and was frivolous and 
vexatious. There was an appeal from this order of Horridge J., and the 
Court of Appeal allowed the pleading to be amended by inserting first in 
the statement of claim a declaration that the sum claimed by the plaintiffs 
was due and owing from the members of the society, and it allowed the 
trustees to remain on the record altering the statement of claim as against 
them to this extent that whereas as originally drawn it made the trustees 
personally liable for the costs of the action, but now it only asked for pay- 
ment out of the assets of the association in their hands. Lord Justice Bankes 
observed in his judgment that (p. 377) : 

“As it was originally framed the relief asked was judgment for the amount due 
as against the eleven defendants personally, instead of a declaration of right as 
between the plaintiffs and the class whom the named defendants represent. That 
was not the proper form in which to ask for judgment in a representative action,...” 

- This decision clearly establishes that in a suit where the defendants are 
sued in a representative capacity all that the plaintiff is entitled to against 
them is a declaration of his right as against the class whom the named de- 
fendants represent. He is not entitled to a personal decree against them, but 
is only entitled to be paid out of the funds or the property and assets be- 
longing to the class and in which all members of the class are interested. 
Now, looking to the plaint in this suit, I think it offends against the prin- 
ciples laid down by Lord Justice Bankes in [deal Films, Ld. v. Richards. 
It does not seek for any declaration of liability on the part of the members 
of the society for the amount claimed. It merely asks for a personal decree 
against the defendants, nor is there any suggestion in the plaint that the 
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decree which the plaintiff might obtain would be restricted to the funds of 
the society in the hands of the trustee or any other body in. whom the funds 
are vested under the rules of the society. 

Mr. Engineer has stated in the course of his arguments on the data 
summons that he is prepared to give an undertaking on behalf of his client 
that he would not execute the decree even if he obtained a personal decree 
againsť defendant No. 1 or against defendant No. 1 and defendant No. 2, 
but would restrict the operations to the funds of the society. He has also 
offered, if necessary, to amend the plaint to bring it in conformity with the 
principles laid down in:Ideal Films, Ld. v. Richards. As I have pointed out, 
a similar disclaimer was made by another counsel in Walker'v. Sur. As re- 
gards the question of the amendment of the plaint, till leave is given by 
the Court it is not possible for me to say what form the plaint would take. 
The question that I have to decide is, on the plaint as it stands today, whether 
the order made by Kania J. giving the plaintiff leave to sue the defendants 
in a representative capacity was justified. As, in my opinion, if a decree was 
passed against the defendants on the plaint as it stands, it would be open 
to the plaintiff to execute it against persons other than those who are on 
the record of the suit, some of whom were in no way privy to the con- 
tract between the society and the plaintiff, I think that the order made by 
Kania J. cannot be justified and should not be allowed to stand. 

I, therefore, make the summons absolute in terms of prayers (@) and (b) 
of the summons and direct that the plaintiff should pay the costs of the sum- 
mons. I certify counsel. 


Summons made absolute. 


Attorneys for plaintiff : Merwanji, Kola & Co. 
Attorneys for defendants : Little & Co. 


Bejora Mr. Justice Chagla. 


ISMAIL HAJI ARAT 
v. 
UMAR ABDULLA.* 


Musselman Waækf Validating Act (VI of 1913), Sec. 3— Family”, interpretation of 
—Wakf in favour of family, children or descendants—Wakf in favour of remote 
descendants or strangers invalid—Ultimate gift to charity invalid if intervening 
wakf invalid—Transfer of Property Act (IV of 1882), Secs. 16, 27—Indian Suc- 
cession Act (XXXIX of 1925), Secs. 116, 129—Gift void ab! initio. 

Under the Mussalman Wakf Validating Act, 1913, a beneficiary can claim 
benefit under a wakf only if (1) he belongs to the family of the settlor, (2) or 
if he is one of the children of the settlor, or (3) if he is one of the descend- 
ants of the settlor. 


*O. C. J. Suit No. 1120 of 1941 (O. S). 
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The word “ family ”, as used in s. 3 of the Act, includes (1) all those persons 
residing in the same house as the settlor and dependent upon him for mainten- 
ance, and (2) all those connected with the settlor through a common progenitor 
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or by ties of common lineage, In order to come within the purview of the Act ISMAIL HAJI 


every person getting a benefit under the wakf, however remote in line from 
the settlor himself, must be in a position to trace his descent from a progenitor 
common to himself and the settlor. 

Under Mahomedan law, a wakf in favour of strangers is not valid. 

Where a wakf created for the benefit of the settlor’s family, ‘children or des- 
cendants is valid, but the further disposition an favour of remote relatives is in- 
valid, the ultimate gift to charity is also void. 

Under s. 27 of the Transfer of Property Act, 1882, and s. 129 of the Indian 
Succession Act, 1925, the failure contemplated is the failure of a valid gift. 
Where the gift is void ab initio the subsequent gifts must fail as provided by 
s. 16 of the Transfer of Property Act and s. 116 of the Indian Succession Act. 


ORIGINATING summons. 

One Haji Jusab Haji Suleman made a will on December 14, 1922, and died 
on March 7, 1926. Ismail Haji Arat (plaintiff No. 1) and one Ebrahim Haji 
Abdulla were appointed executors and trustees of the will. 

In 1926, one Haji Abdulla Haji Mahomed claiming to be the sole heir of 
the testator filed a suit (No. 1399 of 1926) against the executors for adminis- 
tration of the estate of the deceased. The suit ended on February 1, .1927, 
in a consent decree whereby Haji Abdulla was awarded a two-thirds share 
in the estate of the deceased. 

Ebrahim Haji Abdulla died on December 22, 1933. 

On June 11, 1934, Ismail Haji Arat (plaintiff No. 1) executed a deed of 
appointment whereby he appointed plaintiffs Nos. 2 and 3, Haji Abdulla Haji 
Mahomed and Haji Haroon Haji Usman to act as trustees under the will. 
The last two died on August 1, 1935, and in May, 1940, respectively. 

One Hoosein Noor Mahomed was the sisters son of the testator and lived 
with him as a member of the family. 

The testator provided by his will that all the moveable and immoveable 
properties belonging to him should be divided in three equal parts, and one 
of such parts was settled by way of wakf. Clauses A and B of the will provid- 
ed that the net income of such share should be divided into five parts : four- 
fifths of it should be spent on purposes charitable recognised by Mahomedan 
law, and the other one-fifth should be paid to his nephew “and after his 
death divide the same among his heirs in proportion to their shares according 
to Mahomedan law,” and on failure of them, it should be spent on charities 
mentioned above. 

On February 13, 1941, Hoosein Noor Mahomed died. Umar Abdulla 
(defendant No. 1), the paternal uncles son of Hoosein Noor Mahomed, 
claimed to be his sole heir and claimed to be entitled to the whole of the one- 
fifth of the income. 

The plaintiffs filed a suit on August 20, 1941, and took out an originating 
summons on August 30, 1941, for the determination of the following ques- 
tions :— 

“1. Whether the disposition in favour of Hoosein Noor Mahomed mentioned in 
the plaint herein and his heirs from generation to generation and ultimately to charity 
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constitutes a valid wakf under the Mahomedan law ? 

2. Whether on the true construction of the said wakf the plaintiffs are liable T 
pay the one-fifth of the net income of the trust propetis mentioned in the plaint 
to ‘defendant No. 1? 

. 3. Whether in the event of the answer being in the negative, the plaintiffs are 
bound to spend the said one-fifth income of the trust properties on the charitable 
objects mentioned in the said will? 

4. What provision should be made for the costs of the plaintilfs of this sum- 
mons ? 


The Advocate General of Bombay was defendant No. 2. 
The originating summons was argued. 


` R. B. Mehta, for the plaintiffs. 
' M. Y. Haindaday, for defendant No. 1. 
M. C. Setalvad, Advocate General, for defendant No. 2. 


CHAGLA J. The plaintiffs are the present trustees under the Will of one 
Hajee Jusab Haji Suleman who died at Bombay on March 7, 1926, having 
previous to his death made his last will and testament dated December 14, 
1922. By his will the deceased ¿nter alia directed his executors to divide all 
his moveable and immoveable properties in three equal parts and to set apart 
one of such one-third part and invest the same in the purchase of some im- 
moveable property or properties in Bombay and settle by way of wakf for the 
following objects, viz— 


A. To pay, one-fifth of the net income thereof (after deducting out of the entire 
income all rates and taxes dues and duties, expenses for ordinary repairs, amount 
to be set apart by way of reserve fund, and all other necessary charges and, ex- 
penses) to his nephew Hoosein Noor Mahomed and after his death divide the same 
among his heirs in proportion to their shares according'to Mahomedan law and on 
the death of each of such heirs to divide the amount of the share of such heir among. 
his heirs according to their respective shares and so on from generation to generation 
and in the event of there being no heirs of the said Hoosein Noor Mahomed or of 
any other heir of any generation the whole of the said one-fifth portion of the income 
or the amount of the share of any of the subsequent heirs dying heirless as the case 
may be, to utilise for the charitable objects mentioned in clause (b) thereof. 

B. To spend the balance namely four-fifths of the net income of the said one-third’ 

part of his estate for rendering assistance to the, poor syed and other deserving per- 
sons at Madina Shariff, to the poor and deserving Mahomedans at Ajmer Shariff, 
to the widows and orphans of the Khatri Mahomedan community, preferably those 
among his relatives, for the education of Khatri Mahomedans and for such other 
virtuous and charitable purposes as hig executors or the trustees for the time being 
appointed for the purpose of carrying out the trust of wakf might think expedient 
and proper. 
The trustees in accordance with the directions of the will paid one-fifth of the 
net income of the one-third part of the trust properties to Hoosein Noor 
Mahomed, the sister’s son of the deceased, till his death on February 13, 1941. 
Umiar -Abdulla, defendant No. 1, is the paternal uncle’s son of Hoosein Noor 
Mahomed, and he now claims to be the sole heir of Hoosein Noor Mahomed 
and also claims to be entitled to the one-fifth of the net income of the trust 
properties which was being paid by the-trustees to Hoosein Noor Mahomed. 

The first question that is raised on this originating summons is whether the 
disposition in favour of Hoosein Noor Mahomed and his heirs froin genera- 
tion to generation and ultimately to charity constitutes a valid wakf under 
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Mahomedan law. The question really divides itself into two parts : first, 
whether the disposition in favour of the nephew is a good disposition, and, 
second, whether the disposition in favour of the heirs of the nephew is a good 
disposition. 

' It is clear that according to the law as laid down in several decisions of the 
Privy Council, prior to the Mussalman Wakf Validating Act (VI of 1913), 
the wakf in favour of the testator’s nephew and his heirs would have been 
void on the ground that the ultimate disposition to charity was illusory on 
the ground of remoteness (see Abul Fata Mahomed Ishak v. Rasamaya Dhur 
Chowdhri+). In order to get over the effect of the decisions of the Privy 
Council, Act VI of 1913 was enacted. This Act protected wakfs created by 
any person professing the Mussalman faith for the maintenance and support 
wholly or partially of his family, children or descendants, provided that the 
ultimate benefit was expressly or impliedly reserved for the poor or for any 
other purpose recognized by the Mussalman law as a religious, pious or chari- 
table purpose of a permanent character, and it was expressly enacted that no 
wakf shall be deemed to be invalid merely because the benefit reserved therein 
for the poor or other religious, pious or charitable purpose was postponed 
until after the extinction of the family, children or descendants of the person 
creating the wakf. 

In order, therefore, that a beneficiary under the wakf can claim the protec- 
tion under this Act, he must establish that he falls in one of the three cate- 
gories mentioned in the Act, viz., (1) the family of the settlor, or (2) the 
children of the settlor, or (3) the descendants of the settlor. It is clear that 
Hoosein Noor Mahomed cannot fall m either the second or the third category 
and, therefore, the question that arises is whether he can be considered to be 
a member of the family of the settlor. 

The word “family,” as pointed out by Kindersley V. C. in Green v. Mars- 
den?, “is in itself a word of a most loose and flexible description ”, and as 
pointed out by Wickens V. C. in Burt v. Hellyar’, “is a popular and not a 
technical expression ”. The question that has got to be considered is whether 
the word “family” should be construed in a narrow and restricted sense and 
its interpretation allowed to be governed by the fact that it is used in associ- 
ation with the words children and descendants, or whether a wider meaning 
should be given to that expression. In Abdul Mabud v. Nawazish Alit the 
wakf was for the settlor’s own maintenance and of that of certain others who 
were his distant collateral relations and their heirs after them. In deciding 
that collateral relations did not constitute members of the settlor’s family, 
Dalal and Cuming A. J. C.s construed the word “ family ” to mean those per- 
sons residing 'in the settlor’s house for whose maintenance he was mainly res- 
ponsible. In Musharraf Begam v. Sikandar Jahan Begam, the question 
arose whether the daughter-in-law of the settlor could be included in the term 
“family”. Although the Oudh case was not referred’ to in this decision, 
Kendall and Niamat-ullah JJ. apparently followed the same reasoning and 
held that the daughter-in-law was included in the expression “ family ” inas- 


1 (1894) I.L. R. 22 Cai. 619, P.C. 4 [1925] A. I. R. Oudh 301. 
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0.C.J. much as a daughter-in-law was more or less dependent on the settlor. 
1941 Similarly, in Mubarik Ali v. Ahmad Ali, the same question arosé with regard 
re to an adopted son of the’settlor, and Jai Lal and Skemp JJ. held that he must 
Arar be considered to be a member of the settlor’s family on the ground that as 
v, he resided with the settlor during his lifetime he must be held to be depen- 
Umar dent upon the settlor. It might be mentioned that this adopted son also 
_ ABDULLA happened to be the brother’s son of the settlor, and this decision can also be 
Chagla I. supported on the broader ground to which I shall presently refer. In Ghazan- 
ae far ‘Husain v. Ahmadi Bibi* the beneficiaries under the wakf were the nephews 
: of the settlor and their descendants. Sen and Niamat-ullah JJ. considered the 
Oudh decision and felt themselves compelled to disagree with the view taken 
by that Court. They defined the term “family” as indicating persons des- 
cended from one common progenitor and having a common lineage. They 
expressed their opinion that it could never have been the object of the legis- 
lature to exclude persons who were related by blood merely by reason of the 
fact that they did not reside in the house of the settlor or that the 
settlor was not normally responsible for their maintenance. In Imdad Ali V. 
Ashig Ali? the question that fell to be decided was whether a brother of the 
settlor was a member of the settlor’s family even when such brother lived in 
a different country and supported himself. Sir Louis Stuart C. J. and 
Muhammad Raza J. refused to place upon the word “family” tha restric- 
tion that the Oudh decision had and held that the brother, although not liv- 
ing in the same house as the settlor and not dependent upon him for mainten- 

ance, was still a member of the settlor’s family. 
The result of the decisions thus appears to be that the word “family” as 
used in Act VI of 1913 would include (1) all those persons residing in the 
same house as the settlor and dependent upon him for maintenance and (2) 
all those connected with the settlor through a common progenitor or by ties 
of common lineage. Hoosein Noor Mahomed in the case before me satisfies 
both these tests. He was undoubtedly connected with the settlor through a 
commion progenitor and also, as stated by defendant No. L in the affidavit 
filed in these proceedings which has not been challenged, he used to reside 
with the settlon and was also maintained by him. Therefore I hold that the 
disposition in favour of Hoosein Noor Mahomed was a good and valid one. 
The next question that has got to be determined is whether the disposition 
in favour of the heirs of Hoosein Noor Mahomed is a valid one. As I have 
already stated, defendant No. 1 is the heir of Hoosein Noor Mahomed being 
the paternal uncle’s son of Hoosein Noor Mahomed. Can it be said that he 
belongs to the family of the settlor? It is only if he belongs to the settlor’s 
family that the disposition in his favour can be upheld and the Mussalman 

Wakf Validating Act can apply to him. 

: It is common ground that defendant No. 1 did not reside in the same house 
as the settlor nor was he dependent for his maintenance upon the settlor. Nor 
can there be any question that the settlor and ne cannot trace their descent 
from a common pogenitor nor are there any ties of kinship between them. If 


1 [1985] A. I. R. Lah. 414. 3 (1928) I. L. R. 4 Luck. 101. 
2 (1929) I. L. R. 52 All, 368. 
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I were to hold that the disposition in favour of the heirs of Hoosein Noor 0.C.J, 
Mahomed is a good disposition, it would amount to my holding that the  1%1 
settlor could tie up his property in perpetuity| in favour of persons who were = ~~~ 
neither his children nor his descendants nor members of his family. I, there- a sp 
fore, hold that the disposition in favour of the heirs of Hoosein Noor Maho- i 
med does not come within the purview of the Mussalman Wakf Validating Umar 
Act and the disposition is therefore bad in law. ABDULLA 

Mr. Haindaday for defendant No. 1 has argued that the Court must only m, , 
look to the first beneficiary under the wakf, and if the Court is satisfied that 
he is a member of the family of the settlor, then the disposition in favour of 
the subsequent beneficiaries, provided they are the heirs of the first, is a valid 
disposition whether the subsequent beneficiaries belonged to the family of the 
settlor or not. I am afraid I cannot accede to this contention of the counsel 
for defendant No. 1. It is contrary to the plain meaning of the Act. The 
Act only permits Mussalmans to create wakfs for the benefit of the members 
of their family, their children or their descendants, and in order to come 
within purview of the Act, every person benefited by the wakf, however remote 
in time from the settlor himself, must be in a position to trace his descent from 
a progenitor common to himself and the settlor. 

The only authority that Mr. Haindaday could cite in support of this propo- 
sition was the decision in ‘Narain Das Aurora v. Haji Abdur Rahim’. The 
wakf in this case was in favour of the settlor and his heirs. The suit was 
by the mutawalli against an alienee of the wakf property, and the main ques- 
tion that was considered by the High Court of Calcutta was the question of 
limitation. Act VI of 1913 did not apply to this wakf and, therefore, it 
was also contended by the alienee that the ultimate disposition in favour of 
charity was illusory and on that ground the wakf was void. The Court came 
to the conclusion that the wakf was a valid one but dismissed the plaintiff's 
suit on the ground of limitation. Mr. Haindaday has relied on the fact that 
although the wakf was in favour of the settlor and his heirs and although 
the heirs of a Mahomedan may include persons who may not be members 
of his family, yet the Court held the wakf to be a good one. It is to be re- 
membered that the Court was not called upon to construe the word “ family ” 
as appearing in Act VI of 1913 nor was the attention of the Court directed 
to the question whether under Mahomedan law it was open to a Mahomedan 
to make a permanent dedication of his property in favour of persons who were 
in, no way related to him. This case went up to the Privy Council, and the 
decision of their Lordships of the Privy Council is reported in Abdur Rahim 
v. Narayan Das Aurora®. Their Lordships decided the appeal on the ques- 
tion of limitation alone and reversed the decision of the High Court holding 
that the plaintiff’s suit was within time. 

It was further contended by Mr. Haindaday that assuming that defendant 
No. 1 was not a member of the family of the settlor, the disposition in his 
favour is still a good disposition independently of Act VI of 1913 under the 
general Mahomedan law. Mr. Haindaday’s argument is that I should treat 
the two dispositions, viz. first one-fifth of the net income and the other four- 
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fifths of the net income of one-third of the testator’s property, as one disposi- 
tion, and as there is a substantial gift to charity—--four-fifths of the net income 
being given admittedly to charitable objects—I must hold the disposition 
as a whole to be a good disposition under Mahomedan law. Mr. Hainda- 
day’s argument is that before the passing of Act VI of 1913 all wakfs were 
upheld so long as there was a substantial gift to charity and so long as the 
wakf was one which the settlor could under Mahomedan law create. Mr. 
Haindaday strongly urges that it is competent to a Mahomedan to create a 
wakf in favour of utter strangers. - 

I cannot accept this argument. In the first place, there are two separate 
and independent dispositions, one of one-fifth of his income and the other 
of four-fifths of his income, and each can only be sustained provided it is 
valid in law. Assuming I am wrong, even so I am not prepared to accede 
to the proposition that a valid wakf can be made in favour of strangers. 
According to Arabian jurists, “wakf” is a dedication or consecration of 
property for any charitable or religious object, or to secure any benefit to 
human beings ; or, in other words, a dedication for any good purpose is a 
wakf. The Prophet has specially commended the helping of one’s family as 
“Giving alms to the poor has the reward of one alms; but that giving to 
kindred has two rewards.” “ Charity ” has been given a much wider meaning 


‘under Mahomedan law than under other systems of jurisprudence. But even 


so, in order to constitute a valid wakf the gift must be a “ sadakah”—an 
offering or gift made with the object of obtaining the approval of the Al- 
mighty, or a reward in the next world, and as Ameer Ali points out that 
while a gift to a friend would not be a “sadakah”’ because there was no 
pious intention, a gift to a friend made with the object of relieving his wants 
or of providing against his falling into indigence would be a “ sadakah”, as 
the intention in that case would be to receive the approbation of the: Al- 
mighty. Ameer Ali in his learned treatise at p. 277 in giving illustrations 
of the wakfs that may be made in favour of individuals mentions wakfs in 
favour of strangers. The learned author cites no authority for this propo- 
sition, and it seems to be clearly opposed to the texts he himself has cited 
in the earlier part of his book and his own observations. It would indeed be 
curious if Mahomedan law looked upon dispositions in favour of strangers as 
a religious, pious or charitable purpose. It is dangerous to found propositions 
of law upon texts of an abstract character without reference to limitations 
and restrictions which accompany them. 

The last and final question that arises is, if the Japo in favour of 


‘the heirs of Hoosein Noor Mahomed is void, whether the. ultimate benefit 


to charity should be given effect to and whether the trustees are bound to 
spend the one-fifth income of the trust properties on the charitable objects 
mentioned in the will. The learned Advocate General has argued’ that the 
ultimate disposition in favour of charity is valid although the intermediate 
dispositions are void. He has relied upon the principles underlying s. 27 of 
the Transfer of Property Act and s. 129 of the Indian Succession Act. The 
principle of these two sections is that although a prior disposition may fail 
in a manner not contemplated by the settlor, the ulterior disposition would 
still take effect. The learned Advocate General has argued that in this case 
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the settlor wanted charity to benefit in the event of there being no heirs of O.C. J. 
Hoosein Noor Mahomed. In this case although there are heirs of Hoosein 1941 
Noor Mahomed but as they cannot take in law, there is a failure of the leman. HAN 
disposition although in a, manner not contemplated by the settlor and, there- Apat 
fore, the ultimate disposition in favour of charity should be upheld. I do Y. 
not think the argument of the learned Advocate General is sound. The failure UMAR 
contemplated by s. 27 of the Transfer of Property Act and s. 129 of the “BDULLA 
Indian Succession Act is the failure of a valid gift. When the gift is ab Chagla 7 
initio void, the subsequent gifts must also fail as provided by s. 16 of the —— 
Transfer of Property Act and s. 116 of the Indian Succession Act. The prin- 
ciple of English law is also similar, and that is expressed in the phrase that 
a limitation following upon a limitation void for remoteness is itself void even 
though it may not of itself transgress the rule against perpetuity. In Fatma- 
bibi v. The Advocate General of Bombay, Mr. Justice West took the view 
that the rule of Mahomedan law appeared to be that should the intermediate 
purposes of the dedication fail the final trust for charity did not fail with 
‘them. This decision of Mr. Justice West has been adversely commented upon 
by the decision of the Privy Council in Mahomed Ahsanulla Chowdhry v. 
Amerchand Kundu?. No authority has been cited to me at the bar to show 
that that in fact was the principle of Mahomedan law, and I would be sur- 
prised if that were so, because in that case it would be difficult to under- 
stand why the ‘Privy Council in a series of cases before the passing of Act VI 
of 1913 held the wakfs to be void on the:ground that they were intended for 
the aggrandisemient of the family of the settlor when they could have given 
effect to the ultimate trust for charity after setting aside the intermediate 
dispositions in favour of the settlor’s family. I, therefore, hold that the 
ultimate disposition in favour of charity is also void, and the trustees are not 
bound to spend the one-fifth income of the trust properties on the charitable 
‘objects mentioned in the will. 

My answers to the questions raised in the originating summons will be :—- 

(1) The disposition in favour of Hoosein Noor Mahomed is valid. That 
in favour of his heirs and in favour of charity is void. 

(2) In the negative. 

(3) In the negative. ' ' : 
_ (4). Costs of all parties appearing to come out of the estate. Costs of the 
plaintiffs and defendant No. 2 as between attorney and client. 


Answers accordingly. 


Attorneys for plaintiffs : Tyabji, Dayabhai & Co. 

Attorneys for defendant No. 1: R. M. Kothari & Co. 

Attorney for defendant No. 2: C. C. Shah, Solicitor to the Government of 
Bombay. , 


1 (1881) L L. R. 6 Bom. 42. 2 (1889) I. L. R. 17 Cal. 498, 
510, P.C. . 
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APPELLATE CIVIL. 


Before Mr. Justice Wassoodew. 


| K. U. KULKARNI 
v. 
GANPAT HIRAJI TELI.* 


Civil Procedure Code (Act V of 1908), Sec. 60(h)—Head jobber in textile mill— 


Work of supervision over mill-hands and work as mill-hand when required— 
Whether labourer under s. 60(h)—Remuneration earned by such person whether 
wages of labourer—Entire wages of labourers and domestic servants whether 
exempt from attachment—Terms ‘salary’ and ‘wages’—Rule of construction 
when analogous words used in different parts of same clause. 


Under s, 60(2) of the Civil Procedure Code, 1908, a person can “be regarded 
as a labourer if he does or is expected to do that class of work which requires 
manual labour, e.g. the work of spinning in a textile mill. The head (i.e. head. 
jobber) of a gang of workmen employed in such a mill would also be a 
labourer if under a term of his employment he is required to participate in the 
work of his gang occasionally, The remuneration earned by him would there- 
fore be “ wages of a labourer” within s. 60(4) of the Code. 

Jechand Khusal y. Aba and Baika!, Morgan v. London General Omnibus Coa.?, 
Smith yv. Associated Omnibus Companys, National Health Insurance Act, 1924, 
In re: Professional Players of Association Football, In re,* referred to. 

Under s. 60(h) of the Civil Procedure Code, 1908, the entire wages of 
labourers and domestic servants are exempt from attachment. The term ‘ salary’ 
in that section does not include the wages of a labourer. 

Jnanendra Kuman v: Akash Chandra®, disapproved. 
In re Hormusji Jomshedji®, referred to. 

The legislature must always be presumed to aim at precision and in so doing 
would naturally follow the safe rule of always calling the same thing by the 
same name. If it has used two different expressions, though analogous in nature, 
in different parts of the same clause, it must be assumed that they -were in- 
tended to be used in a different sense. 

The Court must follow the general rule that special expressions take from 
things general. 

Where there are general words in the later clause capable ‘of reasonable appli- 
cation without being extended to the subject specially dealt with by the earlier 
clause and in the absence of any indication of any particular intention to that- 
effect, the presumption would be that the legislature did not intend by the 
use of the general expression to repeal or reduce the effect of the earlier and 


~ special clause or qualify it in any sense by taking away a particular, privilege 


of a particular class of persons. Having regard to the proper operation of the 
expression used the general clause must be congtrued in a distinct sense. 


* Second Appeal No. 14 of 1940, 
with Second Appeal No. 83 of 1940, 
from the decision of C. C. Hulkoti, 
District Judge of East Khandesh at 
Jalgaon, in Miscellaneous Appeal No. 
3 of 1939, reversing the decree passed 
by H. P. Suryavanshi, Joint First 
Class Subordinate Judge at Jalgaon, 


in Miscellaneous Application No. 82 
of 1937. 


1 
2 
3 
4 
5 
6 


(1880) I. L, R. 5 Bom. 132. 
(1884) 53 L. J. Q. B. 352. 

[1907] 1 K. B. 916. 

[1934] 2 K. B. 265. 

[1938] A. L. R. Cal 325. 

[1939] A. I. R. Sind 134. 


VOL. XLIV. | THE BOMBAY LAW REPORTER. 


APPLICATION in insolvency. 

One Ganpat Hiraji Teli (applicant) was declared insolvent on August 26, 
1938, and one K. U. Kulkarni was appointed the receiver in insolvency. The 
receiver applied to the Court that the wages of the applicant be attached. 
He reported that the applicant got Rs. 140 to Rs. 150 per month as his pay 
and asked the Court to give directions as to how much of it should be cut. 
The applicant contended that what he got was not his pay but his wages 
and therefore these were not liable to be attached under s. 60(#) of the 
Civil Procedure Code, 1908. 


The trial Judge directed the receiver to attach every month all the amount 
which the applicant got in excess of Rs. 100, observing as follows :— 


“Under s. 60 the wages of labourers and domestic servants whether payable in 
money or in kind are exempt from attachment. A labourer is a person who earns 
his daily bread by personal manual labour or in occupations which require little 
or no art or skill or previous education. Thus persons who agree to spin cotton 
and to receive a certain amount of money, for certain quantity of cotton spun by 
them are labourers and certainly their wages cannot be attached. But is the in- 
solvent such a labourer is the question. The insolvent is fifty-four or fifty-five years 
old and says is a head jobber in the Khandesh Mill at Jalgaon. He has got under 
him about 250 labourers who work under his supervision and control. He takes 
on contract certain amount of cotton from the mill authorities and gets it spun into 
yarn by the labourers under his control. For this he gets remuneration at the end 
of every month. It is thus evident that the insolvent is a sort of a contractor for 
which he gets commission and remuneration instead of being a daily wage-earner. 
That being so, it matters little that he has to work for the same number of hours 
as the mill-hands—a point much made of by his pleader. I, therefore, hold that his 
remuneration is liable to be attached and answer the question raised some time ago 
in the negative.” 


On appeal the District Judge reversed the order of the trial Judge, and 
observed as follows in his judgment :— 


“The respondent apparently means to restrict the word ‘labourer’ to one who 
does some manual work and who earns his bread by some manual labour, I think 
such a meaning is rather very narrow and restricted. I think every workman who 
comes within the meaning of the Factories Act (XII of 1911), and Workmen’s 
Compensation Act (VIII of 1923): is a labourer. According to the evidence though 
the appellant is styled as head jobber, he has to daily supervise the work of several 
mill operatives working in the spinning department. He is paid at the rate of nine 
pies per 1,000 lbs of yarn spun. Thus he earns according to the evidence, somewhere 
in the neighbourhood of Rs.:140 or so a month. The evidence in the case consists 
of two witnesses only ; the insolvent himself, exhibit 41, and Ganpat, exhibit 42. 
There. is no evidence on behalf of the creditors. I think I should quote the exact 
words of the insolvent himself as to the nature of the work. He says, ‘I have 
no fixed pay as such. I get the work done'by the mill-hands and I supervise over 
their work. In case of necessity, I have to work personally too. I have to 
work for nine hours every day’ This position has not been challenged in cross- 
examination. The other witness similarly swears. He is also not cross-examined 
on that point. Thus, it appears to me that the insolvent appellant does some work 
every day, though it may not ba the whole day long and he is a labourer since 
he is paid some amount according to the work mostly done by way of supervision 
and occasionally by personal labour as necessity arose. A ‘labourer’ in its ordinary 
dictionary meaning means ‘a man doing for wages work that requires strength or 
patience rather than skill or training’. Here the appellant’s work does not require 
any skill or training. Probably it requires some personal manual labour and a 
certain amount of patience. Such a person would be a labourer within the dictionary 


R. 34. 


265 


A.C, J. 
1941 


ee 
KULKARNI 
v. 
GANPAT 
HRAJI 


266 THE BOMBAY LAW REPORTER. [VOL. XLIV. 


‘A.C. J. meaning as defined by the Oxford Dictionary. I, therefore, think that the insolvent’s 
1941 wages are protected by s. 60, cl. (2), of the Code of Civil Procedure, so they cannot 
omega be attached ”, af 


vais The receiver and one Gopal, a creditor of the applicant, appealed ne 


HIRAJI 


Y. V. Dixit, for the appellant (in both). 
M. G. Chitale, for the applicant-respondent (in both). 
K. P. Karnik, for respondent No. 2, in Appeal No. 83 of 1940. 


WASSOODEW J. These are two second appeals from a decision of the Dis- 
trict Judge of Jalgaon reversing the order of the Joint First Class Subordinate 
Judge of that District directing that the earnings of the insolvent-respondent 
No. 1 vested in the receiver in insolvency inasmuch as they were not “ wages 
of a labourer ” within the protective provisions of cl. (4) of s. 60 ef the Civil 
Procedure Code, 1908. The learned District Judge held that the earnings 
were protected as the respondent was a labourer. The receiver and one of 
the creditors of the insolvent have filed separate appeals against that decision. 

A preliminary objection has been taken on behalf of the insolvent: that 
no second appeal lies against the District Judge's order. That objection is 
untenable because the question whether the earnings of an insolvent would 
or would not vest in the receiver under s. 28, cl. (5), of the Provincial Insol- 
vency Act, has to be decided by the Insolvency Court under the provisions 
of s. 4 of that Act which expressly provides for a second appeal. 

The principal question arising in these appeals is whether the respondent 
is a labourer within the meaning of cl. (A) of s. 60 of the Civil Procedure 
Code, for the answer to that question would be determinative of the nature 
of the earnings of the respondent. The learned District Judge has upon the 
respondent’s uncontradicted statement thus described the nature of his duties. 
He says that the respondent has no fixed pay but gets a commission upon 
the quantity of work done through him or under his supervision, that. he is 
a head jobber, that he usually gets the work of spinning done by the mill- 
hands working under him, that in case of necessity he has to do personally 
the work which the mill-hands do, and that the total period of his- daily 
work is nine hours’: That description finds support from the other witnesses 
examined in the case who too were not contradicted on that point. The learned 
Judge came to the conclusion on the question of fact that the respondent 
did some manual work every day although not continuously. According 
to his finding the terms of the respondent's employment were that he was to 
work as a mill-hand when required and supervise the work of mill-hands. 
That is a combination of duties for which the respondent received his monthly 
remuneration. The question is whether that remuneration could be described 
as the “wages of a labourer” and is therefore exempted from attachment 
under the provisions! of s. 60(/) of the Civil Procedure Code. 

The word ‘labourer’ has been variously understood and it is extremely 
difficult to say what class of workers, manual or otherwise, would come within 
that definition. The learned Judge of the Insolvency Court has described the 
respondent as a ‘head jobber’, and thought that as such he is not a labourer 
for a labourer is a person who “earned his daily bread by personal.manual 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 


labour or in occupations which required little or no art or skill or previous 
education”. That was how the term ‘labourer’ was defined by Mr. Justice 
Melvill in Jechand Khusal v. Aba and Baikat. There the Court was dealing 
with the status of persons who agreed to spin cotton belonging to a Spinning 
and Weaving Co., and to receive a certain amount of money for certain 
quantity of cotton spun by them. The learned District Judge in appeal 
adopted the ordinary dictionary meaning of the term labourer such as “a 
man doing for wages work that requires strength or patience rather than 
skill or training”. A labourer is ordinarily understood to be a person en- 
gaged in digging or doing other useful or productive work with his hands— 
(see Wharton’s Law Lexicon). A ‘labourer’ has been differently described 
in different Statutes or Acts of ‘Parliament according to their application to 
different branches of industry. For instance, a labourer in a statute dealing 
with agricultural work has been described as an agriculturist or servant en- 
gaged in husbandry ; and in that dealing with textile work as a mill-hand or 
manufacturer. A, gang of workmen employed in a textile mill industry would, 
I think, be described as labourers and the head of that gang would also be 
a labourer if he participates in the work of his gang occasionally and not 
necessarily continuously. Wharton in his Law Lexicon (14th ed., p. 561) 
under the definition of ‘labourer’ refers to Morgan v. London General Omni- 
bus Co.,2 and observes that a farmer is not a labourer within the Sunday 
Observance Act, 1677, but, nevertheless, a driver of a motor omnibus 1s, 
being ‘engaged in manual labour’—[Smith v. Associated Omnibus Com- 
pany®|. - The doing of manual work would not necessarily be a good test, 
for “professional footballers are not”, according to Nefional Health Insur- 
ance Act, 1924, In re: Professional Players of Association Football, In re, 
employed ‘by way of manual labour’. That illustrates the difficulty 
of defining the term ‘labourer’. In my opinion a person would -be 
regarded as a labourer within the meaning of s. 60(h) of the Code if he 
does or is expected to do that class of work which requires manual labour 
as the work of spinning does. The manner of fixing the remuneration could 
not be regarded as a safe test for determining whether the earnings are wages, 
for, in Jechand Khusal v. Abad and Baika, Melvill J. observed that “ remuner- 
ation of mill-hands is not any the less ‘wages’, because the amount is made 
to depend upon the number of pounds of cotton spun”. The lower Court 
has found that the doing of personal manual labour by the insolvent is a 
term of his employment and that finding-must be accepted. Consequently 
the respondent was rightly held to be a labourer and the remuneration earned 
by him “wages of a labourer” within s. 60(4) of the Civil Procedure Code. 
` But it is next argued that the entire wages of labourers or domestic ser- 
vants are not exempt from attachment, for, the first clause is controlled and 
qualified by the second clause of s. 60(h) of the Civil Procedure Code. That 
clause runs as follows :— 

“The wages of labourers and domestic servants, whether payable in money or 


in kind; and salary, to the extent of the first hundred rupees’ and one-half of the 
remainder of such salary.” 


1 (1880) I. L. R. 5 Bom. 132. 3 [1907] 1 K. B. 916. 
2 (1884) 53 L. J. Q. B. 352. 4 [1984] 2 K. B. 265. 
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. What is urged is that the term ‘salary’ includes the ‘wages of labourers’, 
and that consequently the latter are subject to exemption to the extent stated 
in the latter part of cl. (k) of s. 60. That argument assumes that the legis- 
lature used the two analogous words ‘wages’ and ‘salary’ in the same 
sense. According to Maxwell “where analogous words are used each may 
be presumed to be susceptible of a separate and distinct meaning, for the 
legislature is not supposed to use words without a meaning.” (Interpretation 
of Statutes, 8th Ed., p. 276). The legislature, in my opinion, must always 
be, presumed to aim at precision and in so doing would naturally follow the 
safe rule of always calling the same thing by the same name. If it has used 
two different expressions, though analogous in nature, in different parts of 
the same clause, it must be assumed that they were intended to be used in 
a different sense. The legislature was obviously enacting for a special class 
of wage earners as opposed to the general class of people eamiag a living 
when it stated that wages of labourers or domestic servants which are payable 
in money or kind are exempt from attachment. The Court is, therefore, bound 
to follow the general rule that special expressions take from things general. 
Where there are general words in the later clause capable of reasonable appli- 
cation without being extended to the subject specially dealt with by the 
earlier clause and in the absence of any indication of any particular inten- 
tion, to that effect, the presumption would be in my opinion that the legis- 
lature did not intend by the use of the general expression to repeal or reduce 
the effect of the earlier and special clause or qualify it in any sense by taking 
away a particular privilege of a particular class of persons. Having regard to 
the proper operation of the expression used the general clause must be con- 
strued in a distinct sense. If, as was argued, the term ‘salary’ must in- 
clude the wages of a labourer, then evidently, if it was a controlling clause, 
the first clause was redundant. The rule of construction avoids absurdity or 
redundancy in a legislative enactment. I was referred to the following expres- 
sion of opinion of Biswas J. in the case of Jnanendra Kumar V. Akash Chan- — 
dra where the question raised was whether a head clerk in a tea shop earned’ 
salary or wages and whether the term ‘salary’ bore a restrictive interpretation. 

“I do not however desire to express any final opinion on the point. All that 
I need say is that from the collocation of the words used in this clause it is fairly 
arguable that the word ‘salary’ is intended to mean salary of labourers and 
domestic servants only.” 
With extreme respect to the learned Judge, I find it difficult to agree why 
it is impossible to construe differently the meaning of the analogous words 
used—(see also In re Hormusji Jamshedji?.) In my view the second clause 
is designed to ‘protect to a limited extent salaries of servants who are outside 
the class of labourers or domestic servants. If the legislature intended that 
the later clause should control the preceding clause, in all reason it would have 
omitted the latter altogether without causing any embarrassment or difficulty. 
In that view of the matter I think the remuneration of the respondent was 
not liable to attachment at all. Therefore these appeals fail and are dis- 
missed with costs of respondent No. 1 only. i 

Appeals dismissed. 
1 [1938],A. I. R. Cal. 325. 2 [1989] A. I. R. Sind 134. 
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Before Mr. Justice Broomfield and Mr. Justice Macklin. 


KANTAWA BASAPPA PATIL 1941 
U. ~ 


SANGANGOWDA SHIVSHANKREPPA PATIL. August 25,27 


SANGANGOWDA SHIVSHANKREPPA PATIL 
; v. 


CHANNAPPA AYAPPA RUDGL. * 


Hindu law—Adoption—Dwyamushyayana adoption—Death of adopted son with- 
out marriage—Estate in adoptive family inherited half and half by adoptive 
mother | and natural mother—Subsequent adoption by adoptive mother—Such 
adopted son cannot recover moiety taken by natural mother. 

A. son adopted in the dwyamushyayana form having died unmarried, the pro- 
perty taken by him in his adoptive family was inherited half and half by his 
adoptive mother and his natural mother. The adoptive mother subsequently 
adopted another son, who sued to recower the moiety inherited by the natural 
mother :— 

Held, dismissing the suit, that the adoption of the plaintiff did not have the 
effect of divesting the natural mother of her property. 

Balu Sekharam v. Lehoo® and Anandibai V. Vasudev?, followed. 


SUIT to recover possession of property. l 
The property in dispute belonged to one Shivshankreppa, who was related 
to the parties in suit as shown in the following genealogical tree :— 


Dandappa 
o] 
Shivlingappa Basappa 
= Kantawa 
Shivshankreppa (def. 1) 
= Gurlingawa j | | 
adopted Shidlingappa Revanshiddappa Shantagowda 
(adopted by (def. 2) 
Gurlingawa) 


| 
Shidlingappa Sangangowda 
(plif.) 


The two brothers, Shivlingappa and Basappa, were divided in estate. Shiv- 
lingappa died on March 6, 1921, and his son Shivshankreppa died on Decem- 
ber 8, 1922. 

On July 3, 1923, Shivshankreppa’s widow Gurbasawa adopted Basappa’s 
‘son Shidlingappa in the dwyamushyayana form as on that date he was the 
only son of his natural parents Basappa and Kantawa (defendant No. 1). - 
Shidlingappa died only a few days after the adoption. Subsequently, two 
more sons were born to Basappa and Kantawa, Revanshidappa (defendant 
No. 2) and Shantagowda. 


* Cross First Appeals Nos. 234 and No. 367 of 1938. 
297 of 1989, from the decision of 1 (1986) 39 Bom. L. R. 382, F.B. 
L. Y. Ankalgi, First Class Subordi- 2 (1938) 40 Bom. L. R. 1231. 
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On July 17, 1925, Gurlingawa sued to recover possession of the property 
taken by Shidlingappa in the family of his adoption. In that litigation the 
High Court decided on August 18, 1932, that the property descended half 
and half to Gurlingawa and Kantawa, the natural mother (35 Bom. 
L. R. 75). 

On November 11, 1932, Gurlingawa adopted another son,’ Sangangowda 
(plaintiff) and made an agreement with his natural father that the half share 
that had been inherited by her should remain in her possession and enjoy- 
ment during her lifetime. The agreement was embodied in the deed of adop- 
tion and ran as follows :— 


“I informed your natural father Bhimangowda that I was willing to adopt you 
on condition that the property over which my ownership rights have been declared 
should remain in my possession during my lifetime and I should make vahivat (i.e. 
enjoy) it. He too agreed to give you in adoption on this condition., So I have 
got right to enjoy in my lifetime the property over which my rights have been 
decided by the Hon’ble High Court. After my death you are to take possession 
of the said property and enjoy it. Till then you should not interfere with the pos- 
session of property’ of my ownership. I will not dispose of the property by mort- 
gage, gift or other way.” 


On September 8, 1938, Sangangowda filed a suit to recover possession of 
the property, which was the half share taken by Kantawa (defendant No. 1) 
as the natural mother and heir of her son Shidlingappa or in the alternative 
for a declaration that the plaintiff was entitled to get possession of the pro- 
perty after the death of defendant No. 1. Defendant No. 2 was the second 
son of defendant No. 1. Channappa (defendant No. 3) was an alienee of 
a part of the property. 

The trial Court decreed’ possession of the property to the plaintiff, for the 
following reasons :— 


“The main principle deducible from 18 Cal. 69 and 2 B. H. C. A. C. J. 181 is 
that the estate vested in the widow or mother as the immediate heir is divested 
by adoption. But when the succession has devolved upon and the estate has vested 
in heirs other than the widow or mother or those claiming through the deceased, 
the adoption does not divest the property so vested as held in 39 Bom. L, R. 382. 
The only distinction that defendant No. 1’s pleader sought to draw is that defendant 
No. 1 is not the adoptive mother of the present plaintiff and the property of the 
deceased Shidlingappa did not vest in her as a co-widow of Gurlingawa, but it 
vested in her in her independent right and capacity ag the natural mother and there- 
fore the adoption of plaintiff has not the effect of divesting. But it is to be noted that 
the adoption of plaintiff does divest the estate vested in Gurlingawa and it has the 
effect of reviving the coparcenary estate. Gurlingawa and Kantawa both inherited 
as co-heiresses, and what applies to one must necessarily apply to the other. The 
estate inherited by them is indivisible- and is governed by all the principles appli- 
cable to co-widows’ estate. It was of course urged by defendant No. 1’s pleader 
that the term co-heiresses does not necessarily mean joint tenants but it also includes 
tenants-in-common, and in this connection he drew my attention to Mulla’s 
Hindu Law, 8th edn., s. 31. It is true that the learned author has mentioned joint 
tenants as tenants-in-common under the category of co-heirs. But looking to other 
considerations and the general principles of Hindu law governing the mother’s 
estate, I think that I must accept the legal status of co-mothers as corresponding 


to that of co-widows. In this respect I am further fortified by the observations. 


made by Patkar J. at p. 76 in 35 Bom. L. R. 75: ‘The question involved! in this 
appeal is whether the plaintiff the adoptive mother or defendant No. 5 the natural 


\ 
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| 
mother is the preferential heir or whether they are co-heiresses and jointly inherit the A.C. J. 
property of the deceased Shidlingappa.’ It is obvious from the above observations 1941 
that the claim of both the mothers was awarded as co-heiresses jointly inheriting the ye 
estate of their deceased son Shidlingappa and not severally as tenants-in-common. Kanrawa 
For these reasons I hold that plaintiff is entitled to immediate possession of the BASAPPA 
property.” PATIL 
‘Both defendant No. 1 and defendant No. 3 preferred separate appeals to eae 
the High Court. cae 
P. V. Kane, for the appellants. SHIV- 
-F. A. No. 234 oF 1939. G. N. Thakor, with K. G. Datar, for the res- SHANKREPPA 
pondent. SANGAN- 
G. N. Thakor, with K. G. Datar, for the GOWDA 
appellants. SHIV- 
ee 


F. A. Ne: 297 OF 1939. K. V. Joshi, for respondent No. 1. 


P. V. Kane, for respondents Nos. 2 and 3. IMAR 


MACKLIN J. Thesa appeals arise out of a suit which is an off-shoot of 
the litigation ending in Basappa Dandappa v. Gurlingappa Shivskhankerappa.t 
Shivlingappa and Basappa were separated brothers. Shivlingappa died in 
1921, and his son Shivshankreppa died in 1922. In 1923 Shivshankreppa’s 
widow Gurlingawa adopted Shidlingappa, who was then the only son of 
Basappa and his wife Kantawa. The adoption was in the dwyamushyayana 
form, with the result that the adopted son is to be regarded as having two 
fathers and two mothers. Soon after the adoption the adopted son died, 
and litigation then arose between Gurlingawa on the one hand and the adopt- 
ed son’s natural father and mother on the other as to the inheritance. It 
was held by this Court that the two women! inherited equally. Gurlingawa 
has now adopted the plaintiff. Basappa is now dead, and since the first 
litigation Kantawa has had a second son. The adoption of the plaintiff was 
subject to an agreement between him and Gurlingawa that he should not 
take Gurlingawa’s property until after her death. He has accordingly , sued 
Kantawa (defendant No. 1) and her son (defendant No. 2) for the property 
which went! to Kantawa as the result of this Court’s order. There is also a 
third defendant, who ‘is an alieriée. The material issue with regard to the 
suit in so far as it was against Kantawa and her son was whether the adop- 


tion. of the plaintiff had ‘the effect of divesting Kantawa of the property: 


which she took by inheritance from the son first adopted. On that issue 
the trial Court came to the conclusion that the plaintiff was entitled to im- 
mediate possession of that property, since Kantawa was divested of it as 
soon as the plaintiff was adopted. But it rejected the claim of the plaintiff 
with regard to the alienee. Accordingly two appeals have been presented to 
this Court, one by Kantawa and her son (First Appeal No. 234 of 1939) 
against the order divesting Kantawa of the property, and the other (First 
Appeal No. 297 of 1939) by the plaintiff against the order rejecting his 
claim against the alienee. 

For the present I confine myself to First Appeal No. 234. The plaintiff's 
case ‘at the trial, put shortly, was that as co-heiresses of Shidlingappa’s pro- 
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perty the women were no more than joint tenants of /it ; that the estate was 
an indivisible estate, so that the rights of each co-heiress were the same ; that 
the estate inherited by the adoptive mother was a widow’s estate of which 
she would necessarily have been divested upon her making a second adoption 
but for her agreement with the adopted son; and that the estate inherited 
by the natural mother Kantawa being«the same as that inherited by the 
adoptive mother was liable to divestment as soon as the adoptive mother 
made a second adoption. This contention was accepted by the learned Judge. 
For the view that what the two women inherited was a joint and indivisible 
estate he relied upon the decision in Basappa v. Gurlingawa, where Mr. 
Justice Patkar said “ I think therefore that the view of the lower Court that 
the plaintiff and defendant No. 5 succeed to the property jointly is correct ”. 
For the view that each took no more than a widow’s estate he relied upon 
a revival of the coparcenary as one of the effects of the adoption, 

In this appeal Mr. Thakor for the respondent-plaintiff urges that the trial 
Court is right in saying that the estate taken by the women was a joint estate. 
But in the whole judgment of the High Court there is nothing to suggest 
that the learned Judges who decided the case had in their minds any dis- 
tinction between a joint estate and a separate estate; indeed the jointness 
or separateness of the inherited estate was not then in issue. Moreover the 
order in appeal confirmed the order of the trial Court, and the order of the 
trial Court was that each took a moiety of the estate; so that if any em- 
phasis is to be Jaid on the wording of this order, it would mean in effect 
that they each took a separate estate. 

On the second point Mr. Thakor argues that the plaintiff was adopted not 
to Gurlingawa but to Gurlingawa’s husband and takes the place of his son 
as from his birth, with all the rights of a son subject only to certain recognised 
exceptions ; and he’says that this means ‘that in theory the coparcenary did 
not come to an end on the death of Shivshankrappa, and as it did not} come 
to an end it would follow that any one taking the estate took it subject to 
the liability of being divested of it on an adoption being made. In Balu 
Sakharam v. Lehoo*, the full bench decided that once a coparcenary has in 
fact come to an end, an adoption by the widow of a coparcener, though not 
invalid, cannot divest the estate which has vested in an heir of the last co- 
parcener unless that heir is the adopting widow. Mr. Thakor argues that 
this case is no authority against the view that in the case with which we 
are now dealing the coparcenary had not come to an end; the facts of the 
two cases are different, the case of an adopted son with two mothers was 
not considered at all, and no question of inheritance by two persons falling 
within the same number in the so-called “ Compact Series” of heirs under 
the Mitakshara system was then under consideration. But the decision is 
in general terms and is of general application. It is impossible to say that 
the coparcenary in the present case did not come to an end'unless we imply 
the fiction of referring an adoption back to the birth of the adopted son or 


. at any rate to the death of his adoptive father ; and it makes no difference 


if the estate was inherited by two mothers or by two widows or by a widow 
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and somebody else. The full bench undoubtedly held that the coparcenary A.C. J. 
in that case had conie to an end, though if they had wished to do so it was 1941 
open to them to treat the adoption as referring back to the death of the last ~~ 


male holder and then saying that it never did come to an end. eared 
In further support of his contention that the estate inherited by each of ania å 


the women was a widow’s estate, Mr. Thakor has referred us to the Compact v. 
‘Series of heirs under the Mitakshara system. He says that it can only have SANGAN- 
been under this list that Kantawa succeeded to the estate at all. The list, — 
while admittedly covering the case of two widows, does not in terms provide ae È 
for two mothers, “mother” being used in the singular and not including a — 
“step-mother ”, who appears lower down in the list. The most natural SANGAN- ` 
explanation is that a man cannot have two mothers unless one of them is GOWDA 
an adoptive mother ; and the ordinary rule is that on adoption the natural Pc 
mother ceases to have any right of inheritance at all. But Mr. Thakor stresses j 
the use of “mother” in the singular and says that the mothers take as one CHANNAPPA 
and take a single inheritance jointly as joint tenants just as in the case of AYAPPA 
two widows of the same last male holder [see Gauri Nath Kekaji v. Gaya RupGI 
Kuar*|. He even goes further and says that widows take as a single heir, for Macklin j 
‘which latter proposition he relies upon a passage in Mayne’s Hindu Law, ae 
10th ed., at p. 652 (that passage and others like it, though they have been 
-cited without disapproval, do not seem to be supported by actual judicial 
authority) ; and he argues that the two mothers in this case must be treated 
as being in every respect on the same footing as two widows, because it is 
unreasonable to treat them as one for the purpose of inheritance but as two 
for the purpose of divestment of property after an adoption has been made. 
But the argument clearly cannot survive if in fact they do not take a single 
inheritance ; and that they do not take a single inheritance is in this case 
perfectly clear. It is true that the question of joint tenancy or tenancy in 
common was not considered by either of the Courts. But the judgment of 
the trial Court (confirmed in appeal) ordered that each should take a 
“moiety” of the estate. In the absence of any qualifying words, that means 
a separate estate, and there is no reason for interpreting it as a joint estate 
passing from one to the other by survivorship on the death of the first or 
for treating it as separable only for the convenience of the women. And 
merely because the adoptive mother would divest herself of the estate upon 
adoption, that is no reason either on the authorities or in logic for her divest- 
ing also the natural mother, especially when Kantawa’s consent to the adop- 
' tion was presumably not taken. 

The rule laid down by the full bench in Balu Sakharam v. Lahoo? has 
since been applied in Anandibai v. Vasudev?, where an adoption by the widow 
‘of a predeceased son was held not to divest the widow of that son’s father 
(the last coparcener) of property which she got from the latter as his heir. 
Thus the rule, while giving no protection to Gurlingawa, who admittedly would 
‘have divested herself of the property on adoption- but for her agreement with 
the plaintiff, nevertheless does protect Kantawa once it is decided that the 


1 (1928) L. R. 55 I. A. 399, 2 (1936) 39 Bom. L. R. 382, F.B. 
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mature of the estate taken by Kantawa is not to be regarded as merely a 


_widow’s estate. 


In support of his appeal Mr. Kane for Kantawa and her son referred us - 

to certain cases which he says are weaken in their facts than the facts of the 
present case and yet support the view which he takes, so that a fortiori there 
can be no question of Kantawa being divested of her property. In Radhabat 
v. Rajaram, the full bench held that an adoption made after the death of 
the last male holder by a widow of his gotraja sapinda would not have the 
effect of altering the succession to the widow’s reversioners even though the- 
estate had not yet vested in the reversioners. A fortiori it is argued that an 
estate which has actually vested will not be divested. Then there is Anandi- 
bai v, Kashibai?, (a case of mother and step-mother), where it was held that: 
even with co-widows an adoption by one will not have the effect of divesting: 
the other of property which she has inherited from some one other than her 
husband, in that case her own son. So tco in Hirabharthi v. Bai Javer?, 
where there was an express power given by the husband to adopt but the 
adoption was held to be invalid because the estate had devolved at the time- 
of the adoption on a co-widow from her son. Mr. Thakor argues that these -last 
two cases must be taken to have been overruled and cannot therefore be- 
regarded as authorities even with regard to the question of the divestment. 
of property. In the present state of the law they probably should be held 
to be wrongly decided as to the invalidity of the adoptions with which they- 
dealt. But the divestment of the property was clearly a question at issue in. 
them, and the view which the Court took in each case as to the divestment: 
of the property was the ground of the decisions that the adoptions were- 
invalid. These decisions were made at a time when the connection’ between 
the religious duty of adopting and the devolution of property consequent: 
upon an adoption was regarded as inseparable. But the connection is no- 
longer regarded’ as inseparable ; and merely because the conclusions reached’ 
as to the invalidity of the adoptions can no longer be accepted, it would cer- 
tainly not follow that the rest of the decisions was wrong. Indeed in Radha- 
bai v. Rajaram, at page 570 it was expressly stated that the authority of 
cases dealing with the power of the widow of a gotraja sapinda to adopt so- 
as to defeat the rights of reversioners ought not to be disturbed unless it were 
really necessary to do so. 
- We think that there is a distinction between the nature of the estate taken 
by Kantawa and that taken by Gurlingawa and that the adoption of the 
plaintiff will not have the effect of divesting Kantawa of her property. The- 
plaintiff put in an additional prayer for a declaration of his right to take 
the property on Kantawa’s death in the event of its being decided that he: 
could not take immediate possession. The trial Court held that any declar- 
ation in that respect would be premature, and we agree. The result is that 
the appeal succeeds and the suit as against defendants Nos. 1 and 2 fails 
as a whole and must be dismissed with costs throughout. 


BROOMFIELD J. A son adopted in the dwyamushyayana form inherits in 
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both families. It may be said to follow naturally from that and it has been A.C.J. 
so held in Basappa v. Gurlingawa* that both families inherit to him. In 1941 
what way they inherit there are no texts and few cases to show. Had it pas 
not been for Basappa v. Gurlingawa it would have been possible to take the KANTAWA 
A : : ; BASAPPA 
view that property derived from the adoptive family would go to the nearest PATIL 
heir in that family and vice verse. But that case settles that the adoptive y. 
mother and the natural mother at any rate take jointly and equally as co- SANGAN- 
heiresses. What happens then if the adoptive mother, after the inheritance GOWDA 
has passed in this way, adopts another son? = ee A 
The learned trial Judge’s view is that the adoption divests the estate of 
both mothers. As far as I am able to make out from the judgment, the SANGAN- 
reasoning seems to be this: (1) A mother succeeding to her son takes a GOWDA 
limited estate like a widow succeeding to her husband. (2) If there are oe 
two or mofe co-widows, an adoption by one divests the estate of both. (3) If j 
a mother who has succeeded as heir to her son adopts a son to her husband, CHANNAPPA 
her own estate is divested. So far the learned Judge is right, though J] may AYAPPA 
point out that the reason why the mother’s estate is divested under the cir- Rupa 
cumstances is by no means clear. In that connection I may refer to Rudrappa Br sie id]. 
Yellappa v. Mallappa Malleshappa?. The learned Judge seems to think that __ 
it follows from these propositions, which are not necessarily connected, that if 
two mothers—the adoptive and the natural—have inherited, the estate of their 
son, a subsequent adoption by one of them divests the estate of both. He 
makes a somewhat dogmatic assertion that what applies to co-widows must 
necessarily apply to co-mothers, if that expression may be used. But he gives 
no reason for it except a somewhat vague reference to “other considerations 
and general principles of Hindu law”. 
Moreover he thinks that his view ts fortified by the decision in Basappa v. 
Gurlingawa. The report of that case in 35 Bom, L. R. 75 states that the 
trial Court there had awarded the estate to the two mothers in equal moieties, 
and as this Court confirmed the decree of the trial Court, that would dispose 
of the matter. But Mr. Thakor has produced the record of the case which 
shows that Gurlingawa had claimed the whole estate and she was awarded 
by partition an equal share. The learned counsel is no doubt right in his 
contention that the fact that the partition was made would not necessarily 
show that the parties were regarded as tenants-in-common. However that 
may be, it is quite clear that there is nothing in the judgments in that case 
to show that this Court decided or even considered the question whether the 
property was taken by the two mothers as joint tenants or as tenants-in- 
common. It is not correct to say therefore that the decision supports the 
view taken by the trial Judge. 
Mr. Thakor has contended that there was here only a single indivisible 
inheritance because in the texts which deal with what is called the ‘ Compact 
Series” of heirs the word “ mother” like the word “ wife” is in the singular. 
On the other hand the texts provide for “ daughters” in the plural. In my 
opinion however no stress can properly be laid on this grammatical point. 


1 (1932) I. L. R. 57 Bom. 74, 2 (19389) 41 Bom. L. R. 1277. 
Ss. c. 35 Bom. L. R.. 75. 
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The authors of the texts in all probability did not foresee then the possibility 
of or the necessity for providing for the very rare case of this particular form 
of adoption, in which case alone there can be two mothers. But though 
cases of dwyamushyayana! adoption are rare, it is not correct to say that there 
is any fiction about the matter. In this kind of adoption, the adopted boy 
really has two mothers, quite distinct persons belonging to different families, 
and I can see na reason why these two distinct persons should by any fiction 
be merged into a single person, or why it should be held that they take a 
single indivisible estate. 

Mr. Thakor like the trial Judge says that there must be an analogy between 
co-widows and co-mothers. But I am unable to see why the ordinary rule 
(which is, as pointed out in Sir Dinshah Mulla’s Principles of Hindu Law in 
s. 31 that “ According to the Mitakshara school two or more persons inherit- 
ing jointly take as tenants in common’’) should not apply. Somé exceptions 
are given, including the case of two or more widows. But the rare case of 
two mothers is not mentioned, and for my part I am unable to understand 
why it should be brought in under an exception rather than under the general 
rule. l 

Reliance has also been placed upon the doctrine of Hindu law that the 
adopted son is to be treated as having been a member of his adoptive family 
from the time of his birth. Mayne in his Hindu Law, para. 196, says : 

“ As soon as the widow’s power is exercised, the adopted son stands, exactly in the 
same position as if he had beem born to his adoptive father, and his title relates 
back to his father to this extent, that he will divest the estate of any person in 
possession of the property to which he would have had a preferable title, if he 
had” been ‘in existence at his adoptive father’s death”. 

This rule is subject to exceptions, e.g. the adopted son cannot challenge alien- 
ations made by his father or in some circumstances by his mother. Nor can 
he reopen a partition if his adoptive father has taken a share for himself. 
But what is important for our purpose is to note that this rule only applies 
if the coparcenary is still im existence. The learned trial Judge took the yiew 
that the coparcenary estate was revived by the adoption. In this case Kantawa 
who became an equal heir to the estate on the death of the first adopted son 
was never a member of the same joint family as Gurlingawa. I find some 
difficulty therefore in understanding what in the circumstance can be meant 
by reviving the coparcenary estate. In any case the doctrine of revival seems 
to me to be contrary to the decision of the full bench in Balu Sakharam v. 
Lahoo:. It was urged on behalf of the respondent that the rules laid down 
by the full bench in that case do not apply because the facts here are not 
the same. But this Court has not accepted the view that these rules should 
be limited to the precise facts of the case them before the Court. The full 
bench was laying down principles and not merely disposing of the particular 
case out of which the reference arose: see Anandibat v. Vasudev? and 
Rudrappa Yellappa v. Mallappa Malleshappa’. 

I therefore agree with my learned brother that the olaintifi’s suit fails and 
should be dismissed. 


1 (1986) 39 Bom. L. R. 382, F.B. 3 (1939) 41 Bom. L. R. 1277. 
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First APPEAL No. 297 oF 1939. A.C. J. 
' MACKLIN J. The other appeal is concerned with the plaintiff’s claim against 1941 
defendant No. 3. Defendant No. 3 sold survey No. 14 of Angadgeri in the ro 
year 1920 to Shivlingappa, the father-in-law of the widow Gurlingawa. It PN 
is his case that the sale was accompanied by an oral’ agreement of re-sale on Si 
payment of the consideration money, which was Rs. 1,000. At the same time, v 
according ta him, Shivlingappa lent defendant No. 3 Rs. 400 on a promissory SANGAN- 
note, and this loan and the sale of the land formed part of the same trans- SOWDA 
action. After the decree of the High Court in the former litigation the 
whole of this survey number was allotted to the share of Kantawa. But  —— 
in the. meantime Basappa, who appears to have been the de facio manager SANGAN- 
of all the property which was then in dispute in the earlier litigation, had GOWDA 
the promissory note renewed in his own name and eventually sued upon it : 
in 1929. Defendant No. 3 in that litigation contended (as here also) that p 
the promissory note was part of the transaction of sale. The result, accord- CHANNAPPA 
ing to him, was that the parties compromised the suit upon defendant No. 3 AYAPPA 
paying Rs. 1,000 for the land and Rs, 500 for the promissory note. As the Rupe! 
land was then the subject of litigation, it was recognised that defendant No. 3 p, pee. iJ 
could not get it at once ; and accordingly a document (exhibit 67) was execut- ae es 
ed in the form of a receipt for Rs. 1,000 by Basappa in which Basappa ack- 
nowledged that the sale of 1920 was accompanied by an oral agreement of 
reconveyance according to what he was told not only by defendant No. 3 
but by the panchas of the village also, and ‘that having received Rs. 1,000 
he would hand back the land if the result of the litigation between the two 
women permitted of that being done and to the extent to which it might 
be permitted. And he further agreed that in the event of Kantawa being 
declared to have no right in the land, the entire sum of Rs, 1,000 would 
be refunded. Nevertheless the plaintiff contends that no such agreement 
of reconveyance ever took place. According to defendant No. 3 the receipt 
(exhibit 67) in respect of Rs. 1,000 and another receipt (exhibit 72) in res- 
pect of Rs. 500 said to be due under the promissory note were passed at the 
same sitting. ; 

On behalf of the plaintiff Mr. Datar argues that there is no reasonable 
explanation of interest being charged, since according to the defendant the 
transaction of sale and the promissory note were all part of the same trans- 
action and the vendee was to be in possession of the land. He also contends 
that Basappa in 1929 had no recognizable authority to deal with the pro- 
perty at all, since the High Court litigation then pending did not end until 
the year 1932. A receipt (exhibit 72) in respect of interest paid on Rs. 1,400 
by defendant No. 3 in the year 1921 (actually the receipt mentions 1922) 
is on the record, and Mr. Datar suggests that possibly this refers to a differ- 
ent transaction altogether. But the authority of Basappa to receive money 
from defendant No. 3 on these terms and also the questions whether interest 
was or was not payable, and on what amiount, are really beside the point. 

What we are concerned with is whether there was in fact such an oral agree- 
ment at the time of the sale. in 1920 as defendant No. 3 sets up. If there 
was such an agreement, then Kantawa as the result of the High Court liti- 
gation received the land subject to that oral agreement. The facts relating 
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to the consideration of Rs. 1,000 are set out in the receipt (exhibit 67) for 


Rs, 1,000, and there is no good reason for disputing the genuineness of that 
receipt. It is proved not only by defendant No. 3, whose word by itself 
might be considered to be interested, but also by the writer ; and it provides 
strong evidence of the agreement. There is no legal impediment to the proof 
of such an oral agreement, and we agree with the trial Court that the agree- 
ment is in fact proved. That being so the appeal fails and must be dis- 
missed with costs in twe sets: 


Appeal dismissed. 


Before Sir John Beaumoni, Kt., Chief Justice, and Mr. Justice N. J. Wadia. 


OHUNILAL KEVALRAM MARWADI 
v. 
RAMCHANDRA YESAJI GURSAL.* 


Dekkhan Agriculturists Relief Act (XVII of 1879), Sec. 10+—Suit fer declaration 
that sale-deed is deed. of mort gage—Prayer for accounts—Decree in suit—Appeal. 


A suit for a declaration that a sale-deed is in reality a deed of mortgage, and 
for accounts on that basis, brought by an agriculturist in the Court of a Sub- 
ordinate Judge falls under Chap. II of the Dekkhan Agriculturists’ Relief Act, 
1879, because the substantive relief asked for is the prayer for accounts (s. 3(a), 
of the Act). No appeal therefore lies, under s. 10A of the Act, to the District 
Court from the decision of the Subordinate Judge in such a suit. 

In applying s. 10 of the Act the Court must be satisfied that in substance 
the suit falls within Chap. II. The fact that relief of a subsidiary nature which 
falls within that chapter is sought would not make the suit one to which the 
chapter applies within the meaning of s, 10. If it be necessary for the plaintiff 
to obtain some substantive relief before he can get the account’ which brings 
the case within the chapter, then s. 10 does not apply. 

Chandabhat v. Ganpett, followed. 


Suit for declaration and accounts. 

Ramchandra and others (plaintiffs), agriculturists, ‘filed a suit in the Court 
of the Subordinate Judge at Kopargaon to obtain a declaration that the sale- 
deed passed by them on July 3, 1936, in favour of Chunilal (defendant) was 


* Civil Revision Application No. 94 
of 1941, from an order passed by 
R. S. Halliday, District Judge at 
Ahmednagar, in an appeal preferred 
from the order passed: by P. T. 
Kadkol; Joint Subordinate Judge at 


Kopargaon, in Suit No. 462 of 1934. 
t The section runs as follows: 
“No appeal shall lie from any 

decree or order passed in any suit 

to which this chapter applies.” 
1 (1916) 18 Bom. L. R. 763. 
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in reality a deed of mortgage, and for taking accounts of the transaction on 
that basis. 

The trial Court held that the suit transaction was in reality a mortgage 
.and not an out and out sale, and found on taking account of the transaction 
cunder the provisions of the Dekkhan Agriculturists’ Relief Act, 1879, that 
Rs, 1,500 were due by way of principal and Rs. 620 for interest as on Decem- 
ber 12, 1939, the date of the suit. 

The defendant appealed to the District Court against the decree, but the 
District Judge rejected it, observing :— 

“The memorandum rejected since an appeal is barred by s. 10 of the Dekkhan 
-Agriculturists’ Relief Act. If two annas paid, it may be treated as revision apph- 
‘cation.” 

The defendant paid as. 2 and got his appeal converted into revision ; but 
at the same time he applied to the High Court against the order passed by 
the District Judge. 

M. G. Chitale, for the applicant. 

No appearance for the opponents. 


BEAUMONT C. J. This is an application in revision against an order made 
by the District Judge of Ahmednagar holding that an appeal to his’ Court 
did not lie. The question turns on the effect of s. 10 of the Dekkhan Agri- 
culturists’ Relief Act. The plaintiff in his plaint claims a declaration that 
‘the suit sale-deed is in the nature of a mortgage and that accounts should be 
taken on that basis. The leamed trial Judge declared that the transaction 
evidenced by‘ the sale-deed in suit was only a mortgage and found the amount 
due to the defendant from the paintiffs on the basis of the mortgage. Sec- 
tion 10 of the Dekkhan Agriculturists’ Relief Act provides that no appeal shall 
lie from any decree or order passed in any suit to which Chapter II applies, 
‘so that if the suit comes under Chapter II, no appeal lies. In my view the 
suit comes under s. 3(@) which is contained in! Chapter II and provides that 
the provisions of this Chapter shall apply to suits for an account instituted 
‘ by an agriculturist in the Court of a Subordinate Judge under the provisions 
thereinafter contained. Under the provisions thereinafter contained, namely, 
under s. 10A, it is open to an agriculturist to prove that a document which is 
in terms a sale-deed is in fact a mortgage, and ithe Court can determine that 
question and grant relief accordingly. Mr. Chitale argues that this is in sub- 
stance a suit for a declaration that what purports to be a sale-deed 1s in fact 
a mortgage, and that the decision of the learned Judge really deprives him of 
- his title under the sale-deed. JI have no doubt that in applying s. 10 we must 
be satisfied that in substance the suit falls within Chapter IJ, and the fact 
that relief of a subsidiary nature which falls within that; Chapter is sought 
would not make the suit one to which the chapter applies within the meaning 
of s. 10. If it be necessary for the plaintiff to obtain some substantive relief 
‘before he can get the account which brings the case within the chapter, then 
T think, s. 10 would not apply. That was the case in Chandabhai v. Genpati 
-where the plaintiff was suing for redemption, but before he could get an order 
for redemption he had to get a sale of part of the equity of redemption set 
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aside. But in this case, though no doubt the plaintiff has asked for a decla- 
ration, he was not bound to do so. _The only relief which he really wants is- 
an account of the amount due to him on the mortgage. In a suit of that 
nature the plaintiff must always prove the mortgage, and owing to the special. 
provisions of s. 10A he can prove that a document which is on its face a sale- 
deed is in fact at mortgage. But that is the only part of the evidence re- — 
quired to establish his title as mortgagor on which his claim is based. It 
seems to me impossible to say that the order in this case was not passed in 
a suit to which Chapter II applied. In my view the suit related solely to 
relief covered by s. 3(a) of the Act which is included in Chapter IT. I think 
therefore the learned Judge was right in holding that no appeal lay. The 


tule is discharged. 
N. J. WADIA J. I agree. 


Rule discharged. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 
MOTIRAM KESHAVDAS 


AHMEDABAD MUNICIPAL BOROUGH.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 73(x), 91t— 
Ahmedabad Municipal Rules, r. 344t{—Water supplied without meter for pur- 


* Second Appeal No. 822 of 1935, 
from the decision of P. H. Gunjal, 


' Extra Assistant Judge at Ahmeda- 


bad, in Appeal No. 386 of 1987, 
confirming the decree passed by J. 
M. Talati, Additional Joint Subordi- 
nate Judge at Ahmedabad, in Civil 
Suit No. 669 of 1936. 

t The sections run thus :— 

73. Subject to any general or 
special orders which the Provincial 
Government may make in this be- 
half.... 

(x) a general water-rate or a 
special water-rate or both for water 
supplied by the municipality, which 
may be imposed in the form of a 
tate assessed on buildings and lands 
or in any other form, including that 
of charges for such supply, fixed in 
such mode or modes as shall be best 
adapted to the varying circumstances 
of any class of cases or of any in- 
dividual case;... 

91. (1) A municipality may, in- 
stead of imposing a water-rate, or 
where a water-rate has been imposed, 
in individual cases, instead of levy- 


ing a rate imposed in respect of the 
supply of water belonging to the. 
municipality to or for use in connec- 
tion with any private lands or 
buildings — : 

(a) fix at rates not exceeding su 
as shall be specified in the rules im 
force under section 58, charges for 
such supply according to the quantity 
used, as ascertained by measurement : 
or 

(b) arrange with any person on. 
his application to supply on pay- 
ment, periodical or otherwise, water 
belonging to the municipality, in such 
quantities or for such purposes, whe- 
ther domestic, ornamental, or irriga- 
tional or for trade, manufacture or 
any other purpose, on such terms 
and subject ‘to such conditions as it 
shall fix by agreement with such 
person ; 

Provided that— 

(d) the meters, connection-pipes 
and all other works necessary for 
and incidental to such supply, and 
all repairs, extensions, and altera- 
tions of such works shall be under | 
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poses of trade—Levy of lump sum—Lump sum whether a rate—Validity of A.C. J. 


7. 344, g 


Rule 344 of the Ahmedabad Municipal Rules made under the Bombay 


the control of the municipality, and 
the expense thereof shall, so far as 
is not inconsistent with the rules or 
by-laws of the municipality, be 
defrayed by the persons liable for the 
charges or payments fixed in respect 
of such supply ; and 

(b) such supply of water shall 
ba and shall be deemed to have been 
granted, subject to all such condi- 
tions as to the limit or stoppage 
thereof and as to the prevention of 
waste or misuse, as are prescribed in 
the by-laws” for the time being in 
force under section 61. 

(2) Where a municipality has 
made provision for the cleansing of 
any factory, hotel or club or any 
group of buildings or lands used for 
any one purpose and under one 
management, it may, instead of levy- 
ing in respect thereof any special 
sanitary cess imposed under this 
chapter, fix a special rate and the 
dates and other conditions for 
periodical payments thereof; such 
tate, dates and conditions shall be 
determined either, 

(4) in accordance with the rules 
for the time being in force under 
section 58, or 

(#) by written agreement with the 
person who would have been other- 
wise liable for the cess; provided 
that’ in fixing the amount of such 
rate proper regard shall be had to 
the probable cost to the municipality 
of the service to be rendered. 

(3) Where a municipality has im- 
posed a tax on vehicles or animals 
used for riding draught or burden 
and kept for such use within the 
municipal borough it may compound 
with the keeper of any livery-stable 
or of horses or vehicles kept for sale 
and hire for the payment of a lump 
sum for any period not exceeding 
one year at a time, in lieu of any 
amount which such keeper would 
otherwise have been liable to pay on 
account of the tax imposed as afore- 
said. 

(4) Every 
municipality as 

R. 36. ` 


sum claimed by a 
due under sub- 


section (J) as charges, payments or 
expenses, or as a special rate under 
sub-section (2) or as a lump sum 
payable under sub-section (3), shall 
for the purposes of chapter VIII be 
deemed to be, and shall be recover- 
able in the same manner as, an 
amount claimed on account of a tax 
recoverable under the said chapter : 

Provided that nothing in this 
section shall affect the right or 
power of a municipality to contract 
with any person to supply for use 
beyond the limits of the municipal 
borough, at such rates and on such 
conditions as the municipality may 
think fit, any quantity of water 
belonging to the municipality but not 
required for the purposes of this Act. 

tt The rule runs as follows :— 

344, When water supplied with- 
out meter is used in any trade ex- 
cept those mentioned in rule 340 or 
in manufacture, lump charges may 
at the discretion of the - Standing 
Committee be levied instead of the 
special water rate, provided that— 

(a) In the case of the trade of 
dyeing in indigo kundas carried on 
by manual labour, the charge shall 
be Re. 1 per kunda every year. 

(b) In the case of dairies, sugar 
and mollasses refineries, confection- 
eries, factories of aerated water, 
foundaries, paper factories and 
any of the trades mentioned in 
clauses (@) to (ə) of sub-section 
(1) of s. 186 of the Act, such lump 
charges shall not be less than the 
rates prescribed in rule 340 for 
hotels, vishis, etc. 

(c) In other cases the lump 
charges shall not be less than the 
special water rate leviable on the 
building according to its use for 
trade purposes, and 

(d) Such lump charges shall be 
levied in addition tọ the special 
water rate chargeable as a residen- 
tial building, if the Census number 
in which the trade or manufacture 
mentioned in clauses (æ) (b) and 
(c) above is carried on, is also used 
for residential purposes. 
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Municipal Boroughs Act, 1925, is ultra vires of the Ahmedabad Municipality. 
Amritlal Maganlal v) Municipality of Ahmedabad; disapproved. 

A lump sum, imposed arbitrarily by the standing committee of a borough 
municipality on certain trades, and not on the district generally, and not 
depending on the value of the property assessed, is not a rate, for the purpose 
of s. 73(x) of the Bombay Municipal Boroughs Act, 1925, 


SuIT for injunction. 

One Motiram (plaintiff) owned certain buildings in Ahmedabad. The 
plaintiff first took the water connection from the Ahmedabad Municipality 
(defendant) for domestic purposes only, but subsequently it was used for 
the purpose .of trade. The Standing Committee of the defendant-Municipality 
passed a resolution calling upon the plaintiff to have water connection by a 


_ meter in his premises and failing that he was to be charged at Rs. 100 ina 


lump sum. The plaintiff did not comply with this resolution and failed to 
pay in his bills. Th defendant-Municipality thereupon had_his “water con- 
nection: cut off. 

The plaintiff filed the present suit on June 27, 1936, for a perpetual in- 
junction restraining the defendant-Municipality from recovering the tax 
under the bills. He also prayed for mandatory injunctions directing the 
defendant-Municipality to assess on a basis of an annual income of Rs. 97 
at the rate of ten per cent. only and to compel the Municipality to renew 
the water connection cut off by it. The defendant-Municipality contended 
that it had power to impose the water rate as a lump sum. The trial Judge 
dismissed: the plaintiffs suit observing as follows :— 


« |. the words ‘in any other form’ in s. 73, cl. (x), are wide enough to entitle 
the standing committee to levy a lump sum icharge at its discretion. It has been 
urged by the learned pleader for the plaintiff that r. 344 is ultra vires of the 
Municipahty as it is opposed to the provisions of s. 91 of the Bombay Municipdl 
Boroughs Act. Section 91 gives special authority to the Municipality with regard 
to the water charges as ascertained by measurement or as agreed to with the party. 
This section, however, does not lay down that this is the only mode by which the 
Municipality can charge the taxes for water. If that were so even the charge for , 
water connection through pipes will be illegal as it is neither by measurements nor 
by agreement as also the rules made for charging the same. Rule 344 framed by 
the Municipality is, therefore, perfectly in order though it gives really arbitrary 
powers to the standing committee. I am not here td consider as to what 
power should be given to the standing committee and what not. I am only to 
consider whether the Municipality can levy lump sum charges for the use of 
water in trade and it can do so under s. 73, cl. (x), read with r. 344 as shown in 
the Ahmedabad Municipal Code, Vol. I.” 


On, appeal the order of the trial Court was confirmed. The appellate Judge 
observed as follows in his judgment :— 


“Tt is true that s. 91 gives a special power to the Municipalrty with regard 
to water charges supplied according to quantity used as ascertained by measure- 
ment and as agreed to with a party. This section mentions one of the modes by 
which the Municipality can charge the tax for water when the supply of water can 
be ascertained by measurement and where there is an arrangement with any person 
to whom the water supply is provided. When there is no agreement between the 
Municipality and the person to whom the water connection is given, the Munici- 


1 (1985) Civ. Rev. Appin. No. J„ on March 1, 1985 (Unrep.). 
264 of 1934, decided by Rangnekar 
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pality is authorised to impose the tax for water under s. 73, cl. (x), of the Bombay 
Municipal Boroughs Act. The said Act empowers the Municipality to levy a 
general water rate or special water rate or both for water or lands or building or 
in any other form including that of charges for such supply, fixed in such mode 
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or modes as shall be best adapted ta the varying circumstances of any class of KESHAVDAS 


‘case or any individual case. Further r. 344 of the Ahmedabad Municipal Code, 


v, 


_ Vol. I, for the year 1937 lays down that when water supplied without meter is AHMEDABAD 


used in any trade, lump sum charges may at the discretion of the standing com- 
mittee be levied instead of the special water rate. It is, therefore, clear that 
the standing committee was perfectly within its right under s. 73(x) read with r. 344 
when it passed a resolution to levy the water tax in lump sum of Rs. 100. In my 
opinion s. 91 of the Bombay Municipal Boroughs Act is not applicable to the 
facts of the present case and the standing committee was entitled to levy 
the tax in a lump sum at its discretion under s. 73, cl. (x); read with r., 344.” 


The plaintiff appealed to the High Court. 


M. R. Vidyarthi and R. P. Cholia, for the appellant. 
P. A. Dhruva, for the respondent. 


BEAUMONT C. J. This is an appeal from a decision of the Extra Assistant 
Judge at Ahmedabad, and it raises a question as to the validity of r. 344 of 
the Ahmedabad Municipal Rules, which deals with charges for the supply 
of water in certain cases. 

Under the Bombay Municipal Boroughs Act of 1925, s. 58 (f), the 
Municipality has power to make rules not inconsistent with the Act pres- 
‘cribing the taxes to be levied in the Municipal Borough. Section 73 em- 
powers the Municipality to impose for the purposes of the Act the taxes 
therein mentioned, including, in sub-cl. (x), a general water-rate or a special 
~water-rate or both for water supplied by the Municipality, which may be 
imposed in the form of a rate assessed on buildings and lands or in any 
other form, including that of charges for such supply, fixed in such mode or 
modes as shall be best adapted to the varying circumstances of any class of 
cases or of any individual case. That clause deals, as will be seen, only 
with the imposition of a general or special water-rate. Then s. 91 empowers 
the Municipality instead of imposing a water-rate, to fix, at rates not ex- 
ceeding such as shall be specified in the rules in force under s. 58, charges 
for such supply according to the quantity used, as ascertained by measure- 
ment, or to arrange with any person to supply water on terms agreed. 

Under the rules it is provided in r. 320 that water-rates may be charged 
«consisting of a general water-rate, a special water-rate and charges. Rule 
.322 deals with the general water-rate and imposes that rate on the classes 
of premises specified, which include, generally speaking, all buildings, charged 
on the net annual letting value after deducting ten per cent.; and r. 335 
deals with a special water-rate which is leviable, in addition to the general 
vwater-rate, on all buildings and lands which are either actually connected 
or technically deemed to be connected with the municipal water pipes, stand- 
post or reservoir. Rule 337 specifies the rate at which the special water-rate 
is to be charged, that rate depending on the annual letting value of the 
premises. Then under r. 344, which is the rule impeached in this case, it is 
“provided that when water supplied without meter is used in any trade ex- 
‘cept those mentioned in r. 340 or in manufacture, Jump charges may at the 
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discretion of the Standing Committee be levied instead of the special water- 
rate. Then there are certain provisoes, the first two of which deal with 
particular types of trade, and the third of which provides that in other cases 
the lump charges shall not be less. than the special water-rate leviable on 
the building according to its use for trade purposes. That, I think, must 
mean less than the special water rate which would have been levied if 
this charge had not been imposed, because the charge is levied instead of 
the special water-rate. But it will be noticed that although there is a limit 
on the minimum -to be charged there is no limit on the maximum, and the 
Municipality under that rule appears to be able to charge a lump sum on 
premises in respect of water supplied in trade or manufacture of such 
amount as the Standing Committee may think fit. An arbitrary power of 
that nature would require very plain words to justify the Court in uphold- 
ing its legality. 

Now, both the lower Courts have held that the lump sum charged under 
r. 344 does not fall under s. 91, because it is not a charge levied on quantity 
ascertained by measuremént, nor is it the subject-matter of agreement. But 
they hold that it falls within the wide words in s. 73(x), “in any other 
form ”, their view being that this is a charge levied in a form other than 
those specified in the sub-section. But, with all respect to the learned Judges, 
they have overlooked the fact that s. 73(x) deals only with a general 
water-rate or a special water-rate. Those rates may be imposed in the form 
of rates assessed on buildings and lands or in any other form, including 
that of charges for supply of water. But what is imposed must be a rate, 
and not an arbitrary lump sum. What precise charges were contemplated 
by the last words of s. 73(x), I am not sure, nor do I propose to lay down 
a definition of a “rate” ; but, in my opinion, it is clear that a lump sum, 
imposed arbitrarily by the Standing Committee on certain trades, and not 
on ‘the district generally, and not depending on the value of the property 
assessed, is not a rate. ‘Therefore, the charge sought to be authorized by 
r. 344 does not come within s. 73(x), nor, clearly, does it come within s. 91, 
and, in my opinion, unless it comes within one or the other of those sections, 
it cannot be justified. 

Mr. Dhruva has referred us to Amritlal Maganlal v. Municipality of 
Ahmedabad}+ which came before Mr. Justice Rangnekar, and no doubt in 
that case the learned Judge did hold that r. 344 was valid. I do not know 
what the case was with which he had’ to deal, but he held that a lump sum 
could be charged under the last part of s. 73(x). As I have already said, 
in my opinion, that cannot be done unless the lump sum charged is a rate. 
and in this case it is not a rate. 

I think, therefore, that we must hold that r. 344 is ultra vires and grant 
the first injunction which the plaintiff asks for, namely, to restrain the de- 
fendant Municipality from recovering taxes under bills Nos. 382 to 384, 
‘dated March 30, 1936. 

The Municipality must pay the costs throughout. 

Order accordingly. 


1 (1935) Civ. Rev. Appln. No. J. on March 1, 1935 (Unrep.). 
264 of 1934, decided by Rangnekar i 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


VISHRAM YESU HALDANKAR 1941 
V. 
October 16. 


DADABHOY HORMASJI & CO.” au 


Workmens Compensation Act (VIII of 1923), Sec. 3—“ Accident arising out of 
and in the course of his employment ’”’—Workman—Death caused by drowning 
while on duty on barge—Burden of proof. 


In a case of death caused through accident the burden of proof rests upon 
_ the workman to prove that the accident arose out of the employment as well 
as in the course of the employment. 

Whete a workman, sleeping on a barge in the course of his employment, 
meets with his death by drowning, and if it is in evidence that he knew swim- 
ming, the most natural inference to draw] is that! the accident occurred because 
for some reason or other in the middle of the night, the workman fell off the 
barge either in his sleep or when half awake and struck his head in the process. 

Simpson v. L. M. & S. Ry. Co. and Rosen v. SS. “ Quercus” (Owners)? 
referred to. 


COMPENSATION for death of workman. 

The deceased workman was the son of the applicant Vishram. He was 
employed as a khalasi on a barge which was tied up alongside a steamer. 
The khalasis employed on the barge had to prepare and take their meals on 
‘the barge and also sleep there either in the rooms allotted to them by the 
employer when there was no work at night, or on the hatches when there was 
work at night. 

On October 22, 1940, tha khalasis took their meals at 8-30 p.m. and slept 
` on the hatches. The work of loading goods in the ship. was to begin at 3 a.m. 
the following morning. The deceased was seen going to bed at about 9 p.m, 
but when his companions got up early in the morning, he was found to be 
missing. On October 24, his body was seen floating in the docks. 

On November 15, 1940, the father of the deceased filed an application to 
Tecover compensation for the death of the deceased from the employers. 

The employers denied that the death was due to accident or that the 
alleged accident arose out of and in the course of employment. 

The Commissioner dismissed the application, observing— 

“It is for the applicant to prove that the accident arose out of and in the 


course of the employment of the deceased. In my opinion he has not discharged 
this”. ` 


The applicant appealed to the High Court. 


S. C. Joshi, with P. S. Bakhale, for the appellant. 
D. P. Mehta, with Payne & Co., for the respondents. 


* First Appeal No. 62 of 1941, from tion No, 740/B47 of 1940. 
the decision of D. S. Bakhale, Commis- 1 [1981] A. C. 351. 
gioner for Workmen’s Compensation 2 [1933] A. C. 494. 


in Bombay, in Miscellaneous Applica- 
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BEAUMONT C. J. This is an appeal by the father of a deceased workman: 
against a decision of the Commissioner for Workmen’s Compensation, Bom- 
bay, dismissing his claim. 

This is one of those cases in which the circumstances in’which the accident 
occurred are not known. The applicant’s son was one of six khalasis employ- 
ed on a barge which was tied up alongside a steamer in the dock. The finding 
is that the khalasis had to prepard and take their meals on the barge and 
also to sleep there either in the rooms allotted to them-by the employer when 


there was no work at night, or on the hatches when there was work at night. 


On the day in question, which was the night of October 22/23, 1940, meals 
were taken at half-past eight and the khalasis slept on the hatches. The work 
of loading goods into the ship was to begin at 3 a.m. on the 23rd. The de- 
ceased went to sleep on one of the hatches at about 9 p.m. and when his 
companions woke up, he was found to be missing, and a considerable time 
afterwards his body was discovered in the dock where the barge had been. 
Owing to the amount of decomposition which had taken place, it was not 
possible to say what was the cause of his death. It is in evidence that on 
the night in question there was a storm. It is also in evidence that the hatches 
are on a higher level than the deck, and, as I understand from the careful 
argument of Mr. Mehta who has said all that can be said for his client, the 
khalasis sleep with their feet pointing towards the deck, and the deck is about 
one and a half feet wide. 

The Commissioner held that the deceased was acting in the course of his 
employment at the moment he was last seen on the barge, that is, at the 
time when he went to sleep, and no doubt how the accident happened is a 
matter of inference. The Commissioner considered rightly that the burden 
is upon the workman to prove that the accident arose out of the employmient 
as well as in the course of the employment, and he was of opinion that the 
workman had not discharged the burden. The Commissioner did not find 
as a fact that the accident did not occur out of and in the course of the 
employment, but he found that there was no evidence on which he could 
base a finding that the accident occurred out of the employment. Whether 
this finding is right is, I think, a question of law which this Court can deter- 
mine. 

Now, there have been many cases about unexplained accidents. In Szmp- 
son V. L. M. & S. Ry. Cot a rule was stated by both Lord Tomlin and 
Lord Thankerton, and the Commissioner quotes the passage from the judg- 
ment of Lord Tomlin in which he states the principle to be derived from 
the authorities in these words (p. 369) : 

“.. where the evidence establishes that in the course of his employment the 
workman was properly in a place ta which some risk particular thereto attaches and 
an accident occurs capable of explanation solely by reference to that risk, it is 
legitimate, notwithstanding the absence of evidence as to the immediate circum- 
stances of the ‘accident, to attribute the accident to that risk, and to hold that 
the accident arose out of the employment , but the inference as to the origin of 


the accident may be displaced by evidence tending to show that the accident was 
due to some action of the workman outside the scope of the employment.” 


1 [1931] A. C. 351. 
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The learned Commissioner considered that he must apply that principle; A.C. J. 
and, applying it, he held that there was no evidence from which he could 1941 
find that the accident arose out of the employment. Lord Thankerton stated — ~~ 
the principle rather more favourably. to the workmen. Lord Thankerton pa 
says (p. 371): : l v. 

“ the principle to be applied in such cases is that if the accident is shown DADABHOY 
to have happened while the deceased was in the course of his employment and at a Hormasy 
place where he was discharging the duties of his employment, and the accident is & Co. 
capable of being attributed to a risk which is ordinarily inherent in the discharge of or 
such duties, the arbitrator is entitled to infer, in the absence of any evidence tending pret CJ. 
tò an opposite conclusion, that the accident arose out of the employment.” 


In a later case in the House of Lords, Rosen v. SS. “ Quercus” (Owners)}1, 

Lord Buckmaster explained that in that passage the place referred to was 
not the exact spot at which the accident may have occurred, but meant, in 
that case the train on which the workman was travelling, and in the later 
case in the House of Lords the ship on which the workman was employed. 
In-this case the place would be the barge. 
_ Now, it is clear, on the evidence that the workman was sleeping on the 
barge in the course of his employment, and there must necessarily be a risk 
inherent in the discharge of his duty in so sleeping that he may fall off the 
barge into the water. The most natural inference to draw is that the acci- 
dent occurred because for some reason or other in the middle of the night 
the workman fell off the barge either in his sleep or when half awake and 
struck his head in the process. I say that because the evidence is that he 
was a good swimmer. So he must have lost consciousness before he got into 
the water. No doubt there are other possible inferences. It is conceivable, 
though highly improbable, that the man committed suicide. It is conceivable, 
and rather less improbable, that he was murdered and his body was thrown 
into the water. But there is absolutely no evidence to suggest suicide or 
homicide and the most natural inference from the evidence is that he met 
with an accident which arose out of his duty in sleeping on the barge. 

I think, therefore, that the learned Commissioner misdirected himself in 
saying that the evidence did not justify a finding that the accident arose 
out of the employment. The case will have to go back to the Commissioner 
for assessing compensation. 

The respondent to pay the costs of the appeal. 


Case sent back. 


1 [1933] A. C. 4949. 
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Before Sir John Beaumont, Kt., Chief Justice, und Mi. Justice N. J. Wadia. 


1941 BALKRISHNA KHANDERAO NYAYADHISHA 
Da v. 
November 13. 


ae ANANT. ABAJI INAMDAR.* 

Indtan Limitation Act (IX of 1908), Sec. 28, ari. 131—Assessmem on lands— 
Demand of higher assessment by superior holder—Recovery of assessment through 
revenue authorities—Suit to recover back amount paid—Applicability of 
art. 131—Whether suit to recover assessment a suit for possession of property. 

A suit to recover assessment on lands is not a suit for possession of property 
within the meaning of s. 28 of the Indian Limitation Act, 1908. 

Dictum of Crump J. to the contrary in Sakharam v. Trimbakrao1 considered 
wrong. : 

The plaintiffs were the holders of certain lands under the defendants who 
were the superior holders and to whom certain fixed assessment was payable. 
In 1875 the assessment was increased. In 1889 the higher assessment, which 
up to that time was not paid by the plaintiffs, was demanded by the defend- 
ants but was refused. In 1920 the defendants recovered the enhanced assess- 
ment from the plaintiffs through revenue authorities. The plaintiffs filed a 
suit against the defendants in 1927 for a declaration that the defendants were 
not entitled to recover the enhanced assessment and for recovery of the amount 
paid as enhanced assessment. The plaintiffs contended that the defendants 
were barred from recovering the assessment: under art. 131 of the Indian Limi- 
tation Act, 1908, and that their right to recover the assessment had ceased to 
exist under s. 28 of the Act :— ` 

Held, (1) that the suit was not a suit for possession of property within 
the meaning of s. 28 of the Indian Limitation Act ; 

(2) that unless the plaintiffs could bring themselves under s. 28, they should 
fail, because the defendants were not taking any proceedings in a civil Court , 
to. which art. 131 of the Act could be pleaded as a defence. i 


Suir for declaration and injunction. 

The plaintiffs’ ancestors as the mokasdars of certain lands were, since the 
Maratha rule, in receipt of a fixed cash allowance which was equivalent to 
Rs. 119-14-0 in British currency. In 1768 the lands were granted in inam 
to the defendants. Up to the year 1875 this cash allowance exactly balanced 
the assessment which the plaintiffs had to pay with ‘the result that up to that 
time no actual recoveries were made from them. In 1875 the assessment was 
increased to Rs. 158-8-0. It was increased to Rs. 210 in 1914 and to 
Rs. 220-3-0 in 1926-7. 

In 1889 the defendants filed an assistance suit to recover from the plaint- 
iffs Rs. 65-10-0 per year, the surplus after deducting the cash allowance of 
Rs. 119-14-0, but that assistance was refused by the revenue authorities. In 


* Letters Patent Appeal No. 12 of at Satara, in Appeal No. 356 of 1929, 
1938, (with Letters Patent Appeals reversing the decree passed by V. T. 
Nos. 13 and 14 of 1938), against the Desai, Joint Subordinate Judge at 
decision of Macklin J., in Second Ap- Vita, in Civil Suit No. 45 of 1927. 
peal No. 326 of 1931, against the de- 1 (1920) 23 Bom. L. R. 314. 


cision of K. A. Sapre, Assistant Judge 
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1920 the defendants however succeeded in recovering the amounts through A.C. J. 

the revenue authorities. 1941 
The plaintiffs filed the present suit against the defendants on February 17, Bpan 

1927, for a declaration that they were not liable to pay increased assessment, BALKRISHNA 


KHANDERAO 
for recovery of Rs. 189-10-9 recovered by the defendants through the reve- D g 


nue Courts and for a permanent injunction. The trial Judge dismissed the ANANT ABAJI 
suit observing as follows :— ee 


“ Tt is suggested that the dumaldars have lost the night by prescription since their 
wight to levy assessment first accrued to them in A.D..1876 and it has been denied 
and adversely enjoyed for more than twelve years; and plaintiffs have come within 
six years for a declaration. I admit the contention would have some force had the 
dumaldars’ right been denied from the very first year and adversely enjoyed as of 
right. Plaintiffs’ account books, exhibits 63, 64 and 65, show that plaintiffs admitted 
till the year A.D. 1894-95 that they had to pay the difference of Rs. 65-8-0 every 
year to dumaldars. Plaintiffs have credited this difference in their account books. 
It is no question whether the dumaldars exercised their right to levy or not, when 
once it was admitted. So the right is not adversely enjoyed to the knowledge of 
the dumaldars at least up to A.D. 1894-95, and I think when once the dumaldars’ 
right to levy the enhanced rent is admitted the subsequent yearly payments allow- 
ed would be a sort of recurring right accruing to the dumaldars every year and so 
art. 131, Indian Limitation Act, would apply. So the number of years of non-pay- 
ment will create a right! of prescription in favour of plaintiffs ... Defendants are 
superior holders and if the assessment is increased they are now entitled to levy it 
from plaintiffs. It might be that they have lost it for a number of years. But now 
that they have recovered it, it cannot be said that they have illegally recovered it 
without any right.” 


On appeal the Assistant Judge allowed the plaintiffs’ claim and they were 
given a declaration and injunction and an order for the refund of the amount 
recovered in excess. In his judgment he observed as follows :— 


“We have a ruling in 45 Bom. 688 onthe point of adverse possession in a case 
like this Fawcett J. has shown the difference in the wording of art. 131 and 
arts. 88, 89 and 103. No demand is necessary. It is sufficient if the plaintiff was 
first refused the enjoyment of the right. Here we have the defendants instead of 
the plaintiffs. The following observations on p. 646 are apposite: ‘It was suggest- 
ed that the right to levy assessment was a recurring right and the period of limita- 
tion should be as prescribed by art. 131 according to which time begins to run when 
there has been a demand and refusal. That may very well be if the relationship of 
landlord and tenant or superior holder and occupant has ever existed. Once that 
relationship has been established, then the non-payment of rent or assessment would 
not be sufficient to enable the tenant or occupant to begin to set up a title by adverse 
possession. There must be some overt act such as a refusal to pay the rent or assess- 
ment before time begins to run. But here there was no relationship as regards the 
suit land between the inamdar and the respondent. The defendants’ right to recover 
assessment was denied in 1889 and from that time enjoyment of the plaintiffs is 
adverse. In 23 Bom. L. R. 314 the survey settlement was extended to the village 
of Bagni in 1908. From the year 1910 and onwards the defendant saranjamdar 
recovered Rs. 45 as assessment for the lands from the plaintiff. The plaintiff sued 
to recover the-amount of assessment so recovered from him. That the plaintiff in 
that case was a saranjamdar makes no difference. The principle laid down 
in that case applies equally to this case. On p. 323 Crump J. has discussed 
the question of limitation. He observes: ‘It appears that a suit by the defendant 
ta levy assessment upon these lands which have been rent-free lands falls 
under art. 130, and must necessarily have been filed within twelve years from the 
date when the right to assess first accrued. Now in this case the right! to assess 
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accrued in 1875. It was denied in 1889 and since then no steps have been taken: 
to do anything in the matter. Crump J. has discussed the effect of s. 28 of the 
Limitation Act. He came to the conclusion that the right must be held to have 


BALKRISHNA been extinguished by virtue of the statutory provision cited and that the defendant 
KHANDERAO cannot plead the right to assess the land, which is extinguished as a defence to the 


v 


ANANT ABAJI 


meinen 


plaintiffs’ suit to hold it free of assessment.” 


On appeal to the High Court, Macklin J. remanded the suit to the triak 
Court for findings on the following issues :— 


(1) Do the plantiffs prove that they are entitled to hold the land free of assess- 
ment ? 

(2) If not, do they prove that the defendants are not entitled to recover from 
them the assessment as enhanced by Government, either because the defendants 
never had any such right or: because they have lost it by limitation or otherwise ? 


Both the lower Courts answered the first issue in the negative. The trial 
Court answered the second issue in these terms: “The defendants have 
lost their right to enhance the assessment by, limitation and operation of sec- 
tion 28 of the Indian Limitation Act, and adverse possession of the plaint- 
iffs.’ The trial Judge observed as follows :— 


“No doubt, till 1889 the dumaldars had-a right to recover the enhanced: assess- 
ment of Rs, 185-8-0 from the mokasdars under s. 217 of the Bombay Land Reve- 
nue Code. When that right was openly and successfully denied by the mokasdars 
in the assistance suit of 1889, the dumaldars ought to have instituted a suit to esta- 
blish their right which wag so denied, within twelve years of that denial. As point- 
ed out in Shree Bala Maharaj V. Sakharam Vyankatesh Joshi (28 Bom. L. R. 633, 
at pp. 635-656) the right to recover assessment on lands is not a mere pericdi- 
cally recurring money right but is also a right to some interest in the lands them- 
selves. When it is viewed as a periodically recurring right, a suit to enforce it is 
governed by art. 131 of the Indian Limitation Act. When it is viewed as a right, 
to some interest in the lands themselves, the suit to enforce it is governed by art. 144 
of that Act ; and in that view, the right is capable of being held in adverse posses- 
sion by the opponents, and is also subject to the operation of s. 28 of that Act. So 
far as the damaldars’ right io enhance the assessment of the aforesaid thirteen lands- 
over their original assessment of Rs. 119-140 according to the revised survey settle- 
ment rates was concerned the mokasdars were holtiing adversely to the dumaldars 
from the time when they clearly denied that right in the assistance suit of 1889. 
The mokasdars acquired a perfect title to hold the lands at the permanently fixed 
assessment of Rs. 119-14-0 when they completed their twelve years’ adverse posses- 
sion from 1889. After 1901 therefore not only the dumaldars’ remedy of enforcing 
their right of enhancing the assessment by instituting a suit for that purpose was- 
time-barred under arts. 131 and 144 of the Indian Limitation Adt, but their very- 
right of enhancing the assessment was extinguished under s. 28 of that Act and by 
the twelve years’ adverse possession of the mokasdars.” 


The Assistant Judge agreed with the finding of the trial Court observing. 


as follows :— 


* .. the dumaldars had a right to demand and recover the enhanced assessment 
under s. 217 of the Bombay Land Revenue Code. When this right was openly 
denied and a permanent fixity of assessment amount was urged by the plaintiffs, 
and when the revenue authorities had accepted the plaintiffs’ contentions, it was up’ 
to the defendants to have instituted a suit to establish their right within twelve 
years. This right amounted to some interest in the lands themselves as held in 
Shree Bala Maharaj v. Sakharam Vyankatesh Joshi, 28 Bom. L. R. 633. As such“ 
it will be capable of being held in adverse possession and also subject to the opera- 
tion of s. 28 of the Indian Limitation Act. I entirely agree with the trial Court: 
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that the plaintiffs began to hold adversely the defendants’ right to enhance the A.C. J. 
assessment from 1889 and that on the termination of twelve years therefrom, they 1941 
have acquired a valid title to hold the lands at a permanent assessment of Rs. 119-14-0 lps 


ae ea / BALKRISHNA 
The appeal again came up before Macklin J., who disagreed with the find- KHANDERAO 
ing on the second issue, allowed the appeal, and dismissed the plaintiffs’ suit. 


Y. 
bd e = è ~. 3 X A 
His Lordship delivered the following judgment on December 21, 1937 :— ene 


MACKLIN J. In the actions which have given rise to these three appeals 
the plaintiffs (conveniently described as mokasdars) sued for a declaration 
that the defendants (dumaldars) were not entitled to recover from the 
plaintiffs assessment at a rate enhanced above that prevailing up to the year 
1875, and for recovery of the amount received in excess by the defendants 
since the year 1920. They have been in receipt of a fixed cash allowance 
(which was converted into English currency at Rs. 119) for two centuries 
or more, and up to the year 1875 the cash allowance which they were to 
receive exactly balanced the assessment which they were to pay, with the 
result that up to that time no actual recoveries were made from them. In 
the year 1875 and at intervals since then the assessment due upon the land 
has been raised, with the result that the cash allowance no longer balances 
the assessment. The defendants, who are the inamdars, attempted to re- 
cover the excess in their favour in 1889, but the attempt was resisted and the 
defendants failed to recover the amount. From then on till 1920 the plaint- 
iffs have not paid the difference between their cash allowance and the assess- 
ment. In the Court of first instance they failed. But on appeal to the dis- 
trict Judge their claim was allowed and they were given a declaration and 
injunction and an order for the refund of the amount recovered in excess. 
The matter came to the High Court. It was thought that the burden of 
proving the rights of the parties had been wrongly laid upon the defendants, 
and issues were sent down in the following form :— 

(1) Do the plaintiffs prove that they are entiled to hold the land free of assess- 
ment ? i 

(2) If not, do they prove that the defendants are not entitled to recover from 


them the assessment as enhanced by the Government, either because the defendants 
never had any such right or because they have lost it by limitation or otherwise ? 


Both the Courts below have found that the plaintiffs are not entitled to 
hold the lands free of assessment but are bound to pay the enhanced assess- 
ment. They think, however, that it has been proved satisfactorily that the 
defendants have lost their right to recover the excess by reason of s. 28 of 
the Indian Limitation Act. If this finding is correct, it would entitle the 
plaintiffs to a decree. 

The defendants come in second appeal. A preliminary objection is taken 
to the effect that the suit is barred by reason of s. 4(b) of the Bombay 
Revenue Jurisdiction Act. That section bars the jurisdiction of the civil 
Courts with regard to “an objection to the amount or incidence of any 
assessment of land revenue authorized by Government.” The plaintiffs in 
the first instance are objecting to the amount to which they have been assess- 
ed, claiming that they are not bound to pay in excess of their cash allow- 
ances. Prima facie the suit is barred in that respect. Moreover the plaint- 
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iffs by implication say that although the assessment has been enhanced by 
Government it ought not to fall upon them; in other words they are ob- 
jecting to the incidence of the assessment. Prima facie therein also the 
suit is barred. ` 

It is contended on behalf of the plaintiffs that s. 5(b), which allows suits 
for the purpose of establishing any private right, gives the Court jurisdic- 
tion to entertain this suit. But although it is a suit between private parties 
I doubt if it is a suit for the purposes of establishing a private right, since 
it is primarily concerned with the liability of the plaintiffs to pay the land 
revenue. But regarded as a suit for a declaration that, whatever may be 
the liability of the plaintiffs to pay at the enhanced rate, it is nevertheless 
not open to the defendants to recover the amount from them, I doubt if the 
suit would be barred. That appears to me to be not a private matter bet- 
ween the plaintiffs and the defendants such as is allowed by s. 5(b). 

The whole point, however, is really academic, since In my opinion the suit 
must fail upon the real ground alleged by the plaintiffs, namely that the 
defendants have. lost their right to recover assessment at the enhanced rate. 
In my opinion they have not lost their right. The ground upon which the 
defendants are said to have lost their right is based entirely upon s. 28 of 
the Indian Limitation Act. That section says that “at the determination of 
the period hereby limited to any person for instituting a suit for possession of 
any property, his right to such property shall be extinguished.” It is con- 
tended on behalf of the plaintiffs that from the year 1889 onwards it was 
open to the defendants to institute a suit for possession of the property 
comprised in this case and that therefore s. 28 comes in the way of their 
exercising the right at the present time. The argument depends in the first 
place upon whether this is the sort of property referred to in s. 28, and 
in the second place upon whether it was possible for the defendants to sue for 
possession of it. It was stated as long ago as 1893 in Orr v. Sundra Pandiat 
that s. 28 will not apply in cases where it is not possible for a person to sue 
for possession, and of course that is only natural. The question then is 
whether it was possible for them to sue for possession, and whether it was 
possible to get possession of such property as this suit is concerned with! in 
the sense referred to in s. 28. The “ property” is a right to recover assess- 
ment, and it is contended on behalf of the defendants that such a right is 
not the kind of property that is referred to in s. 28 because the property re- 
ferred to in that section is always property of which it is possible to take 
physical possession : see Krishna Menon v. Kesavan.? On the other hand there 
is a good deal of authority to suggest that certain incorporeal property (for 
example, the equity of redemption of a mortgage) can be the subject of 
adverse possession and would therefore be property within the meaning of 
s. 28 : see Puttappa v. Timmaji? and Chinto v. Janki* ; and I do not think 
that the right limits the application of s. 28 to property of which only phy- 
sical possession can be taken, especially as there is nothing in the words of 
the section itself to suggest that the term is so limited. It seems to me that 


1 (1893) I. L. R. 17 Mad. 255. 3 (1889) I. L. R. 14 Bom. 176. 
2 (1897) I. L. R. 20 Mad. 305. 4 (1892) I. L. R. 18 Bom. 51. 
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the real difficulty lying in the way of the plaintiffs is that it is obviously not A.C. J. 
necessary for the defendants to sue for possession unless they lose 1941 
possession or to sue any particular person for possession of a thing unless he pa 
has the possession of that thing. In the present case the property which the P 
defendants are said to have lost by reason of s. 28 is a right to recover v. 
assessment at an enhanced rate by Government. Assuming that they were ANANT BAJS 
at one time in “possession” of that right, can it be said that they ever... ~__ 
actually lost possession of it? and if so, who got possession of it? Certain- ia J. 
ly not the plaintiffs. The plaintiffs have never been in possession of the 
right to recover the assessment at an enhanced rate, and I do not see how 
it would have been possible for the defendants to sue the plaintiffs for pos- 
session of this lost right. While agreeing that s. 28 is not limited to articles 
of property of which physical possession can be taken, I am unable to see 
that it can°have any application to property of this kind, even though tech- 
nically the right to recover assessment may be on the same footing as the 
right to withhold assessment, and the right to withhold assessment may be 
tantamount to immoveable property [as was held in Madhavrao v. Kashi- 
bai], and even though the enjoyment of assessment may be a benefit arising 
out of land and as such a kind of immoveable property of which the assign- 
ment requires registration [as was held in Venkaji Babaji v. Shidramapa 
Balapa Desai]. I am unable to imagine any sense in which it is possible to 
obtain possession of an incorporeal right of this kind. I think therefore 
that it was not possible for the defendants ever to sue the plaintiffs for pos- 
session of such property and that therefore they did not lose their right to 
‘it, and their right to recover assessment at an enhanced rate still survives. 

That being so the appeals must be allowed, and the suits of the plaintiffs 
must be dismissed with costs throughout. 


The plaintiffs appealed under the Letters Patent. 


A. G. Desai and P. B. Gajendragadkar, for appellants. 
S. Y. Abhyankar, for respondent No. 6. 


BEAUMONT C. J. These are appeals under the Letters Patent against the 
decision of Mr. Justice Macklin in three Second Appeals, in which there 
was only one judgment. The plaintiffs are the holders of certain lands and 
the defendants are the superior holders to whom assessment is payable. 
Prior to 1875 the assessment was Rs. 119-14-0. It was increased in 1875 
to Rs. 185-8-0, and there have been two subsequent enhancements, the de- 
tails of which it is not necessary to give. In 1889 higher assessment as en- 
hanced from 1875, which up to that time had not been paid, was demand- 
ed and refused, and the superior holders approached the revenue authori- 
ties for assistance under s. 85 of the Land Revenue Code, but that assistance 
was refused. Subsequently, in 1920, enhanced assessment was recovered 
through revenue authorities and these suits were filed asking for a declara- 
tion that the defendants are not entitled to recover the enhanced assessment 
and for recovery of the amount paid in enhanced assessment through re- 
venue authorities. The trial Judge dismissed the plaintiffs’ suits. In ap- 


1 (1909) 12 Bom. L. R. 9. 2 (1894) I. L, R. 19 Bom. 663. 
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A.C.J. peal the Assistant Judge decreed the suits. In second appeals in the first 
1941 instance Mr. Justice Macklin sent down to the lower Court two issues (1) 
maa Do the plaintiffs prove that they are entitled ta hold the land free of assess- 

BALKRISHNA ment? (2) If not, do they prove that the defendants are not entitled to 

KHANDERAO 

a recover from them the assessment as enhanced by the Government, either 

Anant ABAJI because the defendants never had any such right or because they have lost 

= it by limitation or otherwise? The first‘ issue was answered by the lower 

jas CJ. Court in the negative. The second issue was answered in these terms : 

“The defendants have lost their right to enhance the assessment by 

limitation and operation of s. 28 of the Indian Limitation Act, and adverse 

possession of the plaintiffs.’ The matter then again came before Mr. Justice 

Macklin who disagreed with the finding on the second issue and allowed the 

appeals and dismissed the plaintiffs’ suits. The question is whether that 
decision is right. ° 

The plaintiffs contend that a suit to recover assessment is a suit to esta- 

blish a periodically recurring right within art. 131 of the Indian ‘Limitation 

Act and that it is barred twelve years from the time when the plaintiffs were 

first refused the enjoyment of the right, and it is said that they were refused 

such enjoyment in the year 1889. I will assume that art. 131 applies to a case 

of this sort, a proposition to which the cases of Ganesh Vinayak v. Sitebai 

Narayan’ and Shri Bala Maharaj v. Sakharam? afford some support. «But 

to bring the case under art. 131 does not help the plaintiffs because the de- 

fendants are not suing to recover the assessment. The plaintiffs must go 

further and say that not only is the recovery barred, but the right to recover 

assessment has ceased to exist under s. 28 of the Indian Limitation Act. That 

section provides that at the determination of the period limited to any per- 

son for instituting a suit for possession of any property, his right to such 

property shall be extinguished. I entirely agree with Mr. Justice Macklin 

in thinking that although a right to assessment may for certain purposes be 

regarded as immoveable property, it is quite impossible to say that a suit 

to recover assessment is a suit for possession of any property. A right to 

recover assessment is a mere right in action, what in English law is called a 

“chose in action”, and if the Court made an order for recovery of posses- 

sion of such a right, it would be impossible to enforce the order, because no- 

body could be put in possession of an intangible right of that sort. But re- 

liance is placed on a decision of this Court in Sakharam v. Trimbekrao® and 

the learned Assistant Judge based his decision largely on that case. The 

plaintiff in that case was suing to recover a sum alleged to have been wrong- 

fully recovered from him by the defendant as assessment on certain lands, 

and the Court held that by virtue of a certain grant the assessment- was not 

leviable and the plaintiff was entitled to a decree. That really disposed of 

the case, but Mr. Justice Crump, who gave the leading judgment, went on 

to consider the effect of the law of limitation on the plaintiff's claim. After 

expressing the opinion’ that it was necessary to consider the effect upon the 

right to levy assessment of s. 28 of the Indian Limitation Act, he says: 


1 (1916) 18 Bom, L. Rs 950. 3 (1920) 23 Bom. L. R. 314. 
2 (1926) 28 Bom. L. R. 633. 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 295 


“If a suit of the nature described, that is to say, a suit to levy assessment A.C. J. 
on rent-free lands is a suit for possession of property within the meaning of = 1941 
that section, the effect of the failure to institute such a suit within the time `°- 
allowed would be the extinguishment of the right to levy the assessment.” Then Sap 
he holds that such a suit is a suit to recover possession relying on a passage oe 
in a judgment of the Calcutta High Court reported in Abhoy Churn Pal v. ANANT ABAJI 
Kally Pershad Chatterjee in the following terms : “ A suit for rent is, I think, = —— 
a suit for the possession of property within the meaning of that section.” y Beaumont CJ. 
do not know what the sentence was intended to mean in the context in which E 
it appeared, but taken by itself it seems to me to propound a proposition 
which is manifestly wrong. A suit for rent is a suit for rent in the form in 
which it is payable, which is generally in money, but may be in kind. It 
is certainly not a suit for possession of specific property, and I think that 
Mr. Justke Crump was quite wrong in holding, in reliance on that dictum, 
that a suit to levy assessment of rent-free land is a suit for possession of 
property within the meaning of s. 28 of the Indian Limitation Act. Unless 
the plaintiffs can bring themselves within s. 28 they must fail because the 
defendants are not taking any proceedings in a civil Court to which art. 131 
can be pleaded as a defence. In my opinion the decision of Mr. Justice 
Macklin that the plaintiffs have failed to establish their case under s. 28 
is right. That being so, it is not necessary to consider the further point as 
to whether the plaintiffs’ suits were barred by the Revenue Jurisdiction Act. 

The appeals must be dismissed with costs. 


N. J. WADIA J. I agree. 


Appeals dismissed. 


Before Mr. Justice Divatia and Mr. Justice Macklin. 


THE SECRETARY OF STATE FOR INDIA 1941 
V. i 
October 14. 


CHIMANLAL JAMNADAS.* cates 


Ci vil Procedure Code (Act V of 1908), Sec. 80, O. XLI, t. 22—Suit against Govern- 
ment—Notice of suit—Contents of notice—Land Revenue Code (Bom. V 
of 1879), Secs. 202, 203, 204, 213, 37, 61, 66, 68, 79 A—Eviction —Notica by 
Government—Such notice whether amounts to “ decision or order”—Appeals by 
aggrieved party—Revenue Jurisdiction Act (X of 1876), Sec. 11—Civil Court— 
Jurisdtction—Bar to suit-Indian Limitation Act (IX of 1908), art, 14—Ultra 
vires orders—Indian Evidence Act (I of 1872), Secs. 13, 35, 36, 63, 74, 83, 110, 
114—Public document—Printed index of leasehold in city—Waste lends—Pre- 
prietory rights of Government—Bombay Regulation IIT of 1814—Bombay Re- 


1 (1880) I. L. R. 5 Cal. 949, 952, and Civil Revision Application No. 

* First Appeal No. 193 of 1935, 260 of 1935, against an order made 
from the decision of C. N. Desai, in the suit by the same Judge on 
First Class Subordinate Judge at Ah- May 17, 1935. 


medabad, in Suit No. 400 of 1932 ; 
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gulation XVII of 1827, Sec. 7—City Survey Act (Bom. IV of 1868), Sec. 11— 
Presumption of ownership of land. - 


A notice of suit, given under s. 80 of the Civil Procedure Code, 1908, which 
is otherwise proper, is not rendered ineffective, merely because the surname, 
the caste or the occupation of the proposed plaintiff is not mentioned. It is 
sufficient if the plaintiff is described in such a manner that he could be easily 
identified, e.g., by mentioning his father’s name and place of residence. 

. Bhagchand Dagadusa v. Secretary of- State for India; referred to. 

It is competent to Government to pass an order for eviction of a person who 
is wrongfully in possession of land belonging to Government by giving him the 
notice as prescribed in s. 202 of the Land Revenue Code, 1879. That notice 
amounts in fact to a “ decision or order ”, within the meaning of the expression 
as used in s. 204, of the Government to evict the person who is in such wrong- 
ful possession. There is no provision in the Land Revenue Code that before 
the notice under s. 202 is given, the Government should actually pags an order 
and communicate it to the party concerned before giving such notice. It is. 
open ta the Government to pass an order in the form of a notice, and as 
provided by s. 202 to serve it on the party concerned. If that is done, the 
Government must be deemed to have complied with the provisions of the Land 
Revenue Code. 

As a landlord Government possesses larger powers than those of a private land- 
lord. The latter has no power tto summarily evict a tenant who is holding over. 
The Government have, however, the power to do so under the Land Revenue 
Code, e.g., ss. 61, 66 and 79A of the Code. At the termination of the period 
for which a particular land has been granted by the Government to any person, 
it is open to the Government to give him a notice to vacate it on the expiry 
of the period, and if the holder still remains in possession after its expiry, he 
must be deemed to be holding the land in wrongful possession. In a case like 
this, the Government! is entitled to give a notice as required by s. 202, and 
to follow it up by the remedy of summary eviction under s. 61 of the Code. 

The combined effect of ss. 61, 68 and 202 of the Land Revenue Code is that 
the Government have the power before as well as after the enactment of the 
Code to grant lands to occupants on certain terms and conditions, that if a grant 
was made for a certain period, the Government would be entitled to resume the 
land at the expiration of that period, that any occupation of the land there- 
after would be a wrongful occupation for which the holder would be liable to 
summary eviction, and that if the Government decide to evict such person they. 
can do sa by giving him a notice under s. 202. Such a notice amounts to a 
“ decision or order” of the Government to evict a person who is in occupation 
of the land after his right had ceased to exist. The notice is not a mere com- 
munication to hand over possession, but it is a decision that the person is bound’ 
to hand over possession of the land. 

Bhavantshankar y. Talukdari Settlement Officer,2 referred to. 
Dayal v. Secretary of State, followed. 
Nathuram Hiraram v. The Secretary of State for India,* distinguished. 


Where a person claims to remain in possession of iand belonging to Govern- 
ment merely on the strength of his long possession in the past, though without 


(1927) I. L. R. 51 Bom. 725, 3 (1920) 22 Bom. L. R. 1089. 
S. c. 29 Bom. L. R. 1227, 4 (1921) I. L. R. 46 Bom. 811, 


P.C. s. C. 24 Bom. L. R. 402. 


2 (1914) 16 Bom. L. R. 766. 
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any rightful title to it, Government has the nght to assert their ownership which 
has not been divested by the act of the person, and they have a right of resump- 
tion so long as the person has not proved any acquisition of right in him by 
adverse possession against the Government. 

An order passed by the Collector resuming land may be an incorrect order 
hable to be set aside on appeal to the Commissioner; but it does not follow 
that because it is incorrect, it is also invalid or illegal in law. 

A notice of eviction given by Government under s. 202 of the Land Revenue 
Code amounts to a decision or order within the meaning of s. 203 of the Code, 
and the non-prosecution of appeals against it is a bar to the maintainability of a 
civil suit under s. 11 of the Revenue Jurisdiction Act, 1876. 

It is only a public document, and not a record copy made for the private use 
of Government officers and which it is not the duty of the Government to main- 
tain, that can be admitted in evidence under s. 74 of the Indian Evidence Act, 
1872. 

The proprietary right of Government to waste lands which are not proved 
to be of the ownership of private individuals has been recognised in the Bom- 
bay Presidency from early times. This principle was first embodied in the 
preamble of Bombay Regulation II of 1814, thereafter in s. 7 of Bombay Regu- 
lation XVII of 1827, then in s. 11 of the City Survey Act (Bom. IV of 1868), 
and finally in s. 37 of the Land Revenue Code. 

A printed book published by Government containing the general index of 
lands given on lease in a city with certain particulars and maps of the survey 
numbers situated in the different wards of the city, is itself a public document 
and admissible as such in evidence. It is also a public document, because it 
was compiled from other documents which were required to be maintained un- 
der the provisions of the law. Even assuming that it can be admitted only as 
secondary evidence of the original index, there is the presumption under s. 114 
of the Indian Evidence Act that the copies were compared with the original 
index at the time when they were printed, and it therefore falls under s. 68(3) 
of the Act. Such a book is also admissible in evidence, as it is relevant under 
s. 13 as well as s. 35 of the Act. 

Hiralal y. Secretary of State, followed. 

Lekraj Kuar v. Mahpal Singh: Raghubans Kuar v. Mahpal Singh? and 

Mr. William Graham v. Phanindra Nath Mitra®, referred. to. 
Mallappa Annasaheb v. Tukko Nershinhe*t, relied on 

Maps printed by Government of the different wards of a city are admissible 
in evidence not only under s. 83 but also under ss. 36 and 87 of the Indian Evi- 
dence Act as well as s, 213 of the Land Revenue Code. 

The appreciation of oral evidence by the trial Judge is entitled to great 
weight by the appellate Court, still the appreciation must be tested by the 
other proved facts in the case especially where the evidence is substantially 
corroborated by those facts. 

The presumption under s. 110 of the Indian Evidence Act will apply only if 
two conditions are satisfied, viz. that the possession of the plaintiff is not prima 
facie wrongful, and secondly, that the title of the defendant is not proved. The 
section does not apply in cases where there is a statutory presumption of owner- 
ship in favour of Government. 

Under O. XLI, r. 22, of the Civil Procedure Code, 1908, a party can in ap- 
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peal support the decree granted to him on any grounds decided against him in 
the Court below; but if he wants a decree for the higher right of absolute 
ownership which he has prayed for in the plaint but has not been granted to 
him, it is incumbent on him to file cross-objections or a cross-appeal against the 
decree. 


SuIT for injunction. 

The plaintiffs Chimanlal and others alleged that the land in suit which was 
a house site in a populous locality in the city of Ahmedabad was in their 
occupation for over seventy-five years, that it was originally occupied by 
their ancestor Jethabhai when it was open and ownerless, and that he built 
since then valuable houses on it. 

On August 15, 1929, the City Survey Officer at Ahmedabad intimated 2 
one of the plaintiffs as follows :— 


Piece of land bearing Survey No. 4663 in Raykhad Ward stands in.the name of 
Gajanand Vithal in the records of this office. The lease in respect of the said! land 
is for ninety-nine years ‘(that is) the period in respect of the said lease is from the 
date March 31, 1831 to the date March 30, 1980 and therefore the period in respect 
of the same will expire on date March 30, 1980. You are therefore called upon to 
give intimation, within ten days, to the City Survey Office as to whether you are 
willing to continue (the lease in respect of) the said (Survey) No. upto the date 
March 31, 1967 on the condition that you (undertake to) pay the amount in res- 
pect of occupancy right and the rent which the Government might fix. 


In reply the plaintiff Gajanand inquired on August 26, 1929, what rent the 
Government proposed to charge for the land. 

On October 3, 1931, the Collector of Ahmedabad, gave a notice to the 
plaintiff in the following terms :— 


That notice is hereby given to you. 

1. That city survey No. 4663 of Street No. 39, Raikhad Ward, Ahmedabad, ad- 
measuring’ about 630 Sq. Yds. is at present in your possession and occupation. 

2. That the land comprised in the said Survey No. 4663 is of the ownership of 
Government. 

3. That the said land was leased by Government to your predecessor on March 
31, 1831, for a period of ninety-nine years and the said lease expired on March. 30, 
1930. 

4, That at the expiry of the period of the said lease the Government is entitled 
to the vacant possession of the land in question and that you are bound to hand 
over the possession of the same to the Government after removing the superstruc- 
ture, if any, on the said land, at your cost. 

5. That you were called upon to do so but you have, under one pretext or 
another, failed to do so uptil now. 

6. That under the circumstances, this formal notice is given to you and you are 
called upon to hand over the vacant possession of the land comprised in the above- 
mentioned S. No. 4663, after removing whatever superstructure there may be on 
the same land at your cost within two months of the receipt of this notice by you ; 
and (a) to pay rent to Government at Rs. 5 per square:yard for the front portion 
of S. No. 4663 measuring about 327 Sq. Yds. and at Rs. 1-13-0 per Sq. Yd. for the 
remainder 393 Sq. Yds. which forms the rear portion of the said S. No. 4663, from 
the date of the expiry of the lease (viz. March 31, 1930) till the date of handing 
over the possession of the land in question to Government. 

7. If, in spite of this notice, you will fail to act as directed in para. 6 above, Go- 
vernment (without any further notice) after the period of this notice, will take such 
steps as may be necessary to take over the possession of the land in question and 
also to recover the amount of the rent as mentioned above from you at yo cost 
and consequences, 
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On December 4, 1931, the plaintiffs gave notice of suit to the Collector of 
Ahmedabad, under s. 80 of the Civil Procedure Code, 1908. 

The plaintiffs filed a suit against the Secretary of State for India, on March 
31, 1932, for an injunction restraining him from taking possession of the land, 
and for a declaration that the land in suit had become their property by ad- 
verse possession, and in case the land be held to be of a leasehold tenure, for 
fixation of a reasonable price for occupancy rights. 

The defendant contended inter alia that the notice under s. 80 of the Civil 
Procedure Code was not proper and sufficient, that the suit was barred by 
s. 11 of the Revenue Jurisdiction Act, 1876, inasmuch as the plaintiffs had 
not filed necessary appeals against the order dated October 3, 1931, that the 
suit was barred under art. 120 of the Indian Limitation Act, 1908, because 
the suit was filed more than six years after the order passed by the City Sur- 
vey Officer, that it was also barred under art. 14 of the Act, and that the 
‘plaintiffs had no right to compel Government to renew the lease. 

The trial Court held that the notice under s. 80 of the Civil Procedure 
Code was proper and sufficient, that the suit was not barred by s. 11 of the 
Revenue Jurisdiction Act, that it was not barred either under art. 14 or 
art. 120 of the Indian Limitation Act, and that the plaintiffs’ title to the 
Jand' was not proved, but their long possession otherwise than under the lease 
was proved. The suit was accordingly decreed. 


The defendant appealed to the High Court. 


R. A. Jahagirdar, Government Pleader, for the appellant. 
G. N. Thakor, with B. G. Thakor, for respondents. 


DivaTia J. This appeal arises in a suit for a declaration that the suit pro- 
perty consisting of land with buildings thereon was of the absolute owner- 
‘ship of the plaintiffs and defendant No. 2, and for an injunction restraining 
defendant No. 1, the Government represented by the Secretary of State for 
India in Council, from taking vacant possession of the land after removal of 
the superstructures. An alternative relief was also prayed that if it be held 
that the plaintiffs and defendant No. 2 were in possession of the land under 
a lease of ninety-nine years, the Government should fix a reasonable amount 
for rent after the expiry of the lease but not take forcible possession of the 
same. 

The land in suit is situated in a prominent locality in the city of Ahmed- 
abad. Its present survey number is 4663 corresponding to old city survey 
Nos. 123 and 235 of L. Tikka No. 3 in the Raikhad ward of Ahmedabad city. 
Its area is 642 square yards. The plaintiffs’ case in substance was that this 
land was taken possession of by their ancestor Jethabhai, who was the head 
‘of the family, since the time of the Company’s Government more than seven- 
ty-five years before the date of the suit, that he erected buildings thereon, and 
‘their family had remained in continuous possession and enjoyment of the 
same. It is stated that the land was open fallow land, that it was not of 
anyone’s ownership or in anyone’s possession, that therefore, Jethabhai took 
it into his possession more than seventy-five years ago and having built houses 
thereon made it habitable, that the possession of the land and the buildings 
remained with the family, and that the buildings were let to several persons 
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A.C.J. from time to time The Government, however, contended some time before 
1941 the present suit was filed that the land was not of the absolute ownership of 
ener the plantiffs but that it was granted to two persons on a lease for ninety-nine 
orStare Years which lease had expired by the end of March, 1930. A notice was given 
y: to remove the buildings erected on the land and to put the Government ın 
CHIMANLAL vacant possession thereof. The plaintiffs had, therefore, to file the present 
JAMNADAS suit after giving notice under s. 80 of the Civil Procedure Code. The plaint 
pes then proceeds to state that as the land was of their private ownership, any 
vatia J. i i ; . 
as lease which might have been given to any persons by the Government was not 
binding on them, that in any case the plaintiffs were in adverse possession of 
the land for the full period, i.e. of sixty years as against the Government, and 
their title to the land had, therefore, become complete. For the alternative 
relief it was alleged that if it be held that the land was granted by the Govern- 
ment on lease for ninety-nine years, the Government were not evem then en- 
titled to legal possession of the property, and that the plaintiffs were entitled’ 
to remain on the land on payment of a reasonable amount as rent. It was 
lastly stated that even if the land was given on lease to two Parsi gentlemen, 
viz. Fardunji Santokji and Fardunji Nawroji, in the year 1831 as stated in 
the notice, still the plaintiffs came into possession of the land in their own 
right and that they had acquired title by adverse possession against whoever 
the real owner was. The cause of action was stated to have arisen at the 
time when the plaintiffs were alleged to be leaseholders by the Government 
in the year 1931. j 

In the written-statement, defendant No. 1 contended that the suit was bar- 
red under s. 80 of the Civil Procedure Code, and it was also barred under 
s. 11 of the Revenue Jurisdiction Act as well as under arts. 14 and 120 of 
the Indian Limitation Act. On the merits it was pleaded that the suit land 
was of the ownership of the Government and it was leased in the year 1821 
for a period of ninety-nine years. The Government denied that the plaintiffs” 
ancestors acquired the suit property seventy-five years ago or at any time, 
that the period of ninety-nine years for which the land was leased having 
expired in March, 1930, the Government are entitled to take possession of 
the land, and that as the plaintiffs came on the land. which was given on lease 
in the year 1831, the lease is binding on them. It is further contended that 
there was a City Survey Enquiry in 1923, and it was there held that the land 
was of a leasehold tenure for ninety-nine years, that the plaintiffs had no 
right to compel the Government to renew the lease and they were, therefore, 
bound to vacate it as the Government did not desire to renew it. It was last- 
ly contended that the plaintiffs had not paid the proper court-fees and they 
were not, therefore, entitled to the reliefs claimed. 

Defendant No. 2 is a member of the same family as the plaintiffs and he 
supports the plaintiffs’ case. I will, therefore, include him in the category of 
the plaintiffs and henceforth describe the Government as the defendant in the 
case. 

On these pleadings the learned trial Judge framed several issues. Issues 
Nos. 1, 2 and 3 were preliminary issues under s. 80 of the Civil Procedure 
Code as well as s. 11 of the Revenue Jurisdiction Act and arts. 14 and 120 
of the Indian Limitation Act. Issues Nos. 4 and 5 dealt with the merits of 
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the case. They were whether the plaintiffs had proved their alleged owner- 
ship of the suit land either by title or by adverse possession, and whether the 
suit land was held from Government under a lease for ninety-nine years, 
whether the lease had expired and whether the lease was or was not binding 
on the plaintiffs. The findings on these issues were that the notice given by 
the plaintiffs under s. 80 of the Civil Procedure Code was proper and suffi- 
cient and the suit was not barred under that section. It was also not barred 
under s. 11 of the Revenue Jurisdiction Act as well as under the Indian Limi- 
tation Act. On the mérits, the learned Judge’s findings are that the plaintiffs’ 
title was not proved, but their long possession otherwise than under the alleg- 
ed lease was proved. The finding on the lease was that there was no lease 
as alleged by the Government, nor any lease whatever in regard to the suit 
land, that the plaintiffs were in possession independently of any lease, and 
that being so, the other parts of the fifth issue did not arise. The sixth issue 
was whether the plaintiffs had the right to compel the Government to renew 
the lease or to sell the occupancy rights to them for such price as may be 
fixed by the Court. The learned Judge did not make any finding on that 
Issue as in his opinion it did not survive in view of the findings on, the fourth 
and the fifth issues. There was an issue with regard to the court-fees, and 
the learned Judge held that no additional court-fees were necessary for the 
alternative relief. He held that defendant No. 2 was a necessary party, and 
that the plaintiffs were entitled to the reliefs awarded in the order. The 
reliefs given by the learned Judge were a declaration in favour of the plaint- 
iffs that they were not the lessees of the suit land as alleged by the Govern- 
ment and that they were entitled to continue in possession and enjoyment of 
it without being liable to make any payment in regard to it either as rent or 
otherwise, and an injunction that the Government were permanently restrained 
from dispossessing the plaintiffs of the suit land or from interfering with or 
obstructing in any manner whatever their possession and enjoyment of the 
same. 

It is necessary to note here that although there was an issue about adverse 
possession, the learned Judge has not made any finding on that issue and has 
not held that the plaintiffs had acquired title by adverse possession. ‘He has, 
however, given relief to them on account of their long possession of the land 
relying on the presumption arising under s. 110 of the Indian Evidence Act, 
and it is for this reason that the decretal order does not give the relief of ab- 
solute ownership which the plaintiffs claimed in their plaint, but it is restrict- 
ed to a declaration that the plaintiffs were entitled to continue in possession 
and enjoyment of the land without the liability to make any payment. The 
plaintiffs have not filed cross-objections or appeal on the ground that the re- 
lief of a declaration about their absolute ownership of the land should have 
‘been granted to them, or that the lower Court ought to have held that they 
had acquired title by adverse possession. 

It will appear that the dispute in this case relates only to the land and not 
to the buildings. It is the case of the Government that the land was given 
on lease free of rent and that the lessees were entitled to erect buildings there- 
on. It is conceded by the Government that the plaintiffs’ ancestors have built 
superstructures on the suit land and that the notice was given to recover 
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vacant possession of the land after removal of the superstructures, 

I may first deal with the question of the plaintiffs title to the land. The 
learned Judge has come to the conclusion both on the admission made by the 
plaintiffs in their plaint as well as on the evidence that they have not succeed- 
ed in proving their title to the land. Their own, allegation in the plaint is 
that at the time when their ancestor Jethabhai took possession of the land, it 
was not of anybody’s ownership. It is not alleged that the land was acquired 
by a grant from the Government or by sale from any person. It was sought 
to be made out during the course of evidence that theré might have been some 
title-deeds of the land in possession of their ancestors, and the suggestion was 
that those title-deeds might have been destroyed in the fire which took place 
in their residential house in another part of the city. The learned Judge has 
not believed that story. Even assuming that there might have been a fire 
in their house, he has held that it was not proved that there were any title- 
deeds relating to this land in the possession of the plaintiffs’ family or that 
they had been lost or destroyed in the alleged fire. The learned Judge was, in 
my opinion, right in coming to the conclusion which he has done about the 
alleged title of the plaintiffs. They seem to have been conscious of this 
prominent defect in their case, and have, therefore, not even alleged their 
original title in the plaint, much less have they succeeded in leading satisfac- 
tory-evidence to prove that they obtained the land either by a grant from the 
Government or by private purchase. It is clear, therefore, that the plaintiffs 
have not succeeded in proving their title. 

The plaintiffs’ case, however, mainly rests upon their long possession, at 
least from 1870 onwards, there being in that year a document (exhibit 96) 
relating to the house of a neighbour in which it is stated, while describing its. 
boundaries, that on the west there was the side wall of the bungalow of Jetha- 
bhai. Their contention is that having regard to the long period during which 
the plaintiffs were in possession of the land with its superstructures which 
they had built on it, it must be presumed that the land must be of their owner- 
ship. The learned Judge has rightly refused to make the presumption of ab- 
solute ownership based on title from their long possession, and he has confined 
the relief only to the plaintiffs’ right to remain in possession although their 
title had not been proved. For that he relies upon s. 110 of the Indian Evi- 
dence Act, to which point I shall come later on. The defendant’s case was 
that this land, along with other lands in the same locality, belongs to the Gov- 
ernment, that most of those lands were unoccupied at that time, and in order 
to encourage the development of this prominent site, situated near the main 
citadel called Bhadra in the city of Ahmedabad, the Collector gave the lands 
in this area on leases for different periods, that the suit land had been given 
on lease in the year 1831 to two persons, Fardunji Santokji and Fardunj1 
Nowroji, that it was given rent-free and that although superstructures were 
aliowed to be constructed on the same, the land was resumable at the end of 
that period. The case of the Government further was that two copies of the 
leases were made, one copy was given to the lessees and the other copy was 
kept in the Government record, that a book was maintained containing copies 
of leases granted to various persons from time to time, and a Patta Register, 
ie. a register containing a general description of all leasehold lands, includ- 
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ing the names of the persons to whom they were leased, the description of the 
persons and the time when the leases were to expire, was also maintained in 
the Government record. From the leases and the other papers a general index 
of all the lands situated in the different wards of the city was prepared in 
the year 1882, and several printed copies of that Index Register had been 
made. In the year 1919 the office of the Collector as-well as the office of 
the City Survey were completely burnt by the mob in the riots which took 
place in the city of Ahmedabad, and in that fire the original leases as well 
as the Patta Register, the Enquiry Register and the other records had been 
completely destroyed. However, several other papers escaped from the fire 
either because they were at that time produced in the civil Courts or they 
were kept in the bungalow of the Collector or in the Commissioner’s office or 
in the Land Records Office, and by means of the available record which has 
remained after the fire the Government have sought to prove that the land 
was given on lease to the two Parsis mentioned in the General Index Register 
and that somehow or other the plaintiffs came on the land after it was grant- 
ed to these two persons. There was an original survey of the Ahmedabad 
city which was begun first in 1864 and these survey proceedings lasted’ up 
to 1881. During that period a number of survey records containing the Sur- 
vey Register, survey maps, the Patta Register and a number of other records 
relating to the survey settlement of land in the city were maintained, and 
thereafter on account of the original record having been destroyed by fire in 
1919, a fresh survey was begun in 1921 which was completed in 1923. In 
that City Survey Enquiry along with other lands, an enquiry was made with 
regard to the suit land, and the Enquiry Officer decided, after hearing plaintiff 
No. 3 who represented the other members of the family, that it had been given 
on lease which was to expire in the year 1930. That decision was not chal- 
lenged by the plaintiffs although a notice of the decision had been communi- 
cated to plaintiff No. 3 and although he himself had obtained copies of the 
decision in 1924 and 1930. As a result of that enquiry, the Government gave 
him a sanad in 1930 confirming his occupation of the land up to March 31, 
1930, on which date the lease was to expire. The sanad contained a condi- 
tion that the Government were entitled to resume the land whenever they 
required it after giving him the value of the superstructures as might be de- 
termined by five persons. This sanad was accepted by plaintiff No. 3 with- 
out any protest and the original sanad in the Collector’s record (exhibit 105) 
contains an endorsement in his handwriting about receipt of its copy. The 
sanad was valid only up to March 21, 1930, and thereafter the Government 
did not wish to continue the lease in the plaintiffs’ favour. They gave a 
notice on October 3, 1931, for eviction of the plaintiffs from the land and 
for rent in the nature of damages from the period of the expiry of the lease 
up to the date of handing over its possession to the Government. The 
plaintiffs did not comply with the notice and filed the present suit on March 
31, 1932, for the reliefs mentioned above. 

‘On the first issue with, regard to the notice under s. 80 of the Civil Proce- 
dure Code it is held that the suit is not defective, and I think the learned 
Judge was right in holding that the notice is not defective under that section. 
It is contended on behalf of the defendant that the notice, exhibit 29, must 
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A.C.J. state the names, the description as well as the places of residence of the plaint- 
1941 iffs, but it does not give the description of the plaintiffs inasmuch as the sur- 
raced names, the caste and the occupation of the plaintiffs are not given. Reliance 

SECRETARY is placed on the decision of their Lordships of the Privy Council in Bhag- 
sce chand Dagadusa v. Secretary of, State for India, and it is urged that in that 

Cmmangar decision the provisioris of s. 80 have been held to be mandatory and not ad- 
JaAMNADAS mitting of any Implications or exceptions In that case no notice had been 
= given at all, and it was held that a notice under s. 80 was required to be given 

Divatia]. even though the suit may be one for a speedy remedy by way of an injunction. 
~~ In the present case, however, the notice has been given within the period re- 

quired by the law, and it does purport to comply substantially with the provi- 
sions of that section. The only defect urged is that the descriptions have not 
been given. It is not stated in the section what kind of description ought to be 
given of the plaintiffs who desired to file a suit. It would be sufficient if the 
plaintiffs are described in such a manner that they could be easily identified, 
and in the present case the fathers’ names of all the proposed plaintiffs are 
given and their places of residence are given. The surnames are not given. 
But, in my opinion, the surname would not be a necessary part of the des- 
cription of a person. No authority has been cited to us to show that the sur- 
i name or the caste or the occupation of the proposed plaintiff must be men- 
; tioned in the notice, and I think that the notice substantially complies with 
the provisions of s. 80 of the Civil Procedure Code, and the suit, therefore, is 
not barred on. that ground. 

The next point relates to the applicability of s. 11 of the Bombay Revenue 
Jurisdiction Act. That section provides :— 

“No Civil Court shall entertain any suit against the Crown on account of any 
act or omission of any Revenue-officer unless the plaintiff first proves that, pre- 
viously to bringing his suit, he has presented all such appeals allowed by the law 
for the time being in force as, within the period of limitation allowed for bringing 
such suit, it was possible to present.” 


The question is whether the notice, exhibit 28, given by the Collector is 
an act or omission of a revenue officer as stated in this section. The refer- 
ence to the appeals which should be filed under the provisions of the law for 
the time being in force relates to the provisions of ss. 203 and 204 of the Land 
Revenue Code. Section 203 says that— . 


“Ini the absence of any express provision of this Act, or of any law for the time 
being in force to the contrary, an appeal shall lie from any decision or order passed 
by a revenue officer under this Act, or any other, law for the time being in force, 
to that officer’s immediate superior, ...” 


N 


If the notice, exhibit 28, given by the Government to the plaintiffs is a 
decision or order coming within this section, it is clear that the plaintiffs 
ought to have appealed against that decision or order, and if they did not so 
appeal, the suit would come within the provisions of s. 11 of the Revenue 
Jurisdiction Act. It is, therefore, to be seen whether the notice, exhibit 28, 
is al decision or order within the meaning of that expression in s. 203. That 
notice, which is given on October 3, 1931, begins by stating that the land was- 
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of the ownership of the Government, that it had been leased to the plaintiffs’ A.C. J. 
predecessor in March, 1831, for a period of ninety-nine years which expired in 1941 
March, 1930, that on the expiry of that period the Government were entitled = “~~ 

to its vacant possession and that the plaintiffs were called upon to give such sie sine 
possession but under some pretext or another they had failed in doing so, i 
that under those circumstances the formal notice was given to the plaintiffs, CHIMANLAL 
and they were called upon to give vacant possession of the land after removal JAMNADAS 
of the superstructures within two months of the date of the receipt of the ees 
notice and to pay rent to Government at a certain rate from the date of the 
expiry of the lease up to the date of the handing over of the possession. It 
is lastly stated that if the plaintiffs failed to act as directed, the Government 
without any further notice would take such steps as might be necessary to take 
over the possession of the land and also to recover the amount of the rent 
from the plaintiffs. 

Now, the lower Court says that this notice, exhibit 28, is not a decision or 
an order of the Government but that it is in the nature of a landlord’s notice 
to a tenant holding over, and the remedy of the Government was, therefore, 
to file an ordinary suit for possession but not to issue a summary order of 
eviction as contemplated in the notice. The lower Court further says that 
there was no enquiry preceding the giving of the notice and that the notice 
does not purport to be given under s. 202 of the Land Revenue Code, and 
moreover, if the plaintiffs succeeded in proving title to the land, the notice 
would be ultra vires and invalid. The same argument has been urged before 
us by the learned counsel for the plaintiffs. According to him, this notice is 
“not under s. 202 and cannot, therefore, amount to an order. 

Now, s. 202 says that— 

“Whenever it is provided by this, or by any other Act for the time being in 
force, that the Collector may or shall evict any person wrongfully in possession of 
land, such eviction shall be made in the following manner, viz. :— 

by serving a notice on the person or persons in possession requiring them within 
such time as may appear reasonable after receipt of the said notice to vacate the 
land, and, 

if such notice is not obeyed by removing or os a subordinate to remove 
any person who may refuse to vacate the same, . 


Divatiaj. 


a e 


It is clear to my mind that Government can pass an order for eviction of 
a person who is wrongfully in possession of land by giving him the notice as 
prescribed in this section. That notice in fact amounts to a decision or order 
of the Government to evict the person who is in such wrongful possession. 
There is no provision in the Land Revenue Code that before the notice under 
s. 202 is given, the Government should actually pass an order and communi- 
cate that order to the party concerned before giving such notice. It is open 
to the Government to pass an order in the form of a notice, and as provided 
by this section to serve it on the party concerned, and if that is done, the 
Government must be deemed to have complied with the provisions of the 
Land Revenue Code. It is true that the notice, exhibit 28, does not men- 
tion. that it is given under s. 202 of the Land Revenue Code, but, in my opin- 
ion, it is quite clear on its wording that it could not have been given under 
any other provision of Jaw except s. 202. The wording is very much similar 
to the provisions of that section. There is no doubt that the Government 

R. 39. 
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possess larger powers than those of a private landlord. A private landlord 
has no power to summarily evict a tenant who is holding over. The Govern- 
ment have, however, the power to do so under various sections of the Land 
Revenue Code, such as ss. 61, 66 and 79A of the Land Revenue Code, and 
at the termination of the period for which a particular land might have been 
granted by the Government to any person, it is open to the Government to 
give him a notice to vacate ıt on the expiry of the period, and if the holder 
still remains in possession after its expiry, he must be deemed to be holding 
the land in wrongful possession. That being so, the Government would be 
entitled to give a notice as required by s. 202 of the Land Revenue Code. 

Section 61, under which the power of summary eviction can be enforced, 
says that— 

“ Any person who shall unauthorizedly enter upon occupation of any land set 
apart for any special purpose, or any unoccupied land which has not baen alienated, 
and any person who uses or occupies any such land to the use or occupation of 
which by reason of any of the provisions of this Act he is not entitled or has ceased 
to be entitled shall,... 

pay the assessment of the entire number for the whole period of his unauthorized 
occupation, and,... 

“The person unauthorizedly occupying any such land may be summanily evicted 
by the Collector, and any crop raised in the land shall be liable to forfeiture, and any 
building or other construction erected thereon shall also, if not removed by him after- 
such written notice as the Collector may deem reasonable, be liable to forfeiture, or 
to summary removal.” i 


If, therefore, the plaintiffs had remained on this land after they had ceased 
to be entitled to do so under any of the provisions of this Act, then clearly 
the Government were entitled to adopt the remedy of summary eviction under 
this section. : 

The next question is whether the plaintiffs’ right can be said to -have 
ceased to exist at the time when this notice was given by the Government. 
According to the Government, the plaintiffs were occupying as lessees, and 
on the termination of the lease in March, 1930, their right to occupy the land 
had ceased to exist. It is provided in s. 68 of the Land Revenue Code that— 

* An occupant is entitled to the use and occupation of his land for the period, 
if any, to which his tenure is limited, or if the period is unlimited, or a survey 
settlement has been extended to the land, in perpetuity... according to the- provi- 
sions of this Act,...and on the fulfilment of any other terms or conditions lawfully 
annexed toa hig tenure: ” 


Then there is an important proviso to this section which runs as follows :— 


“Provided that nothing in this or any other section shall make it, or shall be 
deemed ever to have made it, unlawful for the Collector at any time to grant 
permission to any person td occupy any unalienated unoccupied land, for such 
period and on such conditions as he may, subject to rules made by the Provincial 
Government in this behalf, prescribe, and in any such case the occupancy shall, 
whether a survey settlement has been extended to the land or not, be held only 
for the period and subject to the conditions so prescribed.” 


The combined effect of ss. 61, 68 and 202, therefore, is that the Govern- 
ment have the power before as well as after the enactment of the Land 
Revenue Code ta grant lands to occupants on certain terms and conditions, 
that if a grant was made for a certain period, the Government would be en- 
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titled to resume the land at the expiration of that period, that any occupa- 
tion of the land thereafter would be a wrongful occupation for. which the 
holder would be liable to summary eviction, and if the Government decide 
to evict such person they can do so by giving him a notice under s. 202. That 
notice, therefore, amounts to a decision or.order of the Government to evict 
the person who is in occupation of the land after his right has ceased to exist. 
The notice is not, im my opinion, a mere communication to hand over pos- 
session, but it is a decision that the plaintiffs are bound fo hand over pos- 
session of the land. It is expressly stated in the notice, exhibit 28, that no 
further order was contemplated, and the steps which were mentioned in the 
notice could not be anything else except summary eviction under s. 61. Such 
a notice is, as observed in Bhawvanishankar'v. Talukdari Settlement Officer, 
the first act in the process of eviction. There is a decision of our Court 
bearing on °*this point in Bhikhabhai Doolabhjee v. Secretary of State for 
India? There the point was also under s. 11 of the Revenue Jurisdiction 
Act and a notice was given under s. 202. It was held that it amounted to 
an order, that it took the form of a notice under that section directing the 
_plaintiff-appellant to vacate the.land, and that, therefore, s. 11 of the 
Revenue Jurisdiction Act applied, and as no appeal was preferred, the suit 
was barred. In Dayal v. Secretary of State? there were two orders of the 
Collector. There was no appeal against the first order, and thereafter an 
intimation was given to the party in the form of a notice. It was held that 
the notice amounted to an order, and therefore, the suit! was barred under 
s. 1i of the Revenue Jurisdiction Act. The plaintiffs rely upon a decision 
in Nethuram Hiraram V. The Secretary of State for India,* but that decision 
does not apply to the facts of the present case. The notice of demand there 


1 (1914) 16 Bom. L. R. 760. 

2 (1919) First Appeal No. 2 of 
1916, decided by Macleod C. J. and 
Heaton J. on July 28, 1919 (un- 
rep.). The judgment runs as fol- 
lows :-— È 

MacLeop C. J. This suit, as has 
been found by the Court below, fails 
by reason of s. 11 of the Revenue 
Jurisdiction Act. This section says: 
“No Civil Court shall entertain any 
suit against Government on account 
of any act of any Revenue-officer 
unless the plaintiff first proves that, 
previously to bringing his suit he has 
presented all such appeals allowed 
by the law for the time being in 
force as, within the period of limita- 
tion allowed for bringing such suit, 
it was possible to present.” This un- 
doubtedly is a suit against Govern- 
ment on account of an act of a Re- 
venue-officer, the act being the issu- 
ing to the plaintiff of a notice under 
s. 202 of the Land Revenue Code 


requiring him to vacate certain land. 
Now no appeal whatever was pre- 
sented in this matter to any superior 
Revenue-officer. But such an appeal 
might have been presented as is en- 
acted by s. 203 of the Land Revenue 
Code, which provides for appeals 
against decisions or orders passed by 
Revenue-cfficers. In all probability 
there was a decision by a Revenue- 
officer in this case, though it does 
not appear to be on the record. Cer- 
tainly there was an order and it takes 
the torm of a notice issued under s. 
202 directing the present plaintiff- 
appellant to vacate the land. Al the 
conditions necessary, therefore, to 
justify the dismissal of this suit are 
present. It was rightly dismissed, 
and this appeal also must be dismiss- 
ed with costs. 
3 (1920) 22 Bom. L. R, 1089. 
4 (1921) I. L. R. 46 Bom. 811, 
s. c. 24 Bom. L. R. 402. 
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for the amount due as land revenue was not regarded as an order or decision 
appealable- under s. 203. The notice was not for eviction, and didnot, 
therefore, purport to be under s. 202. Moreover, no order of the Collector 
was produced, no opportunity was given to the plaintiffs to put forward`their 
case, and such notice was not regarded on the special facts of that case as 
appealable. 

It is, however, urged on behalf of the plaintiffs on the authority of certain 
decisions that the order incorporated in this notice, exhibit 28, was invalid 
and ultra vires, and it was not, therefore, necessary to appeal against it. 
This argument is advanced by applying the analogy of the decisions under 
art. 14 of the Indian Limitation Act in which it is held that no suit was 
required to be brought to set aside an order which was illegal or ultra vires. 
There are various answers to this contention. If the lease relied upon by 
the Government is proved, there is no doubt that the order is not only ztra 
vires but good on the merits. Even assuming that the lease be not held as 
proved, the plaintiffs had no title to the land as rightly held by the lower 
Court and as nobody else was its owner at the time when it was occupied 
by the plaintiffs’ ancestor, the presumption under s. 37 of the Land Revenue 
Code which was also applicable before its enactment was that Government 
were its owner at that date. If the plaintiffs claim to remain in possession 
merely on the strength of their long possession in the past, though without 
any rightful title in them, Government had the right to assert their owner- 
ship which had not been divested by the act of the plaintiffs’ ancestor, and 
they had a right of resumption so Jong as the plaintiffs had not proved any 
acquisition of right in them by adverse possession against the Government. 
The giving of the notice, therefore, cannot be regarded as invalid or ultra 
vires. 

Even if the lease relied on by the Government could not be proved in a 
Court of law, the Government had definite materials in their possession from 
which they might reasonably conclude that the plaintiffs had no right to 
occupy the land after March, 1931. It may at the most be an incorrect 
order liable to be set aside on appeal to the Commissioner. But it cannot 
be said that because it was incorrect, it was also invalid or illegal in law. 
The Collector has the jurisdiction to pass the order, and he had also prima 
facie grounds for doing so. This is not, therefore, a case where the order is 
vitiated by want of power, excess of jurisdiction or any other illegality. I 
am not convinced that the analogy of the authorities under art. 14 of the 
Indian Limitation Act could be applied to s. 11 of the Revenue Jurisdiction 
Act. The Limitation Act deals with the limitation of the period for bring- 
ing a suit. Section 11 refers to the bar to the institution of a suit if no 
appeals had been preferred to the higher revenue authorities. But even if 
the analogy: does apply, those authorities are not applicable if the present 
order is neither invalid nor ultra vires. The principal authorities relied upon 
on behalf of the plaintiffs are Laxmanrao Madhavrao V. Shriniwas Lingo,1 
Anant Nulkar v. Secretary of State? Rasulkhan v. The Secretary of State,’ 


1 (1927) L. R. 54 1. A. 380, 2 (1930) 33 Bom. L. R. 213. 
s.c. 29 Bom L. R. 1484. 3 (1915) 17 Bom. L. R. 513. 
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Secretary of State v. Gulam Rusul Dhanji v. The Secretary of State? A.C.J. 
Surannanne V. Secretary of State for India? and Secretary of State v. 1941 
Faredoon* It is not necessary to deal with these cases individually. It is “~~ 
sufficient to observe that they are all cases either of want or excess of juris- n 
diction, absence of prima facie right of the Government, or proof of prima j 
facie title of the plaintiff, or the order being either merely administrative CHIMANLAL 
or incomplete. In the present case even if the Government may be unable JAMNADAS 
to prove their case of lease on the ground that the documents relied upon were Divatia I. 
not admissible in evidence, they afforded prima facie materials on which 
they were entitled to act. Those materials cannot be challenged as spurious 
or fabricated. Even if they be taken as negligently prepared, that would be 
a matter of proof, and would not affect the power of the Collector to act 
upon them. In my opinion, therefore, the decision or order in exhibit 28 
required to'be appealed against under s. 203 of the Land Revenue Code, and 
the non-prosecution of the appeals is a bar to the maintainability of the pre- 
sent suit under s. 11 of the Revenue Jurisdiction Act. 

I have observed above that if the Government had prima facie materials 
for the case of the lease, then the act of the Government officers would not 
be ultra vires. It is, therefore, necessary to deal with those materials at the 
present stage to examine whether those documents establish the Government’s 
case of the land having been given on lease for a period of ninety-nine years. 
The earliest document relied upon by the Government is exhibit 136 includ- 
ing exhibit 136A, both of which are the upper and lower parts of a page 
in a bound book containing copies of leases given to various persons from 
time to time. This document purports to be a copy of the lease of the land 
in suit and it is produced with the list exhibit 113 along with the bound 
book. The lower Court has held that although this is a leather-bound book 
and is undoubtedly very old and coming from Government custody, it is not 
admissible in evidence inasmuch as it is not shown under which provision 
of law these copies were maintained and inasmuch as the book is not signed 
by anybody and it is not proved who had made those copies from the origi- 
nal documents. ' The learned Judge refers to exhibit 136 as the Patta Register, 
but that is obviously a mistake. The evidence shows that the Patta Register 
is different from this book containing leases. Nevertheless the question is 
whether this copy is admissible in evidence and whether it could be relied 
upon in proof of the lease. There does not appear to be any provision of law, 
nor has any such been cited before us, that it was incumbent on the Govern- 
ment to maintain copies of the leases. It is said ‘that the leases were kept 
in counter parts and that all the leases which were in possession of the Gov- 
. ernment have been copied in this book till the year ‘1849. That may be so, 
but it is difficult to see how this book by itself can be regarded as admissible 
in evidence without any proof that it was required to be kept and maintained 
under the law. It appears that this book was not produced during the 
City Survey Enquiry. It seems to have been seen by the witnesses after 
1924. The book is in a torn and tattered condition in many places and 

1 (1916) 18 Bom. L. R. 243. 3 (1900) I. L. R. 24 Bom. 435, 


2 (1920) I. L, R. 45 Bom. 920, ; S.C. 2 Bom. L. R. 261. 
S.C. 23 Bom. L. R. 279. i 4 (1934) -36 Bom. L. R. 761. 
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although it is stated that it had been produced in one or two earlier litigations, 
there is nothing to show whether it had been relied upon in those cases. It 
is not suggested at all that this book had been got up. But unless it is proved 
that it is a public document and not merely a record copy for the private 
use of Government officers, it cannot be admitted in evidence as a public 
document under s. 74 of the Indian Evidence Act. It is not shown whether 
it was the duty of the Government to maintain those copies of the leases. 
That being so, I think that this book may be left out of account in consider- 
ing the case of the lease. l 
The next documents on which the Government rely are exhibits 123 and 
144. They are two copies of one and the same printed book containing the 
general index of lands given on lease in the city of Ahmedabad with certain 
particulars and maps of the survey numbers situated in the different wards 
of the city. The case for the Government is that during the first City Sur- 
vey Enquiry, which lasted from 1864 to 1881, various books such as the 
enquiry register, field books, old maps and Patta Registers were prepared and 
these books constituted the City Survey record.’ From these books the 
general index registers, which were known as atlases, were also prepared 
evidently for the purpose of ready reference. These registers contained 
maps or atlases of the various wards of the city together with the index of 
the lands which had been given on lease to different persons. The Patta 
Register, which was separately maintained, contained the description of the 
persons to whom the lands were given, the area of the lands and also the 
period when the leases would terminate. But that was different from the 
book containing copies of leases from which exhibits 136 and 136A were 
taken. The latter contained copies of leases up to about 1849 only while 
the Patta Register was maintained for the subsequent period also. The gene- 
ral index register contained indexes of lands and it is different from the 
Patta Register. This general index was continued up to about 1890. There- 
after it was printed and several printed copies with plans or atlases as they 
are called were distributed to the different Government departments and one 
such copy was supplied to the Ahmedabad Municipality. At the end of the 
printed book appears to be the printed signature of “ R. S. Jayakar, Deputy 
Collector and Inquiry Officer, Ahmedabad”. Exhibit 123 is an extract re- 
lating to the suit land from one of these printed copies, and exhibit 144 is 
a printed copy of the book which was supplied to the Ahmedabad Munici- 
pality. The difference between these two exhibits is only this that while in 
exhibit 123 the plan containing the suit land has not been coloured, in exhi- 
bit 144 it has been coloured by the Municipality by putting different colours 
on what were considered to be leasehold lands. The case-of the Government 
is that the Patta Register as well as the original of the general index from 
which the books were printed were, along with other original survey’ records, 
in the City Survey Office which was burnt in the riots of 1919. These two 
printed books, however, were not in the City Survey Office at that time and 
they escaped the fire. The principal witness who deposes to this is Chunilal, 
exhibit 140, who was a maintenance surveyor serving in the City Survey 
Office from 1911.° He retired in 1932. He deposes that he had seen the 
original of the general index in his office. By original is meant the general 
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index itself before it was sent for printing to Poona. He had’ also seen the A.C.J. 
original maps, and he says that exhibit 123 is a copy of the original general 1941 
index seen by him. This printed book along with the wall maps, exhibits -7 
134 and 135, was before the officer who conducted the City Survey Enquiry SECRETARY 
f OF STATE 
m 1923. - l i 

The relevant entry in these two exhibits relating to the suit land states CHIMANLAL 
that it was Government and given to two persons Ferdunji Santokji and JAMNADAS 
Fardunji Nowroji by a document of lease on January 31, 1831. The month Divatia ] 
“ January ” is erased and substituted by the month of “March”. The ~ 
periods of the lease of the lands are not mentioned. These two books being 
the same, I will deal with one of them, exhibit 144, as the learned Judge has 
done. He holds that the original index register, meaning thereby the index 
register from which these printed copies have been made, is a public record 
and therefore governed by s. 35 of the Indian Evidence Act, but the printed 
copies of the general index, which are produced in this case, are not admis- 
sible because they are not properly proved as secondary evidence of the ori- 
ginal general index. For holding that the original general index is a public 
record and admissible in evidence, he relies upon the decision of this Court 
in Hiralal v. Secretary of State where the dispute was about another land 
in a different area in the same city of Ahmedabad, and in which one of the 
printed copies like those which we have here, viz, exhibits 123 and 144, was 
produced and an extract from that book was admitted in evidence by the 

_trial Court and relied upon by it as well as by this Court for holding that 
` the land in dispute there was of leasehold tenure. The learned Judge, how- 
ever, is under a misapprehension in thinking that what was produced in 
that case was the original index register itself and not a printed copy of the 
same. He says so because he thinks that the judgments of this Court con- 
tain no discussion as to whether the printed copy was admissible. That, 
however, is not the case when the judgments are properly read. Patkar J. 
observes (p. 830) :— 

“Tt appears that the original survey records having been destroyed by fire at 
Ahmedabad, there are no satisfactory official records of title to the property. The 


general index, Exhibit 64, which has been saved from fire, shows that the land 
survey No. 466 belongs to Government.” 


He further says (p. 831) :— 

“I think that Exhibit 64, the index of the register, is a public document and 
is admissible in evidence under s. 35 of the Indian Evidence Act.” 

Barlee J. observes (p. 836) :— 


“The evidence led is meagre, as’ Government were met by the difficulty that 
-their records had been destroyed by fire during the riots of 1919, and they were 
unable to produce either the counter-part or a copy of the original lease. But 
they produced Exhibit 64, which purports to be an extract from the general index 
of Sheet No. 1 of the map of the city of Ahmedabad.” 


And further he says (p. 837) :— 


“This document has been assailed by the learned counsel for the plaintiffs-appel- 
lants on the ground that it is inadmissible in, evidence, since it has not been proved 
that ıt is a public document; secondly, because it contains an admission on behalf 
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of the party producing it. But there can be very little doubt that it was a public 
document and admissible in evidence. The copy filed in Court does not bear any 
official seal, or signature, but the Government officer, who produced the copy with 
the original index, deposed that it was an old Government record. I think it is 
really beyond dispute that it is a part of the record of the survey of the city of 
Ahmedabad ; and as such it is a public document.” 

What was meant by the words ‘ copy with the original index’ is that a copy 
of an extract from the printed book along with the printed book itself from 
which the copy was made. The suit out of which that appeal arose was 
filed in 1925 and as the fire took place in 1919, the original index from which 
printed copies were made could not obviously be before the Court. What 
was before the Court was a printed book such as we have here, and it was 
that book which was held admissible in evidence as a public document itself, 
and not as a copy of another public document. This misapprehension on the 
part of the learned Judge below has vitiated his entire reasoning on this 
point, because although he rightly says that he is bound to follow the ruling 
in Hiralal v. Secretary of State, he thinks that the printed book is not ad- 
missible except as secondary evidence, and it is not so admissible because it 
does not satisfy the provisions of s. 63 of the Indian Evidence Act ‘relating’ 
to that particular type of evidence. 

In my opinion, the printed copy of the index register is itself a public 
document. These printed copies are not merely kept for the private use of 
Government officers, but they are open to inspection by the public and certi-- 
fied copies are also supplied from them. Witness Chaturbhai, exhibit 154,. 
who is a suiryeyor, says in his evidence that certified copies of the record of 
old and new city surveys are given to those who apply for them, that the- 
whole combined sheet miap is sold for Rs. 5 for the new city survey, that 
copies of the index register and maps of the old city survey are also supplied, 
that inspection is also allowed of the record and the maps, and that this is 
done according to rules Nos. 135 and 136 made under the Land Revenue 
Code. Witness Chunilal also says that certified copies of the maps on the 
record are given to any one who applies for the same. So also witness 
Krishnalal. There is no reason at all to doubt the testimony of these witnesses. 
who were all Government servants and depose from their personal knowledge. 
In my opinion, the printed books must themselves be regarded as public 
documents and as such admissible in evidence. They are coming from proper 
custody and they were rightly relied upon by the trial Court as well as by 
this Court in Hzralal’s case. 

Even assuming, however, that they can be admitted- only as secondary 
evidence of the original index, there is the presumption under s. 114 of the 
Indian Evidence Act that the copies were compared with the original index 
at the time when they were printed and that they, therefore, fulfil the provi- 
sions of s. 63, cl. (3), of the Indian Evidence Act. Printed records of en- 
quiry have been held to be admissible in evidence: vide Lekraj Kuar v. 
Mahpal Singh: Reaghubens Kuar v. Mehpal Singh; and copies made 
from untidy papers are also regarded as admissible: see Mr. Wil- 
liam Graham v. Phanindra Nath Mitra2 There is no doubt: that. 


1 (1879) LL.R. 5 Cal. 744, PC 2 (1915) 19 C. W. N. 1038. 
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these records were required to be kept under the law for the time A.C. J. 
being in force. Sections 5 and 13 of Bombay Act IV of 1868 deal 1941 


with the preparation of maps and land registers and other records during Š wen 
the survey proceedings. That Act of 1868 related to the application of the pera 


Bombay Survey and Settlement Act I of 1865 to towns and cities. The ‘i 
general index was prepared from the documents which were required to be CHIMANLAL 
kept under the law. Section 108 of the present Land Revenue Code also JAMNADAS 
requires the maintenance of the settlement registers and other records pertain- „. 
ing to the survey. Moreover, there is a Government Resolution of 1882, 
exhibit 122 in the present case, which sanctioned the printing of maps in the 
form of atlases, and there is evidence to show that the maps printed in exhi- 
bit 144 were regarded as atlases for the various wards of the city of Ahmeda- 
bad. Rule 104 of the rules under the Land Revenue Code also pertains to the 
records of the survey papers being maintained at the time of the survey. There 
is no doubt, therefore, that this document is compiled from the other docu- 
ments which were required to be maintained under the provisions of law, and 
is, therefore, itself a public document. In a recent decision of this Court in 
Mallappa Annaseheb v. Tukko Narashinha, there was a document which 
was mentioned in what was described as a register or takta of information re- 
garding the pargana watandars, prepared by the Assistant Collector under 
the. directions given by the Collector under the orders of the Inam Com- 
mittee. That register or takta was not in original but a copy of the original 
takta was produced. It was contended that it was not a public document and 
could not be proved by a certified copy. But that contention was negatived 
and it was held that the copy came within the definition of a public docu- 
ment in s. 74 as it was a record of the acts of a public officer, and it was 
relevant under s. 35 or at any rate s. 13 of the Indian Evidence Act. In 
my opinion, the same could be said of exhibits 123 and 144. They are rele- 
vant under s. 13 as well as s. 35 of the Indian Evidence Act, and I think, 
therefore, that they are admissible in evidence. 

The lower Court rejects these documents, firstly, on the ground that exhibit 
144 was a copy of a copy in print and it is not certified ta be correct by a 
Government officer, that it bore no seal and that it was incomplete. In my 
opinion, this exhibit cannot be rejected on that ground. It is a printed book 
from the original general index, and if the original index was relevant and 
admissible in evidence as the learned Judge himself takes it to be, I' do not 
see why the printed copy, which has been maintained and acted upon for 
several years and which is maintained as a public document from which the 
public have been supplied with copies, should not be regarded as a public 
document by itself and as such admissible in eydence. The printed signature 
of Mr. R. S. Jayakar, Deputy Collector, must also be presumed to be genuine, 
and it must be taken as showing that the register was prepared by a Govern- 
ment officer from the materials which the Government had before it at that 
time. I may state here that the plaintiff himself had applied for a copy of the 
entry with regard to the suit land in exhibit 144 and presumably was sup- 
plied with the same. Exhibit 158 is the application of February 13, 1930, for 


Divata J. 
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A.C.J. a copy of the decision of the Enquiry Officer in 1923 as well as the decision 
1941 of the Enquiry Officer at the time of the old enquiry showing the nature of 
B the land. That old enguiry could have reference only to the survey proceed- 

pa PN ings which terminated in about 1882 as a result of which this land was 

5 entered as a leasehold land in the register. In my opinion, therefore, this 
CHIMANLAL document is admissible in evidence for the purpose of proving the defend- 
JAMNADAS ant’s case of the suit land being of a leasehold tenure. 

Divatia ]. The documents next relied upon by the Government are two wall maps, 

eas exhibits 134 and 135. These two are printed maps of the different wards of 
the city of Ahmedabad. Exhibit 134 is a map which comes from the 
Commissioner’s office while exhibit 135 is a map which comes from the 
Collector’s private office. They are both printed maps from one and the 
same original map which seems to have been prepared at some date between 
1912 and 1915. They are coloured with different colours. « In exhibit 134, 
which is known as the Commissioner’s map, the survey numbers are coloured 
differently to show the different kinds of lands, viz. Government lands, 
Government lands leased for ninety-nine years, Government lands reserved 
and finally the lands with years in red showing old leases expiring in the 
years mentioned and not renewable. In exhibit 135 the colours are applied 
only to leasehold lands and_ different colours are applied to different leases 
expiring at different periods. The colour brown is applied to those lands the 
leases of which were to expire between 1926 and 1930, and the suit land is 
coloured brown in this map, exhibit 135. The learned Judge holds these 
maps as admissible in evidence under s. 83 of the Indian Evidence Act, and 
there is no doubt that they are so admissible not only under s. 83 but also 
‘under ss. 36: and 87 of the Indian Evidence Act as well as s. 213 of the Land 
Revenue Code. The learned Judge, however, says that although the maps 
are admissible in evidence, the colouring of the maps is not so admissible 
because it had not been satisfactorily proved as to why the maps were coloured, 
by whom they were coloured and for what purpose they were coloured. The 
learned Judge does refer to the evidence of witness Chunilal on that point 
who says that he himself did the colouring under the orders of the then Collec- 
tor Mr. H. L. Painter: The learned Judge says that this witness Chunilal 
was in the City Survey Office for a long time, but that it is difficult to believe 
‘that he had seen the original index himself and that the maps were coloured 
by him under the directions of the Collector. One ground for disbelieving 
this witness is that whereas in his examination-in-chief this witness says that 
he coloured the original map, in cross-examination he turns round and says 
that he coloured the printed copies of the original after the prints were 
received and not the original document. He describes this witness as over- 
enthusiastic who had come to fill in the lacuna in the evidence of the other 
witnesses. Although the appreciation of oral evidence by the trial Judge is 
entitled to great weight by the appellate Court, that appreciation must be 
tested by the other proved facts in the case, especially if the evidence is sub- 
stantially corroborated by those facts. 
Taking the Collector’s map, exhibit 135, it is quite clear that there is a 
_type-written direction with regard to the survey numbers shown in that map 
under the signature of the then Collector, Mr. Painter. In that direction 
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various survey numbers are given serial numbers and then it is stated among A., C. J. 
other things that the cases serial Nos. 91 and 92 and Nos. 93 to 99, which 1941 
were leasehold lands, would provide sites for public offices which were sure ao 
to be needed in this locality. At the upper comer in the plan various periods gaa 
of the leasehold lands have been indicated. The colour yellow is shown to af 
denote lands the leases of which were to expire between 1916 and 1920, the CHIMANLAL 
colour green for leases expiring between 1921 and 1925, the colour brown for JAMNADAS 
those expiring between 1926 and 1930, the colour red for those expiring bet- | ~_ 
ween 1931 and 1935 and the colour blue for those expiring between 1936 and ve J. 
1940. The suit land, as stated above, is coloured brown to show that the 
lease was to expire between, 1926 and 1930. At the bottom of this endorse- 
ment are the initials of Mr. Painter made in April, 1916. 

‘After dealing with the evidence of Chunilal at length, the judgment conti- 
nmued :] «In my opinion, exhibits 134 and 135 are not only admissible in 
evidence but they can be—especially exhibit 135 can be—relied upon in proof 
of the fact that the land is a leasehold land the lease of which was going to 
expire in 1930. 

I may state here that the map in the general index, exhibit 144, has been 
coloured by some officer in the Ahmedabad Municipality. There is no evi- 
dence to show as to who made that colouring and on what materials, and 
I do not, therefore, take that into consideration in ae at any conclusion 
with regard to this theory of- lease. 

In my opinion, exhibits 123 and 144 on the one hand and exhibits 134 
and 135 on the other along with the evidence of witnesses Chunilal and 
Chaturbhai do go to show that the suit land must have been given on lease ’ 
and the period of the lease was ninety-nine years expiring in about March, 
1930. 
` [After further discussion of evidence, the judgment went on:] On this 
evidence, it is, in my opinion, satisfactorily proved by the defendant on the 
materials which the Government possessed after the fire of 1919 that the suit 
land was of leasehold tenure and: that the lease was to expire in March, 1930. 
That conclusion, to my mind, is corroborated by the other circumstances in 
the case. Those circumstances are that the plaintiff himself, as I stated before, 
has not been able to prove his title at all with regard to the suit land, and the 
conduct of Gajanan from the time he came into possession of this land till now 
would clearly show that he has not challenged the character of the land being 
leasehold land. I might say further in this connection that not only did 
Gajanan not protest after he receivéd the notice of the City Enquiry Officer’s 
decision and got a certified copy of his order, but in 1930 when Government 
offered him a sanad confirming his possession up to March 31, 1930, the date 
of the expiry of the lease, with the condition to resume the land whenever 
Government required it, Gajanan accepted the sanad without any protest 
whatever. For nearly a year after he got a copy of the sanad he did not do 
anything and it was only after the Government gave the notice in October, 
1931, that the present suit was filed in 1932 for a declaration that the land 
‘was of the plaintiffs’ absolute ownership. 

It is relevant in this case to note that the suit land is situated in a very 
prominent locality in the city of Ahmedabad, and if the plaintiffs were in 
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possession of this land without any title whatever and merely as trespassers. 
throughout, the Government would certainly have taken steps to see that they 
were ousted from the land. This is not a land in any out-of-the way place 
where the usurpation of Government land by a private person would escape 
the notice of Government officers, and if the Government did not take any 
steps, it must be because the plaintiffs were enjoying the land by virtue of 
some grant or sanad from the Government. That would be either the plaint- 
iff? own direct title from the Government or in the nature off a grant for a 
particular period. The plaintiffs’ title is distinctly disproved, and the only 
alternative that can, therefore, remain is that the land must have been enjoyed 
by the plaintiffs under a conditional grant from the Government. It is, how- 
ever; contended on behalf of the plaintiffs that even assuming that there was 
a grant, there is no satisfactory evidence to show. that it is a lease terminable 
at the end of ninety-nine years, and that it must be presumed that im absence 
of anything else the grant must be in the nature of a permanent lease as 
buildings and structures have been allowed to be erected on this land. Now, 
it is true that from 1870 onwards there have been some superstructures on 
this land, they have been let from time to time by the plaintiffs and in one 
case the Government themselves had taken a building on rent for one of its 
offices. If the grant had been merely a grant of the land without anything 
else, then the presumption may arise that it was a grant for building purposes. 
But there is the evidence of the map, exhibit 135, and the decision of the 
City Survey Officer in 1923 would, in my opinion, clearly establish that the 
suit land was not only of a leasehold nature but the lease was only limited 
to the period of ninety-nine years expiring in March, 1930. It is not the case 
that a lease for ninety-nine years could not have been granted by the Govern- 
ment at all. There is in evidence one document, exhibit 185, which is a 
counter-part of an original lease granted to another person, and that is a’ 
rent-free lease for ninety-nine years such as the lease in the present case is 
and the map also shows that the lands in the locality had also been given on 
leasehold tenure. There was nothing extraordinary, therefore, if this land had 
been granted on lease for a period of ninety-nine years. There is nothing 
to show that the Collector had not the power to make grants for a definite 
period in favour of private persons. On the other hand, there are various. 
provisions of law from time to time which would show that the Government 
had got the power to make dispositions of unoccupied unalienated land to 
different persons. Section 7 of Bombay Regulation XVII of 1827 gives power 
to the Government to dispose of unalienated land. This power has been 
exercised by the Government since then from time to time and the subse- 
quent revenue enactments also have recognised the power of the Govern- 
ment to make grants to various persons. An instance of that is s. 68 
of the Land Revenue Code, as I have shown above. In my opinion, there- 
fore, the fact that the buildings are there would not necessarily show that 
the grant must have been of a permanent nature. J’ may’ state here that im 
Hiralal v. Secretary of State: there was a similar lease for a period of ninety- 
nine years, and the decision in that case, which was given by Madgavkar J. 
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on difference of opinion between Patkar and Barlee JJ., is that the burden A.C.J. 
of ‘proof was on the plaintiff to show that he was a tenant for more than 194] 
ninety-nine years, and not on the Government to show that the period of ieee 
the lease had expired. It was also held on the evidence as well as the proba- Or STATE 
bilities of the case that the period of the lease was ninety-nine years from the j. 
date of its grant. This case related to a similar land, although in a different CHIMANLAL 
ward, in the city of Ahmedabad. In my opinion, therefore, if the plaintiffs JAMNADAS 
alleged that the grant was a permanent grant, it was for them to prove by Daki i 
definite evidence that it was so, and that burden of proof lay on them. That = 
burden has not been discharged by them. If the lease is for a period of 
ninety-nine years, there is nothing strange if pacca structures are built by the 
grantee on the land, because in such a case the structures would be built in 
_the expectation that the lease would be renewed even though at a higher rent 
on the tegmination of the period. 

I now come to the particular point on which the learned Judge has decided 
this case and ‘that is on the long possession of the plaintiff under s. 110 of 
the Indian Evidence Act. It is true that the plaintiffs’ family has been in 
possession of the land since sometime before 1870 at the earliest. It may 
not be as owner but the two documents relating to a property in the neigh- 
bourhood on which the plaintiffs rely would show that they were in possession 
of this land. The evidence does not show how Jethabhai, the plaintiffs’ an- 
cestor, came in possession of the land after the lease was granted to the two 
Parsi gentlemen, but the plaintiffs’ own case is that at the time when their 
ancestor took possession of the land it was of nobody’s ownership and it, was 
open and fallow land. On this admission it would follow, therefore, that the 
original lessees had quitted possession of this land, that it was lying fallow 
and that the plaintiffs’ ancestor took possession of it, but that possession 
must not be deemed to be as owner when there is nothing to show that the 
Government had at any time recognized the possession of the plaintiffs’ 
family as owner of this land. Mr. Thakor on behalf of the plaintiffs has 
contended that the alleged admission of the plaintiffs in paragraph 3 of the 
plaint that their ancestor took possession of the land which was of nobody’s 
ownership when it was lying open and fallow cannot be taken as admission 
in view of the evidence which would show that the land must have been 
granted to the plaintiffs as absolute owners. Mr. Thakor had to contend 
that the admission of the plaintiffs in paragraph 3 ought to be ignored be- 
cause it went against the plaintiffs. But the evidence to my mind, instead 
of establishing the private ownership of the plaintiffs’ family, is corroborative 
of the admission in the plaint and points to the conclusion that the land 
originally did not belong to them, that it belonged to the Government at that 
time, that for some reason or other the original lessees had relinquished pos- 
session of the Jand and that the plaintiffs’ ancestor had come into occupation 
of the same. The question is whether that possession is prima facie lawful 
possession, or wrongful possession. In my opinion, in absence of any evi- 
dence to show the nature of the alleged title of the plaintiffs and in view of 
the admission of the plaintiffs, it must: be held that the plaintiffs’ original 
possession was wrongful as the owner of the land. If that is so, would s. 110 
of the Indian Evidence Act apply to long possession which begins from such 
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A.C.J. wrongful occupation? Mr. Thakor has relied upon a large number of cases 
1941 to show that if a person is in possession of a land for a very long time, there 
R is a presumption in his favour under s. 110 of the Indian Evidence Act even 

o as against the Government, and as a result of that presumption the burden 

».  , Of proof is shifted on to the other side to show that the plaintiffs were not the 

CHIMANLAL Owners of the land or had no right to the same. If the Government’s case 

JAMNADAS of lease is proved by satisfactory evidence, as in my opinion it is, the presump- 

a tion under s. 110 does not arise at all, because in that case the plaintiffs’ 
Divatia J. . : 

ac possession must be deemed to be possession as a lessee and not in any other 

capacity. It is not suggested that the plaintiffs came into possession even 

before 1831 when the lease was granted. There is nothing in evidence to 

support that suggestion even if it was made. But even assuming for the sake 

of argument that the Government’s case of lease is not proved, in ‘my opinion, 

the original nature of the plaintiffs’ occupation of this land is sueh that it 

could not entitle them to the presumption under s. 110. The principal cases 

relied upon by Mr. Thakor on this point are Ismail Arif v. Mahomed 

Ghouse,. Gangaram V. Secretary of State for India Hanmantray V. The 

Secretary of State for India3 Pemraj Bhavaniram v. Narayan Shivaram 

Khisti,t Anangamanjari Chowdhrani v. Tripura Soondari Chowdhrani, 

The Secretary of State for India v. Kota ‘Bapanamma Garu, Bhag- 

wansing V. Secretary of State? and Krishna Aiyar v. The Secretary 

of State for Indias He has tried to distinguish the cases of Vasta 

v. Secretary of State for India and Secretary of State for India 

v. Cheilikani Rama Rao* It is mot necessary, in my. opinion, to dis- 

cuss these cases separately. The effect of the principal decisions has been 

considered by this Court in a recent ruling in Suraji Fulaji v. Secretary of 

State“, and the principle as summarized by Broomfield J. is that the posses- 

sion under s. 110 must be of such a character as would lead to al presump- 

tion of title, and it is on that ground that the decision in Hanmeantray v. 

Secretary of State for India is distinguished. It is necessary, in my opinion, 

therefore, for the plaintiffs to prove that their possession was of such a 

character as would lead to the presumption of title, and not such a sort of 

possession as would be regarded as wrongful in its origin. In my opinion, 

it could not be the law that a man might-usurp somebody elses land- and 

without completing the period of adverse possession say that “I am in long 

possession of this land, I have erected buildings on it, and although I have 

no title in my favour and even though I have got possession of the land by 

usurpation or encroachment, I am entitled to remain in possession under s. 110 

and that nobody can oust me”. The presumption under s. 110 would apply 

only if two conditions are satisfied, viz. that the possession of the plaintiff 

is not prima facie wrongful, and, secondly, the title of the defendant is not 


. 1 (1893) L. R. 20 I. A. 99. 7 (1906) 10 Bom. L. R. 571. 
2 (1895) I. L. R. 20 Bom. 798. 8 (1909) I. L. R. 33 Mad. 173. 
$ (1900) I. L. R. 25 Bom. 287, 9 (1920) I. L. R. 45 Bom. 789, 
s.c. 2 Bom. L. R. 1111. , s.c. 23 Bom. L. R. 238. 
4 (1882) I.L.R. 6 Bom. 215, F.B. 10 (1916) I. L. R. 39 Mad. 617, 
5 (1887) L. R. 14 I. A. 101. s.c. 18 Bom. L.R. 1007, P.C. 


6 (1895) I. L. R. 19 Mad. 165. 11 (1936) 39 Bom. L. R. 216. 


VOL. XLIV. | THE BOMBAY LAW REPORTER. 


proved. In the present case it is not at all proved that the plaintiffs had 
prima facie evidence of title. Secondly, it is not at all shown that if the 
plaintiffs had no title, the Government also had no title. On the other hand, 
under s. 37 of the Land Revenue Code, Government are the owner of all 
lands which are not proved to be of the private ownership of any person. 
If this land at the time when the plaintiffs came into its occupation was 
not of the private ownership of any other person, the presumption is that 
it belonged to the Government. Therefore, in absence of proof by the plaintiffs 
that the land was of their ownership and in absence of proof that it was of 
anybody else’s ownership apart from the plaintiffs, the only alternative is 
that the land must belong to the Government. In my opinion, there- 
fore, both. the conditions for the applicability of s. 110 of the Indian 
Evidence Act are absent in the present casa with the result that that section 
does not apply. Therefore, the plaintiffs are not entitled to the benefit of 
this section even though the Government may not succeed in proving that 
the land is of a leasehold tenure. The proprietary right of Government with 
regard to all waste lands which are not proved to be of the ownership of 
private individuals has been recognised in this Presidency from early times. 
The preamble of Bombay Regulation III of 1814 as interpreted in The Col- 
lector of Thana v. Dadabhai Bomenji+ and Baban Mayacha V. Nagu Shra- 
vucha? s. 7 of Bombay Regulation XVII of 1827, s. 14, of the City Survey 
Act (Bom. IV of 1868), and finally s. 37 of the ipresent Land Revenue Code, 
all these provisions embody this principle and create a presumption in favour 
of Governmenti in the case of all lands which are not proved to be of private 
ownership. The recent decision of the Madras High Court in Pothukutchi 
Appa Rao v. Secretary of State? is also based on the principle that s. 110 
of the Indian Evidence Act does not apply, where there is a statutory pre- 
sumption in favour of Government. There could thus be three alternatives 
with regard to the ownership of the suit land at the time when the plaintiffs’ 
ancestor took it into his possession, viz., (1) its acquisition by grant or title 
(2) that the land was of the ownership of some other individuals, and 
(3) that it belonged to Government. As regards the first alternative, the 
plaintiffs have not even alleged that their ancestor acquired it by grant or 
purchase, and it is not also proved that their occupation of the land at its 
inception was based on such acquisition of title. The second alternative is 
also precluded because the plaintiffs’ case is that the land was not of any 
one’s ownership or possession at that time and that therefore their 
ancestor took it into his possession. There is nothing also on the evidence 
to show that it belonged to any one private proprietor. Therefore there 
remains only the third alternative that it was of the ownership of Government 
at that time. There is therefore no scope, in my opinion, for the application 
of the presumption under s. 110 of the Indian Evidence Act. It is this 
circumstance which distinguishes the present case from all decisions relied 
upon on behalf of the plaintiffs. It is on this presumption only that the 
learned Judge below -has given a decree for the continuance of possession 
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A.C.J, of the land in the plaintiffs’ favour; but if the presumption could not be 
1941 applied, the plaintiffs to my mind are not entitled to any relief, even though 
bgi the..Government’s case of lease is not satisfactorily proved. l 
pam In spite of there being a definite issue on adverse possession the learned 

j: Judge has not held that the plaintiffs have acquired title by adverse posses- 
CHIMANLAL Sion for sixty years against Government and has not therefore given them 
JAMNADAS a decree of declaration of absolute ownership in the plaintiffs’ favour. The 

Doai 7 plaintiffs have not filed any cross-objections against the decree of the lower 

ae Court on the ground that it ought to have held the plaintiffs’ absolute owner- 
ship proved on account of their acquisition of title by original grant or pur- 
chase or by adverse possession. In the absence of such cross-objections the 
plaintiffs are, in my opinion, precluded from urging in this appeal that they 
have acquired such absolute title. Under O. XLI, r. 22, of the Civil Pro- 
cedure Code, they can support the decree granted to them on any grounds de- 
cided against them in the Court below; but if they want a decree for the 
higher right of absolute ownership which they prayed for in the plaint but 
had not been granted to them, it is incumbent on them to file cross-objec- 
tions or a cross-appeal against the decree. Even assuming however that it is © 
open to the plaintiffs to urge the point of adverse possession in this appeal 
it could not be satisfactorily proved om the evidence that the plaintiffs have 
acquired title by adverse possession for sixty years before the date of the 
suit. The earliest document on which they relied is of 1870. It is a docu- 
ment of title of a neighbour’s property, and the only thing it recites is that 
to the west there was the bungalow of Jethabhai. It does not say that either 
the bungalow or the land underneath was of his ownership, and it.cannot 
therefore be said that Jethabhai was in possession of the land at that time 
claiming to be the owner of the property. The first document which speaks 
of the plaintiffs’ ancestor’ as an owner of the building is exhibit 86 which 
is an extract from the Register of Municipal Tax for the year 1883. Even 
taking it that the plaintiffs’ ancestor asserted his ownership not only for the 
building but also for the land below, that document is within sixty years 
before the date of the suit. It is true that there are a number of rent-notes 
and other documents by which the plaintiffs have rented this property to 
several persons, and in one case even Government became a tenant of the 
building. But that does not take the case of the plaintiffs any further. I 
think that the learned Judge did feel this difficulty and therefore did not 
make any finding with regard to adverse possession. The learned Govern- 
ment Pleader contends that adverse possession in any case ceased to run 
from the decision of the City Survey Inquiry Officer in 1923. It was con- 
tended by him that when the plaintiffs accepted that decision and did not 
protest against it, their adverse possession came to an end because in any 
case the character of this possession must be deemed to have been changed, 
and reliance was placed for that argument on Muthiruland: Poosari vw. Sethu- 
tam Aiyar! and Ramamurthi v. Gajapatiraju2 The case of Muthirulandi 
v. Sethuram was a case of boundary dispute, and under the law such a deci- 
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sion became conclusive between the parties. The case of Ramamurthi v. 
‘(Gajepatiraju follows the previous decision. On the other hand there is 
a decision of their Lordships of the Privy Council in Subbaiya Pandaram 
v. Mahammad Mustapha Maracayar! in which possession was continued 
in spite of a decree against the possessor, and it was held that the decree 
emphasized the adverse nature of the claim. Even if the decision 
of the Inquiry Officer was passed to the knowledge of the plaintiffs 
it cannot be said that adverse possession ceased to run at that date 
because it is clear that the plaintiffs did remain in possession of the 
property ın spite of the decision and they were entitled to remain on it on 
Government’s case of the lease which was to expire in 1930. If the plaintiffs 
‘did intend to hold the property adversely before 1923 it cannot be said that 
their intention must have ceased or the character of that possession must 
have changed simply because of the decision of the City Survey Officer. It 
is not necessary to pursue this point further because in my opinion there 
is no definite evidence as to the point of time from which adverse possession 
might be said to begin. Taking the case at the highest in the plaintiffs’ 
favour, it might be said to begin from 1883-1884, that is within sixty years 
before the date of the suit. On the merits therefore I am of opinion that 
the plaintiffs have not been able to establish their adverse possession. 

On behalf of Government reliance was sought to be placed on s. 37, cls. (2) 
and (3), of the Land Revenue Code, and it was contended that no suit hav- 
ing been filed within one year from that decision it was barred under cl. (2) 
of s. 37. This point was not urged in the written statement, nor was there 
any issue about it, and it does not seem to have been taken also in the trial 
Court. The decision of the Inquiry Officer is that of a City Survey Officer 
and it has been doubted by this Court as to whether the City Survey Officer 
is a Revenue Officer within the meaning of s. 37, and I think therefore that 
it would be difficult to hold that the plaintiffs were bound to bring this suit 
within one year of the date of that decision. 

There now remains the question of limitation under arts. 14 and 120. No 
arguments were seriously pressed as to the bar of time under art. 120. But 
it was contended that the suit was barred under art. 14 because it ought 
to have been brought within one year from the date of the notice (exhibit 28) 
in October, 1930. The lower Court has held that art. 14 would not apply 
as that order was ultra vires and that therefore the plaintiffs were not bound 
to file the suit. It has been conceded by the learned Government Pleader 
that if that order be treated as ultra vires, then according to the authorities 
art. 14 would not apply. As I have stated above, the decision recorded in 
exhibit 28 cannot be said to be ultra vires of the Government and there 
would therefore be no bar as to the applicability of art. 14 on that ground. 
However it would be a question as to whether the plaintiffs were bound to 
bring the suit within one year of the date of the order. On that point art. 14 
does not seem to have been relied upon by the Government in the case decided 
in Secretary of State v. Husenabu,2 and the question whether the present 
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suit is really a suit to set aside that order is not entirely free from difficulty. 
But it is not necessary to express any decided opinion on this point inas- 
much as in my opinion the suit is barred’ under s. 11 of the Bombay Revenue 
Jurisdiction Act, and it also fails on the merits as the plaintiffs have been 
proved to be lessees and not the absolute proprietors of the suit land. 

It was further contended on behalf of the respondents that if at all they 
held the land under Government, it cannot be under a lease but it must be 
under some grant because this is not a case of a lease as defined in the Trans- 
fer of Property Act, 1882. There is no rent for the same such as would 
be necessary in the case of a lease. It is true that according to Government 
case this land was given rent-free to the two Parsis, but any grant by the 
Gcvernment on certain conditions and for a certain period after which it 
would be resumable by the Government has always been treated by the Re- 
venue Authorities throughout as a lease for a particular pericd, and this’ 
case would not be governed by the definition of “lease” in the Transfer of 
Property Act. In my opinion whether it would be called a lease or a grant. 
as the plaintiffs contend, it would not make any difference so far as the 
rights between the plaintiffs and Government are concerned. As I have shown 
above, under s. 68 of the Land Revenue Code Government had always the 
power to make a grant of land in favour of any individual on such terms 
and conditions and for such period as might be fixed. Even calling it a 
grant therefore would not necessarily make it a grant in such a sense that 
it must be presumed to be permanent in the absence of evidence to the con- 
trary. We are here concerned with a revenue grant to which certain con- 
ditions have been attached. Reliance has been placed on behalf of the 
plaintiffs on a decision in Caspersz v. Kader Nath Sarbadhikart, in which it 
is held that there is a presumption of permanent tenancy in the case of grant 
for building purpcses, but in the circumstances of the case in my opinion it 
cannot be said that any such presumption arises in the present case. Leav- 
ing aside for a moment the question as to whether Government had any 
power to create ‘any permanent tenancy in favour of an occupant, it seems 
to me clear on the evidence that the lease must have been granted to the 
plaintiffs’ ancestor for a definite period and not by way of a permanent 
lease, and I agree with the observations of Mr. Justice Madgavkar in Hiralal 
v. Secretary of State that if the grant is of a leasehold nature the burden 
of proof that it is a permanent lease is on the lessee and not on the 
Government. Moreover the evidence in the present case, just as in that case, 
also points to the conclusion that it must have been a grant for a period 
of ninety-nine years and not permanent. In that case there is no presump- 
tion that it was necessarily a grant for building purposes. Even ın a case 
of lease for ninety-nine years, it would be open to the lessee to construct a 
superstructure with the hope of its renewal. I do not think therefore that 
the fact that the plaintiffs have erected superstructures from time to time 
over this land would necessarily create a presumption in their favour with 
regard to their being permanent lessees of the land. This finishes the prin- 
cipal relief sought by the plaintiffs with regard to the land. 


1 (1901) I. L. R. 28 Cal. 738. 2 (1930) 33 Bom. L. R, 828. 
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The alternative relief sought by them is an injunction that the Government 
should not take possession of the property without fixing a reasonable sum 
for payment in lieu of the plaintiffs’ right of possession. This alternative 
relief is sought on the basis that the leasehold for ninety-nine years was proved 
and that it was under such a lease that the plaintiffs came into possession 
of the land. It is contended that inasmuch as Government issued a sanad 
of this property in 1930 which had been accepted by plaintiff No. 3, they 
were bound to observe the terms of that sanad and continue its possession 
with the plaintiffs’ family under those terms. This seems to me to be a new 
case and it was neither urged in the lower Court nor set up in this form in 
the plaint itself. The plaint does not make any mention of this sanad granted 
to the plaintiffs in 1930, much less is it alleged that there was a concluded 
contract between the parties. The reason why this case was not made out 


in the platnt is not far to seek. The sanad only confirms plaintiff No. 3’s 


possession up to March 31, 1930, ie. the date of the termination of the lease. 
It 1s not a sanad conferring the occupancy rights or the ownership of the 
land on plaintiff No. 3 after that date. It was given to him in virtue of the 
decision of the City Survey Offtcer and he accepted it without any protest. 
The sanad clearly reserves the right of the Government to resume the land 
whenever they like. The alternative case as set up is entirely inconsistent 
with the terms of the sanad which was to be valid only up to March 31, 
1930. After nearly a year from the date of the receipt of the sanad, the 


plaintiffs filed the present suit on the ground that they were not lessees of 


the land but were the absolute proprietors. The sanad does not amount to 
any concluded contract between the parties about the plaintiffs’ rights after 
the expiry of the lease and they are not therefore entitled to rely on the 
sanad for their alternative case. In any case the plaintiffs have not based 
their alternative case on the terms of the sanad, and I do not think therefore 
that they are entitled to ask Government that they must be allowed to remain 
in possession of the land under the terms of the sanad which was given to 


them only for the purpose of confirming their possession up to March 31, 
1980. 


As a result of these findings the plaintiffs are not entitled to any of the 
two reliefs prayed for. The learned Judge of the Court below has, as I 
have stated above, given the reliefs to the plaintiffs entirely on account of 
their long possession of the land. , If the presumption under s. 110 of the 
Indian Evidence Act is displaced in the present case, even on the reasoning 
adopted by him the plaintiffs would not be entitled to any relief. But Govern- 
ment have in my opinion satisfactorily proved that the land was of a leasehold 
nature, that the plaintiffs occupied the land as lessees for 2 period of ninety- 
nine years which expired in March, 1930, and that Government were there- 
fore entitled to resume possession of the land if they liked. The appeal is 
therefore allowed, the decree of the lower Court is -set aside, and the plaintiffs” 
suit is dismissed with costs in this Court as well asin the lower Court. 


C. R. A. 260 or 1935: This is an-application by Government against an 
order of the learned Judge in this case allowing the plaintiffs to amend their 
plaint by which the value of the relief was changed from Rs. 5,000 to 5,005. 
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A.C.J. It is contended that the amendment was not necessary for determining the 
1941 real question in controversy. between, the parties and therefore it did not come 
te under O. VI, r. 17, of the Civil Procedure Code. It was however conceded 

or STATE by the Government Pleader that there is no authority to show that a valuation 

9. of a relief cannot be allowed to be amended under O. VI, r. 16. In my 

CHIMANLAL opinion the amendment of this relief does not change the nature of the suit 
TANADAN at all, and it was within the competence of the lower Court to grant the amend- 


Divatia J. ment prayed for. The order is therefore confirmed and the rule is discharged 
SA with costs. 


MACKLIN J. I agree. My learned brother and I have discussed this case 
not only at its various hearings but at the conclusion of the arguments, and 
I am in complete agreement with what is stated in his judgment. 


Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna. | 


Present : 


LORD ATKIN, LORD RUSSELL OF KILLOWEN AND Sir GEORGE RANKIN. 





S. N. BANERJI 
v, 
1941 THE KUCHWAR LIME AND STONE COMPANY. 
ee 
June 30. THE KALYANPUR LIME WORKS LIMITED 


v. 
THE KUCHWAR LIME AND STONE COMPANY 


Civil Procedure Code (Act V of 1908), Secs. 144, 151—V dlid quarrying lease in favour 
of defendonts—Plaintiffs held trespassers in working quarries—Plaintiffs continu- 
ing ta work quarries —Petition by defendants against plaintiffs for contempit— 
Plaintiffs found by High Court to be in contempt—Withdrawal of plaintiffs from 
quarries—Order of High Court set aside by Privy Council—Petition by plaintiffs 
for restitution. of possession—W het her plaintiffs entitled to possession—Transfer 
of Property Act (IV of 1882), Sec. 53A—Construction. 


In 1928 the Secretary of State granted to the KL S. Company quarrying 
leases containing covenants that the company should not assign the lease or 
sub-let any part of the premises without the assent of the Board of Revenue, 
with a provision for forfeiture on breach. In 1933 the lessee company went into 
voluntary liquidation and in the same year agreed to sell to B their rights undet 
the leases subject to the assent of the Board of Revenue. B was meanwhile ta 
act as the company’s agent, pay the Government its dues and work the quarries 
for, his own profit. The agreement with B was not registered. In 1934 the 
Government purported to forfeit the leases for breach of the above covenant 
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and permitted K. L. W. Ltd. to enter the quarries, which they did, without P.C. 
` receiving a formal lease. In 1934 the K. L. S. Company instituted proceedings 1941 
against the Secretary of State for a declaration that their leases had not been == 
forfeited and for an injunction to ‘restrain him from granting leases to the BANERJI 
K. L. W. Ltd. to carry on quarrying operations. The Privy Council held that ai 
though the agreement with B purported to transfer to him a definite interest KUCHWAR 
in the property, yet as the transfer. was not registered, it was invalid and did peri 
not therefore operate to create a forfeiture. In the meantime in 1936, K. L. S. aren 
Company filed a petition in the High Court in the action alleging that the a 
Secretary of State and the manager and managing director of K. L. W. Ltd. KALYANPUR 
were guilty of contempt in working the quarries. The respondents to that LIME WORKS, 
petition having been held to be in contempt the K. L. W. Ltd. withdrew from LIMITED 
the quarries and ceased to work them. On appeal the Privy Council held p. 
that the Secretary of State had committed no breach of the injunction and KUCHWAR 
that the manager and managing director of K. L. W. Ltd. were not within its LIME & 
terms.° On petition by K. L. W. Ltd. and their manager and managing director, iene 
either under s. 144 or 151 of the Civil Procedure Code, 1908, for restitution of Sons 
possession on the ground that they had been dispossessed by an order in the 
contempt proceedings which had subsequently been set aside :— 
Held, (1) that the petitioners could not rely on s. 144 of the Code, as no 
decree was varied by the Privy Council ; 
(2) that the petitioners being, by virtue of the first decision of the Privy 
Council, trespassers, K. L. S. Company’s leases from the Secretary of State were 
still valid, and that company therefore being in lawful possession of the premises, 
it could not be necessary for the ends of justice under s. 151 of the Code 
that the petitioners should be restored ta possession. ; 
(3) that no “injury” was ‘done to the petitioners in directing them to 
give up possession : 
Rodger V. The Comptoir D’Escompte de Parist, referred to; 
(4) that the petitioners were, therefore, not entitled to an order for resti- 
tution. 
Quere. Whether s. 53A of the Transfer of Property Act, 1882, applies at 
all to an agreement to transfer a partial interest in property, such as a right 
tæ win minerals or cut timber or the like. 
It is possible that s. 53A of the Transfer of Property Act only apples to 
an agreement to sell or otherwise dispose of the entirety of a piece of real 
property. But the words of the section make it quite plain that it does not 
operate to create a form of transfer of property which is exempt from regis- 
tration. It creates no real right : it merely creates rights of estoppel between 
the proposed transferee and transferor which have no operation against third 
. persons not claiming under those persons. 
` CONSOLIDATED appeals from a decree and order of the High Court, Patna. 
(Khaja Mohamad Noor and Dhavle JJ.) dated May 11, 1939, refusing 
applications for restoration of possession of land. 
On April 1, 1928, the Secretary of State granted to the respondent com- 
pany, the Kuchwar Lime and Stone Company, Ltd., two quarrying leases of 
land situated in the Shahabad District of the Province of Bihar and Orissa, 
each for the term of twenty years, one being of the mineral rights in land 
known. as Lower Murli Hill, and the other being of both surface and mineral 
rights in land known as Upper Murli Hill. 


1 (1871) L. R. 3 P. C. 465. 


t 4 
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PC: Each of the leases contained the following condition : 


1941 “ Neither the lessee nor any person claiming through or under it, shali assign the 


Bn i lease or transfer any right or interest thereunder, or underlet the whole or any 
J ja portion of the premises comprised in such lease without the assent of the Board 
° of Revenue first obtained. The penalty for the infraction of this condition shall 

KUCHWAR bethe forfeiture of the lease ” 

Lm & e forteiture of the lease . ‘ 


STONE On September 23, 1928, the respondent company purchased from the local 
Conan zemindar the surface rights in Lower Murli Hill. In January, 1933, the 
KaLyanpur COMpany went into voluntary liquidation, and on September 30 of that year 
Lime Works, entered into a written agreement with one Subodh Gopal Bhose for the sale 
LmiteD to him of its leasehold rights under both leases for the sum of Rs. 6,000, 
v. the agreement being subject to the obtaining by the company of the assent 
= as of the Board of Revenue, and to stand cancelled if that assent were not 
Sroyg given. The agreement provided that Bhose should, pending the obtaining or 
Company refusal of the assent, act as the local agent of the company in respect of its 
aia leasehold rights, that he should pay to the respondent company the royalties 
and any other dues payable to the Government, and that he should be entitled 
to work the quarries at his own expense and for his own profit. The agreement 
was not registered. 
On October 6, 1933, the company sold to Bhose the surface rights in 
Lower Murli Hill, and on October 9 of that year applied to the Collector of 
Shahabad for permission to assign the two leases to him. On the same day 
Bhose started quarrying operations on the properties comprised in the leases. 
On December 6, 1933, the Sub-Divisional Officer, acting on the instructions 
of his superiors, required Bhose to cease work forthwith. On April 20, 1934, 
the Commissioner of the Patna Division informed the company’s solicitors 
that the Government had, under orders dated March 27, 1934, forfeited the 
two leases. 
By a memorandum dated July 18, 1934, the Government declared the two 
leases to be forfeited on the ground that, by the agreement of September 30, 
1933, the company had transferred or sub-let its rights or interests under 
the two leases without the assent of the Board of Revenue first obtained. 
Meanwhile, on January 25, 1934, the appellant, Banerjee, as Managing 
Director of the appellant company, the Kalyanpur Lime Works, Limited, wrote 
to the Collector of Shahabad stating that he understood that the lease* to 
the respondent company had been terminated since its liquidation, and apply- 
ing for grant of a lease to the appellant company. On March 31, 1934, by 
a letter addressed to the Commissioner of the Patna Division, the Board of 
Revenue approved the proposed grant of a lease to the appellant company. 
On April 15, 1934, Ghose, as manager, wrote to the Collector of Shahabad 
asking for a draft lease and stating that he was arranging to start quarrying 
operations. On May 13, 1934, the Collector wrote to the appellant com- 
pany that it was entitled to start work on the properties at once. 
On September 24, 1934, the respondent company instituted a suit in the 
Court of the Subordinate Judge of Shahabad against the Secretary of State, 
claiming a declaration that the two leases had not been validly forfeited, 
Rs. 11,000 damages, and an injunction restraining the defendant, his servants 
and agents from granting a lease or leases in respect of the lands comprised in , 
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the two leases to either the appellant company or any other person or per- Pec. 
sons, and from authorising such person or persons, their servants, agents 1941 
and workmen to carry on any operations in, on or under the said lands or ee 


any portion thereof and from otherwise interfering with any of the rights a 
of the company, possessory or otherwise, over or in respect thereof. KUCHWAR 
On the same date, the respondent company filed a petition in the suit Lute & 
for an injunction pendente lite, substantially in the terms above stated, against Dae 
the Secretary of State in which it stated that it believed and apprehended ee 
that he was looking for an opportunity to put the appellant company into Karyanpur 
possession of the lands and to grant a lease to it, and that the respondent Lime Works, 
company was informed that the appellant company was removing limestone LIMITED 
from the lands. Peds 
. i , KUCHWAR 
On March 7, 1935, the Subordinate Judge delivered judgment dismissing ime & 
the suit with costs. He held that the respondent company had put Bhose into Srone 
exclusive possession of the lands comprised in the two leases and that, in such COMPANY 
‘circumstances, the agreement of September 30, 1933, constituted a sub-lease a 
for the period intervening between its date and the date of the obtaining of 
the assent of the Board of Revenue; that the Secretary of State was there- 
` fore entitled’ to enforce the forfeiture clauses in the two leases; that as he 
was able to effect peaceful ejectment it was unnecessary to have recourse to 
‘a regular suit to enforce such clauses; and that the respondent company 
-was not entitled to any damages or other relief. 
On April 10, 1935, the respondent company filed an appeal in the High 
Court, Patna, against the above decision, and, on April 23, 1935, filed a peti- 
tion for an injunction against the Secretary of State, his servants and agents 
substantially in the terms of its application for relief in the trial Court. 
On April 25, 1935, the High Court granted an interim injunction pending 
‘the disposal of the application, and by a further order made on July 25, 1935, 
-continued the injunction pending the hearing of the appeal. Meanwhile, 
on May 21, 1935, the Sub-Divisional Officer of Sasaram orally directed the 
‘appellant company to stop work on the quarries as from that date, and 
also furnished it with a copy of the injunction. 
On February 7, 1926, judgment was delivered in the appeal. The Judges 
held that the agreement of September 30, 1933, coupled with the letting of 
Bhose into possession of the properties, did not constitute a sub-letting, and 
‘that, assuming that the transaction did amount to a sub-lease, it was void 
«n account. of want of registration of the documents ; that the transaction 
was not a transfer of a right or interest under the lease, and that, as- 
‘suming that it was, it was inoperative for want of registration, being an 
interest exceeding in value the sum of Rs. 100; that s. 53A of the Trarsfer 
vof Property Act (IV of 1882, as amended by Act XX of 1929) had 
no application, since, in the first place, there was no completed agreement 
to sell or any agreement to sub-lease or to transfer any interest acquired 
under the lease, and, secondly, because Bhose did not take possession in part- 
-performance of the agreement to assign the lease subject to the assent of 
‘the Board of Revenue, but by virtue of the agreement as to local agency 
contained in cl. 9 of the agreement; that the company did not part with 
-possession of the quarries to Bhose, but merely authorised him to extract and 
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P.C. remove limestone on his own account, but that, assuming that the company 
1941 parted with possession of the properties, this did not, by itself, constitute a 


BANT breach of the conditions of the leases. `The Judges therefore allowed the 
Y. appeal and decreed the suit with costs, granting an injunction restraining: 


Kucuwar .the Secretary of State and his servants from interfering with the leases of 
Lime & the respondent company on the basis of the forfeiture claimed by him in . 
STONE the Government notification of July 18, 1934. 

COMPANY On March 3, 1936, Ghose, as manager of the appellant company, notified’ 
ore anpur the Chief Inspector of Mines and the Collector of Shahabad that the appel- 
LIME Works, lant company had resumed quarrying operations on March 2, 1936. 

LIMITED On April 21, 1936, the Secretary of State applied to the High Court for 

ieee leave to appeal from its decree to His Majesty in Council (Appeal No. 24- 
pes of 1937). 

STONE Meanwhile, on August 4, 1936, the respondent company filed a petition im 

Company the High Court submitting that the Collector of Shahabad was guilty of 

= contempt, and that the appellants Ghose and Banerjee were also guilty of 
aiding and abetting the Collector in disobeying the order of injunction, and 
praying that notice should issue to them to show cause why they should 
not be committed for contempt for such disobedience. 

Judgment in the application was delivered on October 9, 1936. The High 
Court found the Government guilty of contempt, by direct breach of the 
injunction, in allowing Banerjee and Ghose to work the quarries and en- 
couraging them by its support. They also found that those appellants were 
from the beginning fully aware of the injunction ; that their presence on the 
quarry with the permission of the Government was a setting at naught of the 
order of the Court ; and that, in such circumstances, their conduct was a con- 
tempt of the authority of the Court. 

From that decision, Ghose, Banerjee and the Secretary of State respectively’ 
obtained leave to appeal to His Majesty in Council (Appeal No. 82 of 
1937). 

On November 19, 1937, their Lordships of the Judicial Committee deli- 
vered judgment in Appeal No. 24 of 1937. 

While agreeing with the judgment of the High Court that there was ne 
sub-letting by the respondent company to Bhose, their Lordships held that it. 
was clear that, pending the completion of the proposed sale, the agreement 
of September 30, 1933, purported to invest Bhose with a definite interest 
in the quarries, but that that purported transfer was ineffective, not being 
made by a registered instrument. Their Lordships therefore affirmed the de- 
cree of the High Court only in so far as it granted to the respondent com-- 
pany the declaration and injunction prayed in the plaint. 

On October 31, 1938, their Lordships of the Judicial Committee delivered 
judgment in Appeal No. 82 of 1937, allowing the appeal. They held that 
no evidence of disobedience to the injunction or of contempt for the order 
of the Court had been shown ; that it was for the respondent company which: 
either had the immediate right to possession or was in possession under the 
order of the Court, and not for the Government who were not in possession,. 
to eject the appellant company, if ejection was to be effected ; that the Gov-- 
ernment was under no duty to act, their duty being to leave those who. 
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claimed to be entitled to possession of the soil to take the appropriate P.C. 
measures. As to the appellants, Banerjee and Ghose, their Lordships held 1941 
that, the injunction being “to restrain the defendant and his servants from ~~ 
interfering with the plaintiff's lease”, and those appellants not being such er i 
servants, they did nothing forbidden by the injunction ; that they could only Kucuwar 
be held liable for contempt if they aided and abetted the Secretary of State Lime & 
in breaking the injunction and that the petition against that respondent STON® 
failing it must also fail against them. COMPANY 
On November 30, 1938, Banerjee and Ghose instituted the present pro- KALYANPUR 
ceedings by a petition to the High Court at Patna framed under ss. 144 and LIME Works, 
151 of the Code of Civil Procedure, 1908. They submitted that the order LIMITED 
of the High Court of October 9, 1936, had the effect of dispossessing them Ku as RE 
from the quarries, and that after the reversal of the order by the Judicial Lime & 
Committee, they were entitled to recover possession from the respondent STONE 
company. COMPANY 
A preliminary objection was raised by the respondent company that the —_ 
application was not maintainable, in that, being an application for restor- 
ation of possession to the appellant company, it should have been made by 
that company, there being nothing to show that it had authorised the peti- 
tioner appellants to apply for restoration of possession. Counsel for the 
petitioner thereupon intimated that he would file another application for the 
same purpose on behalf of the appellant company. Accordingly, on February 
13, 1939, a petition, based upon the same submissions and praying for the 
_ same relief, was filed by the appellant company. 
On May 11, 1939, the Judges delivered judgment on the application of 
Banerjee and Ghose. 
Their Lordships held that the appellant company was not in possession 
of the quarries on the date of the order in the contempt proceedings, that 
the respondent company had not been ‘ousted from the quarries, and that, 
though its possession was no doubt disturbed, possession remained with it. 
The Judges further held that, on the assumption that the removal of lime- 
stone from the quarries by the appellant company could be held: to constitute 
some sort of possession, the alleged abandonment of the quarries by that 
company could not be held to be in pursuance of any order of the Court; 
that the Court did not, by the order in the contempt proceedings, direct 
that company to abandon the quarries, or authorise the respondent company 
to enter into possession ; that nothing was done by either party on the ground 
of any order or direction of the Court; that the order in the contempt pro- 
ceedings did not directly take anything away from the appellant company 
so as to require the Court to issue a writ of possession by way of restitution; 
that prima facie, justice did not call for restitution to the appellant company, 
since its possession had not been established, but only a struggle for possession 
with a title established by the respondent company against the Government, 
as against a title which the appellant company had yet to establish against 
the same lessor, who was for the present prevented from recognising it and 
had actually declined to do so; that it was open to the appellant company 
to proceed against the respondent company in the ordinary way, but that the 
attempt to utilise s. 151 of the Code of Civil Procedure and to obtain a sum- 
R 42. 


330 


P. C. 
1941 


coop! 
BANERJI 
v. 
KUCHWAR 
LIME & 
STONE 
COMPANY 


emitan 


KALYANPUR 


THE BOMBAY LAW REPORTER. [ VOL. XLIV. 


mary adjudication of its debatable rights, together with execution, could not 
be countenanced. The Judges accordingly passed a decree dismissing the 
application with costs, and on the same date passed an order rejecting the 
application of the appellant company. i 

Banerjee and Ghose and the appellant company appealed to His Majesty 
in Council. - 


J. M. Pringle, for the appellants. 
Sir Thomas Strangman K. C. and W. W. K. Page, forthe respondents. 


LIME WORKS, LORD ATKIN. These are two consolidated. appeals from orders made by 


LIMITED 
U. 
KUCHWAR 
LIME & 
STONE 
COMPANY 


merean 


the High Court at Patna refusing to the appellants restoration of possession 
of limestone quarries in the district of Shahabad. There are two appeals be- 
cause application was originally made by the first two appellants, Managing 
Director and Manager, respectively, of the appellant company. A separate 
application was afterwards made by the company, the appellants in the second 
appeal. No separate point arises in respect of them. The disputes between 
the parties have already twice been carried to this Board and the judgments 
given have made it unnecessary to go into detail in deciding this appeal. In 
1928 the Secretary of State granted to the Kuchwar Lime & Stone Company, 


. Ltd., the present respondents, quarrying leases for the term of twenty years 


of the quarries in question. There were covenants in each lease that the 
lessees would not assign the lease or transfer any right or interest thereunder 
or underlet the whole or any portion of the premises without the assent of the 
Board of Revenue of Bihar and Orissa, with a provision for forfeiture on 
breach. In 1933 the lessee company went into liquidation and in the same 
year the company agreed with one Bose for the sale to him of the rights 
under both leases, subject to the sanction of the Board of Revenue. In the 
meantime Bose was to act as agent for the company, pay to the company 
the dues payable by it to the Government, and work the quarries for his own 
profit. The agreement was not registered. 

In 1934 the Government purported to forfeit the leases for breach of the 
above covenant and gave permission to the appellant company to enter and 
work the quarries, which they did. No formal lease to the appellants was 
executed. In September, 1934, the respondent company brought a suit against 
the Secretary of State for a declaration that their leases had not been for- 
feited ; and for an injunction to restrain the defendant, his servants or agents, 
from granting leases to the present appellants or others or authorising them to 
carry on quarrying operations on the premises. The Subordinate Judge dis- 
missed the suit, but in February, 1936, the High Court allowed the appeal ` 
and made the declaration and granted the injunction claimed. On appeal by 
the Secretary of State to the Privy Council in November, 1927, their. Lord- 
ships dismissed the appeal, holding that though the agreement with Bose pur- 
ported to transfer to him pending the assent of the Board of Revenue a defi- - 
nite interest in the property, yet as the transfer was not registered, it was in- 
valid and did not operate to create a forfeiture. - 

In the meantime, in August, 1936, the respondent company filed a petition 
in the High Court in the action alleging that the Secretary of State and the 
present appellants, Banerji and Ghose, had been guilty of contempt in work- 
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ing the quarries. The High Court found all the parties to be in contempt : P.E. 
and on receiving an apology ordered them to pay the costs. The appelant 1941 
company thereupon withdrew from the quarries and ceased to work them. nee 
The Secretary of State and the appellants, Banerji and Ghose, appealed to j 
the Privy Council from the order made on the contempt application. In KucHwAR 
October, 1938, the appeal was allowed, the Board holding that the Secretary LIME & 
of State had committed no breach of the injunction, and that the other two _ STONE 
appellants were not within its terms. ) as a 
In November, 1938, the appellants applied by petition to the High Court KALYANPUR 
for restitution of possession under s. 144 or 151 of the Code of Civil Pro-Lmrz Works, 
cedure. On objection being taken that the two applicants would have no per- LIMITED 
sonal right to possession, the company subsequently made a similar applica- es 
tion. These two applications are those which are determined by the orders “UCHWAR 


LIME & 
under appeal. Grau 


The appellants say that they were in possession when! the order in contempt Company 
proceedings was made, that they were dispossessed by the order : and that as cra 
the order has been set aside justice requires that they should be restored to 2074 Athin 
the position they occupied before the wrongful order was made. They cannot p 
rely on s. 144 of the Civil Procedure Code for no decree was varied by the 
Privy Council: but they rely on the indirect power referred to in s. 151, 
founding themselves upon the words of Lord Cairns in giving the judgment 
of the Privy Council in Rodger v. Comptoir D’Escompte de Paris’ “ One 
Of the first and highest duties of all Courts is to take care that the act of the 
Court does no injury to any of the Suitors”. The power expressed in s. 151 
-of the Civil Procedure Code is “the inherent power of the court to make such 
orders as may be necessary for the ends of justice.” There seems no essen- 
tial difference between the duty and power so expressed. Is it then necessary 
for the ends of justice that the appellants should be restored to possession : 
or did the order in contempt proceedings do them an injury? On the facts 
at present before the Court the appellants, as a result of the judgment of the 
Privy Council, were plainly trespassers. There is in existence a valid lease 
to the respondent company : and the lessors could grant to the appellants no 
tights inconsistent with it. In other words, the respondents are lawfully in 
possession of the premises, and it cannot be necessary for the ends of justice 
to oust them and put into possession the appellants who, when in, would have 
no right to retain possession. No “injury” was done to them in directing 
them to give up possession. But say the appellants: “we were not parties 
to the suit adjudged by the Privy Council, and it does not bind us.” As 
against the respondent company and the lessor, the Secretary of State, this 
is true so far as estoppel by record is concerned. But the law laid down is 
authoritative so far as it goes. It is no doubt open to a party not bound by 
the proceedings to adduce new facts, or fresh points of ‘law, which might in- 
dicate the previous decision to be inaccurate. But on being-challenged the 
‘best the appellants could do in this respect is to revert to a point which was 
in fact taken in the High Court, in the suit for a declaration disposed of by 
them and not thought worth taking by counsel for the Secretary of State be- 


1 (1871) L. R. 3 P. C. 465, 475. 
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P.C. fore the Privy Council. It is that the transfer of interest in the property 
i941 which, according to the judgment of the Privy Council was made to Bose 
m by the agreement of 1933, was covered by the terms of s. 53A of the Fransfer 
BANERI of Property Act: and if so was by that section exempt from registration. 
Kucuwar Now whether s. 53A applies at all to an agreement to transfer a partial in- 
Lime & terest in property, such as a right to win minerals or cut timber or the like, 
STONE js a question which on this occasion it is not necessary to determine. It is at 
CONT ANA least possible that it only applies to an agreement to sell or otherwise dis- 
KALyanpug POSE Of the entirety of a piece of real property. But the words of the section 
Lime Works, Make it quite plain that the section does not operate to create a form of trans- 
LimireD fer of-property which is exempt from registration. It creates no real right : 
A it merely creates rights of estoppel between-the proposed transferee and trans- _ 
Lime & feror, which have no operation against third persons not claiming under those 
Stone persons. The agreement in question according to the decision of the Privy 
Company Council was an effective transfer of an interest in the property. It was there- 
ao fore registrable : and being unregistered was invalid : and could not operate: 
Lord Atkin j 
ees as a breach of covenant so as to cause a forfeiture. This point fails the ap- 
pellants, and they could suggest no other ground for supposing that they 
would establish any right to be in possession. It is of course possible, though: 
it seems very unlikely, that 1f the appellants were to bring a suit to establish 
possession, they might succeed in escaping the decision as to forfeiture already : 
given. Nothing in the present decision will prevent them. All that is decid- 
ed is. that on the present materials they were trespassers, and if reinstated,. 
would still be trespassers, and that justice does not require such a prepos- 
terous conclusion as that they should be put back in a position which they 
have no right to occupy, and from which a second proceeding would on pre- 
sent materials certainly oust them. The High Court in their judgment ap- 
parently came to the conclusion that the appellants were not in possession at 
the time of the contempt proceedings, and were not deprived of possession by 
the order of the court. Their Lordships would have difficulty in accepting 
either of these conclusions. But it is unnecessary to discuss them: for they 
have come to the conclusion that the High Court were clearly right in the 
third ground for their decision that in any event the appellants were not en- 
titled to an order for restitution. 
Their Lordships will humbly advise His Majesty that the appeal be dis- 
missed. The appellants must pay the costs. 


R. C. C. 
Appeal dismissed.. 


Solicitors for appellants : Hy. S. L. Polak & Co. 
Solicitors for respondent No. 1 : Sanderson, Lee & Co. 
Solicitor for respondent No. 2 : The Solicitor, India Office. 
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APPELLATE CIVIL, 


Before Mr. Justice Broomfield and Mr. Justice Wassoodew, 


GANPATRAO SHRIPATRAO KALMADI 
v. 
BALKRISHNA GURURAO KALMADI.* 


Hindu law—Adoption—Dwyamushyayana form—Sons of adopted son born after 
adoption—Such sons inherit adoptive father’s property. 
Under Hindu law, the sons of a person born after his adoption in the dwya- 
mushyayana form become the grandsons of the adoptive father and as such 
inherit his property. 


APPLICATION for succession certificate to the estate of one Narharrao. 
The relationship between the parties to the proceeding appears from the 
following genealogical tree :— 


Ramchandra 
| | | 
aces Krishtarao aah ak 
Gururao Gururao : | ] 
Wa Datto | Ramchandra Ganpati 








(opp. ) 


| 
Balkrishna Bhadear 
` (appl. 1) (appl. 2) 


The common ancestor Ramchandra was a pleader practising at Bijapur. 
He had three sons, who were also pleaders. One of them Narharrao prac- 
tised at Bijapur, the other Krishtarao at Muddebihal, and the third Shripat- 
rao at Athni. The three brothers were at first undivided. 

. Narharrao had no issue. Krishtarao had one son Gururao. Shripatrao 
had three sons, of whom Datto died young, Ramchandra was insane, and 
Ganpati was the opponent. i 

l On April 5, 1895, Narharrao got: his life assured in a sum of Rs. 4,000. 

On July 20, 1917, Narharrao adopted his brother Krishtarao’s son Gururao 
in the dwyamushyayana form. The deed of adoption provided :— 


“With the object of taking you in adoption I had kept you with me since you 
were born and had brought you up, and I alone performed your thread ceremony 
and marriage also . . My adopting my brother Krishtarao’s only son, that is you, 
and making him and his wife sonless did not appear te them both and myself to 
be proper and up ta now your adoption had not taken place (accompanied by) giv- 
ing and taking. So on the part of Chi. Krishtarao a proposal was made that your 
adoption should be made in dwyamushyayana form and you should become the 
owner of the property of my share as the heir and that an adoption should be 
made subject to these conditions. To that I consented and I took you in adoption 
in dwyamushyayana form and subject to the aforesaid conditions, accompanied by 
giving and taking on the date 20th July 1917, A.D, and performed hom-havan and 
all other ceremonies in the presence of relatives, well-wishers and friends. You are 


* First Appeal No. 319 of 1939, Bijapur, in Miscellaneous Application 
from the decision of L. Y. Ankalgi, No. 108 of 1938. 
First Class Subordinate Judge at 
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the son of both, myself and your genetive father Chi.-Krishtarao. And you are the 
ọwner of the property of us both as the heir.” 


In 1922 Narharrao and his two brothers came to a partition of the family 
property. It was evidenced by a receipt passed by Shripatrao to Narharrao 
on May 21, 1922. ` 

On August 7, 1922, Narharrao made a will bequeathing his property to his 
adopted son Gururao. Shortly afterwards Krishtarao died. 

On August 10, 1923, Narharrao assigned his life-policy to Gururao. 

Gururao had two sons: Balkrishna and Bhaskar (applicants). He died 
on October 15, 1929. 

Narharrao died on March 5, 1937. His brother Shripatrao predeceased 
him. 

On July 25, 1938, the minor sons of Gururao applied for a succession certi- 
ficate to the estate left by Narharrao. The application was opposed by Gan- 
pati, son of Shripatrao. ` 

The Count granted a succession certificate to the applicants, for the follow- 
ing reasons :— 

“It is conceded that the applicants’ father Gururao was adopted by Narharrao 
in the dwyamushyayana form and the applicants were born to him after adcpticn 
But their father predeceased Narharrao. The opponent’s pleader urged that it is 
only the personal right of such adopted son to claim the property of the adoptive 
father and if he does not survive the adopted father his sons da not get the properly 
of the adoptiva family but they revert to the natural family of their father .... . 
Opponent’s pleader cited 3 Cal. 587 and urged that that decision is an authority 
for the proposition that the sons of an adopted son in the dwyamushyayana form 
revert to the natural family and they do not inherit in the adoptive family. In 
that case the alleged adoption was not upheld and relying on the passage at p. 71 
of Macnaghten’s Hindu Law, it was observed at p. 598 of 3 Cal. that children of 
adopted sons would revert to their natural family. But if we carefully examine 
the original passage of Macnaghten’s at p. 71 of the book, we would come to know 
that he made that observation in connection with the anttya form of dwyamushya-~ 
yana adoption. Mr. Justice Patkar interpreted that very passage as applying to. 
anitya form of adoption in 35 Bom. L. R. 75, at p. 77, and therefore there is no: 
doubt that the ruling in 3 Cal. 587 applies to the anitya form of adoption which is 
now obsolete. Applicants’ father was, however, adopted in the witya form of adop- 
tion and therefore his sons born after adoption are entitled to inherit in the adop- 
tive family also. Even the texts quoted by the opponent's pleader do not lay down 
anything debarring the children of the adopted son in the nitya form from inherit- 
ing the property of the adoptive family. The original text from Dattaka Chandrika 
translated at p. 435 of Setlur’s compilation applies to the children in the anitya 
form only and not to those in the nitya form. Similarly the passages at p. 409 
of the same compilation relating to the Dattaka Mimansa also apply to the childrerm 
of the adopted son in the anitya form.” 

The opponent appealed to the High Court. 


K. G. Datar and N. S. Anikhindi, for the appellant. The question for 
consideration is—Do the applicants belong to and inherit in the adoptive 
family of Gururao, that is to say, in the family: of Narharrao or in the family 
of Gururao’s natural father Krishtarao ? 

It is common ground that Gururao had been adopted in the dwyamushya- | 
yana form. At the time of adoption he was the only son of his father and 
was himself a married man, all his sanskaras including marriage having beem 
admittedly performed by his natural father in the family of his birth. 
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The term dwyamushyayana appears to have been used in the Mitakshara 
to signify only the kshetraja son who was a son begotten on the wife or 
widow of a person by his brother or kinsman specially appointed for the 
purpose. But the term dwyamushyayana is used in other ancient texts in 
a wider sense so as to include also a son of one man given in adoption to 
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another on a stipulation that he shall retain the filial relation to the giver at BALKRISHNA. 


the same time that he shall assume it to the donee or the taker. Such an 
adopted son by reason of the express stipulation inherits in the families of 
both. But what is the rule of succession in the case of his children, regard 
being had to the peculiar nature of his adoption which has for its validity a 
special agreement between the natural and the adoptive fathers? I submit 
such children from the moment of their birth exclusively remain in and be- 
long to the natural family of their father. In other words, the applicants in 
the present case are the grandsons of Krishtarao and not of Narharrao. 

In support of my submission, I rely upon some of the observations in 
Shrimati Uma Deyi v. Gekoolanund Das Mahapatra+ The material obser- 
vations ard to be found at pp. 50 and 51. It may be noted that these obser- 
vations and the two paragraphs that precede them refer to the subject of 
dwyamushyayana adoption in its general sense. Their Lordships, though in- 
cidentally, have considered the effect of such an adoption in relation to the 
question of succession in the case of the issue of a dwyamushyayana adoptee. 
it is true that the present question did not directly arise in that case. But 
their Lordships had to consider and reply to the argument advanced for the 
appellant. The argument was, when a brother’s son was available for adop- 
tion and when such a son was the only son of his father, nevertheless he alone 
had to be adopted in preference to any other person and such adoption had 
to be made in dwyamushyayana form to avoid the otherwise fatal objec- 
tion to the adoption of an only son. It is in this connection that their Lord- 
ships had to consider the legal effect and the spiritual efficacy of dwyamushya- 
yana adoption and also why it is difficult and improbable for the natural 
father to give and for the adoptive father to accept a son in this qualified 
form of adoption. It is true that their Lordships halve referred to a passage 
at p. 71 of Sir William Macnagiten’s Principles and Precedents. There Sir 
William Macnaghten has stated that it is in anitya dwyamushyayana form 
of adoption that the connection between the adopting and adopted parties en- 
dures only during the lifetime of the adopted son and that his children revert 
to their natural family. But whatever the view of Sir William Macnaghten, 
I submit the observations of their Lordships are general in their applicability 
and they apply as much to the case of mitye dwyamushyayana as they do 
to énitya dwyamushyayana, even using these terms nitya and anitya in the 
sense in which Sir William Macnaghten has used them. For, otherwise, their 
Lordships would not effectively be meeting the arguments raised for the 
appellant in that case. Therefore, these observations make it clear that 
- dwyamushyayana form of adoption whether nitya or anitya, adhering to the 
classification of Sir William Macnaghten, is of less spiritual efficacy from the 
stand-point of the taker and is not effectual as the ordinary adoption to secure 


1 (1878) L. R. 5. I. A. 40. 
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his spiritual salvation and to perpetuate his own line of male succession. See 
also Basava v. Lingangouda. 

In Basappa v. Gurlingawa® Mr. Justice Patkar says that the remark in 
Shrimatt Uma Deyi v. Gokoolanund Das Mahapatra relating to a consequence 
different from an ordinary adoption, that is, the children of the adopted son 
would revert to the natural family, appears to refer to enitya, i.e. incomplete 
form of dwyamushyayana which is now obsolete. But these observations of 
his Lordship are obiter and seem to have been based merely on what Sir 
William, Macnaghten has stated in his treatise ; and it does not appear that 
the ancient texts upon. which Sir William Macnaghten himself based his con- 
clusion were brought to his Lordship’s notice in their originals. For another 
reason also, which I shall presently state, these observations of Mr. Justice 
Patkar do not touch the point at issue and may therefore be regarded as not 
being helpful one way or the other. For the question before us is not whether 
the form of adoption which is termed as anitya dwyamushyayana. is obsolete 
or not dnd what is the rule of succession regarding the issue of such an enitya 
adopted son, but we have to consider here as to what is the rule of succession 
in regard to the issue of dwyamushyayana adopted son where such adop- 
tion is of the other variety ‘which, is termed as nitya by his Lordship. 

Now the view of Sir William Macnaghten and the classification mentioned 
in his treatise and the view of Mr. Sutherland in his Synopsis? are based 
wholly upon the authority of certain passages in the Dattaka Mimansa and 
the Dattaka Chandrika. It may be noted that these learned authors refer to 
no other authority in support‘of their view. But do these texts—the passages 
in the Dattaka Mimansa and the Dattaka Chandrika, completely bear out the 
correctness of their view ? I submit there is a good deal of difference between 
these ancient texts and what these learned authors, particularly Mr. Suther- 
land in his Synopsis, have stated as the law on the point. We must therefore 
go to the original texts themselves to find out what is the correct rule of law 
on the question at issue; and there we find that the relation of the issue of 
dwyamushyayana adoptee (even when such adoption is In the so-called nitya 
form) does not invariably obtain to the family of the adoptive father, as 
stated by Mr. Sutherland ; but the test there laid down: for determining the 
family to which the issue would belong in all kinds of dwyamushyayana adop- 
tions is in what family and by whom are the ceremonies including tonsure of 
the boy adopted performed. If those ceremonies were performed by the 
taker, the issue would belong to his family ; if by the giver, then to the giver’s 
family. 

Again, it may be noted that what Nanda Pandita in the Dattaka Mimansa 
has defined is mityaqwat dwyamushyayana and anityawat dwyamushyayana 
and not nitye dwyamushyayana and aniya dwyamushyayana as Sir 
William Macnaghten has stated in his treatise. As I shall presently 
show nityawait and niiya have not been used in the same sense and in the 
same context, nor are the terms aityawat and anitya so used. 

The relevant passages in the Dattaka Mimansa are paragraphs 41 to 46 of 
''1 (1894) I. L. R. 19 Bom. 428, 3 Stokes’ Hindu Law, Synopsis 
454, 455. Head Fifth, p. 669. 

2 (1982) 35 Bom. L. R. 75. 
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‘Sec. VI of the Dattaka Mimansa in Stokes’ Hindu Law. The Sanskrit text A.C. J. 
begins from Rm: gamza:, In this paragraph Nanda Pandita states 1941 
that the dattaka and the other kinds of sons are of two descriptions, namely mas 
nityawat dwyamushyayana and enityawat dwyamushyayana, and then pro- aa ae 
ceeds to define those two varieties. Here it may be remembered that all oe 
these kinds of sons except of course the aurasa son have been regarded as BALKRISHNA 
dwyamushyayana inasmuch as these eleven kinds of sons have some connec- GURURAO 
‘tion or other with two families. Nanda Pandita takes ali these sons to be = 
dwyamushyayana in the general sense and then divides them into two cate- 
gories nityawat and anityawat. 

After having done this, the author proceeds to find out by referring to more 
ancient and higher authorities as to what is the rule of succession, first, m 
‘regard to such adopted sons and, secondly, in regard to the issue of such adopt- 
ed sons. With this end in view he begins in the next paragraph (42) by 
«quoting an aphorism of an ancient seer Satyashadha and the commentary there- 
on of Sabaraswami, the great author on Mimansa. The aphorism and the com- 
mentary of Sabaraswami make it clear that the same rule of succession as 
obtains in the case of nitya dwyamushyayana ‘son would also hold good in 
the case of anitya dwyamushyayana sons-such as dattaka and other kinds 
of sons, but in the case of the issue of such latter sons there will not be any 
such double filial relationship with the families of the taker and the giver. 
‘The most important words in this paragraph are : 


Marat gS ATA TARA TaN... 2... aaa RA ARR 1 
aAA g FAH... aala Aawa... 


‘Here it may be noted that the terms xitya and anitya have an altogether 
‘different connotation from those given by Nanda Pandita to the terms nitya- 
wat and anityawat occurring in the last preceding paragraph (41). In fact, 
zhe words actually used are themselves different. In the one case they are 
nitya and anitya, while in the other they are xttyawat and enityawat. 

In the aphorism of Satyashadha the term aat gargeqgorat means 
kshetraja sons who are indeed the absolute dwyamushyayanas in the real 
and literal sense of the term inasmuch as it is only kshetraja sons who have 
“blood relationship with two families. In fact, the Mitakshara, as I have al- 
ready submitted, called only these sons as dwyamushyayanas. As against these 
‘kshetraja sons who are called nitya dwyamushyayanas Satyashadha calls 
dattaka and other kinds of sons as miya or incomplete dwyamushyayana. 
Therefore the distinction or the classification in this paragraph (42) is bet- 
-ween the kshetraja sons on the one hand and the dattaka and other kinds of 
sons on the other. That the words fenat zagen} mean only 
“kshetraja sons and no other kinds of sons is fully established by the corres- 
ponding passage in the Dattaka Chandrika. See paragraph 37 of sec. II of 
the Dattaka Chandrika in Stokes’ Hindu Law. Thus, for the purposes of deter- 
mining succession both in the case of adopted sons and their issue, Satyashadha 
and Sabaraswami have classified the sons into two groups as nitya and anitya 
-which together exhaust the whole genus of dwyamushyayanas. These 
terms nitya and anitya have been used to signify the complete or the incom- 
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. plete nature of the double relationship ( gaqgemaoma ). Now Nanda 
Pandita saw that even in the group of anitya dwyamushyayanas there were: 
two modes in which dwyamushyayana adoption was brought about and. 
therefore he classified that group into what I may say two sub-divisions as. 
nityawat dwyamushyayana and anityawat dwyamushyayana according as 
the way in which dwyamushyayana was brought about differed. These- 
sub-divisions therefore are both species of the same group of sons who are 
called enitya dwyamushyayanas according to the classification of Satyashadha. 
and Sabaraswami. Now the rule of succession that has been laid down by 
Satyashadha and Sabaraswami has been laid down in regard to the anitya: 
group of dwyamushyayana'‘sons as a whole. Therefore the same rule would. 
apply in the case of the two sub-divisions which are called nifyawat and 
anityawat according to the classification of Nanda Pandita. The determin- 
ing factor is—where have been the ceremonies including tonsure of the adopted. 
son performed ? 

Nanda Pandita further explains in his own words the Commentary of. 
Sabaraswami in the few paragraphs (43 to 46) that follow, and in paragraph: 
45 he propounds as to how is the family of the issue to be determined in the: 
words gagari gasda a atta Taare AA 1 It may be 
noted here that the word SATO is mentioned here without any 
qualifying word such as nitya or anitya, or nityawat or anityawat ; and there-- 
fore the rule laid down in this paragraph must apply to all varieties of dwya- 
mushyayana adoptions. The words @3q occurring in this paragraph refer- 
to the performance of sanskaras. If they had been performed by the giver,. 
then the issue would belong to his family ; if by the taker, then to the latter’s. 
family. 

In Basappa v. Gurlingawa amtya dwyamushyayana is regarded as ob-- 
solete. Even assuming it to be so, it only means that mere performance of 
sanskaras cannot bring about any kind of dwyamushyayana adoption without. 
the express stipulation. But that does not mean that we should ignore for 
all other purposes the performance of ceremonies which is expressly laid down: 
in the texts as the cardinal test in determining the rule of succession. 

The question might be viewed from another aspect. The main ingredient 
for the validity of dwyamushyayana adoption is the existence of a special 


agreement. But for this agreement, the adoption would be in the kevala- 


or the ordinary form only. 
In the case’ ofan adopted son who is adopted in the ordinary way, he- 
loses the family of, his birth and the wealth of his genetive father because- 


of a special text of Manu : 


water sagi eter: Te: | 

aRar: fet sade aaa: erat N 
The underlying idea is that by reason of the unqualified and absolute nature- 
of the gift (adoption) he is removed completely to his adoptive family. But. 
for this gift he would continue to remain in his own natural family on account. 
of the community of. blood between himself and his parents, and we know it. 
is the community of blood which is the deciding. factor so far as inheritance- 
under the Mitakshara is concerned. 
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But in the case of dwyamushyayana the gift is necessarily of a qualified A.C. J. 
nature. The position that the son assumes in the adoptive family is acquired 1941 
by him under the agreement, and the right that he retains in his natural family a a 
is the right to which he is entitled by reason of the fact that he is born there GANPATRAO 
and that he does not leave the family at all. , in other words, the text of‘ SHBIEATEAO 
Manu which applies to kevala adoption does not apply to dwyamushyayana BALKRISHNA 
adoption. There is no fictional death and re-birth as in ordinary adoption. Gururao 
Therefore the general rule that inheritance is to be regulated according to the 9 —— 
doctrine of consanguinity of blood should be made applicable in the case of 
the issue of such adopted son particularly in the absence of any special text 
on the point. 

Again, we may consider the question from a third aspect. A text of 
Vashistha says that an only son cannot be adopted. The underlying idea 
for this prohibition is that the lineage is not allowed to be cut off by any 
person by ‘parting with his only son. But an exception is made to this prohi- 
bition. If an only son is adopted in dwyamushyayana form, then it is 
said that the objection regarding the adoption of an only son is removed, 
because in that case the lineage of the natural father is not cut off. If 
therefore the object is that the lineage should not. be cut off, that object will 
be served if only the children of the adopted son are held to belong to the 
family of the natural father. 

Lastly, the agreement necessary for dwyamushyayana adoption is to the 
effect that “he (the boy) shall be the son of us both.” I submit such an 
agreement should be strictly construed and its scope and effect should be 
limited to the words expressly used. and should not be construed to mean that 
the descendants of such an adopted’ son would similarly belong to both the 
families. Under the Hindu law it is the father’s prerogative to gift away his 
son whether absolutely-or in this qualified manner. But he cannot have any 
such dominion over the sons and grandsons of his son so that he can prescribe 
' for them a course of devolution different from the general law just as he can 
do in the case of his own son. If the gift therefore is to enure only for the 
lifetime of the boy adopted, his children must be held under the general 
Hindu law to be inheriting only in the family of his natural father. 


-P. V. Kane and B. D. ‘Belvi, for the respondents. Gururao was taken in 
adoption with a stipulation by Narharrao, According to the Dattaka Mimansa 
(Stokes’ Hindu Law, Sec. VI, pl. 41, p. 610), dwyamushyayanas are of two 
kinds, nitya (absolute) and anitya (incomplete), the former being those who 
are given in adoption with the stipulation “this is the son of us both” (the : 
natural father and the adoptive father), while the anitye dwyamushyayanas 
arè those whose ceremonies up to tonsure (caula) are performed, by the 
natural father and the rest commencing with wpenayana are performed by 
the adoptive father. In Basappa v. Gurlingawa it has been decided that 
the form of anitya dwyamushyayana is now obsolete. That form has been 
obsolete from the days of the Vyavahara Mayukha, which says, ‘this dattake 
is of two sorts (1) kevale (simple) and dwyamushyayana (son of two 
fathers). The first is one given without any condition, the second is one 
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given under the condition that ‘this son belongs to us both’ (Mandlik’s Hindu 
Law, p. 58, Stokes’ ‘Hindu Law, p. 65, chap. IV, sec. V, pl. 21). ‘We sub- 
mit that the two varieties of the dwyamushyayana mentioned in the Dattaka 
Mimansa are ‘mutually exclusive, ie. when a person is adopted with the 
express stipulation mentioned above, he becomes a nitya dwyamushyayana 
and no consideration is to be given to the performance of ceremonies (sams- 
karas) in the natural family or the adoptive family. What constitutes the 
adoptive person a nitya dwyamushyayana is the stipulation. This being so, 
whatever may be stated in the ancient texts or in the Dattaka Mimansa 
about anitya dwyamushyayanas will have no bearing on the incidents of the 
status of a nitya dwyamushyayanas. In Behari Lal v. Shib Lal it is stated 
that (p. 476) : “It appears to us that an adoption in the absolute form 
depends upon and has its efficacy in the stipulation entered into at the time 
of adoption between the natural father and the adoptive father and does 
not depend upon the performance of any initiatory ceremony by the natural 
father.” 

The appellant here is the separated nephew of Narharrao, while the res- 
pondents, being the sons of Gururao bom after he was adopted by Narharrao 
in the dwyamushyayana form, claim to be Narharrao’s grandsons and so 
preferably entitled to succeed to Narharrao, even though their father Gururao 
died before Narharrao. The appellant cannot succeed unless he shows that, 
though Gururao was the son of both his natural father and his adoptive 
father Narharrao, the respondents born to Gururao after Gururao was adopted 
revert to the natural family and are to be regarded as only the grandsons 
of the natural father of Gururao, viz., of Narharrao’s brother. Our contention 
is that either we (the respondents) belong to the branch of Narharrao alone 
(j€. to the adoptive family), even though our father belonged both to Nar- 
harrao (the adoptive father), and the natural father, or, in the alternative, 
that, just as our father Gururao was the son of both, we, the sons of Guru- 
rao, are the grandsons of both Narharrao and of Gururao’s natural father. 
In either case the respondents will succeed. The appellant relies upon a pas- 
sage in Shrimati Uma Deyi v. Gokoolanund Das Mahapatra? (p. 50): 
“ Again, to constitute a dwyamushyayana there must be a special agreement 
between the’ two fathers to that effect; or the relation must result from 
some of the other circumstances indicated by Sir William Macnaghten at 
p. 71 of his Principles and Precedents. And he there states the consequences 
to be different from those of an ordinary adoption, inasmuch as the children 
of the adopted sons would revert to their natural family ”. In the first place, 
their Lordships were not dealing with the question of the succession of the 
son of a dwyamushyayana in that case, but with the question whether the 
adoption of a distant relation was legally valid when a brother’s son was 
available. In the second place, the passage on p. 71 of Macnaghten’s Princi- 
ples and Precedents is quite clear that, in stating that the children revert 
to the natural family, it refers to the anitya dwyamushyayana. In Basappa 
v. Gurlingawa® it is stated that the remarks in Shrimeti Uma Deyi’s caset 
refer to anitya dwyamushyayana. 


1 (1904) I. L. R. 26 All. 472. 3 (1982) 35 Bom. L. R. 75, 77. 
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The appellant then seeks to base his argument on the use of the words A.C, J. 
‘nityavat’ and ‘ anityavat’ in the Dattaka Mimansa. ‘But nothing special 1941 
follows from the use of the word ‘nityavat’. In the very next line the ba cas 
Dattaka Mimansa defines only nitye dwyamushyayana and throughout the ORRIPATRĀO 
following placita speaks only of nitya and enitya dwyamushyayanas and never y. 
of mityawat and enityawat. So the words nityawat and anityawat convey the BALKRISHNA 
same sense. After defining nitya and anitya dwyamushyayanas the Dattaka GURURAO 
Mimansa cites a sutra (aphorism) of Satyashadha to the effect that in the 
case of nitya dwyamushyayanas there is connection with the pravaras of both 
gotras (of the natural father and of the adoptive father) and another sutra 
which extends by analogy the same rule to the emtya dwyamushyayanas 
also. The Dattaka Mimansa then quotes a very laconic passage from the 
gloss of Sabaraswami on the latter of the two aphorisms of Satyashadha. 

This is dealt with in placitum 42 of Stokes’ Hindu Law, Sec. VI. The com- 
mentary of Sabaraswami being very obscure the Dattaka Mimansa explains 
it in placita 43 to 46. The method of explanation followed by the Dattaka 
Mimansa is that it splits Sabaraswami’s gloss into several parts, takes each 
of those parts separately by mentioning the first word or two of each clause 
and appends its own explanation to each of the clauses of Sabaraswami’s 
gloss. In the text quoted belowt the words of Sabara are shown by dark 
type. In placitum 43 the Dattaka Mimansa states : “ He only i is connected to 
both families, who has his ceremonies performed in both families, but the pro- 
geny beyond (the enitya dwyamushyayana) is not so connected”, and gives 
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A.C.J. the reason of this rule from the words of Sabaraswami ‘as the ceremonies 

1941 up to tonsure were performed; by the first father (i.e. natural) alone’ and 

ee quotes a verse of the Kalika-purana in support. The Dattaka Mimansa (in 
GANPATRAO ‘ ; ; 

SHRIPATRAO pl. 44) then deals with the question as to what happens if all the sanskaras 

v. (ceremonies) from birth or if the sanskaras from (and inclusive of) tonsure 

BALKRISHNA are performed by the adopter alone, states that the gotra of the adopted in 

GURURAO that case is that of the adopter alone, and assigns a reason taken from 

— Sabaraswami (viz. ‘ piirvatvat’), ie. because he (the adopter) is the first to 

perform (or has precedence in performing) the essential ceremonies (of ton- 

sure and those that follow). We submit that in pl. 43-44 the Dattaka 

Mimansa refers only to the enitya dwyamushyayana, since it speaks of the 

performance of ceremonies alone. Those two placita have nothing to do with 

the nitya dwyamushyayana, with whom alone we are concerned in this case. 

The Dattaka Mimansa then applies itself to the consideration of the ques- 

tion about the gotra of the progeny of the two kinds of dwyamushyayanas 

and the ordinary dattaka. The translation of the Dattaka Mimansa by 

Sutherlantl in pl. 45 and 46 is very obscure. Keeping as close to the original 

as possible the passage may be translated as follows : “ The author (Sabara- 

swami) declares the gotra required as regards the progeny of the dwyamush- 

yayana and as regards the progeny of the dattaka in the words ‘from him 

alone’. (This means that), the gotra of the progeny beyond (the adopted 

son) in both the cases (viz. that of the dwyamushyayana and that of the 

dattaka) is (known) from the gotra of the adopter only. The author 

(Sabaraswami) speaks of the adoption of one belonging to the same gotra 

in. the words ‘similarly etc.’ (This means that) even when the natural father 

and the adoptive father have the same gotra, (the progeny of the adopted 

boy) is designated after the adopter alone, since it is he who performs the 

sacrament of adoption”. In construing the passage represented by pl. 45-46 

it has to be noted that the preceding sentence in pl. 44 mentioned the gotra 

of the adopter alone as the gotra of the adopted son all whose ceremonies, or 

at least whose caula and following ceremonies were performed by the adopter. 

Though pl. 43-44 deal with amitye dwyamushyayana, pl. 45-46 deal with the 

progeny of dwyamushyayana in general (including the anitya) and of the 

dattaka, as the proposition to be affirmed about the progeny of all is the 

same (viz. that the gotra of the progeny of all is that of the adopter). The 

Dattaka Mimansa separately mentions the progeny of the dwyamushyayana 

and of the dattaka and it has already divided (in pl. 41) the former into 

two sorts (nitya and anitya). So the rule stated in pl. 45 is meant to apply 

to two kinds of adopted sons (whether the two sorts of dwyamushyayanas 

defined by the Dattaka Mimansa or the simple adopted sons). The demon- 

strative pronoun ‘tena’ (in Sabaraswami’s explanation) can refer only to 

the word ‘ parigrahitra’ (by the adopter) that precedes it and is the nearest 

noun with reference to it. This passage (in pl. 45-46) if properly understood 

states that the gotra and the name of the progeny of all kinds of adopted 

sons are those of the adopter. In succession! the gotrajas succeed as heirs 

and among them the sons, grandsons and great-grandsons are the first group 

of heirs. So the respondents succeed to Narharrao the adoptive grandfather 

in preference to the appellant who is only a nephew. Though Sutherland’s 
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‘translation of pl. 45-46 is obscure, in his Synopsis on Adoption (Stokes, p.669) A.C. J. 
the correctly states the result of the discussion in the Dattaka Mimansa ‘the 1941 
relation of his issue obtains exclusively to the family of the adoptive father’, = ~~ 
This Synopsis is quoted with approval in Behari Lal v. Shib Lal. The appel- ecient 
lant argues that ‘tenaiva’ im Sabaraswami’s explanation means ‘from that y. 
alone’ i.e. ‘from the performance of ceremonies’. He also relies on the Dat- BALKRISHNA 
taka Chandrika (Stokes Hindu Law, p. 646, sec. II, pl. 37-38) where the GURURAO 
aphorisms of Satyashadha, and the gloss of Sabaraswami thereon are quoted, aaa 
and it is stated that the dwyamushyayana who is taken after an agreement 1s, 
like the kshetraja son, the son of two fathers and that the nitya dwyamush- 
yayanas (meant by Satyashadha) are kshetraja sons. It is further argued 
that according to this the only nitya dwyamushyayana is the kshetraja and 
all the rest are to be treated as anitya, and so their status will be determined 
‘by the performance of sanskaras, and that as all the s@mskaras of Gururao 
including his marriage were performed in the natural family, his family and 
that of his sons is that of the natural father. These arguments are to be 
‘met as follows. As stated above when there is a stipulation, no question of 
the performance of ceremonies like tonsure or upanayana arises at all. The 
Dattaka Mimansa has expressly defined nitya dwyamushyayana as one taken 
‘with a stipulation and does not say a word about Rshetraja. Therefore there 
is a conflict between the Dattaka Mimansa and the Dattaka Chandrika. In 
‘case of conflict the Dattaka Mimansa must be followed in the Bombay Presi- 
dency (vide Mulla’s Hindu Law, p. 13, Mayne’s Hindu, Law, lOth edn., pp. 
56, 57 for the cases). The kshetraja son has been obsolete about two 
‘thousand years. Besides the Dattaka Chandrika does not at all explain the 
important passage of Sabaraswami about the gotra of the progeny of the 
adopted son, which we find explained in the Dattaka Mimansa (pl. 45-46). 
The word ‘ parigrahasarnskara-karanat’ in the Dattaka Mimansa is not cor- 
rectly rendered by Sutherland when he says (pl. 46, p. 611, of Stokes) ‘ for, 
the adoption and initiation are performed by him (adopter) ’. The original 
‘Sanskrit only means that when the gotra of the adopter and the natural 
father are the same, the gotra of the boy adopted in any form will be the 
same, but at least the name by which the adopted son will be designated 
or distinguished will be that of the adopter, since the ceremony of adoption 
is performed by the adopter (in all kinds of adoptions) and not by the 
natural father. Therefore we submit that the sons of the dwyamushyayana 
pertain only to the family of the adopter. Alternatively, if Gururao had 
two fathers, on the same analogy his sons will be the grandsons of the same 
two persons. It will be an unwarranted and astounding proposition to say 
‘that in Gururao’s lifetime the sons of Gururao had two grandfathers (as 
Gururao had two fathers), but that the moment Gururao died, his sons 
- ceased to have two grandfathers but were relegated thereafter to the branch 
of the natural father alone. No express authority was cited for this propo- 
sition nor can it be inferred properly from any relevant texts. 

Datar, in reply. It is now admitted for the respondents that paragraph 45 
of the Dattaka Mimansa lays down the rule of succession regarding the pro- 
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A.C.J. geny of both kinds of dwyamushyayana sons. The text for determining the- 
1941 family is therefore the same in both the varieties. The translation of para- 
aa graphs 45 and 46 of the Dattaka Mimansa as rendered by my learned friend 

e is, I submit, not correct. @3q in paragraph 45 cannot mean “from him. 
~ n alone ” as translated by him, but must only mean “ from this alone” as ren-- 
BALKRISHNA dered in Stokes’ Hindu Law. In fact @&q in this paragraph is a quota- 
GURURAO’ tion from the commentary of Sabaraswami in paragraph 42. Besides, when. 
~~‘ jt ig common ground that paragraph 45 applies to both varieties of dwya- 
mushyayana the translation of @3q as “from him alone” would not be- 
correct in that it would not cover the case of incomplete (anityavat) dwya- 
mushyayana in which case at any rate the issue would indisputably remain 

in the natural family only. 

Again, paragraph 46 does not deal with the progeny of the adopted son. 
as rendered in the translation. In paragraphs from -43 to 46 Nanda Pandita 
explains all the clauses in Sabaraswami’s commentary “araze Andad PEETS 
qåaia, This portion is explained in paragraphs 43 and 44 ; and then “ aaa ” 
in paragraph 45 and lastly aq... Ruga z in paragraph 46. The 
last clause refers only to the position of the adopted boy himself when 
he is adopted by his own uncle. Therefore paragraph 46 also must neces- 
sarily refer only to the position of such boy when he is adopted by his. 
uncle and does not deal with his progeny. 

There is no conflict of views between the Dattaka Mimansa and the Dattaka: 
Chandrika so far as the present question is concerned. Paragraph 42 of 
the Dattaka Mimansa corresponds with para. 37 of the Dattaka Chandrika. 
Both Nanda Pandita and the author of the Dattaka Chandrika have merely 
set out in these paragraphs the aphorism of Satyashadha and the comment-- 
ary of Sabaraswami thereon, without any gloss of their own. 


Cur. adv. vult.. 


BROOMFIELD J. The facts are given in the judgment of the trial Court.. 
The only question argued in this appeal relates to the position in respect of 
inheritance of the sons of a man adopted in the dwyamushyayana form borm 
after his adoption. A dwyamushyayana son means now a son adopted under 
an express agreement that he is to be the son of two fathers, 1e. he is to con-- 
tinue to be the son of his natural father while becoming also the son of his. 
adoptive father. There were formerly other ways in which a man might be-- 
come the son of two fathers, but these are now obsolete: Basappa v. Gur- 
lingawa A man adopted in this form belongs to both families. He inherits. 
in both families and both families inherit to him. This is not disputed. 

On general principles it might seem that the sons of such a man would: 
also belong to both families, for it is in accordance with Hindu sentiment-—— 
not by any means peculiar in this respect—that one of the advantages ex-- 
pected from having a son is that he ‘in turn may have sons who will con- 
tinue the family line. If the sons of a dwyamushyayana son do not belong 
to both families, it follows that he is not fully and completely the son of 
two fathers. He is either something less than an ordinary adopted son vis- 
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a-vis his adoptive father, or something less than a natural son vis-a-vis his A.C.J. 
natural father as the case may be. However, it has not been argued before 1941 

us that the sons of a dwyamushyayana belong, like their father, both to ener 
the adoptive family and to the natural family of the father. The argument SHRIPATRAO 
for the appellant is that they revert to the natural family and inherit only v, 

in that. The argument for the respondents is that they belong to the adop- BALKRISHNA 
tive family only, as would be the case with an ordinary adoption. GURURAO 

The learned trial Judge has found that the respondents, who are the sons 
of a man adopted in the dwyamushyayana form who predeceased his adop- 
tive father, are the heirs of the latter, that is to say they rank as his grand- 
sons and are preferential heirs to the opponent who is a brother’s son. There 
is undoubtedly good support for this view. One of the most authoritative 
text-books on adoption is the Dattaka Mimansa. The dwyamushyayana form 
of adoption is dealt with in Sec. VI of this book, and Sutherland, a recognised 
authority on Hindu law, after translating the original work, has summarised 
the effect of it in a synopsis, the relevant passage in which is as follows :—- ° 
(see Sutherland’s Hindu Law of Adoption, page 154, and Stokes’ Hindu 
Law, page 669) :— 

“The adopted son, who is son of two fathers, inherits the estate and performs 
the obsequies of both fathers, but, the relation of his issue (except in the case of 
the kritrima son, as usually affiliated in the Maithila country), obtains exclusively 
to the family of the adoptive father.” 

Against this Mr. Datar, who appears for the appellant, relies on some 
observations in Shrimati Uma Deyi v. Gokoolanund Das Mahapairæ. Their 
Lordships referred to a passage in Macnaghten’s Principles and Precedents 
and cited him as stating that the consequences of a dwyamushyayana adop- 
tion are different from those of an ordinary adoption inasmuch as the child- 
ren of the adopted sons would revert to their natural family. Their Lord- 
ships did not themselves lay down any such proposition and on reference 
to the passage referred to in Macnaghten, which is at p. 71, it is clear, as 
the learned trial Judge has pointed out, that Macnaghten when he spoke of 
the children reverting to the natural family’ was referring to what is called 
the anitya or incomplete form of dwyamushyayana adoption, which is now 
obsolete, and not to the son adopted under a special agreement. There is 
no reason to suppose that Macnaghten’s view was any different from Suther- 
land’s so far as the nitya or complete form of dwyamushyayana adoption 
is concerned. 

Mr. Datar invited us to refer to the original passages in the Dattaka 
Mimansa and to hold that Sutherland and Macnaghten have misunderstood 
them. That in effect is what the argument comes to. The important pass- 
ages are paras. 41 to 46 in Sec. VI, p. 85 in Sutherland’s book, p. 610 in 
Stokes. We were also referred to para. 37 of Sec. II, of the Dattaka Chandrika, 
p. 646 in Stokes. But that corresponds to para. 42 in Sec. VI of the Dattaka 
Mimansa and does not, I think, carry the matter any further. There seem to 
be some differences in the citation of the original text, but where the works 
differ, it is settled that the Dattaka Mimansa is to be preferred. 

To return to the latter work, para. 41 seems to be perfectly clear. It says 
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A.C.J. that there are two descriptions of dwyamushyayana sons, those who are 
1941 absolutely sons of two fathers and those who are incompletely so, the former 
“~~  þeing those who are given in adoption with the stipulation “This is son of 

a us two.” The following paragraphs are extremely obscure and it is very 
5 difficult to extract any intelligible meaning from them. The introduction 
BALKRISHNA to para. 42 and also Sutherland’s marginal headings suggest that the object 
GURURAO of them is to explain what is meant by saying that the dwyamushyayana 
Broomfield J son, whose double relationship depends not on an agreement but on the 
—— ` performance of certain ceremonies, is only incompletely the son of two fathers. 
The question of the issue of the dwyamushyayana son is referred to inci- 
dentally. The latter part of para. 42 shows that in some cases at any 
rate the connection with both families does not extend to the issue. Appar- 
ently Macnaghten’s view that in the case of the anitya variety of dwyamushya- 
yana adoptions the children revert to the natural family is based upon this 
passage. Mr. Datar may be right, I think, in his suggestion that in the 
cases referred to here the question whether the children belong to the adop- 
tive family or the natural family may depend on whether certain ceremonies 
of the father have been performed in the adoptive family or the natural 
family. The respondents’ father, I may mention, had already been married 
when he was adopted, so that all the ceremonies referred to in these para- 
graphs of the Dattaka Mimansa must have been performed when he was 
a member of his natural family. But we are concerned with the case of 
a nitya dwyamushyayana son whose double relationship depends on an ex- 
press agreement, and in such a case, as I understand the matter, the ques- 
tion by whom the ceremonies were performed is irrelevant [vide Behari Lal 

v. Skib Le}. 
Paragraph 45 has been relied upon both by Mr. Datar and by Mr. Kane, 
but I doubt whether either of them has been able entirely to clear up the 
' extreme obscurity of the wording. Sutherland’s version, it must be admitted. 
is so literal that it is barely intelligible as English. On the face of it the 
issue of a dwyamushyayana son, whether nitya or anitya, and the issue of 
a son adopted in the ordinary form are placed on the same footing. If it 
stopped there, the matter would be simple. The issue of the adopted son 
would belong to the adoptive family only. But the reason given for placing 
the issue om the same footing in both cases, “from the initiation taking place 
under the family name of the adopter in both instances”, would seem to 
be irrelevant in the case of a nitya dwyamushyayana adoption and would 
not apply in the case of many adoptions of the anitya variety. As the whole 
of the preceding discussion from para. 42 onwards is concerned mainly with 
ceremonies and seems therefore to refer to the anitya dwyamushyayana 
adoption, I feel some doubt, speaking for myself, whether the word “ dwya- 
mushyayana” in para. 45, although it is unqualified, does not really mean 
the anitya form only. If so, para. 45 would not really carry the matter 

much further. 
All that I have said about this paragraph is on the assumption that Suther- 
land’s translation is correct. Mr. Kane after referring to the original says 
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that there is nothing about initiation and that the passage really means that A.C. J. 
the gotra and surname of the adopter determine the gotra and surname of 1941 
the progeny of the adopted son in all cases. If that is the correct version, _ ~~ 

it may be said to support Sutherland’s view in the synopsis which must, it Se 
seems, be based upon this paragraph. v. 

I leave to my learned brother the detailed examination of these authorities, BALKRISHNA 
In the present case we have not to decide whether the respondents are en- ee 
titled to succeed in both families, but only whether they are entitled to suc- Broomfield J. 
ceed in the adoptive family. I think the authority of Sutherland and -—— 
Macnaghten and also of Mr. Justice Patkar in Basappa V. Gurlingawe sup- 
ports the view taken by the trial Judge that the respondents are the grandsons 
of Narharrao and entitled to succeed to his property. I am not satisfied by 
the Jearned argument for the appellant that there is anything in the original 
texts or books which is really inconsistent with that view. I would therefore 
dismiss the appeal, and likewise the cross-objections as to costs, which I think 
have no substance, because the applicants had to prove their case anyhow 
and the order that the parties should bear their own costs is not unreasonable 
under the circumstances, 


WASSOODEW J. The dispute in this appeal relates to the succession to the 
estate of one Narharrao who died on March 5, 1937. He had adopted 
his brother’s only son Gururao on July 20, 1917, in a form known as dwya- 
mushyayana. Gururao died on October 15, 1929. Narharrao continued 
in possession of his estate, which is the subject-matter of the dispute in these 
proceedings. 

The contest is between the sons of Gururao who were born after the adop- 
tion and Ganpatrao the son of another brother of Narharrao by name 
Shripatrao. The sons of Gururao applied in the Court below for a succession 
certificate to Narharrao’s estate consisting “inter alia” of a life insurance 
policy which he had assigned to Gururao in his lifetime and certain promis- 
sory notes. They maintained that they were the nearest sapindas of the 
deceased Narharrao by reason of the adoption of their father. The 
opponent, the son of Shripatrao, contended to the contrary. He maintained 
that the sons of Gururao, who was adopted in dwyamushyayana form, belong 
to the natural family of the adoptee and therefore cannot inherit in the 
family of the adopter of their father. It was further contended that the 
payments for the premium on the insurance policy and the advances on the 
properties were made out of the joint family funds, and that the question of 
the division of the proceeds was left open at the time of the general family 
partition which took place in 1922. The Court below has disallowed the 
contentions of the opponent and has granted a succession certificate to the sons 
of Gururao. Against that order Ganpatrao has filed this appeal. 

Mr. Datar on behalf of the appellant has conceded that in the absence of 
evidence that the premium for the policy of insurance was paid out of the 
joint family funds prior to the partition of the family, he cannot support the 
alternative ground upon which the grant was opposed. But he maintains that 
the appellant is a nearer sapinda of the deceased Narharrao than the res- 
pondents, the sons of Gururao. The question decisive of the point is whether 
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the sons of Gururao do not belong to the family of the adopter. If they do, 
there can be no question that they are entitled to succeed. 

The question is not free from difficulty inasmuch as there is no direct 
authority on the point, and the texts bearing on the subject are somewhat 
obscure. The question is indeed of considerable importance from the point of 
view of those who resort to this form of adoption. Mr. Datar has prefaced 
_ his argument by saying that an adoption in dwyamushyayana form is recog- 
nizably of inferior efficacy than the ordinary or kevala adoption, for the 
adoptee is not altogether the son of the adopter and is not supposed to con- 
tinue the adoptive father’s line. He has relied upon certain observations by 
Macnaghten in his treatise on Hindu Law at p. 71, which have been quoted 
by their Lordships of the Privy Council in Shrimati Uma Deyi v. Gokoolanund 
Das Mahapatra. Those observations of Macnaghten are to the following 
effect (p. 71) :— : 

“ But there is a peculiar species of adoption termed dwyamushyayana, where the 
adopted son still continues a member of his own family, and partakes of the estate 
both of his natural and his adopting father, and so inheriting is lable for the debts 
of each. To thig form of adoption the prohibition as to the gift of an only son 
does not apply. It may take place either by special agreement that the boy shall 
continue son of both fathers, when the son adopted is termed mitya dwyamushya- 
yana; or otherwise, when the ceremony of tonsure may have been performed in 
his natural family, when he is designated anitya dwyamushyayona ; and in this 
latter case, the connexion between the adopting and the adopted parties endures 
only during the life-time of the adopted. His children revert to their natural 
family.” R 
Their Lordships of the Privy Council were not directly concerned with the 
correctness of these observations, for they were not dealing with the question 
of the succession of the descendants of the dwyamushyayana to the inheri- 
tance of the adopter. They were directly concerned with the question as to ` 
whether the omission to take in adoption a brother's son was an objection 
which at law could invalidate the adoption which was otherwise regularly 
made. From the point of actual decision that case does not support the view 
that the children born to the dwyamushyayana revert to the natural family. 

There are certain observations in Strange’s Hindu Law (Vol. I, pp. 100,. 
101) which though not referred to in argument may suggest that under cer- 
tain circumstances the adoption continues during the life of the adopted and 
his son, if he has one, returns to the family of the father. This is what: 
he says = 

“ According as this double filial connexion is consequential, or the result of agree- 
ment, the adopted is nitya, or a-nitya, a complete, or incomplete Dwyamushyayana ;. 
though, by some, this distinction is made to depend upon the adoption taking place 
before, or after the performance of tonsure, in the family of the adopted ; the effect, 
in the latter case, where the adopted is from a different tribe, (gotra), being that ‘the 
adoption, so far from being permanent from generation to generation, continues 
during the life of the adopted only ; his son, if he have one, returning to the natural. 
family of his father ... But a Hindu adoption is permanent, unless in the instance 
that has been alluded to of an a-nitva Dwyamushyayana.” 

With great respect to the learned author there is some misconception in the. 
classification of “dwyamushyayana”. The author has explained in the 


1 (1878) L. R.5 I. A. 40. 
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preceding paragraph what he means by the expression “the double filial con- A. C. J. 
nexion is consequential ” and he applies the term “nitya” to such a connec- 1941 
tion. The term “nitya” has always been applied by the text writers to an —— 

z . E on GANPATRA® 
adoption by stipulation. That is also Sutherland’s view in the Synopsis. If SHRIPATRAO 
the term “nitya” was by mistake used to denote the anitya adoption as is u. 
generally understood, the observations are easily understandable. In Vol. II, BALKRISHNA 
p. 122, in reference to the “ anitya ” adoption, the author says that where the GURURAO 
investiture with the thread precedes the adoption, then the son of the person Wassood dj 
adopted would revert to the natural family of the adopted. That is not the — 
case here for we are dealing with an adoption by stipulation. 

I may refer to the following remarks in West and Buhler’s Hindu Law 
(Fourth Edition, p. 810) as to-the consequences of adoption. The authors 
are apparently dealing with the irregular adoption :— 

“The som of such an adopted son belongs, Colebrooke says, to the family in which 
the ‘ dwyamushyayana’ received his investiture of the: sacred thread. In the Bom- 
bay Presidency the ‘dwyamushyayana’ celebrates the ‘sraddhas’ of both fathers, 
but his son, it seems, those of the grandfather by adoption only, not of his natural 
grandfather. Whether any right of inheritance to the latter passes to him on his 
father’s predecease has not been decided ...” 

“ Hg receives his own investiture in that family. Any adoption after investiture 
is an irregularity which causes the son of the person thus adopted to return to his 
father’s ‘gotra’, if different from that of his adoptive family. Such an irregularly 
adopted son is called ‘anityadatta’. Ibid. The adoption would probably not be 
recognized in Bombay.” ~° 

Mr. Datar, while admitting that enitya dwyamushyayana as a mode of 
adoption is extinct, ‘maintains that in fixing the rules of devolution of the 
estate of the adopter on the descendants of the adopted son the “ Rishis” 
drew a distinction between a “kshetraja” and other sons, and they des- 
cribed the former as fae and the others‘ afaeq and they, excluded the 
progeny of the latter from inheritance to the estate of the adopter. Mr. 
Datar has relied on placita 41 to 45, section VI, of Dattaka Mimansa, and 
placitum 37, section II, of Dattaka Chandrika. Placitum 41 merely enumer- 
ates and explains the two descriptions of ‘dwyamushyayanas”’. It says :— 

“ Accordingly sons given and the rest (who are sons of two fathers) are of two 
‘descriptions : Those absolutely sons (raaa) of two fathers (nitya dwayamu- 
shyayanas), and those incompletely so (anitya dwayamushyayanas) ( afer. ). 

Of these, those are named absolute ‘dwayamushyayanas’ who are given} in adop- 
tion with this stipulation ‘this is son of us two’ (the natural father and 
adopter)..... g 

That is the only recognized form of dwyamushyayana adoption in this Presi- 
‘dency [see Basava v. Lingangauda, and also the observations in Shrimati 
Uma Deyi v. Gokoolanund Das Mahapatra]. 

The enitya dwyamushyayana is now obsolete and placitum 41 proceeds to 
describe the form in which that adoption could take placé :— 

“The incomplete ‘dwayamushyayanas’ are those who are initiated by their 


Natural father, in ceremonies ending with that of tonsure ( FET ), and by the 
adoptive father in those commencing with the investiture of the characteristic 


thread (aqa4a ) since they are initiated under the family names of both even, 
1 (1894) I. L. R. 19 Bom. 428, 
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they are sons of two fathers but incompletely so. Should a child directly on being 
born be adopted, as his initiation under both family names would be wanting, he 
would partake only of the family of the adopter.” 

These intricacies need not be considered, in my opinion, in the present 
case, for here the adoption has taken place after marriage, that is, after the 
investiture and the necessary “sanskaras”, and with a stipulation attending 
the “dattaka” ceremony. Moreover as the “ gotras ” are common there 
can be no question of the offspring reverting to the “ gotra” of the natural 
father. If the adopted was the son of both parents, logically it would seem 
that his children would partake of the ‘common heritages. 

Mr. Datar argues that that cannot be so, for the texts exclude them from 
succession to the adopter. He concedes that the only form of dwyamush- 
yayana now recognized is nitya, that is, the one in which a stipulation is made 
as aforesaid, and that the efficacy of the nitya dwyamushyayana would de- 
pend upon the stipulation entered into at the time of his adoptien and not 
upon the performance of the initiatory ceremonies such as EG) (chuda) and 
upanayena as in the case of incomplete or enitya dwyamushyayana. But 
Mr. Datar’s contention is as stated above that for the purpose of determining 
the gotra of the sons of dwyamushyayanas the texts divide “ dwyamushya- 
yanas” under two heads again “nitya” and “anitya” but with a different 
connotation. He says that under the head “nitya” they include the “ kshe- 
trajas” only and “anitya”, the rest implying all the other kinds of sons 
including the person given with a stipulation (aama ) “of the sons 
given” and the rest. He relies on placitum 42 which quotes a passage by 
Satyashadha and the explanation of that passage by Sabaraswami :— , 

aka adai aene: | erat grgearrat gata a eragg- 
qea agaaga Aaaa cada g gaara 
du | ae Faq aaah: | gagana aR sas 1 aaa 
aaa sata dea: cedar Aaa seer eana saa a ae gA 
er VI A aad TATA | 

Sutherland’s rendering of that passage is as follows: (see Stokes’ Hindu 
Law, Dattaka Mimansa, sec. VI, placitum 42, page 610) :— 

“Intending all this, Satyashadha says,—' of absolute dwyamushyeyenas.of both, l 
ete.” By this compendious rule, having declared the connection of absolute dwya- 


mushyayanas to the patriarchal saints in both families, the author by another 
aphorism commencing,—‘ Of sons given and the rest like the dwyamushayayana, 
etc.’ ( gaaretat g) ordains the same connection with respect to those incom- 
pletely dwyamushyayanas. Now this is thus explained by Sabaraswami. ‘ Treat- 
ing on dwyamushyayanas, the author mentions those incompletely so, ‘Of sons 
given, etc.’ ( qa ). Unto those only not to issue beyond (does the connection 
to both families extend). By the first only the initiatory rites (ending with tonsure 
are performed). If by the adopter (the family of the adopted) is that of the latter : 
on account of priority. From this alone (the same is the case) in respect to a des- 
cendant beyond. So also those, who are affiliated by a descendant of the same gene- 
ral family, (as for instance anephew, by an uncle) are of the adopter’s family only.” 


As I understand Nanda Pandita, the reference to the texts of Satyashadha 
and Sabaraswami is merely to explain the classification of “dwyamushya- 
yanas” in placitum 41. Mr. Datar says that the words “unto those only 
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not to issue beyond, does the connection to both families extend (qaqa qme- 4-C. J. 
waa)” by necessary implication exclude from succession to the adopter the 1941 
issue of “ anitya dwyamushyayana” and he further says that the present is = ~~ 
ae Ni : ANPATRAG 
a case of “ anitya dwyamushyayana”. Unless he is able to show that the SHRIPATÉAG 
issue of a “dwyamushyayana ” by stipulation is included in the exclusory 55: 
text, it is difficult to accept his view; for, those words expressly refer to BALKRISHNA 
“anitya dwyamushyayana” which expression according to the author means GURURAO 
adoption other than by stipulation (see placitum 41). eas 

In support of his argument that under the head of ajay “ dwyamu- 
shyayana” would come the person adopted with a stipulation Mr. Datar 
has referred us to the words ajeeaq and faeqaq in placitum 41 which he 
says on account of the suffix are different in their connotation from that 
adopted by the sages in placitum 42 when using the terms afìear and faq 
` without a suffix, He has relied upon the following passage in placitum 37 
of sec. IL of the Dattaka Chandrika (see Stokes’ Hindu Law, page 646) to 
illustrate his meaning :— 

. “Accordingly Satyashadha by the compendious rule, “of absolute dwyamushya- 
yanas of both, etc.’—-having propounded a relation to both famihes (including 
the patriarchal saints) of absolute dwyamushyayanas, who are sons of the soil, 
applies by analogy, the rule regarding these (to sons given and the rest), by an- 
other aphorism commencing, — of sons given and the rest, like the dwyamushya- 
yana, etc. and this is explained by the commentator :— Treating on absolute 
dwyamushyayanas, the author mentions those incompletely so—Of sons given and 
the rest, etc. unto these only, not to issue beyond (does the connection to both 
families extend). If the initiatory rites are performed by the first only (the family 
iq his:} but if by the adopter, that of the latter on account of priority. Through 
him only in the case of descendants beyond’ (the family is determined).” 

` According to Mr. Datar that is the interpretation which the author of Dat- 
_ taka Chandrika has placed on the aphorism of Satyashadha and the gloss of 
Sabaraswami quoted in placitum 42 of Dattaka Mimansa, and that only 
the “kshetraja” son could be described as “nitya” and that the exclusory 
text applies to the offspring of the “anitya dwyamushyayana”, that is, 
those sons who are not kshetrajas, or in other words, sons who are dwya- 
mushyayanas ‘with stipulation and others. It is difficult to qualify the text 
of Dattaka Mimansa by reference to the corresponding text in Dattaka 
Chandrika, for the former is of great authority while the latter is not [see 
Puttu Lal v. Parbati Kunwar] 

It is however interesting to note how. the author of the Dattaka Mimansa 
explains the exclusory provisions in the later verses, Nanda Pandita in 
' placita 43 and 44 gives his own exposition of the meaning of the passages 
. (in placitum 42). After explaining how the “dwyamushyayana” is con- 
nected with the two families, he says as follows (placitum 43) :— 

“The meaning of this explanatory passage is this:—He only is connected to 


both families, whe has been initiated under both family names; not descendants 
beyond.” 


Wassoodew ] . 


It might be understood from those words, without reference to what follows, 
that the issues of a “ dwyamushyayana ” do not belong to two families as 
their father. And Mr. Datar relies upon those words to suggest that if they 


1 (1915) L. R. 42 I. A. 155, 161, s. c. 17 Bom. L. R. 549. 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


cannot belong to both, they must retain the natural “ gotra ”, i.e. they must 
belong to the natural family of their father. But that rule can have no 
application to the circumstances of the adoption in the present case. 

Placitum 44 has no direct bearing on the question as to the issues of the 
adopted, but it seems to me that placitum 45 is important. The author has 
laid down there the general rule for finding out the “ gotra” of the offspring 
of the person adopted either in the “dwyamushyayana” or the “ kevala ” 
form. Undoubtedly, the translation in Sutherland is somewhat obscure, if 
I may say so with respect. But in his summary of sec. VI (at p. 669, Stokes) 
he says as follows :— 

“The adopted son, who is son of two fathers, inherits the estate and performs 
the obsequies of both fathers. But the relation of his issue (except in the case 
of the ‘kritrima’ son, as usually affiliated in the Maithila country) obtains ex- 
clusively to the family of the adoptive father.” 

That view, in my opinion, is directly based upon his interpretation of placita 
45 and 46 of the Dattaka Mimiansa (sec. VI). 

We have been supplied with a translation by Mr. Kane who appears on 
behalf of the respondents which attempts to remove some of the obscurities 
in Sutherland’s translation. Mr. Kane’s translation is as follows :— 


“The author (Sabaraswami) declares the family (‘ gotra’) required to be known 
in the instance of the issue ( gaat ) of the dwyamushyayana and that 
of the adopted son ( aA ) from him alone ( aaa e 


The words gąpqaù have been translated by Sutherland as “ absolutely 
adopted son”. That gives rise to the question whether placitum. 45 is deal- 
ing both with the issue of “nitya dwyamushyayana” and “anitya dwya- 
mushyayana”’ and also of the “kevala’” adoption. It is not quite clear why 
the author should have digressed from a discussion of the “ dwyamushya- 
yana” form of adoption by referring to the “kevala” form. The rule in 
that placitum might have been easy of application to the offspring of both 
Aa and afar ‘“dwyamushyayana’, but for the difficulty created by 
the word @3q which literally means ‘from that alone’, which may signify, 
‘from the fact of the initiatory ceremony’ (see use of similar word in placi- 
tum 42). Mr. Kane says that the word ẹÌẹ means ‘from him alone’ 
that is from the gotra of the adopter alone (qaga ); and he says 
that view is supported by the words that follow :— 

“This means that the ‘ gotra” of the progeny (saz) beyond the adopted son 
in both cases also ( spat ) is known from the gotra of the adopter only.” 

Mr. Kane lays emphasis on the word g4yqq meaning the issue of the 
“‘dwyamushyayana’”’ and that of the “ dattaka ”, as explained by the words 
gagana zaraa a, Mr. Kane says it is unnecessary to consider 
Mr. Datars rendering of the word ẹłàìą in the consideration of the present 
case in view of the latter part of placita 45 and 46. That is consistent with 
the view which Sutherland seems to have taken of Sec. VI in ‘his Synopsis. 
Sutherland’s translation of placitum 46 is as follows :— 


“ The author alludes to the adoption of one belonging to the same general family, 
— so also and ‘etc.’ That is—if the natural and adoptive fathers belong even to 
the same general family, the distinctive appellations are fixed by the adopter only 
for the adoption, and initiation are performed by him.” 


i $ 
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Mr. Kane has explained that placitum thus :— A.C. J. 


“The author (Sabaraswami) speaks of the adoption of, one belonging to the 1941 
same gotra .in the words ‘similarly etc? This means- that even when the natural 00 
father and the adoptive father have the same gotra, the progeny of the adopted GANPATRAO 


boy is designated ( atadiae Sq: ) after the adopter alone, since it is he who ene 
performs the sacrament of adoption.” pices aay 


The word syq3z bears out what Mr. Kane has said in regard to the CURURA0 
progeny of the adopted son. us. 
The serious difficulty presented by the texts and the obscure language in 
which the rule is laid down cannot be lightly brushed aside. But even if 
the expression @3q has the significance which Mr. Datar attaches to it, 
the question of the initiatory ceremonies does not arise in this case because 
the adoption has taken place with an express stipulation that the adopted 
shall be the son of the two and is in the “nitya” form and because the 
“gotra” of both parents is common. There is also a good deal of force 
in the argument that the rules as to the discovery of the “ gotra” of the off- 
spring of the adopted being an exception to the general rule that upon adop- 
tion there is an extinction of all connection with the natural family, the ex- 
ception should be limited to the express words used. Upon that ground 
.Mr. Kane has suggested, and I agree with him, that apart from the possible 
interpretation of placitum 42 it should be read subject to the author’s own 
‘definition of afar and the direction in placitum 45, It is difficult to see 
‘why there is no express rule governing the succession of the issue to the 
natural family of the adopted boy. The texts merely deal with his succes- 
‘sion to the adopter’s family. It is difficult to explain that omission. That 
may be due to the fact that the essential. feature of “ dwyamushyayana ” 
adoption is that the adopted person’s status in the natural family is retained. 
If he belonged to both families, and the stipulation was intended to perpe- 
tuate the line in the natural family, the “Rishis” perhaps assumed that 
‘the tie in the natural family ‘continued not only for the ‘personal benefit of 
‘the adopted but also for his descendants. They therefore took pains to 
determine the rule of succession in regard to the family of the adopter. 
That is perhaps an explanation why a special rule has been framed, with re- 
-gard to the succession to the adopter. A simple and logical rule would have 
.been that as the “dwyamushyayana ” is the son of both parents his children 
care the ‘descendants of both the families. But that simple rule has not been 
adopted in an attempt to evolve a rule for determining the “ gotra” of the 
‘descendants. And as we are not called upon to determine whether the res- 
‘pondents can claim to be the descendants of the adopted son in his natural 
family, the point need: not be decided. It seems to me that in view of the 
directions in placitum 45 it is very probable that the “ Rishis” intended that 
the offspring of a yq “ dwyamushyayana” must participate in the inherit- 
‘ance of the adopter, the propositus Narharrao in this case. On that ground 
‘it seems to me that the respondents were rightly given the succession certifi- 
«ate, Consequently I agree with the order proposed by my- learned brother. 


PER CURIAM. Appeal and cross-objections dismissed with costs. 


Wassoodew }. 


= 


Appeal dismissed. 
R. 45. 


354 ‘ THE BOMBAY LAW REPORTER. [VOL. XLIV.. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice N, J. Wadia. 


1941 — THE BOROUGH MUNICIPALITY OF AHMEDABAD 


v 


November 24. THE GOVERNMENT OF THE PROVINCE OF BOMBAY.“ 
Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Sec. 63{—Properiy of 
public character—Public well vested in Municipality by Government—Filling: 
in of ‘public well—Site of well whether vests in Government, 
All properties specified in s. 63(2} of the Bombay Municipal Boroughs- 
Act, 1925, are properties of a public character. They include public wells. 
When property of the nature described in s. 63 of the Bombay Municipal 
Boroughs Act, 1925, and vested by the Provincial Government in a borough 
municipality, ceases to be used for the purpose which led to its vesting, e.g. 
when a public well on its being filled up ceases to be used as a public well, the 
land does not on the cesser of such user revert to the Provincial Government,. 
but remains the property of the borough municipality. 
Gunendra Mohan Ghosit vy. Corporation of Calcutta, distinguished. 


Suit for declaration and injunction. 
The land in dispute, which measured ten square yards, was situated in the- 
Jamalpur Ward of the city of Ahmedabad. At first a well stood on the land. 


*Second Appeal No. 59 of 1940, 
against the decision of I. C. Munsif, 
Assistant Judge at Ahmedabad, in 
Appeal No. 396 of 1937, confirming the 
decree passed by T. N. Desai, First 
Class Subordinate Judge at Ahmeda- 
bad, in Civil Suit No. 286 of 1936. 

+ The section runs as under :— 

63(1) <A municipality may acquire 


and hold property both moveable and - 


immoveable, whether within or with- 
out the limits of the municipal 
borough. 

(2) All property of the nature 
specified in the clauses to this section, 
not being specially reserved by the 
Government, shall be vested in and 
belong to the municipality, and shall, 
together with all other property of 
what nature or kind soever which may 
become vested in the municipality, be 
under its direction, management and 
control, and shall be held and applied 
by it as trustee, subject to the pro- 
visions and for the purposes of this 
Act :— 

(a) . All public town-walls, gates, 
markets, slaughter-houses, manure and 
night-soil depots, and public buildings 
of every description. 

(b5) All public streams, tanks, re- 
Servoirs, cisterns, wells, springs, aque- 


ducts, conduits, tunnels, pipes, pumps- 
and other water works, and all bridges,. 
buildings, engines, works, materials 
and things connected with or apper-- 
taining to such water-works ; and also 
any adjacent land not being private- 
property, appertaining to any ‘public 
tank or well. ee a 

(c) All public sewers and drains >. 
all sewers, drains, tunnels, culverts, 
gutters and water-courses in, along- 
side or under any street, and all 
works, materials and things’ apper- 
taining thereto, all dust, dirt, dung, 
ashes, refuse, animal matter, filth, or 
rubbish of any kind collected by the- 
municipality from the streets, houses, 
Privies, sewers, cesspools or elsewhere.. 

(d) All public lamps, lamp-posts 
and apparatus connected therewith, 
or appertaining thereto. : 

(e) All land transferred to it by 
the Secretary of State for India in 
Council, or by gift or otherwise, for 
local public purposes. 

(f) All public streets, and the 
pavements, stores and other mate- 
rials thereof and also all trees, erec— 
tions, materials, implements and 
things provided for such street. 

1 (1916) L L. R. 44 Cal. 689. 
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Some time before the year 1921, the Government of Bombay had vested the A.C. J. 
site of the well in the Ahmedabad Municipality (plaintiff) as property of a =: 1941 


public character. In-the city survey of 1921 the land was entered in the, ~~ 
plaintiffs name. Thereafter the well was filled up; and the site became gare en 


open land. PALITY 
. The City Survey Officer afterwards held a. formal inquiry as to the land, V. 
and decided on February 28, 1935, that it was Government land, the ground GOVERN- 
for the decision being that the public well had been filled up and the public aie oF 
and non-profitable use of it having ceased to exist, the site reverted to Gov- snail 
emment. 

The plaintiff appealed first to the Collector, who dismissed the appeal on 
January 10, 1936, and then to the Commissioner, who rejected the appeal on 
March 20, 1936. 

Meanwhjle on October 22, 1935, the plaintiff gave notice of suit to the 
Secretary of State for India under s. 80 of the Civil Procedure Code, 1908. 

On March 13, 1936, the plaintiff sued the Secretary of State for India 
(defendant) for a declaration that the site in question vested in and belonged 
to the Municipality. The defendant contended that as the well was filled 
up, the purpose for which the land had vested in the plaintiff ceased to exist, 
and therefore the site reverted to the defendant. 

The trial Judge dismissed the suit observing as follows :— 


“But we have at the same time to'bear in mind another principle that a pro- 
‘perty, which vests in a Municipality for a particular purpose or as a particular 
entity: or thing, will revert to itg original owner as soon as the purpose no longer 
exists or is no longen served. Gunendra Mohan V. Corporation of Calcutta, 44 Cal. 
689, is an instance of this type. It decides that where a road or a drain vests in 
the Municipality the effect is not to confer the full proprietary right in the soil 
itself covered by the road or the drain on the Commissioners. In that case it was 
held that the land reverted to its owner (the land there being of private owner- 
ship) as soon as it ceased to be used as a road or a drain. In the case in hand, 
the property vested in the Municipality as a well; and when the well has ceased 
to exist, the land reverts to the Government.” 


On appeal the Assistant Judgé upheld the decision of the trial Court ob- 
serving as follows :— 


“The land was evidently vested in the Municipality for a specific purpose, 
namely, for the purpose of keeping and maintaining a well thereon for the benefit 
of the públic, but the well is filled up and the purpose has ceased to exist. Hence 
it is open to Government to divest the Municipality of it and enter it as Govern- 
ment land. In the lower Court as well as in this Court reliance was placed on 
Gunendra Mohan Ghosh v. Corporation of Calcutta reported in 44 Cal. 689 on 
behalf of the Government. In that case the drain had vested in the Municipality 
but the sitd of the drain was of private ownership. It was observed in that case 
as under :— 


‘The Court will not presume that the intention of the legislature was to confiscate 
private property and vest it in a public corperation- without compensation granted 
to the proprietor. The right of'the owner was intended ta be abridged only to the 
extent necessary for the discharge of the statutory duties imposed on the corporation 
for the benefit of the public. 


The property of the local authority concerned does not extend further than is 
necessary for the maintenance and use of the highway as a highway; that subject 
to this qualification, the original owner's rights and property remain, and that if 
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the highway ceases to be a highway the owner becomes entitled to full and un- 
abridged rights of ownership in the property.’ 

From these remarks it is abundantly clear that the Municipality cannot deprive 
the Government of its right to this land as the purpose for which it was vested in 
the municipality has come to an end,...” 


The plaintiff appealed to the High Court. 


J. C. Shah, for the appellant. 
B. G. Rao, Assistant Government Pleader, for the respondent. 


BEAUMONT C. J. This is'a second appeal against a decision of the 
Assistant Judge of Ahmedabad, and it raises 'an important question under 
the Bombay Municipal Boroughs Act, 1925. 

The property in suit was formerly a public well, and prior to 1921 it was 
entered in the Record of Rights as Government property. In the, year 1921 
the ownership was transferred into the name of the Ahmedabad Municipality. 
In the year 1934 Government discovered that the well had been filled up, and 
in 1935 there was a survey enquiry in which it was held that the property 
belonged to Government. The Municipality accordingly filed this suit asking 
for a declaration that the property in question, which is City Survey No. 2438 
of Jamalpur Ward No. 1 of Ahmedabad city, vests in and belongs to the 
borough municipality. The trial Court dismissed the suit, and the decision 
was upheld in appeal by the Assistant Judge of Ahmedabad. 

Section 63 of the Bombay Municipal Boroughs Act, 1925, provides in 
sub-s. (1) that a municipality may acquire and hold property both move- 
able and immoveable, and sub-s. (2) provides that all property of the nature 
specified in the clauses to the section, not being specially reserved by the 
Provincial Government, shall be vested in and belong to the municipality, 
and shall, together with all other property of what nature or kind soever, 
which may become vested in the municipality, be under the direction, 
management and control, and shall be held and applied by it as trustee, sub- 
ject tol the provisions and for the purposes of the Act. All the properties 
specified in that sub-section are properties of a public character, and include 
public wells. The question which arises is whether, when property of the 
nature described in s. 63 ceases to be used for the purpose which’ led to its 
vesting in the municipality, that is to say, in this case when public well 
ceases to be used as a public well, the land vests in the Provincial Govern- 
ment. Under the terms of s. 63, the land has to be held and fapplied by the 
municipality as trustee for the purposes of the Act, and it is to be “noticed 
that there is no provision in the Act directing that property of a public nature, 
which ceases to be used for public purposes, shall vest in Government. On 
the contrary, there are sections which indicate how property of that nature 
is to be dealt with by the municipality. Section 65 establishes a municipal 
fund, which fund is to include, amongst ‘other things, all proceeds of land or 
other property sold by the municipality. There are two sections which deal 
expressly with property vested in the municipality for public purposes which 
cease to exist. Section 114 deals with a disused street, and provides that the 
land formerly used as a street and no longer required for such purpose can 
be sold under s. 48. Section 173 enables the municipality to close a market, 
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which is one of the types of property included in s. 63, and there is no provi- A.C. J. 
sion in that section for the land on which the market was formerly held vest- 1941 


ing in Government. Section 48 provides that the municipality shall be com- Pewee 
, : AHMEDABAD 
petent to sell any movable or immoveable property which may, for the pur- Mater 


poses of the Act, have become vested in or been acquired by it; but under paripy 
sub-s. (2) in the case of sale of immoveable property the previous sanction v. 
of the Commissioner must be obtained. GOVERN- * 
In my opinion, reading those sections together, the scheme of the Act is MENT OF 
that property used for a public purpose, as specified in s. 63, is to vest in the meag 
municipality ; and if it ceases to be used for the public purpose, the munici- Begumont CJ. 
pality can sell it, with the consent of the Commissioner under s. 48, and the —~ 
proceeds will form part of the municipal fund under s. 65; but I can find 
nothing in the Act which suggests that Government have any; interest in the 
matter. , 
Both the lower Courts decided the case on the strength of a decision of the 
Calcutta High Court in Gunendra Mohan Ghosh v. Corporation of Calcutta’. 
But in that case the Court was dealing with a drain originally of private 
ownership, which had vested in the Corporation under a statute dealing with 
drains. The Court followed certain English decisions given under s. 149 
of the Public Health Act, 1875. Under that section it is directed that streets 
shall vest in and be under the control of the urban authority. It has been 
held on many occasions that a street only. vests in the local authority so far 
fas is necessary for the purposes of its user as a street, and that the 
sub-soil does not vest in the local authority. One of the reasons on which 
those decisions were based is that it cannot be assumed that the Legislature 
intended to divest privaté property further than was necessary for the public 
purposes for which it was directed to vest in the local authority. But under 
s. 63 of the Bombay Municipal Boroughs Act there is no question of divest- 
ing private property; all the property dealt with is property of a public 
nature. Moreover the classes of property dealt with are diverse in character 
and the section is not confined, like s. 149 of the Public Health Act, to streets 
alone. The only conflict which arises under the section is between the claims 
of the limited public of the municipality concerned and the claims of the 
wider public of the Province. There is nothing inherently unjust or un- 
reasonable in the Legislature having provided that property once vested in 
the, municipality shall for all times be held for the benefit of the local public. 
It is noticeable too that the expression in s. 63 is “shall be vested! in and 
belong to,” and the word “ belong” denotes ownership. 
In my opinion, therefore, the lower Courts were wrong in considering this 
property as vested in Government, and the plaintiff is entitled to the decla- 
ration asked for with costs throughout. 


N. J. Wavia J. ï. agree. 


Appeal allowed. 


1 (1916) I. L. R. 44 Cal. 689. 
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Before Mr. Justice Broomfield and Mr, Justice Sen. 


1941 _ SUGANCHAND BHIKAMCHAND 
i y tynt j 
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— MANGIBAI GULABCHAND.* 


Hindu law—Jains—Adoptiom—Adoptieon by widow in joint jfamily—Censent of 
husband or coparceners whether necessary—Marwaris of Marwar—Visa-Oswal 
Jains of Jodhpur—Migration to Thana—Presumption of carrying law of erigin— 
Custom—Proof—Judicial decistons—General testimony of witnesses—Specific 
instances of custom. 


Among Jains in the Bombay Presidency the widow of a coparcener in a 
joint family is competent to adopt a son without the authority of her husband 
and without the consent of his coparceners. The customary law of the Jains in 
Marwar is the same. It governs the Visa-Oswal Jains, who originally belonged 
to the Jodhpur State but migrated to the Thana district in the Bombay Presi- 
dency. 

When a custom has been repeatedly brought to the notice of the Courts and 
has been recognised by them regularly in a series of cases, it attains the force 
of law, and it is no longer necessary to assert and prove it by calling evidence 
in each case, 

Banarsi Das v. Sumat Prasad1, followed. 

Judicial decisions recognising the existence of a disputed custom among the 
Jains of one place are very relevant evidence of the existence of the same 
custom amongst the Jains of: another place, unless it is shown that the customs 
are different. : 

Harnabh Pershad v. Mandil Dass? and Parshotam v. Venichand, followed. 

Where a Hindu family migrates from one province to another, the presump- 
tion is that it carries with it its personal Jaw, i.e. the laws and customs as to 
succession and family relations prevailing in the province from which it came. 
The presumption, however, is rebuttable. 

Where the evidence is all one way or where there is a strong preponderance 
of evidence in favour of a particular custom, the Courts ought not to ignore it, 
although the witnesses do not cite specific cases in support of their statements. 
But general evidence of this kind which is conflicting has very little value. 

Ahmad Khan v. Channi. Bibis, followed. 


Suit for declaration. 

_ The parties belonged to the Visa-Oswal community of Marwari Jains, who 
originally lived in the Jodhpur State but later migrated to the Thana! district 
in the Bombay Presidency. 

Two brothers, Bhikamchand and Gulabchand (defendant No. 1), belonged 
to that community. They were undivided. Bhikamchand died in April, 
1926, without any issue, but left him surviving his widow Jadavbai. 

On April 30, 1936, Jadavbai gave notice to defendant No, 1 of her inten- 
tion to adopt a son: Defendant No. 1 replied on May 5, 1936, that Jadav- 
bai had no right to make adoption without his consent. 

* First Appeal No. 13 of 1939, (1936) I. L. R. 58 All. 1019. 
from the decision of D. V. Desh- (1899) I. L. R. 27 Cal. 379, 


mukh, First Class Subordinate Judge (1920) 23 Bom. L. R, 227. 
at Thana, in Suit No, 341 of 1936. (1925) L. R. 52 I. A. 379. 
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On May 8, 1936, Jadavbai adopted Suganchand (plaintiff). A.C. J. 
On September 3, 1936, the plaintiff filed a suit to obtain a declaration that 1941 
-as the adopted son of Bhikamchand he was entitled to a half share in the pro- aan 


perty belonging to the joint family. geese = 
The suit was resisted chiefly. on the ground that there was a custom in the CHAND 

community to which the parties belonged according to which a widow in a v. 

joint family was not competent to adopt a son without the permission of her MANGIBAI 

; GULAB- 

husband or the consent of his coparceners. CHAND 


The Subordinate Judge held that the parties were governed by the law of Boca 
-adoption prevailing in the Jodhpur State and that the adoption of plaintiff . 
-was not valid according to the law and custom prevailing among the com- 
munity. 

The plaintif appealed to the High Court. 


H. C. Coyajee, with P. V. Kane and G. R. Madbhavi, for the appellant. 
- A. G. Desai, with J. G. Rele, for the respondents. 


BROOMFIELD J. The plaintiff-appellant, whose suit for partition of his 
“half share in joint family properties has been dismissed by the trial Court, 
‘claims to be the adopted son of one Bhikamchand, brother of Gulabchand 
defendant No. 1, the adoption having been made by Bhikamchand’s widow 
Jadavbai defendant No. 2 on May 8, 1936: 

Gulabchand and Bhikamchand were members of a joint family. Bhikam- 
chand died in April, 1926. In 1927 Jadavbai wanted to adopt a certain boy, 
mot the plaintiff, but defendant No. 1 objected and the idea was dropped. 
In July, 1929, there was an agreement between defendant No. 1 and Jadav- 
bai making provision for her residence and maintenance. On April 30, 1936, 
Jadavbai sent a formal notice to defendant No. 1 announcing her intention of 
-making an adoption. Defendant No. 1 replied to the notice on May 5, 1936, 
saying that Jadavbai had no right to make an adoption and that he was 
‘strongly opposed to it. However, the adoption took place. The fact of 
adoption was at first disputed in the lower Court but was afterwards admit- 
ted. Defendant No. 1 refused to give the plaintiff a share in the family 
properties, and this suit was brought in September, 1936. 

The parties are Marwari Jains of the Visa-Oswal community. The family 
originally belonged to the Jodhpur State but migrated to the Thana district 
some generations ago, in 1891 according to the statement made by defendant 
No. 1. In the written statement there is a general assertion that the adop- 
‘tion is contrary to the Dharmashastras, 1.e, Hindu. law, and also to the cus- 
tom of the Jain community in Jodhpur State. The only particular reason 
given for the alleged invalidity of the adoption is stated in paragraph 3 and 
“is that the plaintiff is said to be neither of the defendants’ religion nor of the 
defendants’ family. But at the hearing of the case it was alleged that no 
‘widow in this!) community -can validly adopt unless she has either the per- 
mission of her husband or the consent of his relations. 

The issue on the point raised by the trial Judge was in a very general 
form: What is the law of adoption applicable to the parties? Is the adop- 
“tion valid and legal according to law and custom? The leamed Judge found 
‘that the plaintiff is of the same family and caste as the defendant and that 
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anyhow there is no law or custom proved which requires that the adopted 
son should be of the same family, caste or religion as the family into which 
he is adopted, but he upheld the defendants’ contention that the adoption 
of plaintiff without the consent of defendant No. 1 was not legal and valid 
“according to law and custom”, and dismissed the suit. 

Jains are ordinarily governed ‘by Hindu law, as was held in Chotay Lall 


MANGIBAI y, Chunno Lalit, and many other cases. An alleged custom contrary to the 


GULAB* 
CHAND 


Hindu law must be proved, but, as pomted out in Baenarsi Das v. Sumat 
Prasad, when a custom has been repeatedly brought to the notice of the 


Broomfield J. Courts and has been recognised by them regularly in a series of cases, it. 


Í 1 


_ attains the force of law, and it is no longer necessary to assert and prove it. 


by calling evidence in each case. Another proposition of law as to which 
there is no dispute is that where a Hindu family migrates from one province: 
to another, the presumption is that it carries with it its personal law, i.e. the 
laws and customs as to succession and-family relations prevailing In the pro- 
vince from which it came. It is a rebuttable presumption, and the plaintiff 
in this case has alleged that’ his family (meaning the family of the parties) 
has adopted the law of Bombay. No attempt, however, has been made to 
prove this allegation, and we must take it that the relevant law and custom. 
is that of Jodhpur. Cases such as Bhimabai v. Gurunathgouda Khandappa- 
gouda? which deal with the Mitakshara law, as interpreted and understood 
in the Mahratha districts of the Bombay Presidency, have no application 
here. 

The plaintiff has not told us what according to him is the law prevailing 
in Jodhpur. The defendant says that it is the Benares law, that is to say 
the Mitakshara as interpreted by the Benares School, but in any case the 
only parts of India,in which a widow can adopt without the permission of 
her husband are the Madras and Bombay Presidencies. Plaintiff attempted 
in this case to prove that Jadavbai’s husband authorised her to adopt before 
his death, but the evidence on this point is very unsatisfactory and the trial 
Judge's rejection of this evidence has not been challenged in the appeal. We 
must take it therefore that according to the Hindu law prevailing in Jodhpur 
this adoption would be invalid, and would indeed be invalid even if defend- 
ant No. 1 had consented to it, since the husband had not given his permission. 
But in many respects Jains are governed by special custom at variance with 
the Hindu law, and as neither party can rely upon the law, the question 
of the validity of this adoption, without the authority of the husband and 
also without the consent of his relations, depends on whether there is a cus- 
tom by which such adoptions are valid. 

In Asharfi Kunwar v. Rup Chand it was held that according to the law 
and custom prevailing amongst the Jain community: (the parties to the case 
came from the Saharanpur district) a widow has a power to adopt a son 
to her husband without any special authority to that effect. This case was 


affirmed by the Privy Council in Rup Chand v. Jambu Parshad,®. and it ap- 


1 (1878) L. R. 6 I. A. 15. 4 (1908) ÍI. L. R. 30 AN. 197. 
2 (1936) I. L. R. 58 All. 1019. 5 (1910) L. R. 37 I. A. 93, 
3 (1932) L. R. 60 I. A. 25, S.C. 12 Bom. L R. 402. 
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pears that their Lordships agreed generally with the High Court, although A.C.J. 
the main point, if not the only point, argued in the Privy Council appeal 1941 
was whether the custom permitted the adoption of a married man. Again R 

; f . f . SUGANCHAND 
in Banarsi Das v. Sumat Prasad it was held that according to a well establi- Bitkam- 
shed and recognised custom among the Jains (in this case also the parties cyanp 


came from Saharanpur) a widow can adopt without authority from her hus- v. 
band or permission of his kinsmen. In this case numerous authorities have oe 


been cited and discussed, including some decisions of the Privy Council, for CHAND 
instance Sheo Singh Rai v. Dakho', where it was held that according to the  — 
usage prevailing in Delhi and other towns in the North-Western Provinces, Broomfield J. 
among the sect of the Jains known as Saraogi Agarwalas ; a sonless widow takes oer 
an absolute interest in the self-acquired property of her husband and has a 
tight to adopt without permission from her husband or consent of his kins- 
men. The conclusion arrived at from the study of the cases was that the 
custom under which a Jain widow can adopt a son to her husband without 
her husband’s authority or permission of his kinsmen has been recognised 
by judicial decisions since 1833 in different parts of the country, i.e. Bengal, 
Central Provinces, United Provinces and the Punjab. It was also pointed 
out in the course of the judgment that in respect of the prevalence of this 
custom there was no material difference between the Agarwal, Choreewal, 
Khandwal and! Oswal sects of the Jains. l 

It was held in Harnabh Pershad v. Mandil Dass? that judicial decisions 
recognising the existence of a disputed custom amongst the Jains of one place 
are very relevant as evidence of the existence of the same custom amongst 
the Jains of another place, unless it is shown that the customs are different. 
The same proposition has been laid down by Mr. Justice Fawcett in Parsho- 
tam V. Venichand. ` 
_ There is no presumption that the custom held established in the cases to 
which I have referred applies to all Jains wherever they;are in India, There 
is for.instance no such custom among Jains in Madras. An attempt was 
made to prove a similar custom by certain converts to Jainism in Tanjore 
in Southern India, but the custom was negatived by the High Court in Peria 
Ammani V. Krishnasami,* and in view of this decision it was held in a later 
case, Gejtappa v. Eramme, that the fact that the custom has been upheld 
by Courts in the other Presidencies among certain sects of Jains does not. 
warrant a general presumption of the prevalence of the custom in the Madras 
Presidency. 

The custom in question does not prevail ‘im the Bombay Presidency either, 
as appears from Yamashettt Bhaushetti v. Ashok Bhomshetti.6 It was held 
there that the Jains in Bombay are governed in this respect not by custom 
but by the law as laid down by the Privy Council in Amarendra Mansingh v. 
Sanatansingh’ and Bhimabai v. Gurunathgouda Khandappagoudas. No 


IT (1878) I. L. R. 1 All, 688. S. C. 42 Bom. L. R. 895. 
2 (1899) I. L. R. 27 Cal. 379. 7 (1932) L. R. 60 I. A. 242. 
3 (1920) 23 Bom. L. R. 277. s.c. 35 Bom. L. R. 859. 
4 (1892) I. L. R. 16 Mad. 182. 8 (1932) L. R. 60 I. A. 25. 
5 (1926) I. L. R. 50 Mad. 228. s.c. 35 Bom. L. R. 200. 
6 [1940] Bom. 819, 
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A.C.J. doubt the result is the same, that is to say among Jains in Bombay a widow 
1941 may adopt without the consent of the husband or his co-parceners as in the 
E case of other Hindus. But that is by reason of the provisions of the law 
DHIAN: itself and not by reason of any ancient custom in derogation of the law. 
CHAND However, prima facie there is much more affinity between the Jains in 
v. Marwar and those in Delhi and Northern and Central India than with con- 
pany verts to Jainism in Tanjore or even with Jains in Bombay, and I may men- 
cHanp tion that in one of the cases I have already referred to, Asharfi Kunwar V. 
— Rup.Chand, the Court found that the custom was the same among Jains in 
Broomfield J. the Jaipur State, which adjoins Jodhpur, as it was found to be in the Saha- 


ranpur district. One would certainly expect to find the custom held esta- 
blished in Banarsi Das v. Sumat Prasad and the various decisions cited there 
prevailing in the Jodhpur State also. Although there is no presumption to 
that effect—and the trial Judge was right in throwing on plaintiff the burden 


- of proving the existence in Jodhpur of a custom by which ‘his adoption is 


made valid—the proved existence of this custom in North and Central India 
is no doubt strong evidence in his favour. 

Both sides in their evidence have referred to a number of instances of 
adoptions, some in Marwar, which I may mention is another name for Jodh- 
pur State, some in Thana: All of them are comparatively recent, the earliest 
.date I think is about 1924. Learned counsel for the plaintiff conceded that 
his client had not adduced evidence sufficient to establish what the custom 
in Jodhpur is in this respect, apart from a judicial pronouncement of the 
Maharaja of Jodhpur, exhibit 170, to which I shall refer later. Learned 
counsel for the defendants relied on four or five cases only out of those 
referred to by the witnesses. . 

There is first the case of the adoption of one Meshrimal which took place 
about 1924. He was adopted by Dhakubai widow of Chandramal who was 
a cousin of Gulabchand, defendant No. 1 in the present case. Gulabchand 
objected to the adoption, He wanted his own brother Bhikamchand to be 
adopted. But the adoption took place and the adopted son got Chandramal’s 
estate. What Gulabchand says about this is that he withdrew his objection 
because provision was made for Chandramal’s daughter. It seems to be a fact 
that some land was given to this daughter before the adoption took place. But 
there is nothing to support defendant No. I's assertion that his consent to 
the adoption was obtained in this way. 

A witness Amarchand has deposed that his sister Parvati adopted a boy 
named Chandamal in about 1927. He says that Parvati’s husband’s brother 
and brother’s son were living and that the husband’s brother at first objected. 
The adoption took place, however, and six months afterwards a dispute arose, 
but apparently the only dispute was as to what property the adopted son 
was to get. Some property was alleged by the husband’s brother to be his 
self-acquisition. This case, therefore, obviously does not help us at all. 

Then there is the case of an adoption by one Sirekuvarbai widow of Zum- 
barlal deposed to by a witness Bacharaj. He says that Zumbarlal’s brother’s 
son objected, but his objection was not listened to and so the caste people 
did not attend. The witness himself says he did not attend because he was 
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afraid of a scuffle taking place. The evidence does not show, however, that A.C.J. 

the adoption was not legally valid. 1941 
Another instance referred to is that of Mohanraj who was adopted by the. ~~ 

widow of Kesarimal. A witness Ghewarchand has deposed that the per- eter 

mission of Kesarimal’s brother was taken. However, even if it is merely cHAND 

for the sake of preserving peace in the family, the consent of the relations v. 

will naturally be taken if it can be obtained, and instances of this kind go MANGIBAI 


only a very little way towards establishing an invariable and binding cus- pines 
tom. 


Mere 


The last case mentioned by Mr. Desai, that of one Bhimraj adopted as 2 Broomfield J. 
son to Ratanchand, is also of no assistance, because all that the evidence —— 
shows 1s that there was some kind of dispute about it. 

It may perhaps be said to follow from the instances given that the consent 
‘of the relafions of the husband is usually obtained, and when an adoption is 
made without that consent, it has frequently led to trouble of some kind. There 
js, I think, no single case actually referred to in detail in the evidence in which 
an adoption without the consent of the relations has been recognised as per- 
mitted by custom without opposition or some sort of compromise. However, 
as I say, ihe husband’s relations would normally be consulted, whether the 
law strictly requires it or not. It certainly cannot be said that the defendants 
have established that there is a binding custom which makes it necessary to 
obtain the consent of the relations. No case has been referred to in which an 
adoption made without that consent has actually been set aside. 

Witnesses have been examined on both sides who have made general asser- 
tions that the custom in Marwar and among the Jains in Thana is as alleged 
by the ‘plaintiff or as alleged by the defendant respectively. In the evidence 
of this group of witnesses no particular instances have been referred to at all. 
Nor is any reference made to judicial decisions. That fact does not make the 
evidence inadmissible. In Ahmad Khan v. Channi Bibit, the Privy Council 
said (p. 383) : 

“ their Lordships think the Subordinate Judge was in error in putting aside 
the large body of evidence on the plaintiff’s side merely on the ground that specific 
instances had not been proved. They are of opinion that the learned Judges of the 
High Court are right in holding that a custom of the kind alleged in this case may 
be proved by general evidence as to its existence by members of the tribe or family 
who would naturally Ibe cognisant of its existence and its exercise without contro- 
versy.” 

There is no doubt that if the evidence is all one way, or if there is a strong 
preponderance of evidence in favour of a particular custom, the Courts cannot 
ignore it, although the witnesses do not cite specific cases in support of their 
statements. But general evidence of this kind which is conflicting has obviously 
very little value, and in the present case there is a hopeless conflict and no 
very good reason, as far as I can see, for preferring the general statements 
made on one side to those made on the other. The best of the witnesses of 
this class is perhaps Chunilal, who is a Bhat or bard from the Jodhpur State. 
He has stated that according to the custom which prevails throughout Marwar 
the widow can adopt provided she has the consent of the next heirs of her 
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husband. But the witness has also stated that the boy to be adopted must. 
be a near relation. That latter statement seems to be clearly wrong. There 
is not the slightest reason to suppose that the custom is limited in this way. 
That being so, it is difficult to rely upon his statement as to the incidents of 
the custom in other respects. 

- One thing is very evident in this case and that is that there is a cleavage of 
opinion among those Jains who have come from Marwar as to what the 
customary law about adoption is This dispute has given rise to factions and 
the evidence in the case is very probably coloured by this. It is not clear how 
or when these disputes arose. 

The learned trial Judge was very much influenced by a statement made by 
the minor plaintiff’s next friend. He said in the course of his cross-examina- 
tion : - “It is true that a widow in a joint family in our community must. 
have the permission of the husband or of the eldest male memper of the 
family for adoption. Jadavbai’s husband had given permission three or four: 
days before he died.” Mr. Coyajee for the appellant argued that this statement 
is not binding on the minor plaintiff and he referred to a passage in Treve- 
lyan’s Law of Minors at page 271 and to Waghji Thackersey v. Khatao 
Rowjit. The statement is not binding upon the plaintiff. Nevertheless it is: 
relevant evidence and it is not easy to understand plaintiff’s next friend mak- 
ing this admission, unless it is in accordance with ideas prevailing in the 
community at the present time. But I must say that the effect of the admis- 
sion seems to me to be very largely counteracted by the fact that defendant 
No. 1 omitted to mention in his written statement the particular custom on 
which he mainly relied at the hearing of the,suit. So that his own ideas on 
the question must evidently have been rather hazy. 

If we had only the oral evidence to go by, it would certainly be impossible: 
to hold that plaintiff’s adoption is valid by the customary law of the parties, 
and if he is to succeed, it must be mainly on the strength of a pieċe of evidence- 
which it now remains to consider, exhibit 170. This is a certified copy of a: 
letter from the Chief Minister of the Jodhpur Government to the Judicial Mi- 
nister communicating the decision of the Maharaja, on appeal from the Chief 
Court of Jodhpur, in three appeals arising out of a suit brought by reversioners. 
for the cancellation of an adoption by a widow. The adoption was alleged" 
to be invalid on various grounds, one being that the widow had adopted with-- 
out the consent of her husband. Exhibit 170 must, I think, be regarded as 
the judgment of the highest judicial tribunal in Jodhpur. Mr. Desai-did no- 
doubt raise the objection that the judgment is not reported. We know 
nothing, however, about the practice in Jodhpur State in the matter of report- 
ing judgments. No objection of this kind to exhibit 170 seems to have been 
made in the Court below. It. has never been suggested that it is not a true 
copy of the Maharaja’s decision. 

This objection that the widow could not adopt without/ the consent of her 
husband was dealt with in the judgment as follows :— 

“The Chief Court has found against the plaintiffs as! regards this plea and has 


held that a Jain widow does-not require the consent of her husband and her kins- 
men. This His Highness considers is the correct interpretation of the law on the 


1 (1886) I. L. R. 10 Bom. 167. 
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point. As held by the Privy Council in Rup Chand v. Jambu Parshad, no autho- A.C.J. 
rity is required in the case of an adoption by a Jain widow. Moreover it is the 1941 
universal custom in Marwar, which has been recognised uniformly by the Courts in tayan 
Marwar, that no sanction of the husband or kinsmen is needed for validating an SUGANCHAND 
adoption by a widow. Thus both according to Jain custom and the custom of Burkam- 
Marwar a widow has the authority to make an adoption even without the autho- CHAND 


‘ity of her husband.” v. 
The expression “interpretation of the law” in this passage means, I think, ponies 


customary law, and the effect of the passage as a whole, as I understand it, 13 CHAND 
‘that the customary law applicable to Jains generally in Upper and Central -—— 
India is that a widow can adopt without the consent of her husband or of his Broomfield J. 
‘relations and that the customary law of the Jains in Marwar, as uniformly ~~ 
recognised by the Courts there, is the same. No other decisions are actually 
‘cited. They were probably given in the judgment of the Chief Court. But 
the existenge of these decisions is a statement of fact which it is impossible to 
ignore. The matter must surely have come before the Courts on many oc- 
-casions and the defendants have not cited a single case in which the custom 
alleged by them has been upheld. The fact that according to this judgment 
‘the custom has been recognised by a course of decisions in the Courts in 
Marwar is the answer to the learned trial Judge’s objection that the custom 
‘should not be held proved by a single judgment. 

It has been. contended by Mr. Desai that the judgment is not sound and 
‘should not be accepted by this Court as an authoritative recognition of the 
custom, because, according to him, a confusion has been made between law 
and custom. Near the end of the judgment the following passage occurs :— 

“Thus under Hindu law the adoption in dispute is valid. That being so it is 
not for the party who seeks to establish the validity of the adoption to make out 
a case under ‘customary law. On the contrary it is for the party that challenges 
the adoption to establish custom. The trial Court was not therefore right in hav- 


ing thrown the onus on the first two defendants of proving the validity of the 
adoption.” 


‘Further on there is this sentence : 


“As has been already stated above custom has to be established only if it runs 
‘counter to law which is not the case as regards the adoption in dispute.” 
I am by no means sure, however, that Mr. Desai’s criticism is justified. 
There were many other points in the Jodhpur case. besides the one which I 
have mentioned. One of the objections to the adoption was that the widow 
‘could not adopt as she did not inherit the estate. Another was that her 
power to adopt had become extinguished because prior to the adoption the 
estate had vested in the collaterals. It appears therefore that all those diffi- 
‘cult legal questions which arose as the result of the Privy Council decisions 
in Bhimabai’s case and Amarendra’s case had to be considered and determined 
in this Jodhpur judgment. In connection with these points numerous autho- 
rities were cited and discussed, authorities on points of law, not custom. The 
-passages to which Mr. Desai has drawn attention may, I think, well refer to 
these other aspects of the case. It is not by any means clear that these state- 
ments at the end of the judgment qualify what is stated at the beginning on 
the point of the consent of the husband’s relations. 

1 (1910) L. R. 37 J. A. 93, s.c. 12-Bom. L. R. 402. 
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But, however that may, be, I do not consider that this Court is called upon 
to criticise the judgment or to examine its correctness. There is no question 
here of the binding character of a foreign judgment such as arises under s. 13 
of the Civil Procedure Code. The issue before us is what is the customary 
law of the Jains in Jodhpur in the matter of adoptions. What the law im a 
foreign country is is a question of fact to be proved by evidence, and I find it 
difficult to see what better evidence one could have as to the state of the custom 
prevailing in Jodhpur than this judgment of the highest tribunal in that State. 
Whether the judgment is right or wrong, it must be said to settle what the 
custom is in Jodhpur just as effectively as the decisions of the Allahabad High 
Court for instance have settled it for Jains in Saharanpur and elsewhere and 
for that matter just as effectively as the Judicial Committee has settled it for 
Jains in Delhi in Sheo Singh Rai v. Dakho. There can no longer be any dis- 
pute as to what the customary law in Jodhpur is so far as subjects of the 
Jodhpur State are concerned, and though the judgment as a judgment does 
not bind the present parties, it is, I' think, sufficiently cogent evidence against 
them, they being governed by the law of the Jodhpur State. 

One of the points urged by Mr. Desai was that when a family migrates, it is 
the law existing at the time of migration which continues to govern the 
migrated members until it is renounced. He suggested that the custom found 
established in exhibit 170 may perhaps have grown up since the migration of 
the family of the parties and it was for the plaintiff to prove the contrary. We 
think, however, there is no substance in this argument. According to the 
statement of defendant No, 1 himself the migration took place in 1891, but 
the cases referred to in Banarsi Das v, Sumat Prasad show that even in 1833 
the custom was recognised as an ancient one. There is not the slightest reason 
to suppose that it was of later growth in Marwar than in other parts where 
the Jains are shown to have been following it. I may mention in this con- 
nection that, according to one of the learned Judges who decided Gettappa v. 
Eramma', the special customs of the Jains are largely based upon the teach- 
ings of their own law-givers, in which case they: must be extremely ancient. 

One other argument on behalf of the respondents must be mentioned. 
Mr. Desai said that in view of the admission made by the plaintiff's next 
friend, his clients may have refrained from producing all the evidence in their 
possession, and he asked that there should be a remand in order to enable the 
defendants to adduce further evidence. We consider, however, that there are 
no grounds for any such request. The foundation for it seems to be merely a 
statement occurring in the deposition of defendants’ first witness Kanakmal, 
who stated at the end of his deposition in cross-examination “ The custom is 
hereditary and there are hundreds of such adoptions”. It is suggested that 
the defendants might have been able to give particulars of some of these 
numerous adoptions. However, as far as I can see, there is not the slightest 
reason to. suppose that the defendants were misled or that they were in any 
way prevented from producing all the evidence they wished to produce for 
the consideration of the Court. The issues were framed in a general way 
without specifically throwing the burden of proof on either party, and though 


1 (1926) I. L. R. 50 Mad. 228. 
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the judgment of the learned trial Judge shows that he attached importance 
to the admission of the plaintiff’s next friend, there is no reason to suppose 
that the view which he took of this had any effect in restricting the amount 
of evidence which the defendants produced. We find therefore that according 
to the customary law by which the parties are bound the plaintiff is the law- 
fully adopted son of Bhikamchand and is entitled to succeed in his suit. 

We allow the appeal and set aside the decree of the trial Court. We declare 
that plaintiff is the adopted son of Bhikamchand and is entitled to a half 
share of the properties mentioned in schedules A and B to the plaint except 
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such properties as may, be proved to have been alienated prior to the adop- Broomfield J. 


tion. The trial Court must find after inquiry what these alienated properties 
are, and having done so, must take steps to effect a partition. through the 
Collector or a Commissioner, as the case may be. [Plaintiff is also entitled to 
a half share in the ornaments belonging to the family. The trial Court must 
inquire and determine what family ornaments are in the possession of the 
defendants and liable to be divided, and pass orders accordingly. The plaint- 
iff is entitled to mesne profits from the date of the suit and an inquiry must 
be held as to that also. 

As regards costs, the plaintiff must get his costs of the suit from defendant 
No. 1. The other defendants will pay their own. There will be the same 
orders as to the costs in the appeal. Defendant No. 1 must pay the court- 
fees both in the suit and in the appeal which the plaintiff would have paid if 
he had not been allowed to sue and appeal as a pauper : O. XXXIII, r. 10. 


Appeal allowed. 


_ Before Mr. Justice Divatia. 


NINGAPPA NARSINGAPPA HAVALDAR 
Y. 
CHANDRA JAKKAPPA HAVALDAR.* 
Civil Procedure Code (Act V of 1908), Sec. 151 ; O. XLI, r. 19—-Appeal—Dismissal 


for non-payment of costs of preparing paper-book—Restoration of appeal—Bom- 
bay High Court Circular No. 1257 of 1940{—Paper-book—Costs, 


+ Ciyil Revision Application No. 
281 of 1941, from an order passed by 
H. P. Suryavanshi, First Class Sub- 
ordinate Judge, A. P., at Belgaum, in 
Miscellaneous Application No. 43 of 
1940. © 

+ The Circular runs thus :— 

After the record and proceedings 
are received in the District Court, the 
Clerk of the Court shall give notice 
of that fact to the appellant or his 
pleader, who shall, within a month 
from that date or such further time 


as-may be allowed by the District 
Judge, deposit in Court the esti- 
mated costs of three paper-books 
(one for the Court 
for the two parties), and the final 


adjustment shall be made after the 


paper-books are' ready, notice of 
which readiness shall be given to the 
appellant or his pleader. If deposit 
as above is not made, or if the bal- 
alice remaining due after making the 
final adjustment is not paid within 
a month from the date on which 


and two 


1941 
ad 


SUGANGHAND> 


November 26. 


Sanna MUNCIE Emer ere ed 
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Order XLI, r. 19, of the Civil Procedure Code, 1908, is not exhaustive of 
the powers of the Court in a proper case to re-admit an appeal or an application 
dismissed for default. It is open to the Court in exercise of its inherent powers 
to deal with these matters under s. 151 of the Code and to make an order 
to that effect for the ends of justice or to prevent abuse of the process of the 
Court, without any reference to the period of limitation fixed for applications 
to re-admit appeals or to restore any other proceeding dismissed for default. 
The above principles apply not only to appeals or applications dismissed for 
default, but also:to appeals dismissed for non-prosecution when it is due to the 
fact that the costs of the preparation of the appeal paper-books have not been 
deposited in time. ` 

Sonubai v. Shivajirao1, followed. 
Ramhari Sahu v. Madan Mohan Mitter2, distinguished. 

Under the Bombay High Court Civil Circular No. 1257 of 1940, the appellate 
Judge is not bound to dismiss an appeal for non-payment of the gosts on the 
due date. He has\power to excuse the delay on proper terms if he is satisfied 
that the non-payment was due to sufficient reasons. a | 

A circular issued by the High Court for the guidance of lower Courts has 
not the effect of a rule under the Civil Procedure Code. 

Dayanand Pandurang v. Daji Narayan3, followed. 


PRACTICE and procedure. 

The applicant Ningappa filed an appeal in the District Court of Belgaum. 
It was transferred to the Court of the First Class Subordinate Judge at Bel- 
gaum, and fixed for hearing on September 7, 1940. 

Meanwhile on August 2, 1940, the Court gave a notice to the appellant 
calling upon him to deposit costs of preparing paper-book in appeal, as re- 
quired by the Bombay High Court Civil Circular No. 1257 of 1940. The 
last date for payment of the costs was September 2, 1940 ; but the costs were 
not paid. Accordingly, the appeal was dismissed for non-prosecution on 
September 3, 1940. — 

On October 1, 1940, the appellant applied for restoration of his appeal on 
the ground that the costs were not paid owing to a bona fide mistake. 

The Court dismissed the application, on February 27, 1941, observing as 
follows :— i 


“The appeal was not dismissed for the applicants’ default because they were 
represented by a pleader who did not care to get the time extended for paying the 
costs of the paper-book. The provisions therefore contained in O. XLI, r. 19, can- 
not come to their aid. Nor can they invoke the help of s. 151 of the Civil Proce- 
dure Code. It is only said in the application that owing to poverty the costs of 
the paper-book could not be paid in time, but as remarked before no attempt was 


notice has been given in that behalf, be recovered from the appellant or 
the appeal shall be liable to be dis- his pleader in the first instance, shall 
missed for want of prosecution. The form part of the costs of the appeal 
charges for the preparation of paper- and shall be shown in the bill of 
books shall be at the rate of two costs of the appeal. 

annas per 100 words or fraction there- 1 (1920) I. L. R. 45 Bom. 648, 
of for all the three copies, and if an s. C. 23 Bom. L. R. 110. 
extra copy is needed, at the rate of 2 (1895) I. L. R. 23 Cal. 339. 
six pies per 100 words or fraction 3 (1926) I. L. R. 50 Bom. 793, 
thereof for that extra copy, and the S.C. 28 Bom. L. R. 1082. 


charges for such copies, which shall 
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:made to get the time extended in this connection. ‘The proper rule applicable to 
this matter is High Court Circular No. 1257 of 1940, which. directs that if deposit 
4s not made within one month fróm the date on which notice has been given, the 
appeal shall be liable to be dismissed for want of prosecution. The order now 
complained of has been passed under this circular and I do not think I can now 
grant the appellant’s request and thus act contrary to the strict rule made by the 
High Court.” 


The applicants applied to the High Court in revision. 


S. H. Belavadi, for the applicants. 
R. S. Parulekar, for opponent No. 1. 
B. D. Belvi, for opponent No. 2. 


DivaTia J. This is a revisional application by the appellants in an appeal 
‘which was pending before the First Class Subordinate Judge with Appellate 
Powers at Belgaum. The appeal was filed by the present applicants and it 
was fixed for hearing on September 7, 1940. Before that date a notice was 
served on the appellants on August 2, for depositing the costs for the pre- 
paration of the paper-book of.the appeal. According to the circular issued 
by the High Court those costs were to be deposited within a month from 
the date of the service of the notice, and the last date of the deposit was, 

. therefore, September 2. As the amount was not paid on the due date, the 
appeal was dismissed on the next day, i.e. September 3, for want of prosecu- 
tion. There is nothing to show whether the parties or their pleaders were 
present in the Court on that date. Thereafter, on October 1, the appellants 
applied to the Court to restore the appeal on the ground that the costs for 
the paper-book were not deposited on account of a bona fide mistake. The 
_ learned Judge, however, was of the opinion that that application could not 
‘be presented; to the Court under O. XLI, r. 19, of the Civil Procedure Code, 
1908, nor were the appellants entitled to invoke the help of the inherent 
jurisdiction of the Court under: s. 151. He was further of the opinion that 
according to the High Court Circular No. 1257 of 1940 if the deposit was 
not made within one month from the date on which notice had been: given, 
‘the appeal was liable to be dismissed for want of prosecution. He, therefore, 
felt bound to dismiss the appeal. He says that he could not grant the appel- 
Tants’ request and thus act contrary to the strict rule made by the High Court. 

The circular issued by the High Court is not so strict as the learned Judge 
‘supposes. What the rule says is that the appeal shall be liable to be dis- 
missed. and not that the appeal shail be dismissed. The circular does con- 
template that the Court has power in proper circumstances to excuse the 
delay. In my opinion, therefore, the learned Judge erred in thinking that he 
had no power to go into the question as to whether there was sufficient reason 
for not depositing the costs on the due date. The circular issued by the 
High Court has not the effect of a rule under the Civil Procedure Code as 
held m Dayanand Pandurang v. Daji Narayan. But even so, the circular 
‘as it 1s worded does not make it obligatory on the Judge to dismiss the appeal 
-without leaving any option to consider the merits of the reason for not de- 
positing the costs. 


a 
ay? 


1 (1926) I. L. R. 50 Bom. 793, s.c. 28 Bom. L. R. 1082. 
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A.C. J: It is, however, contended by the opponents in this Court that the appellants” 
1941 remedy was to apply for a review under O. XLVII, r. 1, and not to apply un- 


ORT der s. 151 of the Civil Procedure Code. Reliance is placed on the decision in 
Narsinc. @mhari Sahu v. Madan Mohan Mitter!, where the appellant in an appeal 


appa from an original decree having failed to deposit the estimated amount of 
o n costs for the preparation of the paper-book, the appeal was dismissed under 
‘CHANDRA the rules of the Calcutta High Court and it was held that the matter before 
MEEATEA the Court was not an application for review of judgment and could not be 
Dwatia J. disposed of by a single Judge of the High Court. The decision in that case 
— does not really apply to the present case. In my opinion, the learned judge 
had inherent jurisdiction to entertain the application made by the appellants. 
t has been held by our High Court in Senubat v. Shivajirao? that O. XLI, 
r. 19, does not exhaust the powers of the Court in a proper case to re-admit 
an appeal or an application dismissed for default, and that it js open to 
the Court in exercise of its inherent powers to deal with these matters under 
s. 151 of the Civil Procedure Code and ta make an order to that effect for 
the ends of justice or to prevent abuse of the process of the Court, without. 
any reference to the period of limitation fixed for applications to re-admit 
appeals or to restore any other proceeding dismissed for default.- It is true 
that those observations are made with regard to an appeal or applicatiom 
dismissed for default. But in my view that would equally apply to a case 
where an appeal is dismissed for non-prosecution when it is due to the fact 
that the costs of the preparation of the paper-book had not been deposited 
in time. 

I think, therefore, that the learned Judge had jurisdiction to entertain the 
application under s. 151 and he was not bound under the circular to dismiss 
the appeal for non-payment of the costs on the due date. He had power 
to. excuse the delay on proper terms if he was satisfied that the non-payment 
was due to sufficient reasons. The learned- Judge has not gone into that 
question, and I think it is, therefore, desirable to set aside the order of the 
learned Judge and send this matter back to the District Court at Belgaum 
for hearing the parties on the question as to whether there were sufficient 
reasons for not depositing the costs of the paper-book. If the Court is 
satisfied that there were sufficient reasons, it would be justified in setting 
aside the dismissal of the appeal for non-prosecution on such terms, if any, 
as it may consider proper. The rule is made absolute with costs. Costs of 
the original application will be costs in the cause. 


7 Rule made absolute: 


1 (1895) I. L. R. 23 Cal. 339. 2 (1920) I. L. R.45 Bom. 648, 
: | §, C,.23,Bom. L. R; 110. 
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Before Mr. Justice N. J. Wadia and Mr. Justice Sen. 


KRISHNAJI HANMANT DIWAN 194i 
a October 16. 


RAGHAVENDRA KESHAV MUTALIK.” a 


Hindu law—Adoption—Existence of disqualified son—Congenital tdiocy—iIncompe- 
tency to adopt. 
Under Hindu law a person having a natural-born son who is disqualified from 
inheriting (eg. by congenital idiocy) is incompetent to adopt a son. 
Bharmappa v. Ujjangauda, followed. 
Nagammal v. Sankarappa Naidu,2 dissented from. 


SUIT to recover possession of property. 
The property in dispute belonged to one Hanmant, to whom the parties 
were related as shown in the following genealogical tree :— 


Narayan 
a e ts, ee eta a 
| | | 
Hanmant Gopal Krishnabai 
=Laxmibai = Venkatesh 
| | 
| | Krishnaji 
Narayan Raghavendra (def. 1) 
(adopted son) 
(pIf.) 


Hanmant died on August 15, 1911, leaving him surviving his widow Laxmi- 
bai and a son Narayan who was a congenital and incurable idiot. 

On May 7, 1923, Laxmibai adopted Krishnaji (defendant No. 1), who 
was the sister's son of Hanmant, during the lifetime of Narayan. Gopal 
died on September 5, 1930, and Narayan died on December 9, 1931. 

On April 19, 1935, Laxmibai adopted Raghavendra (plaintiff). 

The plaintiff sued on June 5, 1935, to recover possession of Hanmant’s 
property from Krishnaji (defendant No. 1). He alleged that the prior adop- 
tion of defendant No. 1 was invalid both as having taken place in Narayan’s 
lifetime, and having been without the consent of Gopal, the sole surviving 
coparcener in the family. 

Defendant No. 1 contended inter alia that his adoption was valid because 
Narayan having been disqualified owing to his congenital idiocy was non- 
existent and Gopal was already given in adoption in another family, and 
that the subsequent adoption of the plaintiff was not valid. 

The trial Court held that the plaintiff's adoption was valid in law, that the 
adoption of defendant No. 1 though proved was invalid in law as having 
taken place during the lifetime of Narayan, and that the plaintiff was entitled 
to relief, observing as follows :— 


* First Appeal No. 299 of 1938, ` 1 (1921) I. L. R. 46 Bom. 455, 
from the decision of S A. Aranha, S. C. 23 Bom. L. R. 1320. 
Joint First Class Subordinate Judge 2 (1930) I. L. R. 54 Mad. 576. 


at. Belgaum, in Suit No, 172 of 1935. 
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“In the Madras case (54 Mad. 576) the Bombay view contained in 46 Bom. 455 
has been dissented from. But the Bombay High Court has in the unreported case of 
Shivangavda V. Maliangavda, decided by Broomfield and N. J. Wadia JJ. on Novem- 
ber 5, 1935, expressly dissented from the Madras case and held that the decision in 
46 Bom. 455 ‘being a decision of this Court is binding on us.’ I have gone through 
the judgment of Shah J. in 46 Bom, 455. I cannot however come to the conclusion 
that his Lordship’s opinion’ that persons having disqualified sons or grandsons are 
not sonless at all, is an obiter. His Lordship has given reasons for his opinion at 
great length, and the decision is binding on me.” 


Defendant No. 1 appealed to the High Court. 


A. G. Desa, for the appellant. 
FP. B. Shingne, with P. B. Gajendragadkar, for the respondent. 


N. J. Wania J. This appeal arises out of a suit filed by the respondent 
Raghavendra to recover possession of certain property which ofiginally þe- 
longed to one Hanmant Narayan Diwan on the ground that respondent was 
the adopted son of Hanmant, having been adopted by Hanmant’s widow 
Laxmibai on Aprik 19, 1935. Hanmant died on August 15, 1911, leaving be- 
hind him a widow Laxmibai and a son Narayan elias Babu. He had also a 
brother named Gopal and a sister Krishnabai who was married to one Venka- 
tesh Sholapurkar. The appellant Krishnaji, who was defendant No. 1 in the 
suit, is the son of Hanmant’s sister Krishnabai. The appellant’s case was that 
Hanmant’s son Narayan alias Babu was a congenital idiot and that on this 
account Laxmibai adopted the appellant on May 7, 1923, during the lifetime 
of her son Narayan. He contended that this adoption was a valid one, since 
Narayan being a congenital idiot and disqualified from inheriting, and unable 
to fulfil the religious obligations of a son by offering oblations to his ances- 
tors, Laxmibal was entitled to adopt and adopted the defendant with the con- 
sent of Gopal; that defendant No. 1 therefore became a coparcener with 
Gopal in the joint family, and after Gopal’s death, which occurred on Sep- 
tember 5, 1930, he became the sole owner of the property ; and that the plaint- 
iff’s adoption being subsequent to that of defendant No. 1, was invalid. Nara- 
yan the son of Hanmant died on December 9, 1931, and it was after his death 
that the plaintiff was adopted. The plaintiff’s case was that Narayan was 
weak of intellect but that he had not been a congenital idiot ; that he had 
been born with a normal intelligence but that in his third or fourth year he 
sustained a fall from a swing which resulted in some injury to the brain and 
that thereafter he gradually became an idiot. He continued in that condi- 
tion till his death. According to the plaintiff Narayan was not disqualified 
from inheriting the property, and during his lifetime his mother was not en- 
titled to make a valid adoption ; the adoption of defendant No. 1, even if it 
had taken place, had been brought about by defendant No. 1’s natural father 
Venkatesh who had persuaded Laxmibai into making it on the representation 
that Narayan on account of defective intelligence could not be considered as 
a son, and that she was entitled to adopt during his lifetime. It was also 
the plaintiff's case that at the time of Hanmant’s death in 1911 his only sur- 
viving brother Gopal was not a member of the family, having already gone by 
adoption into another family, the Desai family, in the year 1900. On these 
contentions the learned Judge frarned issues whether the plaintiff's adoption 
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was proved and was valid in law; whether the plaintiff proved that Gopal 
had gone out of the family by adoption ; whether defendant No. 1 proved his 
adoption ; whether it was valid; and whether it was proved that Narayan 
was congenitally an idiot. Although the plaintiff had at first challenged the 
factum of defendant No. 1’s adoption, he subsequently admitted it. He had 
also contended that the defendant’s adoption was invalid on the ground that 


it was an adoption of a sister’s son, but this contention also was subsequently 


given up. The learned Judge held that -the plaintiffs adoption had been 
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proved. He further held that Gopal Narayan had gone out of the family N.J. We 7 


by adoption in 1900. He found on the evidence that N arayan Hanmant was 
a congenital idiot. With regard to the defendants adoption he held that 
although the factum had been proved, the adoption was not valid because, 
-eyen though Narayan Hanmant was a congenital idiot, his mother was not 
entitled to adopt during his lifetime. He therefore held that the plaintiff's 
adoption was valid and made a decree in favour of the plaintiff. Defend- 
ant No. 1 has come in appeal. 

There were several other defendants in the case, Nos. 2 to 10, who were 
tenants of defendant No. 1. Only two of them, defendants Nos. 6 and 7, 
had appeared at the trial and raised some contentions with regard to a land 
which had been taken by them on lease from defendant No. 1. These con- 
tentions were decided against them. They have not appealed. 

The questions which arise in the appeal are, first, whether Narayan Han- 
mant was a congenital idiot as alleged by the defendant ; secondly, whether 
Gopal the brother of Hanmant had gone out of the family by adoption prior 
to Hanmant’s death; and, thirdly, whether Laxmibai could make a valid 
adoption to her husband during the lifetime of her son Narayan. 

On the first question the conclusion arrived at by the learned First Class 
Subordinate Judge is in my opinion amply supported by the evidence on the 
record. On behalf of the defendant as many as three different doctors were 
cited, all of whom had at different times examined Narayan and who have 
stated that Narayan had been bom an idiot. One of them is Dr. Hebbalkar, 
a medical practitioner in Sankeshwar, the village in which the family of Han- 
mant lived, and who was the family doctor of this family. He has said that 
he saw Narayan within the first month of his birth and that he had been 
treating him from his second month up to the time of his death. According 
to him the boy could not eat, sit, speak or hear, and could not recognize any- 
body. He has denied the story put forward on behalf of the plaintiff that 
the, boy sustained some injury from a fall when he was three or four years 
old and that this affected his brain. Dr.-Savanur, who examined the boy 
when he was eight or ten years old and again a year later at the request of 
the mother, says that he came to the conclusion that he was a congenital idiot, 
and that he told his mother that the case was incurable. The second occasion 
on which he saw the boy was a year after his first examination when the boy 
was taken to the Civil Surgeon, Lt.-Col. Candy, for examination in order te 
obtain a certificate about his condition. „He says that the Civil Surgeon exa: 
mined the boy in his presence and put various questions to the boy’s mother. 
The Civil Surgeon, Lt.-Col. Candy, examined the boy in May, 1923, and has 
given a certificate that he found him to be suffering from “ congenital idiocy ”, 


THE BOMBAY LAW REPORTER. [Í VOL. XLIV. 


and that he was also deaf-mute, the powers of speech and hearing having re- 
mained undeveloped from infancy. In the face of this evidence the state- 
ments of various witnesses examined by the plaintiff who say that they had 
seen the boy and that he was quite normal till he was three or four years 
old, cannot be entitled to any weight. The facts that on Hanmant’s death 
the property was transferred to the name of Narayan in the revenue records, 
that kabulayats in respect of the lands were taken in his name, and that his 
name was entered in respect of the patilki rights in the village, would not 
necessarily negative the allegation that the boy was a congenital idiot. I 
agree therefore with the finding of the learned trial Judge on this point. 

The next question is as to Gopal’s having gone into adoption in another 
family. The evidence on this point is undoubtedly very conflicting. It is 
admitted by: tha defendant that on Hanmant’s death the family property was. 
entered in the name of his son Narayan and that kabulayats with regard to 
the lands were taken in Narayan’s name. It is also admitted that on de- 
fendant No. 1’s adoption in 1922 the properties were entered in his name 
though Gopal did not die till 1930. It is impossible that this could have 
happened if Gopal had been at the time a member of the joint family. There 
is no direct evidence to prove Gopal’s adoption, and conflicting statements 
have been made by the parties on both sides at different times on this point. 
Laxmibai has said in her evidence that Gopal had gone in adoption. But in 
suit No. 72 of 1928 filed by Sitabai, the widow of Hanmant’s brother Ram- 
chandra, for a declaration that the adoption of defendant No. 1 by Laxmibai 
was void, she had alleged that Gopal had gone into adoption in another 
family. In the written statement filed by the defendants in that suit, who 
were the present defendant No. 1 and Laxmibai, they denied this fact, and 
alleged that the adoption of defendant No. 1 had been made with the con- 
sent of Gopal. In 1925 defendant No. 1 himself, in a statement (exhibit 
329) made by him before the Karbhari of a math in the Kolhapur State, 
produced a genealogy of the Diwan family in which he showed Hanmant’s 
brother Gopal as having been given in adoption into another family. Laxmi- 
bai, who was at the time supporting defendant No. 1’s adoption, made a simi- 
lar statement (exhibit 253) before the Karbhari. Long before defendant 
No. 1’s adoption in connection with the heirship inquiry after Hanmant’s 
death Laxmibai had made a similar statement (exhibit 213) before the Mam- 
latdar in 1912. As against this defendant No. 1 relies on the fact that m 
1902 Gopal had filed a suit to establish his adoption into the Desai family 
on May 17, 1900, and he withdrew this suit in 1903 with liberty to file a 
fresh suit, but never filed any. It is also proved that in 1921 the three 
daughters of Narayan Desai brought a suit to challenge the adoption of one 
Hanmant by their step-mother Laxmibai on the ground that it was made dur- 
ing the lifetime of Gopal (brother of Hanmant Diwan) who had been already 
adopted by the senior widow Kamalabai. To this suit Gopal was not made 
a party. It was held in appeal -that Gopal’s adoption had not been proved. 
But in spite of this, the evidence as to the actual conduct of the parties con- 
cerned, and especially: of Gopal himself, is such as to show very satisfactorily 
that Gopal must have gone out of his natural family by adoption. On no 
other hypothesis can his conduct in allowing the property of his natural fami- 
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ly to be entered, first in the name of his nephew Narayan, and afterwards in A.C. J. 
the name of defendant No. 1, be explained. This conduct on his own part 1941 
and on that of others is a far more convincing indication of the real state = ~~ 
of things than his failure to establish his adoption in the Courts, a failure RIRN 
which may have been due to his negligence in not taking prompt steps to p 
assert his rights. Considering the evidence on both sides I am of opinion that RAGHA- 
‘the learned Subordinate Judge was right in holding that Gopal had gone out VENPRA 
of the family by adoption. any 
This brings me to the third and the most important point in the case, whe- y. J. Wadia J. 
ther Laxmibai could validly adopt defendant No. 1 during the lifetime of her a 
natural son Narayan. It has been found that Narayan was a congenital idiot, 
and as such he would have been disqualified from inheriting. The question 
whether the existence of a disqualified son is a bar to an adoption is not free 
from doubt. According to Manu (cited in the Dattaka Mimansa, Sec. I (9), 
Stokes’ Edition) : “A son of any description must be anxiously adopted by 
one who has none : for the sake of the funeral cake, water, and solemn rites ; 
and for the celebrity of his name.” The Dattaka Mimansa in dealing with 
the question who may adopt cites the text of Atri: “By a man destitute of 
a son only, must a substitute for the same, always be adopted : with some 
one resource (yasmat tasmat prayainatas) for the sake of the funeral cake, 
‘water, and solemn rites.” (Dattaka Mimansa, Sec. (3) ). In v. 4 the author 
explains that a man destitute of a son (aputra) is one, to whom no son has 
been born or whose son has died ; and in v. 6 he says that the use of the word 
“only” signifies the incompetency to adopt of one having male issue. In 
v. 13 he explains that “son” includes grandson and great grandson. But no- 
where in the first section dealing with the questions by whom, at what time, 
and for what purpose, a son may be adopted, does Nanda Pandita say that 
the word “aputra” (a man destitute of a son) includes a man who has a 
disqualified son or a son who owing to physical defects is incapable of per- 
forming the religious obligations of a son. The learned advocate for the ap- 
pellant relies on the opinions expressed by ‘several well-known authorities on 
Hindu law in support of his contention that a son who by reason of imbeci- 
lity or any other defect is incapable of providing for his father’s spiritual ad- 
‘vancement is no son at all, and that the existence of such a son would be no 
‘bar to an adoption. Macnaghten points out (Principles and Precedents of 
Hindu Law, 3rd edn., Ch. VI) that the etymology of the Sanskrit word for 
a son (putra) clearly evinces the necessity by which every Hindu considers 
himself bound to perpetuate his name, and cites the text of Manu “Since 
the son (rayate) delivers his father from the hell named put, he was, there- 
fore, called puira by Brahma himself.” Sutherland in his Synopsis of the 
Hindu Law of Adoption (1834 edn., p. 148) says: 
“The primary reason for the affiliation of a son, being the obligatory necessity 
of providing for the performance of the exequial rites, celebrated by a son, for his 
deceased father, on which the salvation of a Hindu is supposed to depend, it is 
necessary that the person proceeding to adopt, should be destitute of male issue, 
capable of performing those rites. By the term issue, the son’s son, and grandson, 
are included. It may be inferred, that if such male issue, although existing, were 


disqualified, by any legal impediment, (such as loss of caste,) from performing the 
rites in question, the affiliation of a son. might legally take place.” 
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» ACJ. Strange (Hindu Law, 2nd edn., p. 77) says: 


1941 “The right of adoption is in one destitute of legitimate male issue, competent to. 
pig the performance of his funtral ceremonies; never having had any, or having lost 
KRISHNAJL what he had. The right of inheriting, and that of performing for the ancestor his. 
HANMANT funeral obsequies being correlative, it, by any of the legal disabilities, as by degra- 
a dation from caste, by insanity, incurable disease, or otherwise, living issue have 
RAGHA- become disqualified in law for the former, the effect for the purpose in question being: 
iene the same as if none existed, it is inferred that the right to adopt attaches.” 


Eee Sarkar Shastri (Hindu Law, 8th edn., p. 157 and Hindu Law of Adoption 
N.J. Wadia J. 2nd edn, p. 196) expresses the same opinion, and refers in support of his. 

= view to the Dattaka Mimansa II. 62, and to the passages from Strange quoted 
above. Sir H. Gour (Hindu Code, 4th edn., p. 168) expresses ‘the same- 
opinion and also refers to the Dattaka Mimansa II. 62, in support of his. 
view. The same view is also taken by Mayne (10th edn., p. 203). 

The passages in the Dattaka Mimansa I paras. 3, 6 and 13, amd the Dat- < 
taka Chandrika Ch. I, paras 3 and 6 to which Sutherland refers in support. 
of his view, do not contain any reference to a disqualified son. The Dattaka. 
Mimansa Ch. I, 4 and the Dattaka Chandrika Ch. I, 4 both comment on 
what is meant by “a man destitute of a son (aputra)” in the texts of Manu- 
and Atri, but neither includes in that description a man who has a disqualified 
son. The only passage in the Dattaka Mimansa on which this view is sought 
to be based is Sec. IJ, verse 62, to which Sarkar Shastri and Gour refer. 
The passage occurs in Sec. II of the work dealing with “who is to be 
adopted ”. In the preceding paragraphs the author discusses the suggestion 
that a brother’s son may be regarded as a son though not adopted, and then 
in para. 62 (Sutherland, p. 31) he says : | 

“Should this be objected : ıt is erroneous. Parvicipation, in the obsequies and’ 
estate, has been declared, to be the result of filial relation, in this passage (‘ Among 
these, the next in order is heir, and presents the funeral oblations, on failure of 
the preceding’) : for otherwise, like the impotent person and the rest, one, who- 
merely bore the semblance of being a son, would be of no use; and in this text, 
(‘By a man, destitute of a son only, must the substitute for the same, always be- 
adopted, &c.’) an imperative mode of expression, being used, the filial relation of 
one unadopted cannot exist.” ` 
Sarkar Shastri (Hindu Law of Adoption, p. 196) renders the passage -as- 
follows : 

“It (1e, the passage from Yajnavalkya) declares that the capacity to present 
oblations and to participate in heritage constitutes sonship ; for, if that ba wanting, 
the mere existence of filial relationship, as of an impotent or the like disqualified: 
son, does not constitute it.” 

The question whether this passage in the Dattaka Mimansa can be accept-- 
ed as an authority for the view that the existence of a disqualified son is no: 
bar to an adoption has been discussed very fully by Shah J. in Bharmappa 
v. Ujjangauda_ The facts in that case were that one Bharmagauda adopted 
the plaintiff Bharmappa during the lifetime of his grandson Ujja, who was- 
suffering from dumbness which was both congenital and incurable. After- 
Bharmagauda’s death the adopted son sued to recover the property from 
Ujja. The trial Court decreed the suit, but the decree was reversed in appeal 
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by the High:Court. The fact that Ujja was suffering from dumbness which A.C. J. 
was both congenital and incurable was held proved, It was also held, follow- 1941 
ing the decision of this Court in Vallabhram Shivnarayan v. Bai Hariganga,? ae 


that Ujja was excluded from inheritance on account of his dumbness. But ‘KRISHNA 
i j iti : HANMANT 
after a consideration of the authorities both ancient and modern on the sub- H 


ject, Shah J. came to the conclusion that the fact cf the grandson suffering Ragua- 
from dumbness by birth did not render the adoption valid which would have VENDRA 
been otherwise invalid on account of its haying been made during his life- KESHAV 
time. After stating that according to the texts of Saunaka and Manu the x,y, Wadie i. 
essential condition for a valid adoption is that the adopter must be sonless, —_ 
and after mentioning the fact that Yajnavalkya provides, after referring to 
the disqualifying circumstances. in Ch. II, Sec. X, that the sons of those 
who would be excluded from inheritance are not subject to any disability, 
provided they are free from similar defects, the learned Judge says (p. 459) : 

“It is clear from these passages that neither Yajnavalkya nor Vijnanesvara would 
have favoured the view that a person having'a scn subject to any of the defects 
mentioned by them could be treated as sonless.” 
He points out tnat (p. 460) : 


“In the Vyavahara Mayukha there is no indication in the chapter relating to 

adoptions that a son subject to any defect which would exclude him from inherit- 
ance was no son at all.” 
He then proceeds’ to consider the passage in the Dattaka Mimansa, Sec. II, 
para. 62, which was relied on before him, as it has been before us, as show- 
ing that persons subject to disqualifying defects are no sons at all, and points 
out that the reference in this passage to persons excluded from inheritance is 
incidental, that the meaning of the passage is not clear, and that apart from 
the difficulty of determining the true meaning of the reference to “ impotent 
person and the rest” this much is clear that there is no such opinion ex- 
pressed by Nanda Pandita in the first section where he deals with the ques- 
tion as tc who can adopt. The conclusion at which he arrived is thus stated 
by him (p. 461) : 

“I'am not, therefore, prepared to accept the contention that the opinion of 
Nanda Pandita is that a son subject to a disqualifying defect is no son at all as 
regards the power ‘of the father to adopt, nor am I prepared to give effect to an 
opinion, not supported by any Smriti; expressed incidentally in the course of an 
argument? on another point, and not stated at the place where he would be ex- 
pected to state if it were his opinion.” 

These remarks and: the “grounds on which they are based refer to all dis- 
qualifying defects generally, and not merely to the particular defect of dumb- 
ness with which that case was concerned. 

The view taken in this case was dissented from in a later decision of the 
Madras High Court in Nagammal v. Sankarappa Naidu? in which Sundaram 
Chetty J., sitting singly, held that the, existence of two sons who were not 
only disqualified for inheritance, but also incompetent to perform obsequial 
and other ceremonies by reason of virulent leprosy, was no bar to an adoption 
by their father. In support of hig conclusion he relied on the passage in 


1 (1867) 4B H. C. R. (A. C. 2 (1930) I. L. R. 54 Mad. 576. 
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the Dattaka Mimansa, Sec. II, para. 62, which has been referred to’ above, 
and on the religious motive underlying adoptions, and said that this latter 
aspect did not seem to have been given due weight in the reasoning adopted 
by Shah J. in Bharmappa v. Ujjangauda* I am, with respect, not prepared 
to accept this view. The question is not free from difficulty, and the weight 
of opinion of modern writers on the subject is undoubtedly in favour of the 
view taken in Nagammal v. Sankarappa Naidu, But the judgment in 
Bharmappa’s case shows that Shah J. was fully aware of the opinions of 
modern writers who differed from his view. 

It has been contended for the appellant that the judgment in Bharmappa’s 
case is not binding on us as it deals only with the case of a disqualification 
arising from dumbness, and that it does not apply to other kinds of disquali- 
fication. But the remarks of Shah J., which I have quoted above, show that 
he was referring to all kinds of disqualification, and the reasons underlying 
his view, with which, with respect, I agree entirely, are certainly applicable 
to a disqualification arising from congenital idiocy quite as much as to one 
arising from congenital dumbness. The view taken by’ the learned trial Judge 
that Laxmibai could not adopt during the lifetime of Narayan and that 
defendant No. Fs adoption was therefore invalid is correct. 

The decree will be confirmed and the appeal dismissed with costs. 


SEN J. I agree. I think that on the question of law we are bound to 
follow the decision of Shah J. in Bharmappa v. Ujjangauda, though his 
view is opposed to that of the majority of the writers of text books, as shown 
by my leamed brother. Though that case was concerned with the question 
of the adoption of a person who was suffering from congenital and in- 
curable dumbness, Shah J.’s observations on the legal question involved have 
a reference to all disqualifying defects generally and not merely to the parti- 
cular disqualification of such dumbness. In my opinion his view is justified 
by the Hindu texts, though it may at first sight appear to be not altogether 
logical and is not in consonance with the ideas of modern writers. It is true 
that an idiotic son is excluded from inheritance. The text quoted on this 
point in the Mitakshara is : 

“An impotent person, or outcast, and his sons, one who is lame, a madman, 

an idiot, a blind man, and a person afflicted with an incurable disease, and others 
(similarly disqualified), must be maintained, excluding them, however, from parti- 
cipation.” (Yajnavalkya, ii. 141.) 
If a person suffers from incurable idiocy he would also no doubt be physi- 
cally incapable of performing the funeral ‘rites of his deceased father. The 
purpose of adoption is given by Atri in these words: “for the sake of 
the funeral cake, water, and solemn rites.” (Dattaka Mimansa, Sec. I, 
verse 3.) 

Manu gives the purpose as “for the sake of the funeral cake, water, and 
solemn rites, and for the celebrity of his name.” (Dattaka Mimansa, Sec. 
1, verse 9.) The purpose of the adoption, therefore, being the performance 
of the funeral rites of the deceased father and also the perpetuation of his 
name, one would normally expect that one having a son suffering from in- 


1 (1921) I. L. R. 46 Bom. 455, s.c. 23 Bom. L. R. 1320. 


° 


VOL. XLIV. ] THE BOMBAY LAW REPORTER. 


curable idiocy would be given the right to adopt a son, and this indeed is 
the view taken by the majority of text books writers. But the word aputiene 
in the text of Atri quoted in the Dattaka Mimansa, Sec. 1, verse 3, has 
been explained as referring to one to whom no son has been born or whose 
son has died, on the authority of a text from Saunaka : “one to whom no son 
has been born or whose son has died, having fasted for a son, etc.” What 
then could have been the reason for the omission of one who by reason of 
some physical defect is incapable of performing the funeral rites as well as 
of inheriting? Can the reason be that in the days when the texts were writ- 
ten people used to have larger families than in the present days, and it was 
unusual and rare for a person to have no son at all except one disqualified 
for inheritance as well as for the performance of the funeral rites? It is true 
that in Sec. 2, verse 62, of the Dattaka Mimansa, there is a passage sug- 
gesting that “the impotent person and the rest” is “one who merely bore the 
semblance of being a son ” and “ would be of no use.” This verse as translated 
by Stokes is somewhat difficult to understand, and I find the translation of 
it as given in Sarkar Sastri’s Hindu Law of Adoption at page 196 more 
intelligible. That translation is as follows :— 

“Tt (Le, the passage from Yajnavalkya) declares that the capacity to present 
oblations and to participate in heritage constitutes sonship; for, if that be want- 


ing, the mere existence of filial relationship, as of an impotent or the like disquali- 
fied son, does not constitute it.” 


Here we find that the capacity to present oblations and the capacity to 


‘ participate in heritage have been put on the same footing. That would he 


a reason for interpreting aputrena as including one incapable of inheriting or 
performing the funeral rites. The reason why such an interpretation has not 
been put on the expression appears to me to be contained in verse 13 of 
Sec. 1 of the Dattaka Mimansa, where it is said that the word “son” is 
‘inclusive also of the son’s son and grandson, for (through these) the ex- 
clusion from heaven, denounced in such passages as “ Heaven awaits not one 
destitute of a son” is removed’. The possibility seems to have been. taken 
for granted that an idiotic son may beget a son who would exclude the capa- 
city of the grandfather for adopting. Such a possibility would be a ground 
for not adopting a son, but would, of course, be no ground for a sonless man 
to adopt an idiotic person. 

As to inheritance the rule is that the sons of persons suffering from dis- 
qualifying defects, if free from such defects themselves, are not excluded. 
(Mitakshara, Sec. X, verse 9). Verse 7 of the same section recognises 
the possibility of such defects being cured “by medicaments or other 
means ” : “If the defect be removed by medicaments or other means at a 
‘period subsequent to partition, the right of partition takes effect, on the same 
principle on which “ When the sons have been separated, one, who is after- 
wards born of a woman equal in class, shares the distribution” is based’. 
‘This shows that the power to inherit is not altogether lost by one suffering 
from a disqualifying defect, but it is suspended during the continuance of 
such defect. The power to perform the funeral rites must also have been 
similarly supposed to remain latent during the period the son remains an 
idiot; 3t would revive when he was cured or when he had begotten a son 
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A.C.J. who was able to perform such rites 
1941 As to the spiritual aspect of the question of adoption, it 1s also to be re- 
ae membered that a person having an idiotic son incapable oi performing the 
Sagan funeral rites was not regarded as having lost, on his death, the benefit of 
” such rites, for they can be performed by other kinsmen. See the passage 
Racua- quoted in v. 60 of Sec. II of the Dattaka Mimansa, viz., “ The son, the son of 
VENDRA a son, the son of a grandson : like these, the offspring of a brother, or that of 
A EARAN a sapinda also, are born, capable of’'performing obsequies.” (II. Cole. Dig. 
Sen J. 624, dxiv.) 
ans In view of the recognized possibility of an idiotic son being cured and of 
his begetting a son free from disqualifying defects, and in view of the absence 
of a positive statement anywhere in the texts that the expression apuitrena 
includes a person having a son incapable of inheriting or performing the ° 
funeral rites, I think that it would be stretching the texts too much to say 
that the conclusion of the majority of the text books writers on this point 
and the decision in Nagammal v. Sankarappa Naidu’ are correct. | 
As to the other questions raised in this appeal, I agree with the findings of 
the learned trial Judge that Narayan was a congenital idiot and that Gopal, 
the brother of Hanmant, had gone out of his natural family by adoption 
prior io Hanmant’s death. On the first point there is satisfactory evidence 
from the medical witnesses, and on the second point the conduct of Gopal 
himself, in allowing tha property of his natural father to be entered, first in 
the name of his nephew Narayan and afterwards in the name of defendant 
No. 1, seems to me to be fairly conclusive. l 
I agree, therefore, that the appeal fails and must be dismissed! with costs. 


Appeal dismissed.. 


ORIGINAL CIVIL 


Before Mr. Justice Kania. 


1941 VITHALBHAIL SHIVABHA PATEL 
el v. 
g LALBHAI BHIMBHAI.~ 


Civil Procedure Code (Act V of 1908), Sec. 14—Foreign judgmeni—Foreign Court’ 
—Presumption of jurisdiction of competent Court—Baroda Court—British 
Indian subject not residing in Baroda territory—Agent holding power of attorney: 
residing within jurisdiction only ai date of suit transaction—Whether submission 
to jurisdiction of Baroda Court. 

Under s. 14 of the Civil Procedure Code, 1908, it is obligatory on the- 
Court to presume that the foreign Ccurt passing a decree is a Court of 
competent jurisdiction. It is, however, open to the opponent to show, either 


1 (1930) I. L. R. 54 Mad. 576. *(0. C. J.) Suit No. 81 of 1938-3% 
of the Kathore Mahal Court. 
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by following the record itself, that there was want of jurisdiction, or that the O.C. J. 
presumption might be displaced by evidence led on the point. 1941 
In an action in personam the Courts of a foreign country do not acquire Sy 
jurisdiction either— - VITHALBHAI 
(1). from the mere possession by the defendant at the commencement of SHIVABHAI 
the action of property locally situate in that country ; or L A 
a R ALBHAI 
(2) from the presence of the defendant in such country at the time when BBIMBHAI 
the obligation in respect of which the action is brought was incurred in that ME 
country ; or 
(3) from the fact that the defendant was carrying on business in such 
country through a manager or agent at the time when the obligation in respect 
of which'the action is brought was incurred. 
Dicey on Conflict of Laws, r. 96, followed. 
The defendant, a British Indian subject, at no time material to the 
litigation resided within the territories of H. H. the Gaekwar of Baroda. An 
agent of his held a power of attorney and lived within the jurisdiction 
of the Baroda Court when the transactions in suit took place, but the power 
of attorney was revoked before the suit, and the agent thereafter resided 
in British India. The defendant had no other agent living within the juris- 
diction of the Baroda Court and his business in the Baroda State came to an end 
long before the suit was filed. The summons ‘in the suit was served on the 
defendant in Bombay. A question having arisen whether a decree passed by 
the Baroda Court against the defendant in respect of the aforesaid transac- 
tions was a decree passed by a Court of competent jurisdiction within the mean- 
ing Of the expression, as used in s. 14 (a) of the Civil Procedure Code :— 
Held, (1) that the fact that the defendant carried on business within the 
jurisdiction of the Baroda Court through an agent at the time of the obliga- 
tion in respect of which the action was brought did not give jurisdiction to the 
Baroda Court in respect of the defendant, who was a foreigner ; 
(2) that thd mere fact that the defendant. had appointed an agent living 
within the Baroda territory at the date of the transactions, who had a power of 
attorney which entitled him to sue in the State Courts, did not amount to sub- 
mission by the defendant to the jurisdiction of the Baroda Court: 
Copin v. Adamson}, The Bank of Australasia v, Harding?, Bank of Austra- 
lasia V. Nias, and Emanuel v, Symon#, distinguished ; 
Ramanathan Chettiar v. Kalimuthu Pillai5 explained ; 
(3) that the Baroda Court was not, therefore, a Court of competent juris- 
diction to pronounce judgment against the defendant, and that he was not bound 
by the decree pronounced by that Court. 


FOREIGN judgment. 

The judgment in suit, which was ex parte, was passed by the Kathore Mahal 
Nyayadishi (a Court in the Baroda State) against the defendant Lalbhai on 
December 19, 1939, for Rs. 3,644-10-0. The summons was served on the 
defendant in Bombay on January 13, 1939. 

The plaintiff Shivabhai alleged that the defendant, who resided ordinarily 
in British India, carried on business of purchasing and selling timber in the 
territories of H. H. The Gaekwar of Baroda through his agent Ranchhodji 
who held a power of attorney dated July 22, 1932, which entitled the agent— 

1 (1875) 1 Ex. D. 17. 4 [1908] 1 K. B. 302. 


2 (1850) 9 C. B. 661. 5 (1912) J. L. R. 37 Mad. 163. 
3 (1851) 16 Q. B. 717. 
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“to appear and to file suits in the aforesaid Courts (i.e. Baroda Courts), and 
to engage pleaders, to sign vakalatnamas in my name and to exercise in my name 
all the lawful rights which I have in the matter of these forests. I appoint him 
as my sole attorney knowing him to be worthy of my trust and confidence. There- 
fore whatever lawful acts he will do in respect of the affairs of the forest, will be 
confirmed by and binding on‘me.” 


As a result of the transactions entered into by the defendant through his 
agent he became indebted to the plaintiff for which the decree was passed. 
The agent lived within the Baroda territories on the dates of the transactions. 

The agent also was a subject of British India. Sometime before the suit the 
power of attorney was cancelled by the defendant, and the agent went to 
reside in British India. 

On January 23, 1940, the plaintiff applied to the Kathore Mahal Court 
to execute the decree, and realised Rs. 134. 

On May 13, 1941, the plaintiff applied to the High Court of Bombay, to 
which the decree was transferred for execution, to execute the decree. 


M. V. Desai and K. T. Desai, for the plaintiff. 
Purshottam Tricumdas and J. M. Shelat, for the defendant. 


Kantia J. [After stating facts his Lordship continued.] These being the 
facts the first question for consideration is whether the Kathore Mahal Court 
was a Court of competent jurisdiction within the meaning of s. 13 of .the 
Civil Procedure Code, 1908. - In this connection it is material to bear in 
mind that the jurisdiction of the Kathore Mahal Court for the purpose of 
passing a decree enforceable in the territory of H. H. the Gaekwar of Baroda 
is different from the jurisdiction contemplated by s. 13 of the Civil Procedure 
Code. That Court may have jurisdiction, if a part of the cause of action 
arose within its jurisdiction to pass a decree. But when the defendant did 
not owe any allegiance to H. H. the Gaekwar of Baroda and was not a resident 
within the jurisdiction of the local Court on the date of the suit, different 
considerations arise in respect of the enforceability of the decree in a foreign 
territory. Section 14 of the Civil Procedure Code provides : l 


“The Court shall presume, upon the production of any document purporting to 
be a certified copy of a foreign judgment, that such judgment was pronounced by 


' a Court of competent jurisdiction, unless the contrary appeara on the record; but 


such presumption may be displaced by proving want of jurisdiction ” 


On production of a certified copy of a foreign judgment it is obligatory on 
the Court therefore to presume that the Court passing the decree was of 
competent jurisdiction. It is open to the opponent however to show, either 
by following the record itself, that there was want of jurisdiction, or that the 
presumption might be displaced by evidence led on the point. Both sides 
have led evidence. In my opinion the relevant facts proved are as follows :— 

1. That the defendant is a British Indian subject. 

2. That at no time material to the litigation he had resided within the 
territories of H. H. the Gaekwar. 

3. That although Ranchhodji held a power of attorney and lived within 
the jurisdiction of the Kathore Mahal Court when the transactions took 
place, the power of attorney was revoked before the suit and Ranchhodji (on 
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Go 


the admission of Rambhai) had gone’ to. live at Amalsad (in British India) O.C. J. 


and lived there for many months before the date of the suit. 1941 
4. That Bhuljibhai did not hold any power of attorney in terms of exhibit 7 Ha 
No. 1 although he may have been described as “ Kul Mukhtyar” and may A 


have acted as a recognised agent of the defendant. He had ceased to do so y. 
and was living in Bulsar at the date of the suit, having left Kosumba and LALBHA: ` 
Umarpada soon after 1936. BHIMBHAI 
5. That at the date of the suit therefore there was no agent of the defend- a 
ae aa te eee Kana J. 
ant living within the jurisdiction of the local Court. see 
6. That the business of the defendant had ceased in October, 1936. 
7. That the summons in the suit was served on the defendant in Bombay. 
In Dicey’s Conflict of Laws it is stated as follows (Rule 95) : 
“In an action in personam in respect of any cause of action, the Courts of a 
foreign country have jurisdiction in the following cases :— 
“ First Case-—Where at the time of the commencement of the action the defen- 
dant was resident or present in such country, so as to have the benefit, and be 
under the protection, of the laws thereof” 
[On the facts proved in my opinion this does not apply.] Ñ 


“Second Case—Where the defendant is, at the time of the judgment in the 
action, a subject or citizen of such country.” 


[On proved facts this also doces not apply.] 


“Third Case—Where the party objecting to the jurisdiction of the Courts of 
such country has, by his own conduct, submitted to such jurisdiction. ż.e., has 
precluded himself from objecting thereto— 


(a) by appearing as plaintiff ın the action; or 
(b) by voluntarily appearing as defendant in such action ; or 
(c) by having expressly or impliedly contracted to submit to the jurisdiction 


of such Courts.” 
[On proved facts it is clear that (a) and (b) do not apply.} The question 
remains to be considered only,in respect of (c), namely, whether by his con- 
duct the defendant had expressly or impliedly contracted to submit to the 
jurisdiction of the Kathore Mahal Court. 

Rule 96 in Dicey’s Conflict of Laws runs as follows :— 

“In an action in personam the Courts of a foreign country do not acquire juris- 
diction either— 


(1) from the mere possession by the defendant at the commencement of the 
action of property locally situate in that country ; or 
(2) from the presence of the detendant in such country at the time when the 


obligation in respect of which the action is brought was incurred ın that ccuntry , 
or 


(3) from the fact that the defendant was carrying on, business in such country 
through a manager or agent at the time when the obligation in respect of which 
the action is brought -was incurred.” 

These rules have been accepted generally by Courts as correctly stating the 
law on the question-of enforcement of a foreign judgment. It is, therefore, 
clear that the fact that the defendant carried on business within the jurisdic- 
tion of the Kathore Mahal Court through an agent at the time of the obliga- 
tion in respect of which the action was brought does not give jurisdiction 
to the Kathore Mahal Court in respect of a foreigner. Sub-rule (2) quoted 
above further emphasizes that even the presence of the defendant in such a 
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country at the time does not impart jurisdiction to the local Courts over a 
foreigner. Gurdayal Singh v. Raja of Farikot is the leading case in India 
on this question. i 

On behalf of the plaintiff it was urged that although the defendant did 
not reside within the jurisdiction of the Kathore Mahal Court, inasmuch as 
he had given a power of attorney in favour of Ranchhodji and because under 
similar representations Bhuljibhat later on acted on his behalf, the defendant 
had agreed to submit to the jurisdiction of the Court. It was urged that 
because in the power of attorney the agent was authorised to file suits and 
the word “vivad” (which is officially translated| as appeal) is used, there 
was also power to defend suits. In view of the official translation I am 
unable to consider that “ vivad ” means “to defend”. Therefore the plaint- 
lifts contention must rest on the words used in the power of attorney which 
authorises the agent to file suits. In this respect the plaintiff strongly relies 
on Ramanathan Chettiar v: Kalimuthu Pillai. In that~case a power of attor- 
ney in the English form was given to the agent who at the date of the suit 
continued to be the authorised agent of the defendant and resided within 
the local jurisdiction of the Court. It was held that on the facts therein 
found there was a submission to jurisdiction and the foreign judgment was 
held enforceable. L shall deal with the facts therein in. detail hereafter. In 
support of the propositions formulated in Dicey Copin v. Adamson,’ The 
Bank of Australasia v..Harding,t Bank of Australasia v. Nias® and ‘Emanuel 
v. Symon® are principally relied upon. 

In Copin vw. Adamson the defendant was the holder of shares in ‘a French 
company, having a local domicile in Paris, and thereby became subject to all 
the liabilities, rights and privileges attaching or belonging.to shareholders 
and in particular to the conditions contained in the statutes or articles of 
association. By those statutes or articles it was provided and agreed that 
all disputes arising during the liquidation of „the company should be sub- 
mitted to the jurisdiction of the French Court ; that every shareholder pro- 
voking a contest must elect a domicile at Paris, and in default election might 
be made for him at the office of the Imperial Procurator of the Civil Tribunal 
of the department.in which the office of the company was situated, and that 
all summonses etcetera should be validly served at the domicile formally or 
impliedly chosen The company became bankrupt and by the laws of France 
the defendant’s unpaid calls became payable. The defendant made default 
and provoked a contest. He never elected a domicile. Thereupon the 
plaintiff caused the summons etcetera to be served at the office of the company 
aforesaid. It was held that the judgment so obtained was enforceable in a 
foreign Court. That decision clearly shows an agreement contained in the 
statute founding the company between the shareholders and the company by 
which the shareholders agreed to be bound by the decision of the French 


‘Court as to their liability under the shares. It was a clear case of express 


agreement and within the statement of law found in Dicey. 


(1894) I. L. R 22 Cal. 222. : 4 (1850) 9 C. B. 661. 


i 
2 (1912) I. L. R. 37 Mad. 168. 5 (1851) 16 Q. B. 717. - 
3 (1875); 1 Ex. D. 17. l & [1908] 1 K. B. 302. 
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In The Bank of Australasia v. Harding it was held that a statute autho- 0.C.J. 
rising an incorporated company to sue or be sued in the name of its chair- 1941 


man constituted the chairman when so suing or sued an agent for the mem- , aad : 
bers of the company in the affairs of the company. The members of a SEA ac 


company, formed for the purpose of carrying on business in a colony, are j: 
not discharged from liability on judgment obtained in the colony against the LALBHAI 
chairman, by reason of their having been resident in England, not being BHIMBHAI 
served with process, and having received no intimation of the proceedings. Kama J 
That decision is also based on an express contract because by the statute _ oo” 
authorising the incorporated company to do business, it was provided that 
the chairman was the party named therein to sue or be sued in the matter 
as an agent of the member in the affairs of the company. The individual 
members agreed to make the chairman their statutory agent. They had 
therefore in, terms agreed to submit to the jurisdiction of the Court and that 
decision is also clearly based on an agreement between the parties. Bank 
of Australasia v. Nias was also decided on a statute similarly worded. 

Emanuel v. Symon lays down the general proposition that merely because 
the defendant had entered into a partnership, which worked within the juris- 
diction of the local Court, that Court did not acquire jurisdiction over him 
personally if he was residing outside and was a foreigner. No decision of 
the English Courts had gone to the length of saying that by reason of a 
power of attorney being executed in favour of an agent there resulted an 
agreement to submit to jurisdiction. The only Indian case on the point 
cited to me is Ramanathan Chettiar v. Kalimuthu Pillai. The terms of the 
power of attorney in that case, as pointed out in the judgment, were very wide. 
It conferred-the widest powers and authorised the agent on behalf of the 
firm to demand, sue for, collect and receive, etc., the rents and profits of any 
tenancies, to take and use all lawful proceedings and means by distress or 
action or otherwise for recovering such rents and for enforcing the perform- 
ance of any covenants or for evicting, ejecting or recovering damages from 
tenants ; to demand, sue for, enforce payment of all moneys, securities or 
personal estate and to prove in any bankruptcy for any property due, to 
adjust, settle, compromise or submit to arbitration any debt; to commence, 
prosecute or enforce or defend, answer or oppose all actions and other legal . 
proceedings and demands touching any of the matters aforesaid or any other 
matters in which the defendant may be held interested and’ generally to act 
as his attorney in relation to all matters in which he may be interested. It 
was pointed out that the agent at the date of the suit was in fact within the 
jurisdiction and the power of attorney was in existence and operative. To 
put it in other words if a party is doing business within the local limits of 
the Court through an agent who has the widest powers and who has effected 
transactions, it is difficult for the Court to hold’ that the defendant had not 
submitted to the jurisdiction of the Court if that agent, at the date of the 
suit, was continuing to hold that same authority, and was continuing to carry 
on business and to file suits, defend suits and in fact receive the process of 
the Courts. To hold otherwise appears to be somewhat astounding. That 
position was strongly pressed on the Court in that case. I should point out 
that in the course of his judgment Napier J. expressly stated that he did not 
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hold that by reason of the existence of such a power of attorney there “was 
an agreement to submit to jurisdiction. After noticing the two Bank of 
Australasia cases Napier J. remarked (p. 174) :— 


“They are treated by Mr. Dicey as examples of submission and it is clear that 
they are not cases where the defendant’s liability is based on the fact that he was 
the plaintiff in the lower Court, or appeared in the suit or contracted with the 
other party to the suit to submit the matter of the suit to the jurisdiction of the 
Court.” 


He has thereby emphasised that the cxistence of an agent empowered in 
that way within jurisdiction of the Court, even when the power of attorney 
was operative at the date of the suit, did not amount to a contract between 
the creditor and the debtor to submit the matter of the suit to the jurisdic- 
tion of the Court. Within the meaning of the general word ‘conduct’ used 
in the rule stated in Dicey the Court held that by his conduct the defendant 
had submitted to such jurisdiction, That is entirely a different proposition 
from stating that by reason of the powcr of attorney there arose a contract 
to submit to jurisdiction. If there was such a contract once in existence it 
Was not open to either of the parties to resile from the same. On the other 
hand “conduct amounting to submission to jurisdiction” raises considera- 
tions in respect of the action of the parties at the date of the suit. In that 
view the fact that the power of attorney was operative, that the agent in 
fact lived within jurisdiction and was served within the limits of the juris- 
diction of the local Court are very material to be considered. I am unable 
to treat that decision as going to the length of holding that after the power 
of attorney had come to an end and the agent had ceased to live within the 
jurisdiction, there still subsisted a contract between the partiés to submit 
to the jurisdiction of the local Courts all disputes arising in respect of the 
transactions effected under the power of attorney granted by the defendant. 
In my opinion the plaintiff's argument is against the principle that the mere 
fact that the defendant at the date of the transaction lived within the juris- 
diction amounted to an agreement to submit to jurisdiction or give a foreign 
Court jurisdiction over a foreigner resident outside. Ramanathan Chettiar 
y. Kelimuthu Pillai, therefore, does not help the plaintiff. 

Reverting to the question raised by s. 14 of the Civil Proccdure Code, I 
have therefore to find whether on the evidence the defendant had shown 
that the foreign Court was not a Court of competent jurisdiction to pronounce 
judgment against him. Excepting the fact that therc was a power of attorney 
given in favour of Ranchhodji at the time of thd transactions, there is nothing 
more on which the plaintiff can rely. In my opinion the defendant had dis- 
charged the burden which lay ọn him to establish that the foreign Court 
was not of competent jurisdiction, and that issue must be found in favour of 
the defendant. 

By his affidavit the defendant raised the question of fraud. A very halt- 
ing statement was made in the course of his evidence which does not show 
that there wag any fraud on the Court. To put it at its highest, it was dis- 
tantly suggested that in obtaining the judgment the plaintiff had included cer- 
tain items for which the defendant was not liable because they were paid to 
Bhuljibhai or spent on behalf of Bhuljibhai. In law that does not amount 
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to any fraud on the Court, and having regard to the evidence, that contention 
was given up in the course of argument. 

The last contention that the decision was not on merits has no substance 
and was not even argued. It is clear that the Kathore Mahal Court had 
taken evidence and examined witnesses. After taking all the oral evidence 
and considering the same together with the documents, the Court had decreed 
the claim. It is clear, therefore, that the decision given was on merits and 
the fact that the defendant did not appear did not make it otherwise. The 
result is that the present proceedings must fail. 

On the question of costs I have heard counsel on both sides. When the 
matter came in chambers all the three points ‘raised in the three issues were 
pressed. Having regard to the fact that fraud) was alleged, it was obvious 
that the matter could not be decided on affidavits and oral evidence was 
necessary. e It was, therefore, adjourned into Court. The plaintiff came to 
Court to meet the charge of fraud and to meet the contention that the deci- 
sion was not given on merits. Considerable inspection was given and taken 
and. the books of account were carefully looked into by the attorneys to meet 
the defendant’s contention. As the evidence was very flimsy on the question 
of fraud, the Jearned counsel for the defendant very wisely did not press the 
second and the third issues, but that did not in any way diminish the costs 
thrown away by the contentions having been raised by the defendant in his 
affidavit. -It is true that a very large portion of the argument in Court was 
on the question of the alleged agreement to submit to jurisdiction. But 
the prior preparation was mostly if not wholly confined to the question of 
facts raised in the.second and the third issues. Taking everything into con- 
sideration, I think that there should be no ee as to costs throughout these 
proceedings. 

The result.is that the notice is Pe : no order as to costs throughout. 
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Before Mr. Justice Chagla. 
In re THE CINE INDUSTRIES & RECORDING CO. LD.’ 


Indian Companies Act (VII of 1913), Sec. 162—-Company-—-Winding up—Comme- 
cially insolvent company—Substratum of company when deemed to be gone— 
Shareholde:’s petition for winding up—Costs in winding up proceedings—Sepa- 
rale set of cosis. 


In a petition for winding up a joint stock company, it is immaterial that the 
petitioner holds a very small number of shares. In making the order, however, 
the Court has to bear in mind the interests of both the shareholders and cre- 
ditors, and also the fact, if any, that an overwhelming majority of shareholders 
and a large number of creditors are opposing the petition and the rest are 
taking no part. 


*O. C. J. LC. No, 23 of 1941, 
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The expression “commercially insolvent” means insolvent not in any tech- 


‘ nical sense, but plainly and commercially insolvent, that is to say, that its 


assets and. existing liabilities are such as to make the Court feel satisfied that 


_the existing and probable assets will be insufficient to meet the existing liabi- 


RECORDING ~ 


CoMPANY, 
LIMITED 


lities. The decisive question is whether at the date of the presentation of the 
winding-up petition there is any reasonable hope that the object of trading at a 
profit, with a view to which the company is formed, can be attained. _ 

In re European Life Assurance Soctety and Davis Co. y. Brunswick (Aus- 
tralia), Ld. followed. 

The substratum of a company, for the purpose of winding it up, is deemed to 
be gone when l 

(a) the subject-matter of the company is gone, or 

(b) the object for which it was mcorporated has substantially failed, or 

(c) it is impossibla to carry on the business of the company except at a loss, 
which means that there is no reasonable hope that the object of trading at a 
profit can be attained, or 

(d) the existing and possible assets are insufficient to meet the existing lia- 
bilities. 

In re Wey and Arum Junction Canal Company, In re Diamond Fuel Com- 

pany,* In re The Great Northern Copper Mining Company of South Australia,‘ 
and In re Bristol Joint Stock Bank, followed. 
‘ A shareholder is under na disability as compared with a contributory, and he 
is under no obligation to satisfy the Court that on a winding up of the com- 
pany there will be surplus assets. In such a case the Court constantly bears 
in mind that the internal management of the company is its own concern, and 
it is a much better judge of business prospects of a trading venture than the 
Court can ever hope to be. Where, therefore, the majority of shareholders show 
confidence in the management of the company and have faith in its future pros- 
pects, the Court rarely interferes. 

Pioneer Bank Limited, In the matter of : Chaniram, In re,’ In re Suburban 
Hotel Company, In re London Suburban Bank,® and In re Middlesborough 
Assembly Rooms Company,” followed. 

When a petition for winding up a company is dismissed, the company, the 
shareholders and the creditors are each entitled to one set of costs. Where, 
however, the company and the shareholders appear by the same solicitor, sepa- 
tate counsel should noti be briefed, and they; are not entitled to separate sets of 
costs. 

In re Brighten Marine Palace and Pier Company, followed. 
In re Silberhutte Supply Company, Limited,12 referred to. 


PETITION to wind up the Cine Industries and Recording Company, Limit- 


ed, 


Act, 


which was incorporated on April 12, 1937, under the Indian Companies 
1913, with the capital of Rs. 5,00,000 divided into 5,000 shares of Rs. 100 


each. Of these, 1696 shares were subscribed for and paid up. 
The petitioner Chhotubhai held five shares in the company. 


“OO m Whe 


(1869) L. R. 9 Eq. 122. S. C. 16 Bom. L. R. 508. 
[1936] ‘A. I. R. P. C. 114. 8 (1867) L. R. 2 Ch. Ap. 737. 
(1867) L. R. 4 Eq. 197. 9 (1871) L. R. 6 Ch. Ap. 641, 
(1879) 13 Ch. D. 400. 10 (1880) 14 Ch. D. 104. 
(1869) 20 L. T. 264. 11 [1897] W. N. 12. 


(1890) 44 Ch. D. 703. 12 [1910] W. N. 81. 
(1914) I. L.-R. 39 Bom. 16, 
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On September 25, 1941, the petitioner applied to wind up the affairs of the 
company. The petition was opposed by 1246 shareholders, and by creditors 
to whom the company was indebted in a sum of Rs. 3,00,000. The other 
creditors whose claims aggregated to Rs. 5,63,000 took no part in the pro- 
ceedings. 

The grounds on which the winding up order was sought are detailed in the 
judgment. | i 


C. K. Daphtary, with M. M. Desai, for the petitioner, 

K. M. Munshi, for the company. 

N. P. Engineer, for the receiver. 

M.P. Amin, for Shah Mehta & Company, secured creditors. 

R. S. Parikh, for N. D. Dave and other shareholders. 

S. T. Desai, for Trikamdas Dayabhai and other unsecured creditors. 
Pereira, Fazalbhoy & Co., for the Photophone Equipment, Limited. 


CHAGLA J. This is a petition to wind up the Cine Industries and Record- 
ing Company, Limited. The company was incorporated under the Indian 
Companies Act (VII of 1913) on April 12, 1937. The nominal capital of 
the company is Rs. 5,00,000 divided into 5,000 shares of Rs. 100 each. The 
issued capital of the company is 2,500 shares of Rs. 100 each. The subs- 
cribed and paid. up capital of the company is Rs, 1,69,600, consisting of 1696 
fully paid up shares of Rs. 100 each. 

The principal objects for which the company was established were to pro- 
duce and get produced talking or television films of a high standard, to carry 
on the business of cinematograph trade and industry, to carry on and under- 
take the business of manufacturers, producers, exhibitors and importers of 
cinema films, photo plates, talkie or silent pictures, etc. 

The last balance sheet of the company was filed on December 5, 1940, and 
the last annual general meeting of the company was held on October 28, 
1940. The petitioner alleges that though the time for the meeting and the 
report as_required by the provisions of the Indian Companies Act and the 
articles of association of the company has long since expired, the company 
has not filed the balance sheet for the period ending March 31, 1941, and has 
not called the annual general meeting for the year 1941. 

Mr. Daphtary for the petitioner has conceded that there is no force in this 
contention of the petitioner. According to the balance sheet for the year 
ending March 31, 1940, a dividend of fifteen per cent. was declared. ‘The 
petitioner says that the dividend was paid otherwise than out of the profits 
of the company and the directors of the company are responsible for the 
same. The petitioner further alleges that the management of the company 
has not been properly carried on and large expenses have been incurred and 
debited in the books of account of the company. It is further alleged that 
Chimanlal Maneklal Trivedi, who was the managing director of the company 
till April 16, 1941, has managed the company and that his management has 
been highly prejudicial to the interests of the company and that the company 
has been put to loss of large sums of money on account of his mismanage- 
ment. The petitioner further alleges that Chimanlal Maneklal Trivedi has 
secured to himself illegal pecuniary advantage to-the knowledge of the other 
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directors to the detriment of the company and no steps have been taken 
against Chimanlal Maneklal Trivedi for’ proper accounts of his management 
or for making good the sum recoverable ‘from him. It is the petitioner’s 
case that the affairs of the company have been grossly mismanaged and the 
report of the affairs of the company for the year 1941 has been deliberately 
not published in order to keep back the mismanagément of the affairs of 
the company. 

Under cl. 30 of the memorandum of association the company was autho- 
rized to borrow or raise or secure the payment of moneys in such manner as 
the company should think fit. Under art. 72 of the articles of association it 
is provided that the directors may, from time to time, at their discretion bor- 
row, or secure the payment of, any sum or sums of:money for the purposes 
of the company, provided that the directors shall noi, without the sanction of 
a general meeting of the company, so borrow any sum of money, which will . 
make the amount borrowed by the company and then outstanding exceed the 
issued amount of the capital for the time being of the company. According 
to the petitioner, the directors of the company have borrowed more than 
Rs. 6,00,000 from’ various persons on the security of the assets of the com- 
pany, and he alleges that any borrowing beyond the issued capital of 
Rs. 2,50,000 is ultra vires and not binding on the company. The petitioner 
further alleges that a substantial portion of the amount borrowed by the direc- 
tors has not been so borrowed for the use of the company or for the com- 
pany’s advantage and has not been used for the company. He says that the 
company is not now, nor is likely to be in a position, to undertake the pro- 
duction of new films as, he submits, that the whole substratum of the com- 
pany is gone, and it is not possible to carry out at profit the essential purposes 
for which the company was formed. The petitioner further alleges that the 
directors have committed several breaches of the provisions of the Indian 
Companies Act and the memorandum and articles of association of the com- 
pany. According to him, questions of considerable difficulty will arise in the 
winding up of the company and the mismanagement of the directors will have 
to be investigated and proceedings taken out against the directors in respect 
of the ultra vires borrowings and other acts of mismanagement and for the 
purpose of compelling the directors who are substantial parties to make good 
the loss caused to the company by their mismanagement and by defaults. 
He alleges that if the company is wound up on this petition there will be a 
substantial surplus for distribution amongst the shareholders. On these 
grounds he petitions to this Court to wind up the company. 

I might state at the very outset that one marked feature of this curious 
petition is the carefree manner in which the most serious allegations are made 
with a complete absence of particulars. The petitioner is a holder of five 
shares. In the course of the arguments Mr. Daphtary has stated to me that 
he was supported by holders of eleven shares, but there is nothing before me 
on affidavit on which I can hold that. It is a significant and important fact 
that not a single creditor is supporting the petition. Mr. S. T. Desai, who 
appears for creditors for about Rs. 3,00,000, is opposing the petition. Mr. 
Fazalbhoy, who is appearing for a creditor who has leased to the -company 
an R. C. A. Recording Equipment for the production of films, is also not 
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supporting the petition. The other creditors—in all there are creditors in the 
sum of Rs. 8,63,000—-have not put in their appearance on this petition. I 
may at least infer from that fact that they are completely indifferent as to 
whether the company should be wound up or not. Mr. Parikh appears for 
1246 shareholders out of a total of 1696 shareholders and opposes this peti- 
tion. 

I agree that the mere fact that the petitioner only holds five shares should 
not by itself prevent the Court from making the order asked for. But in 
coming ,to the conclusion whether I should wind up this company or not, the 
main consideration I have got to keep before me is the interests of both the 
shareholders and the creditors, and the fact that the overwhelming majority 
of the shareholders are opposing the petition and a large number of the cre- 
ditors are also doing the same and the rest are taking no part is a fact which 
. must bear, with me in coming to my decision. 

The first ground urged by Mr. Daphtary in support of the petition is that 
‘the substratum of this company is gone, and he supports that contention by 
urging that this company has become commercially insolvent. Let me, there- 
fore, first consider what the present position of this company is. As I have 
pointed out, the subscribed and paid up capital of this company is 
Rs. 1,69,000. There are secured creditors in the sum of Rs. 2,50,000 and 
Mr. Munshi has stated to me—and it is not seriously contested—that there 
will be a surplus of about Rs. 25,000 after the creditors have been paid off 
from the exploitations of the various films mortgaged to them. Then there 
are creditors for Rs. 7,00,000 and there are trade debts of Rs. 1,62,000. As 
against that, the company has a studio which had been valued by the com- 
pany at Rs. 1,50,000 and at a smaller figure by the petitioner. It also has 
three films in the process of being made, one almost nearing completion and 
the other two, according to Mr. Munshi, counsel for the company, to be ready 
by about January next year. The films under production are Apna Ghar, 
Bhakia Vidur and Nai Duniya, and the company in its affidavit states that it 
-has high hopes of not only meeting all the liabilities but of making consider- 
able profits out of these films. According to the company, these three pic- 
tures will yield at least Rs. 11,00,000 in view of the attractive cast and the 
stories which are of first rate character and two of the pictures Apna Ghar 
and Bhakta Vidur being double version pictures in Hindi and Marathi. 

‘The history of this company is that after its incorporation it did not pro- 
duce pictures itself but worked in partnership with a Calcutta film company, 
the New Theatres Limited. It was only after March, 1939, that it started 
producing films and it was only in 1940 that the company managed to secure 
the services of reputed artists in the cinema world. The company declared 
ten per cent. dividend for the year ended June 30, 1938, ten per cent. dividend 
for the year ended March 31, 1939, and fifteen per cent. for the year ended 
March 31, 1940. As regards the dividend for the year ended March 31, 1940, 
the petitioner alleges, as I have already pointed out, that this dividend was 
paid otherwise than out of the profits of the company. The balance sheet has 
been audited by auditors, it has been passed at the annual general meeting, 
and till the petitioner came to this Court no question on this point has ever 
been raised, The point particularly made by Mr. Daphtary is that if one 
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were to look at the profit and loss account for the year ended March 31, 1940, 
one finds on the credit side Rs. 1,60,000 being the amount in respect of pro- 
duction revenue being realisations from distributors and estimated revenue in 
respect of pictures under distribution. Mr. Daphtary says that this item 
could by, no stretch of imagination find its place in a profit and loss account. 
Mr. Munshi on the other hand contends that this is the usual manner in 
which film companies prepare their profit and loss account. A film takes a 
long time to prepare, sometimes, two or three years. Large sums are spent 
on the preparation and the returns- ‘begin to come in after a film starts being 
exploited. If reyenue was only to be shown when a film was being exploited, 
the result would be that for two or three years the company would have-to 
show a large loss due to monies -being spent on the preparation of films. 
Therefore in the profit and loss account the film companies as a rule show 
estimates of the revenue they expect to get from exploitation of «their films. 
Whether Mr. Daphtary is right or whether Mr. Munshi is right, I am not 
prepared to go behind the balance sheet duly audited by the auditors, the 
more so when it was open to the petitioner to take necessary action in other 
proceedings if his contention was sound. As regards the dividends for the 
years 1938 and 1989, except a bare and bald denial that they were paid out 
of profits no particulars have been pointed out to me. 

Now the question is whether on these facts it can be said that this com- 
pany is commercially insolvent. The expression “commercially insolvent” 
has been defined in In re European Life Assurance Society’ by Sir William 
James V. C. to mean (p. 128): 

“Not in any technical sense but plainly and commercially insolvent-—that is to 
say, that its assets are such, and its existing liabilities are such, as to make it reason- 


ably certain—as to make the Court feel satisfied—that the existing and probable 
assets would be insufficient to meet the existing liabilities,” 


In this case the petition was presented to wind up the company on two 
grounds, one was inability to pay debts and the other -was that it was just 
and equitable that the company should be wound up ; and it was urged on be- 
half of the petitioner that the company was commercially insolvent and, there- 
fore, it was just and equitable that it should be wound up by the Court. 
There is another test laid down by the Privy Council in Davis Co. v, Bruns- 
wick (Australia), Ld. Im that case their Lordships stated (p. 121) : 

“i. the decisive question must be the question whether at the date of the pre- 
sentation of the winding-up petition there was any reasonable hope that the object 


of trading at 3 profit, with a view to which the Company was formed, could be 
attained.” 


It is, therefore, for Mr. Daphtary to satisfy me that there is no reasonable 
hope, as far as this company is concerned, that the object of trading at a 
profit, with a' view to which the company was formed, can be attained. I 
have it on affidavit, as I have already stated, that the company has today 
three films in process of completion, and the company expects to make pro- 
fits by exploiting those films. They have, as I have stated, employed on large 
salary well-known stars. Mr. Daphtary does not dispute that these three 
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films are being produced, but what he disputes and strongly disputes is the 
high hope held by the company as to the prospects of those films,’ and he 
wants me to decide whether the company is right in the expectations it 
has formed about the future of these films. In the language of Lord Justice 
Cairns in In re Suburban Hotel Company,’ this petition seems to have been 
presented for the object of evoking a judicial decision as to the probable suc- 
cess.or non-success of this company as a commercial speculation. Following 
the example of the distinguished Lord Justice I refuse to be tempted into 
giving any such decision. 

Mr. Daphtary has relied on a passage appearing in Halsbury’s Laws of 
England, Vol. V, Hailsham Edition, page 547, art. 885, that it may be just 
and equitable to wind up a company where it is carrying on business at a loss 
and its remaining assets are insufficient to pay its debts. I do not think that 
this proposition of law in its bald form is justified by the authorities cited by 
the learned editor in the foot-note,on which it is based. The four cases relied 
upon are In re Wey dnd Arun Junction Canal Company, In re Diamond 
Fuel Company,’ In re The ‘Great Northern Copper Mining Company of South 
Australia+ and In re Bristol Joint Stock Bank® In In re Wey and Arun 
Junction Canal Co., the company was a canal company incorporated by 
special Act of Parliament, and Sir R. Malins in his judgment expressly stated 
(p. 198) : “ The canal is now useless and profitless, its revenue scarcely being 
sufficient to pay the working expenses.” It was on this ground that the wind- 
ing-up order was made. In In re Diamond Fuel Company, the company was 
formed for the object of purchasing certain inventions, patents, and patent 
rights for the manufacture of artificial fuel, and working and granting licenses 
for working the same. The business of the company had been carried on at 
a constant loss ; all its capital had been expended ; a dividend had never been 
declared ; and as pointed out by Lord Justice James, the company had, to 
all intents and purposes, come to an end without the slightest hope or pros- 
pect of ever being resuscitated. I might point out the remarks of Lord Justice 
Baggalley (p. 408): 


“The mere’ fact that the Court is of opinion that the business cannot be carried 
on, or probably will not be carried’on, in a successful mariner is not sufficient. So, 
again, mere misconduct or mismanagement on the part of the’ directors, even al- 
though it might be such as to justify a suit against them in respect of such mis- 
conduct or mismanagement, is not of itself sufficient to justify a winding-up order.” 


In In re The Great Northern Copper Mining Company of South Australia, 


the company had made no profit for the last four yeats and the working of 


it had been actually suspended for six months. As a matter of fact, the peti- 
tioner had come up before Lord Romilly in 1865, and he dismissed it on the 
ground that it:was for the shareholders to determine whether the company 
should go on or not. The petitioner came back to Lord Romilly after four 
years and stated that the company was in a worse condition than it was be- 
fore, nothing substantial having been done from that time till the time this 
petition was presented. Lord Romilly in his judgment stated that he was 


1 (1867) L. R. 2 Ch. App. 737, 3 (1879) 13 Ch. D. 400. 
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very, much disposed to think that upon the evidence the whole of the sub- 
stratum of this company was gone ; that in fact they had not the means to 
work one mine to test it accurately ; and that with respect to the other, they 
had not the means to take away the water and to make a shaft which should 
be sufficiently deep to enable them to test it. Further he found that these 
mines practically had produced nothing for the last four years and that they 
had not been worked in earnest. In In re Bristol Joint Stock Bank there was 
a special contract between the shareholders and the company under which by 
the constitution of the company a portion of its uncalled capital was not cap- 
able of ‘being called up except in the event of and for the purpose of the com- 
pany being wound up. The business of the bank was commenced with a con- 
siderable staff in extensive offices but had now been carried on in an office 
which was not in a principal street and was rented at £28 a year and attend- 
ed by a person who might or might not be properly described as an “ office 
boy.” Kekewich J. made the order with considerable hesitation after going 
through all the authorities. He was of opinion that the first question that the 
Court must consider was the unwillingness of the Court to interfere with share- 
holders in the management of their own affairs—and in their own affairs had 
been included the questions whether the business should be continued or not, 
and whether, if the company was wound up at all, the winding-up should be 
voluntary or by the Court. At p. 712 of the report Kekewich J. says : 

“I take it, therefore, that notwithstanding that the instances with which the 
Court has had to deal, and to which I have referred as illustrations of the state of 
circumstances under which the Court has come to the conclusion that it was impos- 
sible to carry on the business of the company, have been cases in which that which 
either never existed or has ceased to exist has been the physical substratum of the 
company, or something equivalent to it, yet where the subject-matter of the com- 
pany is gone, there the Court will wind up the company, not because some share- 
holders desire it, and some not, but because that which the company was formed 
to do can no longer be done; and if the Court comes to the conclusion that that 
is the real state of the case, then it has jurisdiction, and is bound to exercise juris- 
diction to wind up the company.” 

At the end of his judgment Kekewich J. asked himself the question (p. 717) : 

“ Is the substratum of the company gone? Is the subject-matter of the company 
gone? ”, 
and he came to the conclusion (p. 718): 


“I must not forget that this is a bank. I must not forget—one must know, does 
know—what are the essentials of carrying on a banking business satisfactorily. There 
may be a further struggle’ but I cannot conceive it as possible—I say it is impos- 
sible for the company to continue its business satisfactorily because it has not that 
without which a banking business cannot be carried on.” 


Therefore on the authorities the position seems to be that the substratum 
of the company is deemed to be gone when (a) the subject-matter of the com- 
pany is ‘gone, or (b) the object for which it was incorporated has substan- 
tially failed, or (c) it is impossible to carry on the business of the- company 
except at a loss'which has been construed by the Privy Council to mean that 
there is no reasonable hope that the object of trading at a profit can be attain- 
ed, ‘or (d) the existing and probable assets are insufficient to meet the existing 
liabilities. None of these four tests can apply to the facts of the present case. 
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It cannot be suggested that the subject-matter of the company is gone or the O.C. J. 
object for which the company was formed has failed when the company is 1941 
actually in the course of producing three films. I am not in a position to say ~~ 
ie i : i in re 
that it is impossible to carry on the business of the company except at a loss Cine IN: 
when, according to the company, it is going to produce three films which are DUSTRIES & 
likely to realize as much as Rs. 11,00,000, nor am I in a position to hold that RECORDING 
the existing and probable assets of the company are not sufficient to meet the COMPANY, 
existing liabilities. It has to be remembered that no creditor is pressing for ee 
his debt. There is no dispute as to what the existing assets of the company Chagla J. 
are. As regards the probable assets, the company and the petitioning share- =— 
holder take divergent views, but it is not disputed that there are probable 
assets, the only dispute being what the assets will realize. 
Mr. Daphtary has urged that he has made out a strong case for investi- 
gation into fhe conduct of the directors. He urges me to investigate into that 
conduct in winding up rather than leave it to the company to do so. In the 
first place, it is alleged against the directors that they have exceeded their 
borrowing powers given to them under the articles of association. An extra- 
ordinary general meeting of the company was held on September 27, 1941, 
‘three days after this petition was presented, and the shareholders present at 
the meeting unanimously sanctioned and confirmed the borrowings by the 
directors of the company. On a poll being demanded the resolution confirm- 
ing the borrowings was declared to have been carried by 1212 votes against 
nil. It is significant to note that the petitioner who is so anxious that the 
Court should investigate into this mismanagement was absent from the meet- 
ing. Now this question of exceeding the borrowing powers is essentially a 
question of internal management of the company and the company has taken 
the view that the directors acted in the best interests of the company. It is 
suggested by the petitioner that the resolution was carried by a packed majo- 
rity. We have before us the particulars of the shares held in this company, 
and we find that only three hundred and fifty shares are held by the directors, 
three hundred shares are held by Maneklal Chunilal, ex-director, one hundred 
and sixty shares are held by C. M. Trivedi, and fifty shares are held by Patel 
and Ramdutt, the rest of the shares being held by persons who have no con- 
nection with the management of the company. One of the suggestions made 
by Mr. Daphtary was that if I wind up the company, the resolution passed 
at the extraordinary general meeting of the company ratifying the conduct of 
the directors would be of no effect and, therefore, the company might escape 
the liability of paying monies to the directors from whom it had borrowed 
monies in excess of their borrowing powers. Mr. S. T. Desai for the creditors 
has characterised this suggestion as scandalous, and I do not think the char- 
acterisation is too severe. There is nothing before me to show that these 
monies have been utilised by the directors for any purpose other than the pur- 
pose of the company, and yet the Court is being asked to be a party to an 
attempt to deprive the directors of monies which they have lent to the com- 
pany for carrying it on. If in fact the monies have been not utilised by the 
company, the company is not liable for them and proper proceedings can be 
taken ; but I am not aware of any authority which lays down that because 
: the directors lent to the company in excess of the borrowing powers conferred 
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0.C.J. upon them by the articles of association and all these monies were im fact 
1941 utilised by thé company still the company is not liable to pay that amount. 
oe I am further asked to investigate in the winding-up the conduct of C. M. 

Cine In. Trivedi who, as I have stated, was the managing director till April 16, 1941. 
pustries & In the petition it has been alleged that his management has been highly pre- 
RECORDING judicial to the interests of the company and the company has been put to 
COMPANY, loss of large sums of monies on account of his mismanagement. He has been 

LIMITED further charged with having secured to himself illegal pecuniary advantages 

Chagia ]. to the knowledge of the other directors to the detriment of the company. Ab- 

aw solutely no particulars whatsoever are given of these very serious allegations. 
The facts with regard to C. M. Trivedi as appearing from the affidavit on be- 
half of the company are that he was the ex-officio managing director of the 
company and under the supervision and control of the board of directors he 
was in de facto management and conduct of the day to day working of the 
company’s business and productions up to April, 1941. It turned out, accord- 
ing to the company, that C. M. Trivedi’s management and schemes were 
over-ambitious and over-enthusiastic and the results and returns did not come 
up to his expectations and the expectations of the board. The board of direc- 
tors, therefore, came to the conclusion that in the interest of the company 
Trivedi should be stopped from further managing the day to day manage- 
ment and supervision of the company and, therefore, the directors began to 
attend themselves to the management of the company from April 16, 1941. 
The result of the directors taking over charge was that three incomplete pic- 
tures, viz. Tulsi, Vanmala and Swami, were duly completed and sold. The 
company had already entered into contracts with well-known and famous 
artists whom they had secured with great difficulty and influence, arid in order 
to utilise the services of these famous artists, the directors proceeded with the 
production of pictures like Apna Ghar, Bhakta Vidur and Nai Duniya which, 
as I have already stated, are in the process of production. The company ad- 
mits that during the regime of C. M. Trivedi it had incurred very heavy 
losses, but the directors were of the opinion that, in view of the monopoly 
which the company had of the services of famous and reputed artists and the 
earning possibilities of the subjects which had been selected for films, if suffi- 
cient monies were brought in, the company would within a few years not only 
tide over its monetary difficulties but make good profits. After April 16, 1941, 
the directors and their friends brought in Rs. 7,00,000. The company spent 
about one lakh of rupees in completing the three pictures Tulsi, Vanmala and 
Swami. They settled the past claims of Messrs. Shah Mehta & Company, 
who is a secured creditor, for a smaller sum. They spent some money in the 
construction of the studio, and they also settled old debts which were origi- 
nally about Rs. 2,25,000 for Rs. 1,49,000 and they spent a sum of Rs. 3,50,000 
in the preparation of the three new pictures Apna Ghar, Bhakta Vidur and 
Nai Duniye. In the petition itself the only two grounds mentioned why the 
Court should enter upon an investigation into the mismanagement’ of C. M. 
Trivedi are, first, that a sum of Rs. 90,000 was paid to Miss Shanta Apte for 
working as heroine in a single film. The sum, according to the petitioner, 
was unreasonably high and extravagant and the film for which Shanta Apte 
had been paid has not been still completed, The second ground is that a 
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sum of Rs. 1,20,000 was due to the company by the New Theatres Limited. 
The directors settled this claim for Rs. 80,000 which they received from the 
New Theatres Limited. 

With regard to Miss Shanta Apte, it seems that in March, 1940, she was 
under a contract with the Prabhat Film company of Poona, but it appears 
that she was not satisfied with that company and was not likely to renew her 
contract with them. Several producers were anxious to secure her services 
for their future productions and the company thought that it was not advis- 
able to wait till the period of her contract with Prabhat Film Company had 
expired and secured her services even at the risk of having to pay her wait- 
ing salary for the unexpired period with the Prabhat Film Company. This 
gave the company the advantage of advance publicity, and the very fact that 
the company had secured the services of Miss Shanta Apte was an item of 
considerable advertisement value to the company. It is further pointed out 
that while Her remuneration works out at Rs. 6,250 per month, she is going 
to be paid Rs. 10,000 per month by another company which has secured her 
services after her contract with the Cine Industries and Recording Company 
Limited has expired. 

As regards the second charge, it is pointed out in the affidavit on behalf of 
the company that there had been a serious fire in the godown of the New 
Theatres Limited which had suspended production of Hindi pictures and con- 
fined itself only to Bengali pictures. As the directors thought that the posi- 
tion of the New Theatres Limited was shaky, they accepted the immediate 
payment of Rs. 80,000 for a debt of Rs. 1,20,000. It would be futile to ex- 
pect any Court to come to the conclusion on these allegations that so serious 
was the mismanagement by Trivedi that an investigation is called for by the 
Court in winding up proceedings. It is not as if the present directors have 
done nothing with regard to the allegations against Trivedi. They have ap- 
pointed Messrs. K, S. Aiyer & Company, Registered Accountants and Auditors, 
to investigate into the management and affairs of C. M. Trivedi, and they state 
that they are awaiting the report after which they will be in a position to 
decide what steps should be taken against him. I refuse to assume that if 
fhe report shows that C. M. Trivedi has been guilty of misapplication or mis- 
appropriation of the funds of the company, the directors or the company will 
not take the necessary action against him. Further the petition has failed 
to show that the misconduct of C. M. Trivedi or other directors can only be 
successfully investigated in a winding-up by the Court. 

Mr. Daphtary made an application to me that I should allow him an oppor- 
tunity to cross-examine the deponents who made affidavits in these proceed- 
ings on behalf of the company on the following points : (1) the actual finan- 
cial condition of the company ; (2) how far the company has proceeded with 
the production of the three films ; (3) how much has been spent on the films 
and what amount has been lost; (4) what were the auditors Messrs. K. S. 
Aiyer & Company asked to investigate as far as the affairs of Trivedi are con- 
cemed ; and (5) dealings of C. M. Trivedi. This, is nothing more or less 
than holding an inquisition on the directors. . The petitioner has got to make 
out a case for winding up on the petition and he cannot be allowed to fish 
out a case by cross-examination of these deponcnts. 
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After carefully analysing the petition and after giving full weight and con- 
sideration to the arguments of Mr. Daphtary, I find that the two broad 
grounds on which the winding-up order is sought are (1) alleged misconduct 
of the directors and (2) business has been carried on at a heavy loss. These 
are per se not grounds on which the Court would order a winding-up. I am 
of opinion that in this case it would not be just and equitable for the Court 
to make the order asked for. 

There is another important fact to be boine in mind. This is a share- 
holder’s petition. It is true that as the law stands today he is under no dis- 
ability as compared with a contributory nor is he under any obligation, as 
he at one time was, to satisfy the Court that on a winding-up there would be 
surplus assets. But there is a special rule that the Courts have laid down 
in exercising their discretion in winding up a company on the petition of a 
shareholder. The Court constantly bears in mind that the internal management 
of the company is its own concern, and it is a much better judge of business 


- prospects of a trading venture than the Court can ever hope to be, If, there- 


fore, the majority of the shareholders show confidence in the management of 
the company and have faith in its future prospects, the Court has rarely in- 
terfered, 

In Pioneer Bank Limited, In the matter of : Chaniram, In re,'Mr. Justice 
Macleod stated that a shareholder’s petition must be scrutinized much more 
carefully than a contributory’s. In In re Suburban Hotel Company, Lord 
Justice Cairns refused to wind up the company against the wishes of the 
majority of shareholders of the company because the business had been 
carried on at a loss and appeared likely to continue as a losing concern. 
In In re London Suburban Bank, the great body of shareholders were op- 
posed to a winding-up, and there too the order was refused. The principle of 
these decisions is well stated in In re Middlesborough Assembly Rooms Com- 
pany,* where Lord Justice James stated (p. 109) : . 

‘Here a great majority of the shareholders are opposed to a winding-up, and 
desire to be left to manage their affairs for themselves. We ought not to disregard 
the wishes of so large a majority unless we sce in their conduct something un- 
reasonable, something like tyranny, something amounting tc an injury of which 
the minority have a right to complain.” 

In this case the shareholders at the meeting held on September 27, 1941, 
to which I have already referred, unanimously passed a vote of confidence 
in the board of directors and in their management and expressed satisfac- 
tion with the progress of the company. I have before me Mr. Parikh who 
represents 1246 shareholders who are opposing this petition. _ Mr. Parikh 
at the bar states on behalf of his clients that he has every confidence in the 
present management and future progress of the company. I am, therefore, 
really asked to override the considered opinion of the shareholders who were 
present at this mecting, and of the shareholders who are represented by 
Mr. Parikh before me as regards the future prospects of this company in 
favour of the petitioner who holds five shares. His attitude may be.expressed 


1 (1914) i L. R. 39 Bom. 16, 3 (1871) L. R. 6 Ch. App. 641, 
s. c 16 Bom L. R. 508. 4 (1880) 14 Ch. D, 104. = 
2 (1867) L. R. 2 Ch. App. 737, 
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in the language of: Mr. Justice Chitty in Re The Nyistioom Company 
Limited! (p. 479) : 

“Now, with regard to companies, it is right to let those who have embarked in 
a company manage their own affairs, and it is not right for the court to intervene 
because one-shareholder is dissatisfied—one who appears during the progress of the 
argument to have found a few associates—because that one and a small number 
of associates think that they know more about it than the majoiity.” 
In this case also we have only one shareholder, and as regards his finding 
a few associates except the statement of Mr. Daphtary I have nothing more 
on the record. 


At the end of his arguments counsel for the petitioner made four separate 
and distinct applications. These applications are an object lesson in how 


ingenious advocacy will try to.save a desperate situation. Counsel for the. 


petitioner realized that the petition as it.stood must fail. This was a skilful 
attempt at Supplementing the extremely nebulous allegations in the petition 
by securing fresh material by every conceivable procedure known to company 
law. These four applications are: (1) that the petitioner should be allowed 
to cross-examine the deponents who have made affidavits ; (2) that he should 
be allowed to lead evidence of defalcations and the value of assets; (3) that 
he must be given inspection of the accounts of the company ; and (4) that 
the petition must be allowed to stand over till the investigation by the 
auditors is complete. With regard to the first application, I have already 
dealt with it earlier in my judgment. With regard to the second application, 
I have already pointed out that there are absolutely no particulars given of 
the defalcations alleged to have been committed by the directors. As regards 
the value’ of the assets, as I have already stated, the probable assets of the 
‘company inthis case are three films in the process of production, and I am 
asked to give the petitioner an opportunity ‘to value these assets because he 
does not accept the figure put upon them by the company. Now films are 
not commodities in the ordinary sense of the term which have a marketable 
value. They essentially depend for their success or failure upon how the 
public appreciate their merit. I cannot understand how I would be ina 
better position to judge of the value of these films after Mr. Daphtary has 
called before me several experts and after Mr. Munshi has called others who, 
as experts usually do, are sure to contradict each other. As regards the third 
application, inspection of accounts, it stands on the same footing as the appli- 
cation for cross-examining the deponents who have made affidavits. It is 
nothing more or less than trying to fish out a case which the petitioner has 
failed to make out on the petition. As regards the fourth application for the 
petition to stand over till after the investigation by the auditors is complete, 
I do not see why I should keep this sword hanging on the head of the com- 
pany. The petitioner must succeed or fail on the petition as it stands today 
on the materials he has adduced before me. If after the auditors had made 
their report and if the company and the directors failed to take necessary 
steps if any steps are called for, it would always be competent to the petitio- 
ner to present a freshi petition on such materials as he might have succeeded 
in gathering by that time. 


1 (1889) 60 L. T. 477, 
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0. C. J. I therefore, dismiss the petition with costs. Counsel certified. ; 
1941 Having dismissed the petition, the question arises as to what proper order 
re I shouid make for costs. It is clear that when a petition for winding up a 

Cing In. COMPANY is dismissed, the company is entitled to its costs. The shareholders 

DUSTRIES & are entitled to one set of costs, and the creditors are also entitled to one set 
Recorpinc Of costs. In this case Mr. Daphtary draws my attention to the fact that the 
COMPANY, counsel for the company Mr. Munshi and counsel for the shareholders Mr. 

PETES Parikh are instructed by the same solicitors, Messrs, Kamdar & Co., and he 

Chagla}, Elies on the practice prevailing in England that where the company and the 
oe shareholders appear by the same solicitor separate counsel should not be 

briefed. The authority for this proposition is in In re Brighton Merine 
Palace and Pier Company Mr. Parikh, counsel for the shareholders, draws 
my attention to a later case reported in In re Silberhutte Supply Company, 
Limited,? where Mr. Justice Neville, following the same practice, made it clear 
that in proper cases it did not in any way fetter the discretion of the Court 
to grant the costs of separate counsel although instructed by the same soli- 
citor. The question, therefore, is whether I should exercise my discretion in 
favour of Mr. Parikh. Mr. Parikh contends that in this case the overwhelm- 
ing majority of the shareholders were opposed to the petition, and it was 
desirable that they should appear before the Court through a separate counsel. 
He also relies on the fact that it was alleged by the petitioner that the share- 
holders constituted a packed majority, and it was essential for the counsel 
who appeared for them to repudiate that charge. I should have attached 
considerable importance to the arguments of Mr. Parikh if he had put in an 
affidavit on behalf of the shareholders drawing the attention of the Court to 
the falsity of the allegations made by the petitioner. But as far as he is.con- 
cerned, he has solely relied on the affidavits made by the directors on behalf 
of the company, and I really do not feel that any case has been made out by 
the counsel for the shareholders why I should depart from the usual practice 
as stated in such well-known text books as Palmers Company Precedents, 
Fifteenth Edition, Part II, p. 109, and also Porter on Costs, Thirteenth Edi- 
tion, p. 566. I would, therefore, allow only one set of costs as between the 
company and the shareholders. 

As regards the creditors, Mr. S. T. Desai appears for them. Mr. Fazalbhoy 
also appears for one of the creditors ; but when the petition was called on, he 
made it clear that he did not want to take up a contentious attitude. But 
when questioned by the Court, he replied that he would rather oppose the 
petition than support it. The opposition obviously was very half-hearted. 
Gentlemen who take up a non-contentious attitude should not expect costs 
and, therefore, I think that Mr. S. T. Desai representing the creditors is en- 
titled to one set of costs. Mr. Fazalbhoy must bear his own costs. 

As regards Mr. M. P. Amin, he has taken no part in the argument of the 
petition and, according to him, he was merely there to look after the interests 
of Shah Mehta & Co., secured creditors. He must also bear his own costs. 

Mr. Engineer, who appears for the receiver and the manager appointed by 
Shah Mehta & Co., secured creditors, must bear his own costs. 


1 [1897] W. N. 12. , -2 [1910] W. N. 8L 
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As regards the petition for the appointment of a provisional liquidator 0.C.J. 
which. was made to stand over as directed by Mr. Justice Kania till after the 1941 
disposal of this petition for winding up, that petition must also be dismissed “7 


and the petitioner must pay the‘costs of the petition to the company. I certify a En 
counsel. DUSTRIES & 


ná SAT RECORDING 
Petition dismissed. COMPANY, 


Attorneys for petitioner : Ambubhai & Diwanji. LIMITED 
Attorneys for unsecured creditors : R. D. Desai & Co. — 
Attorneys for R. E. M. Patel : Kamdar & Co. Chagla J. 
Attorneys for the receiver (M. Shrinivasan): Benjamin Chhatrapati & Co. ~ 

_ Attorneys for Shah Mehta & Co., secured creditors : Lakhia & Co. 
Attorneys for creditors : Gagrat & Co., Pereira, Fazalbhoy & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Divatia. 


BHAJGOVIND CHUNILAL SEVAK 1941 
v 
i August 22. 


HARILAL GORDHANDAS SEVAK.” — 


Privacy—Custom—Gujarat—Kairea district. 
The custom of privacy exists not merely in some parts of Gujarat but in 
the whole of Gujarat including the district of Kaira. It applies to particular 
‘ apartments ordinarily secluded from observation. 
Manishankar Hargovan v. Trikam Narsi et al, followed. 
Dashrathlal Chhaganlal v. Bat Dhondubai2 explained. 


Suit for injunction. 

The houses belonging to the plaintiffs Harilal and another and the defend- 
ants Bhajgovind and others were situated in the Bechar Madhav Street at 
Dakor in the district of Kaira. The two houses were on the opposite sides 
of a chowk, which belonged to the plaintiffs. 

The parties were related as shown in the following pedigree : 


Madhav 





| | 
Chhagan l Bechar Ranchhod 
Gordhan Chunilal 
l ] ] | 
| | =i 
Harilal Bhagvandas Bhajgovind Natvarlal Nandu Vishnu 











(piff. 1) (plff. 2) (def. 1) (def. 2) (def. 3) (def, 4) 

* Second Appeal No. 137 of 1940, Second Class Subordinate Judge at 
from the decision. of M. C. Kaveesh- Umreth, in Civil Suit No. 15 of 1936. 
war, Assistant Judge at Nadiad, in 1 (1867) 5 B. H. C. R. (ACJ. 
Appeal No. 10 of 1938, reversing 42, 
the decree passed by M. I. Patel, 2 (1940) 43 Bom. L. R. 581, F.B. 


R. 5L 
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A.C. J. There was a window on the upper storey of the defendants’ house which 
1941 looked into the apartments used by the plaintiffs’ family. It was barred by 
nat wooden rods so as to prevent any view from it. The plaintiffs complained. 

a that the defendants had removed the rods and invaded the privacy enjoyed 
= by the plaintiffs’ rooms. 

HARILAL On January 7, 1926, plaintiffs filed a suit to restrain the defendants among 

GORDHANDAS other things from invading the plaintiffs’ privacy. 
— The trial Court dismissed the suit holding that the defendants were not 
proved to have removed the rods complained of. 
On appeal, the Assistant Judge took a different view, held that the defend- 
ants had removed some of the rods from their window, and decreed the 
suit observing as follows :— 
“ Right of privacy has now been recognised in Gujarat since a very long time and 
Courts can take judicial notice of it. In Manekial v. Mohanlal (22 Bom. L, R. 
226) it is laid down that in the province of Gujarat there is a custOmary usage 
which makes an invasion of privacy an actionable wrong and that one may not 
open or enlarge apertures in a way which will enable him to overlook those portions 
of his neighbour’s premises which are ordinarily secluded from observation. 
“The front storeys on both the sides are used for sleeping and sitting purposes. 
They ought therefore to be secluded from observation.. JI think it is just and 


equitable that the inmates of the defendants’ house ought not to peep out and harass. 
the plaintiffs.” S i 


Defendants appealed to the High Court. 


A. G. Desai, with B. G. Thakor and K. T. Pathak, for the appellants. 
H, C. Coyajee, with J. C. Shah, for the respondents. 


DIVATIA J. The only point urged on behalf of the appellants in this ap- 
peal relates to that part of the decision of the lower Court in which they are 
directed to put up three perpendicular wooden bars in their window “X” 
in the plan, so that one may not peep out of it. That injunction was giver 
because on the finding of the lower appellate Court one can look into the 
upper storeys of the plaintiffs on both the sides and that those storeys were 
used for sitting and sleeping purposes. This finding is made because of the 
custom of privacy which is found to be prevailing in Gujarat and judicially 
recognised by authorities since a very long tima. The finding is attacked on 
behalf of the appellants on the ground that the previous decisions relating to 
the right of privacy were given in cases coming from the districts of Broach, 
Surat and Ahmedabad, but that there was no judicial decision which lays 
down that the custom of privacy prevails in the district of Kaira in Gujarat 
from which this case comes. The principal argument is that although the 
decision in Manishankar Hargovanv. Trikam Narsi et al, which has been sub- 
sequently followed, lays down that the right of privacy prevails in Gujarat, 
it related to. a house in the district of Broach and there was nothing to 
show in:that case that the right of privacy was proved to have existed in the 
whole of Gujarat. It is true that the case came from the district of Broach, 
but the observations in the judgment that the usage existed in the whole of 
Gujarat are based upon several decisions relating to the right of privacy ur 
different parts of Gujarat. The series of decisions there referred to as com- 


1 (1867) 5 B. H. C. R. (A. C. J.) 42. 
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ing from Gujarat are Rughoonath Oodhowjee v. Shureef Moohummud and A. C.}. 
Suyud Umjud, Jacob Johannes V. Shekh Ahmud Noor-ood-deen?, Veerchand 1941 
Deepchand v. Raichund Panachund:, Syed Imambuksh v. Gugul Purbhoodes+, ~ 
and Kashidas Runchhod v. Jumnadas Jetabhai®. Both the cases of Rukhoo- BHAIGOVIND 
nath Oodhowjee and Jacob Johannes were from Surat, the case of Veerchand SAURE 
Deepchand was from Ahmedabad, so also the case of Syed Imambuksh and Harmak 
the case of Kalidas Runchhod were from Nadiad, i.e. the district of Kaira. All GorpHANDAS 
these districts comprise what is known as Gujarat, and it was therefore observ- ae 
ed in Manishankar’s case that the custom of privacy had been proved as exist- Divas J. 
ing in Gujarat. This decision is given in 1867 and even at that time it was ~ 
observed that the rulings of the Sudder Court and the High Court were found- 

ed on the long established usage of the province so that as early as 1867 it 

was held that the right of privacy had ‘een ‘long since established in Gujarat. 

In fact the case of Rughoonath Oodhowjee was decided in 1811. The deci- 

sion in Mdnishankar’s case was followed in Kuverji Premchand et al v. Bai 

Javer® which was from Ahmedabad. Thereafter in Keshav Harkha v. Ganpat 
Hirachand’, which came from Ahmedabad, the decision in Manishankat’s case 

was explained as applying not to an open court-yard outside the house, but 

to those particular apartments which are ordinarily secluded from observation. 

Then there was the decision in Nathubha: v. Chhaganlal, which was a case’ 

from Ahmedabad, to the effect that the right of privacy has been recognized 

in Gujarat. In Mulia Bhana V. Sunder Dana®, which was also a case from 
Ahmedabad, this Court threw some doubt on the decision in Manishankar’s 

case on the ground that the proposition laid down there did not necessarily 

follow from previous decisions. But the point considered was not whether the 

custom which has been held as proved in Broach and Surat should be extended 

to other places in Gujarat, but whether it applied to an open court-yard or 

a khadki or was restricted to particular apartments secluded from observation. 

The finding of the lower Court was that the window opened by the defendant 

abutted on a khadki or a court-yard and it was observed that the plaintiff 

would not have been entitled to the relief of injunction on the ground that 

the window did not overlook any private apartment of the plaintiff. But 

the appeal was decided on the ground that there was an agreement between 

the parties that the window should not be opened and that it was on that 

ground that the injunction was granted against the defendant. This decision 

therefore does not overrule the previous decision that the right of privacy had 

been judicially recognized as existing in Gujarat. Thereafter the right of pri- 

vacy again came before this Court in Maneklal v. Mohanlal, which was a 

case from Ahmedabad, and this Court did rely upon Manishankar’s case for 

the proposition that the right of privacy exists in Gujarat. The decision of 

the lower Court which granted an injunction against the defendant on the 

ground of invasion of the plaintiff's right of privacy was confirmed. It is clear 


1 (1819) 1 Borr. 272. 143. , 
2 (1811) 1 Borr. 422. 7 (1871) 8 B. H. C. R. (A. C. 

3 (1860) 7 Harington 212. J.) 87. 

4 (1860) 9 Harington 274. & (1900) 2 Bom. L. R. 454. 

5 (1863) S. A. 278 of 1863. 9 (1913) 15 Bom. L. R. 876. 
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(1869) 6 B H. C. R (A. C. J.) 10 (1919) 22 Bom. L R 226. 
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A.C.J. therefore that our High Court has now definitely recognised that the right of 
1941 privacy exists not merely in some parts of Gujarat but in the whole of Gujarat. 
ae al Mr. Desai, on behalf of the appellants, however, contends that the latest 

peat full bench decision reported in Dashrathlal Chkaganlal v. Bci Dhondubai 
i throws doubt on the proposition that the right-should be recognized as pre- 
HARILAL vailing in the whole of Gujarat. This full bench decision did not relate to 
GORDHANDAS the right of privacy in Gujarat but to the custom of pre-emption. The ‘ques- 
KE tion there was whether, if the custom was judicially recognized as existing 
A ` in the city of Ahmedabad, it should be held that-it existed in that area which 
was known as the city of Ahmedabad as it stood at the time when the custom 
began or that it should be recognized as existing in the whole of the area which 
is now known as the city of Ahmedabad. But it was not necessary to decide 
that point in view of the fact that tl#e suit lands there were situated within 
the city walls of Ahmedabad and that therefore in any case the custom of pre- 
emption would apply to those lands provided they were free-hold ‘lands. The 
actual decision was that as the lands were leasehold the right of pre-emption 
did not apply to them. I do not see how that decision “helps the appellants 
in the present case. It seers to have been relied on by the appellants by way 
of analogy, but even so it was taken for granted that the right of pre-emption 
` did exist in the city of Ahmedabad. In the case of custom of privacy the 
decisions are that the right of privacy does exist in the whole of Gujarat and 
there is no question here as to whether the district of Kaira can be regarded 
as a part of Gujarat. It is and it always was an integral part of the province 
of Gujarat from the earliest times, and I think it is now too late to contend 
that the right of privacy should be held as recognized only in those towns from 
which the previous decisions came and that it should not be extended to other 
parts of Gujarat. As I have pointed out above, Kashidas Runchhod v. Jumna- 
das Jetabhai, which is referred to in Manishankar’s case, came from the dis- 
trict of Kaira from which the present case also comes. Therefore on that 
ground also it cannot be said that the right of privacy would not apply to 
the present case. I think that the decision of the lower appellate Court is 
correct. _ 

The point urged by way of cross-objections on behalf of the respondents 
is that the direction given by the lower appellate Court that the horizontal 
bamboo which has been existing below the roof of the defendants and above 
their window “X” should be allowed to remain. Both Courts have held 
that this bamboo is hung by means of wires and is hanging below the projec- 
ting part of the defendants’ roof. That bamboo overhangs the chowk which 
‘is the exclusive property of the plaintiffs. The finding, however, is that this 
bamboo has existed since very old time and the lower Courts have given cer- 
tain directions that although the bamboo should remain the defendants should 
not hang their clothes on it in such a manner as to touch the passersby or 
to drop water therefrom. Presumably the finding of the lower Court is that 
it is a right of easement which has been acquired by the defendants. I do not 
think that I can interfere with that finding. The appeal and the cross-objec- 
tions are therefore dismissed with costs. 

Appeal dismissed. 
1 (1940) 43 Bom. L. R. 581, F.B. 
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THE BOMBAY LAW REPORTER, 


Before Mr. Justice Divatia. 


THE GOVERNMENT OF BOMBAY 


MATHURDAS LALJIBHAI GANDHI.” 


Bombay Land Revenue Code (Bom. V of 1879), Secs. 211, 65+—Issue of sanad based 
on agreement between parties—Levy of non-agricultural assessment—Subsequent 
rise in assessment during the period of the sanad—Enhancement of assessment. 


* Second Appeal No. 427 of 1939, 
from the decision of M. A. Bhave, 
District Judge of Thana, in Appeal 
No. 162 of 1936, reversing the decree 
passed by L. C. Sheth, First Class 
Subordinate Judge at Thana, in Civil 
Suit No. 218 of 1934. 

t The sections run thus :— 

211. The Provincial Government 
and any revenue officer, not inferior 
in rank to an Assistant or Deputy 
Collector or a Superintendent of Sur- 
vey, in their respective departments, 
may call for and examine the record 
of any inquiry or the proceedings of 
any subordinate revenue officer, for 
the purpose of satisfying itself or him- 
self as the case may be as to the 
legality or propriety of any decision 
or order passed, and as to the regu- 
larity of the proceedings of such offi- 
cer, 

The following officers may in the 
same manner call for and examine the 
, proceedings of any officer subordinate 
to them’in any matter in which 
neither a formal nor a summary in- 
quiry has been held, namely,— 

A Mamlatdar, a Mahalkari, an 
Assistant Superintendent of Survey 
and an Assistant Settlement Officer. 

If in any case, it shall appear to 
the Provincial Government, or to 
such officer aforesaid, that any deci- 
sion or order or proceedings so called 
for should be modified, annulled or 
reversed, it or he may pass such 
order thereon as it or he deems fit : 

Provided that an Assistant or De- 
puty Collector shall not himself pass 
such order in any matter in which 
a formal inquiry has been held, but 
shall submit the record with his opi- 
nion to the Collector, who shall pass 
such order thereon as he may deem 
fit. 

65. An occupant of land assessed 
or held for the purpose of agriculture 


is entitled by himself, his servants, 
tenants, agents, or other legal repre- 
sentatives, to erect farm-buildings, 
construct wells or tanks, or make 


any other improvements thereon for 


the better cultivation of the land, or 
its more convenient use for the pur- 
pose aforesaid. 

But, if any occupant wishes to use 
his holding or any part thereof for 
any other purpose the Collector’s per- 
mission shall in the first place be 
applied for by the occupant. 

The Collector, on receipt of such 
application, 

(a) shall send to the applicant a 
written acknowledgment of its re- 
ceipt, and 

(6) may, after due inquiry, either 
grant or refuse the permission applied 
for : 

Provided that, where the Collec- 
tor fails to inform the applicant of 
his decision on the application with- 
in a period of three months, the per- 
mission applied for shall be deemed 
to have been granted; such period 
shall, if the Collector sends a written 
acknowledgment within seven days 
from the date of receipt of the appli- 
cation, be reckoned from the date of 
the acknowledgment, but in any other 
case it shall be reckoned from the 
date of receipt of the application. 

Unless the Collector shall in parti- 
cular instances otherwise direct, no 
such application shall be recognized 
except it be made by the occupant. 

When any such land is thus per- 
mitted to be used for any purpose 
unconnected with agriculture, it shall 
be lawful for the Collector, subject 
to the general orders of the Provin- 
cial Government, to require the pay- 
ment of a fine in addition to any new 
assessment which may be leviable 
under the provisions of section 48. 


405 


GOVERN- 
MENT OF 
BOMBAY 
EA 
MATHURDAS 
LALJIBHAI 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


Section 211 of the Bombay Land Revenue Code. 1879, has no application to 
documents embodying terms and conditions agreed to between the Government 
and an occupant. 

The Government of the Province of Bombay v. Hormusjti Manekjt', followed. 

Where a sanad is issued for a term of years, under s. 65 of the Bombay Land 
Revenue Code, on the basis of an agreement between the Government and an occu- 
pant, charging a certain amount of assessment for the permitted non-agricultural 
user of the land, it is not open to the Government to levy enhanced assessment 
during the period of the sanad, under s. 211 of the Code. 


SUIT for declaration. 


The plaintiffs were merchants who traded in hay. They needed plots of 
Jand near some of the railway stations on the Bombay Baroda and Central 
India Railway, for stacking hay before it was transported to Bombay. They, 
therefore, purchased a plot of land near the Bhilad railway stdtion. They 
then applied to the Collector of Thana for permission to build a grass godown 
on the land for stormg bales of hay. 

On June 13, 1923, the Collector granted the permission sought for and 
issued a sanad in Form M under s. 65 of the Bombay Land Revenue Code, 
1879, for a term of fifty years on the basis of the agreement arrived at between 
the Collector and plaintiffs, and altered the assessment levied on the land 
to Rs. 14-6-5, i.e. at the rates fixed for building purposes for land con- 
verted to non-agricultural use. The plaintiffs built grass godowns on the 
Jand and used them as such. 

In May, 1932, the Deputy Collector of Dahanu informed the plaintiffs that 
the non-agricultural assessment of Rs. 14-6-5 was enhanced to Rs. 37-2-0 
per year for the commercial use of the land. 

The plaintiffs appealed to the Collector, who rejected the appeal on Tay 1, 
1932, cancelled the sanad, and demanded payment of the enhanced rate from 
June 13, 1923. On August 14, 1933, the plaintiffs paid’ Rs. 279-7-5 the arrears 
of enhanced rate under protest. 7 


The Commissioner, on appeal, upheld the Collector's order on September 
10, 1932, stating : 


“ As the marginally noted survey ET R of Bhilad are used for commercial 
purposes non-agricultural assessment is leviable at the maximum standard rate 
prescribed for the locality. The orders passed by the Collector for the levy of 
non-agricultural assessment at the concession rates fixed for residential buildings 
are hereby cancelled. Non-agricultural assessment should therefore be levied at the 
maximum rate, viz. Rs. 60 per acre, Government Resolution No. 3411, dated April 
3, 1907, from the year in which non-agricultural assessment at concession rate was 
levied in each case, and the difference in non-agricultural assessment should be 
recovered from the persons concerned,” 


On September 13, 1934, the plaintiffs filed a suit for a declaration that 
they were entitled to use the land in dispute at the non-agricultural assess- 
ment of Rs. 14-6-5 for a period of fifty years, and for getting a refund of 
Rs. 315-15-6 which were paid as enhanced assessment. 


I (1940) Letters Patent Appeal Wadia and Sen JJ, on August 28, 
No, 40 of 1938, decided by N. J. . 1940 (Unrep.). 
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The defendant, the Government of Bombay, contended that the order of 
the Collector fixing the assessment in 1923 was erroneous and not in accord- 
ance with the rules in force, that it was subject to revision by the Commis- 
sioner, that the permission to erect a godown was given but the land was 
‘cused for commercial purposes, that the maximum rate for such user was 
Rs. 60 per acre, and that the Commissioner was competent to use his powers 
in revis®n under s. 211 of the Bombay Land Revenue Code. - 

_ The trial Court accepted the contentions of the defendant and dismissed 
the suit. 

On appeal, the District Judge was of opinion that the sanad was neither 
unauthorized nor was it beyond the powers of the Collector, that the sanad 
constituted an agreement which was not capable of being cancelled before 
the expiry of the term mentioned in the sanad, and that the order passed 
by the Commissioner was ultra vires and beyond-his powers. The suit was 
accordingly decreed for the following reasons,:— 


“It will be seen that s. 48 of the Land Revenue Code empowers the revenue 
authorities to fix assessment on land and prohibit the use of the land from one 
purpose to another except under certain conditions, but the specific provisions of 
s. 67 also reserve to the Collector the power to grant permission for conversion 
from one kind of use into another on such termg as he thinks proper subject to 
any rules made in that behalf by the Governor in Council. Section 66 deals with 
a case in which a person who' uses the land assessed for one purpose for another 
purpose without permission and it gives the power to the Collector to summarily 
evict the occupant if he does not comply with his orders. Section 65 lays down 
that if any occupant wishes to use his holding or any part thereof for any other 
purpose, the Collector’s permission shall in the first place be applied for by the 
occupant. Clause (b) of the section authorises the Collector after due inquiry 
. either to grant or refuse the permission applied for. Then, the section further pro- 
wides that when any such land is permitted to be used for any purposes uncon- 
nected with agriculture, it shall be lawful for the Collector, subject to the general 
orders of Government, to require the payment of a fine in addition to any new 
assessment which may be leviable under s. 48. And then s. 67 provides that 
nothing in the last two preceding sections shall prevent the granting of the per- 
mission aforesaid on such terms or conditions as may be prescribed by the Collector 
subject to any rules made in this behalf by the Governor in Council. It will, there- 
fore, be seen that the Collector has wide powers to grant the permission, on such 
terms and conditions as he thinks fit under s. 67 agreeing to levy a particular 
amount by way of enhanced assessment over and above that which may have been 
fixed under the provisions of s. 48”. 

“In this case I have not the least hesitation in saying that the Collector fixed 
the rate in the year 1923 and issued the sanads by entering into specific agreement 
with the occupant acting under wide powers vested in him under s. 67. Further 
I have not the least hesitation in holding that the Collector had not exceeded the 
powers and he has not misused his discretion in fixing the rates at which the assess- 
ment could be charged in terms of the standard rates fixed by Government under 
the Government Resolution referred to above, when he agreed to levy the rates 
prescribed in cols. 4 and 5 of the statement appended to the above mentioned Re- 
solution. So the opinion of the Deputy Collector who seems to have thought in 
the year 1932 that what the Collector had done in 1923 was wrong, is quite erro- 
neous, and his opinion formed in the year 1932 that though thé buildings are there 
the land must be deemed to be used for a purpose other than building purpose 
simply the buildings are being used for the purpose of storing hay, is unsound and 
illogical and is not supportable. under the rules.” 


The defendant appealed to the High Court. 
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B. G. Rao, Assistant Government Pleader, for the appellant in all appeals. 

C. K. Shah, for respondent No. 3 in Appeal No. 427 of 1939; for the 
respondents in Appeals Nos. 428, 430, 431 and 433 of 1939 and for res- 
pondent No. 1 in Appeal No. 429 of 1939. 

V. S. Desai, for P. B. Gajendragadkar, for the respondent in Appeal No. 432 
of 1939. 


DIVATIA J. These are all companion appeals in which there is Sne com- 
mon question of law. That question is whether the sanad, exhibit 24, amount- 
ed to an agreement between the Government and the occupants and as such 
was not capable of being cancelled by the Government before the expiry of 
the period of fifty years specified in the sanad. The lower appellate Court 
has held, differing from the trial Court, that it is an agreement which is not 
capable of being cancelled before the expiry of the term, and I agree with 
that conclusion. Whether the sanad be taken to have been given under 
s. 65 or under s. 67 of the Bombay Land Revenue Code, the point would be 
the same. 

It is contended on behalf of the Government that under s. 211 of the Bom- 
bay Land Revenue’ Code it would be competent to the Government to modify 
the terms of the sanad at any time. That argument is urged on the basis 
that the sanad is tantamount to a decision of a revenue officer. But it has 
been recently held by our High Court in The Government of the Province of 
Bombay v. Hormusji Manekji* that s. 211 does not apply to such documents 
embodying terms and conditions agreed to between the Government and the 
occupants. It is not therefore competent to the Government to modify the 
terms of a sanad if it embodies certain terms and conditions which are agreed 
to between the Government and the occupant. In that case the agreement 
was under s. 67. In the present case the sanad is issued under s. 65, but that 
would not make any difference as the principle is the same. I, therefore, 
agree with the lower appellate Court in holding that the claim of the Govern- 
ment to enhance the non-agricultural assessment beyond what is fixed in the 
sanad is not tenable. In view of this decision it is not necessary to dwell 
upon the other points raised in appeal. 

The decrees of the lower appellate Court are, therefore, confirmed and the 
appeals are dismissed with costs. 


Appeals dismissed. 


1 (1940) Letters Patent Appeal Wadia and Sen. JJ., on August 8, 
No. 40 of 1938, decided by N. J. 1940 (Unrep.). 
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GOVIND NARAYAN PRABHU 
v. 


BHIKU GOPAL MHALE.* 


Civil Procedure Code (Act XIV of 1882), Sec. 257A—-Dekkhan Agriculturists’ 
Relief Act (XVII of 1879), Sec. 13(c)—Bombay Act XIV of 1932+—Decree 
—Satisfaction—Sanction of Court—Statute—Repeal—Mention of repealed sta- 
tute in another existing statute—Effect. 


Certain immoveable property having been ordered to be sold in execution 
of a decree for money, the parties applied to the Court for permission to mort- 
gage the property in satisfaction of the decree, which application was “ granted 
subject to the usual conditions”. The mortgage was accordingly executed for 
Rs 2,192, of which Rs. 1,950 was settled as the decretal debt and Rs. 242 were 
added as advance interest. The whole amount was made payable in instal- 
ments, and it was provided that in case of default in payment of any instalment, 
interest at six per cent. was payable on the amount of the instalments in 
arrears. There was failure in payment of instalments and the plaintiffs sued to 
enforce the mortgage, when the defendants contended that the mortgage was 
void as offending against s. 257A of the Civil Procedure ‘Code, 1882, which was 
kept alive under s. 13, cl. (c), of the Dekkhan Agriculturists’ Relief Act, 1879, 
before its amendment by Bombay Act XIV of 1932 :— 

Held, (1) that assuming s. 257A of the Civil Procedure Code, 1882, applied 
_ to the mortgage, there was no contravention of its provisions by the mortgage ; 

(2) that the first part of s. 257A referred to agreements which suspended 
the operation of a decree and not to those which put an end to the execution 
of the decree altogether, as in the present case : 

Tukaram v. Ananibhat,) followed ; 
Bhagabai v. Narayan? referred to ; 

(3) that the amount of Rs. 242 added as interest in advance to the 
amount claimable in the darkhast having been less than the interest which 
would have accrued due under the decree, there was no question of excess pay- 
ment within the meaning of the second part of s. 257A; 

(4) that the provision as ta payment of further interest in case of default 
was by way of penalty and could be regarded as a separable part of the 


* Second Appeal No. 9 of 1940, 
from the decision of G. H. Salvi, 
District Judge of Kanara at Karwar, 
ın Appeal No. 87 of 1934, confirm- 
ing the decree passed by V. V. Pan- 
dit, First Class Subordinate Judge at 
Karwar, in Civil Suit No. 160 of 
1931. 

f The above Act which came into 
force on December 1, 1932, repealed 
the old cl. (c) of s. 13 of the Dek- 
khan Agriculturists’ Relief Act, 1879, 
and substituted a new clause which 


R. 52. 


runs as follows : 

(c) in the amount of principal 
there shall not be debited to the deb- 
tor any sum in excess of a sum due 
or to accrue due under a decree 
which the debtor may have agreed 
directly or indirectly to pay in pur- 
suance of any agreement relating to 
the satisfaction of the said decree. 

1 (1900) I. L. R. 25 Bom. 252, 

S. Cc. 2 Bom. L. R. 1012. 

2 (1907) I. L. R. 31 Bom. 552, 

S. C. 9 Bom. L. R. 950. 
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agreement, and that the mortgage as a whole was not thereby rendered void, 
under the second part of s. 257A: 
Bhagchand V. Radhakisan* and Chatru V. Kondajji Vithal,? followed: 

(5) that the order of the executing Court, “ granted subject to the usual 
conditions” was made with reference to O. XXI, r. 83, of the Civil Procedure 
Code, 1908, and could not be regarded as equivalent to the sanction which 
s. 257A: required. 

Semble. Section 257A of the Civil Procedure Code of 1882 is repealed by 
the Civil Procedure Code of 1908 and does not remain in force by virtue of 
its reference in s. 13(¢) of the Dekkhan Agriculturists’ Relief Act, 1879, as 
it stood before its amendment by Bombay Act XIV of 1952. 

Trimbak Kashiram v. Abaji, referred to with approval. 
Dattatraya V. Salvo+, doubted. 


SuIT on mortgage. 

On November 7, 1925, one Ganpati Mhale (predecessor of eBhiku and 
others, plaintiffs) sued Govind (defendant No. 1) and his brother Ganpat 
(father of defendants Nos. 2 to 4) on a promissory note, and obtained a 
decree, on March 12, 1926, for Rs. 1,610 and further interest at six per cent. 
per annum together with Rs. 228 as costs. 

In March, 1926, the decree-holder applied (darkhast No. 68 of 1926) to 
execute the decree for Rs. 1,877. Ganpat appeared and pleaded his status 
as an agriculturist. 

On June 7, 1926, the Court made an order for sale of the immoveable pro- 
perty belonging ta the defendants, 

On July 19, 1926, both the parties applied to the Court as uio: 

“As we have got it settled amicably to get the said darkhast disposed of by 
passing to the plaintiff above.a simple mortgage of our property attached by the 
plaintiff for the amount of the aforesaid darkhast we pray for leave of the Court 
by passing a simple mortgage of the said property to the plaintiff.” 

The Court immediately passed an order : 

“Granted subject te the ‘usual conditions, Costs on the applicant.” 


f 
On the same day the Court endorsed on the darkhast : 


“The parties having agreed that the property attached should be mortgaged to 
plaintiff and the'Court having granted their application asking for permission to 
do so it is unnecessary to consider the points raised [viz. the question of the 
status of agriculturist]. ‘ 


On the same day, 1e. July 19, 1926, Govind and Ganpat passed a simple 
mortgage of the attached properties to Ganpat, providing as follows :— 


“The amount settled as due to you from us according to the aforesaid darkhast 
proceeding is Rs. 1,950 and the amount of interest settled for repaying this amount 
in four instalments, at the rate of six per cent. per annum Rs. ’242. For repaying 
to you Rs. 2,191. due to you above, the instalments settled are as follows....In case 
we do not pay the amount of the respective instalments at the time stipulated 
for the respective instalments and keep the same in arrears, we are liable to pay 
on demand by you the principal and the interest at the rate of Rs. 6 on the 


1 (1908) I. L. R. 28 Bom. 62, 3 (1911) I. L. R. 35 Bom. 307, 
.S. ¢ 5 Bom. L, R. 672. S. ©. 13 Bom. L. R. 508. 
2 (1913) I L. R. 38 Bom. 219, 4 (19381) 34 Bom. L. R. 404. 


s. c. 15 Bom. L. R. 1129. 
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amount of the instalment in arrears from the date of default... The aforesaid 
darkhast proceeded with by you is to be dismissed without further steps.” 


On August 31, 1926, the applicant’s pleader presented a jahirt (purshis) 
to the Court : : 


“This darkhast is not being proceeded with. Hence the cost of the applicant 
should be awarded and this darkhast may be disposed of without further inquiry.” 


And the Court passed on the same day the following order :— , 
“ Judgment creditor does not proceed. Darkhast dismissed with costs.” 


The instalments stipulated for were not paid. 
On August 4, 1931, the plaintiffs Bhiku Gopal and others sued to enforce 


the mortgage. | 

In the trial Court some of the defendants were proved to be agriculturists. 
The Court, decreed the suit holding that the bond in suit was valid under 
s. 257A of the Civil Procedure Code, 1882, read with s. 13(c) of the Dek- 
khan Agriculturists’ Relief Act, 1879, for the following reasons :— 


“Though s. 257A of the old Civil Procedure Code has been expunged from the 
new Code, it still survives in s. 13(c) of the Dekkhan Agriculturists’ Relief Act 
and its repeal does not affect that section. See 34 Bom. L. R. 404 . .The require- 
ments of s. 257A have been satisfied in this case as the Court sanctioned the mort- 
gage of property by Govind and Ganpat to Ganpati. ‘See I. L. R. 21 Bom. 808. 
The learned pleader for plaintiffs has cited 1 Lah. L. J. 222. The learned pleader 
for defendants has cited 34 Bom. L. R. 404, but that ruling has no application 
to the facts of the present case because sanction to the mortgage has been given 
by the Court, while in 34 Bom. L. R. 404 no such sanction was given by the 
Court but the Court was merely informed of the satisfaction of the decree.” 


This decree was, on appeal, confirmed by the District Judge for the fol- 
lowing reasons : 


“Tt cannot be denied that the order so far as it shows that the sanction granted 
‘was subject to usual conditions was redundant... The addition of those words 
does indicate that the Court was under a wrong impression that some such condi- 
tions as those laid down in O, XXI, r. 83, under which a judgment-debtor can 
be allowed to alienate his property to a stranger on certain conditions, were valid 
under s. 257A of the old Civil Procedure Code. That does not affect the validity 
of the order. In Krishna v. Vasudeo (21 Bom. 808), though no formal sanction 
was recorded, the fact that the Court recorded the adjustment without objection 
‘was taken to be sufficient to satisfy the requirements of the said section in view 
of the facts that the execution of the bonds was sanctioned by the Court and 
the decrees had by reason of the certified and recorded adjustment become in- 
capable of execution. It is a fact that, in this case, the adjustment was not certi- 
fied and recorded ; but we have it that a jahirt was filed in terms of the mortgage 
bond which was executed after obtaining the needed sanction and the Court, it 
is clear from the order, made the order which clearly indicates that it knew that 
the darkhast claim was satisfied as the mortgage bond for the execution of which 
sanction was obtained was passed... The sanction cannot be taken to be invalid 
simply because there is nothing on the record to show whether the Court applied 
jts mind to the question whether the consideration for the agreement to give time 
was reasonable. When the section does not require anything to be put on record 
to indicate that the Court had applied its mind to the question, we have to take 
tt that the Court “deemed the consideration to be reasonable under the circum- 
stances of the case.” 


Some of the defendants appealed to the High Court. 
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A. G. Desai, for the appellants. 
D. R. Manerikar, for respondents Nos. 1 to 3, 5 and 6. 


BROOMFIELD J. The appellants were some of the defendants in a suit 
brought by the respondents on a simple mortgage for Rs. 2,192 dated July 19, 
1926. The main defence to the suit was that the mortgage was void. 

In order to understand how the point arose it is necessary to note the 
facts leading up to the mortgage suit and also certain statutory provisions. 
In a suit brought by the plaintiffs’ predecessor against defendant No. 1 and 
the father of defendants Nos. 2 to 4 on a promissory note, Suit No. 200 of 
1926, a decree was passed on March 12, 1926, for Rs. 1,610 and costs amount- 
ing to Rs. 228 and interest at the rate of six per cent. from the date of the 
suit, November 7, 1925. Execution was taken out, and in March, 1926, a 
darkhast was presented claiming Rs. 1,877 as due under the decree. On 
July 19, 1926, an application, exhibit 135, was put in by both pafties asking 
the Court’s permission for the execution of a mortgage of property belong- 
ing to the defendants in satisfaction of the decree. The application stated 
that the parties had settled amicably to get the darkhast disposed of by 
the execution of this mortgage and the Court was asked to grant time for 
the purpose. The Court’s order on this application was “Granted subject 
to the usual conditions. Costs on the applicant. July 19, 1926.” In making 
the order subject to the usual conditions it is evident that the Court had 
in mind r. 83 of O. XXI of the Civil Procedure Code, 1908, for on June 7, 
1926, an order for sale of the defendants’ property had been made and it 
was therefore necessary to get the Court’s sanction for postponement of the 
sale and execution of the mortgage. The mortgage deed duly executed was 
put in on the same day. It provided that the amount due to the decree- 
holder had been settled to be Rs. 1,950 and it was agreed that to this sum 
Rs. 242 should be added as advance interest and the total amount of 
Rs. 2,192 was made payable in four instalments of Rs. 548 each. The 
mortgage was executed in consideration of this amount, and it was provided 
that in case of default in payment of these instalments interest at six -per 


. cent. was payable on the amount of any instalment in arrears. It was also 


provided that the darkhast should be dismissed without any further steps. 
being taken in execution. The defendants failed to pay as provided in the 
mortgage deed and on August 4, 1931, the mortgagees filed the suit which has 
given rise to this appeal against the mortgagors and subsequent mortgagees 
of the property. 

The statutory provisions which we have to consider are s. 257A of the 
old Civil Procedure Code and s. 13(c) of the Dekkhan Agriculturists’ Relief 
Act. Section 257A was incorporated in the Civil Procedure Code of 1877 
by an amending Act passed in 1879. It was then incorporated in the Code 
of 1882 but it was repealed by the present Code of 1908. The section was 
in these terms :— 

“ Every agreement to give time for the satisfaction of a judgment-debt shall be 
void unless it is made for consideration and with the sanction of the Court which 
passed the decree, and such Cotrrt deems the consideration to be under the cir- 
cumstances reasonable. 

Every agreement for the satisfaction of a judgment-debt, which provides for 


VOL. XLIV. ] THE BOMBAY LAW REPORTER. 


the payment, directly or indirectly, of any sum in excess of the sum due or to 
accrue due under the decree, shall be void unless it is made with the like sanction. 

Any sum paid in contravention of the provisions of this secticn shall be applied 
to the satisfaction of the judgment-debt ; and the surplus, if any, shall be recover- 
able by the judgment-debtor ”. 

Clause (c) of s. 13 of the Dekkhan Agriculturists’ Relief Act as it stood 
prior to a recent amendment by Bombay Act XIV of 1932 was in these 
terms : 

“In the amount of principal there shall not be debited to the debtor any money 
which he may have agreed to pay in contravention of section 257A of the Code of 
Civil Procedure ”. 

It has been argued by the defendants, and the contention has been accepted 
by both the lower Courts relying on a decision in Dattatraya v. Salvo*, that 
for the purposes of s. 13 of the Dekkhan Agriculturists’ Relief Act, s. 257A 
of the old, Civil Procedure Code remained in force in spite of its repeal by 
the Code of 1908. | 

Looking at the matter first apart from authority, I find considerable diffi- 
culty in holding that this is the real and necessary consequence of the reten- 
tion in s. 13(c) of the Dekkhan Agriculturists’ Relief Act of the reference 
to s..257A. When one speaks of al thing being done in contravention of the 
law, one normally means something illegal according to the law in force at 
the time. When the Dekkhan Agriculturists’ Relief Act was enacted, agree- 
ments of the kind referred to in s. 257A without the sanction of the Court 
were void, and it was natural therefore that in prescribing the method in 
which an account was to be taken under the Act the legislature should 
provide that such illegal agreements should be ignored. After s. 257A was 
repealed and agreements of the kind ceased to be illegal, s. 13(c) of the 
Dekkhan Agriculturists’ Relief Act could still be construed so as to give 
the words “in contravention of” their ordinary meaning. For the Courts 
for a considerable time would still have to deal with transactions which 
took place prior to the repeal and were therefore void when they took place. 
The repeal of s. 257A was not retrospective and therefore the wording of 
s. 13(¢) could not very well be changed, though in course of time it would 
become obsolete. The other view implies that the words “in contravention 
of” in s, 13(c) were merely descriptive of the kind of agreements made 
void by s. 257A and that the intention of the legislature was that such 
agreements should be ignored in taking accounts under the Dekkhan Agri- 
culturists’ Relief Act irrespective of whether the agreements were illegal or 
not. Speaking for myself, I doubt very much whether that intention can 
reasonably be presumed. 

Trimbak Kashiram v. Abaji? was a case of a suit brought while the Code 
of 1882 was still in force, though it fell to be decided after the repeal of 
s. 257A. The question was whether the repeal of that section rendered valid 
an agreement in contravention of its terms. It was held that it did not. 
Mr. Justice Chandavarkar’s judgment is very short and may be given in 
full : ; 


1 (1931) 34 Bom. L. R. 404. 2 (1911) I. L. R. 35 Bom. 307, 
S. c. 13 Bom. L. R. 508. 
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“The question is whether section 13(c) ‘of the Dekkhan Agriculturists’ Relief 
Act must be regarded as repealed in consequence of the repeal of section 257A 
of the old Code of Civil Procedure (Act XIV of 1882) by, the new Code (Act 
V of 1908). That section of thd Dekkhan Agriculturists’ Relief Act incorporates - 
by reference section 257A of the old Code; and it is argued by Mr. Patvardhan 
for the appellant that its repeal has the effect of repealing section 13, clause (c) 
of the Act also. But in the words of Brett, L. J., in Clarke V. Bradlaugh* ; ‘ Where 
a statute is incorporated by reference into a second statute, the repeal of the 
first... by a third does not affect the second’. See also Maxwell on Statutes, 
3rd edition, page 590”. 

That is quite in accordance with the construction of s. 13(c) which I 
have suggested and does not necessarily imply that s. 257A was to be treated 
as applying to transactions taking place after it had ceased to be law. The 
Court said that s. 13(c): was not repealed and that is clear. But the section 
still has to be construed and in Trimbak v. Abaji the Court was not con- 
cerned with any question of construction of the section. This case was fol- 
lowed in Dattatraya v. Salvo and there no doubt the Court took the view 
that s. 257A remained in operation for the purposes of the Dekkhan Agri- 
culturists’ Relief Act after its repeal and it was held to invali- 


‘date an agreement made in 1924. With all respect to the learned Judges 


who decided the case, I should feel great difficulty in following this deci- 
sion because the only authority cited on the particular point is Trimbak v. 
Abaji which, as I understand it, decided no such thing. 

The point has become more or less academic in view of the amendment 
of s. 13 (c) in 1932. The clause now contains no reference to s. 257A. 
Moreover, as it happens, it is not necessary to decide the point for the pur- 
poses of the present case. Assuming for the sake of argument that s. 257A 
is to be treated as applying to the mortgage with which we are concerned, 
we are not satisfied that there has been any contravention of its provisions. 
There is some force in Mr. Manerikar’s argument that s. 13(c), which speaks 
only of an agreement by the debtor to pay, has reference only to the second 
part of s. 257A, for obviously it is the creditor and not the debtor who agrees 
to give time under the first part. However that may be, it has been held 
that the first part of the section refers to agreements which suspend the opera- 
tion of a decree, not to those which put an end to the execution of the decree 
altogether: see Tukaram v. Anantbhai*. The judgment of Sir Lawrence 
Jenkins in this case contains an exhaustive discussion of previous authorities 
including the full bench case of Heera Nema v. Pestonji? relied on by the 
appellants here. Tukaram v. Anantbhat was followed in Bhagabai v. Nara- 
yan*, and though it has been discussed in many cases it does not appear to 
have been dissented from or overruled. The mortgage agreement here ex- 
pressly provided that no further steps were to be taken with the execution 
proceedings. It is therefore not within the mischief of the first part of 
s. 257A. 

As regards the second part of the section we agree with the learned District 


. 1 (1881) 8 Q. B. D. 63, 69. © EB 
2 (1900) I. L. R. 25 Bom. 252, 4 (1907) I. L. R. 31 Bom. 552, 
sS. c. 2 Bom. L. R. 1012. S. C. 9 Bom. L. R. 930, 


3 (1898) I. L. R. 22 Bom. 693. 
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Judge that, as the amount of Rs. 242 added as interest in advance to the 
amount claimable in the darkhast was less than the interest which would have 
accrued due under the decree, there is no question of any excess payment. The 
provisions in the mortgage bond as to payment of further interest in case of 
default were by way of penalty and could be regarded as a separable part of 
the agreement. The mortgage as a whole therefore would not be rendered 
void. On that point reference may be made to Bhagchand v. Radhakisan* 
and Chatru v. Kondaji Vithal?. That being so there was no contravention cf 
the second part of s. 257A either. 

We are unable to agree with the Courts below that the executing Court's 
order “ granted subject to the usual conditions ” can be regarded as equivalent 
to the sanction which s. 257A required. It is quite clear, we think, that the 
order was made with reference to O. XXI, r. 83. The Court was not dealing 
with the case under the Dekkhan Agriculturists’ Relief Act and there is no 
reason to stippose that it had s. 257A in mind at all. One of the anomalous 
results which would seem to follow from the decision in Dattatraya v. Salvo is 
that a Court not acting under the Dekkhan Agriculturists’ Relief Act but 
under the Civil Procedure Code, when called upon to deal with an agreement 
which was perfectly legal under the ordinary law, must bear in mind the 
possibility that at some future date there might be a proceeding under the Dek- 
khan Agriculturists’ Relief Act and in anticipation of that must pass an order 
under s. 257A of the old Civil Procedure Code which had been repealed. 
However that may be, the executing Court in the present case obviously did 
not do this. We think there was no sanction of the kind contemplated in 
s. 2o7A, but as we also think that no sanction was required, that is immaterial. 

In the result we confirm the decrees of the lower Courts and dismiss the 
appeal with costs. Costs to be awarded to plaintiffs only. i 

It should be noted that so far as appellant No. 5 is concerned the appeal 
has abated, he having died and his heirs not having been brought on record 
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able under attachment—Disposal of application for execution—Whether amounts 
to dismissal of such application. 


Section 92 of the Transfer of Property Act, 1882, is retrospective in its effect. 

Hira Singh v. Jai Singh, Tota Ram v. Ram Lal? Subraya v. Timmanna,3 
and Isap v. Umarji followed. ' 

Tukaram v. Atmaram,5 referred to. 

Where a person himself redeems a mortgage, that is to say, pays the mortgage 
money out of his own pocket and not merely discharges a contractual liability 
to make the payment, he is entitled to the right of subrogation under the first 
paragraph of s. 92, if he is one of the persons, other than the mortgagor, enumer- 
ated in s. 91. Where, however, such person does not himself redeem the mort- 
gage, that is to say, does not himself pay the money out of his own pocket in 
excess of his contractual liability but advances money to a mortgagor and the 
money is utilized for payment of a prior mortgage, whether the money is actu- 
ally paid through the hands of the mortgagor or is left for such payment in the 
hands of the person advancing the money and it is then paid to the prior mort- 
gagee through the hands of that person, the latter acquires the right of subro- 
gation under the third paragraph of s. 92, only if the mortgagor has by a regis- 
tered instrument agreed that he shall be so subrogated. 

Hira Singh v. Jat Singh, Lakshmi Anima V. Sankara Narayana Menon,’ and 
Rai Bahadur Bansidhar Dhandhania v. Keairoo Mandar,’ followed. 

Section 64 of the Civil Procedure Code, 1908, is intended to save rights which 
do not conflict with the claims enforceable under the attachment. 

Dinobundhu Shaw Chowdhry v. Jegmaye Dasi,® followed. 


ł 


In a suit for money the plaintiff got attachment before judgment levied on 
certain lands belonging to the defendants but which were in his possession 
as mortgagee. Sometime afterwards the defendants mortgaged the lands to 
the applicants for Rs. 3,000, of which Rs. 1,710 were paid in cash to the defen- 
dants and the balance of Rs. 1,290 was left with the applicants for paying to 
the plaintiff in discharge of his mortgage. Accordingly the applicants deposited 
the sum of Rs. 1,290 in Court under s, 83 of the Transfer of Property Act, 1882. 
The plaintiff accepted payment of the amount in satisfaction of the mortgage 
and delivered over possession of the lands to the applicants. The plaintiff there- 
after obtained a decree ın his suit, and filed applications to execute the decree. 
In one of those applications in 1932, Rs. 559 were realised and the application 
was duly disposed of. In the following application for execution the plaintiff 
did not attach the lands in dispute as according to him they were already 
attached before judgment, and applied for sale of the lands. The applicants 
intervened ‘in the proceedings and contended that the attachment before judg- 
ment ceased: under O. XXI, r. 57, of the Civil Procedure Code, 1908, as the 
application of 1932 was dismissed for default, that the sale should be held sub. 
ject to their mortgage for Rs. 3,000, and that in any event they were entitled 
to subrogate themselves to the plaintiff so far as Rs. 1,290 were concerned :—~ 


Held, (1); that a part of the mortgage in favour of the applicants was in- 
tended to have the effect of the virtual substitution of the mortgagee for the 
original mortgagee, and that s. 64 of the Civil Procedure Code could not be 


[1937] All. 880. 

(1932) I. L. R. 54 All. 897, F.B. 
(1938) 40 Bom. L. R. 1091. (1938) I. L. R. 17 Pat. 666. 
(1937) 39 Bom. L. R. 1309. (1901) I. L. R. 29 Cal. 154, 
(1938) 40 Bom. L. R. 1192. S. C. 4 Bom, L. R. 238, P.C. 
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said to have rendered that part of the transaction void, as it in no way preju- 
diced the claims of the plaintiff against the property which he had got attached: 
Dinobundhu Shaw Chowdhry v. Jogmaya Dasi> followed : 

(2) that if the plaintiff wanted to proceed against the lands free from en- 
cumbrances, he should have got them attached a second time after his mortgage 
had been satisfied ; 

(3) that it was difficult to say, particularly in view of the proceedings under 
s. 83-of the Transfer of Property Act, 1882, that the applicants were not en- 
titled to subrogation under the first paragraph of s. 92 of the Act; 

(4) that, therefore, the lands should be sold subject to a charge of Rs. 1,290 
in favour of the applicants, the mortgage in their favour not being void under 
s. 64 of the Civil Procedure Code to that extent ; 

(5) that as regards the application of 1932, there was nothing on the record 
to show what it was that the plaintiff failed to do which might be regarded as 
default on his part and which would justify the inference that the application 
was disMissed for default and not disposed of as expressly stated in the order 
on it. 


PROCEEDINGS in execution. 

In the year 1922 the plaintiff Vishnu who had acquired interest in five lands 
belonging to Bharma and others (defendants) sued one Kalkundri, the prior 
mortgagee. The suit ended in a consent decree, under which the plaintiff re- 
deemed the prior mortgage on payment of Rs. 1,200, and the lands passed 
into his possession. The plaintiff thus became the mortgagee in possession 
of the five lands. 

On November 7, 1924, the plaintiff filed a suit (No. 246 of 1924) on a 
money claim against the defendants. On December 17, 1924, he got attach- 
ment before judgment levied on the five lands which were already in his pos- 
session and on other lands belonging to the defendants. 

On May 16, 1925, the defendants mortgaged their lands to one Gurling- 

appa (father of Shankareppa and another, applicants) for Rs. 3,000. Out 
of the amount Gurlingappa paid Rs. 1,710 in cash to the defendants. As 
regards the balance of Rs. 1,290, the deed provided as follows :— 
- “Rs. 1,290. Hukeri Court suit No. 125 of 1922 and Mis. darkhast No. 235 of 
1924, The below mentioned properties are in the possession of Vishnu Balkrishna 
Naik Daddi under possessory mortgage deed for Rs. 1,290 in accordance with the 
above said suit and darkhast. The said sum of Rs. 1,290 is deposited with you for 
paying the said Vishnu Balkrishna You are to pay Rs. 1,290 to the said mort- 
gagee in possession, viz. Vishnu Balkrishna Naik as mentioned above and take in 
your possession your lands.’ | | 

Accordingly Gurlingappa paid Rs. 1,290 in Court, under s. 83 of the 
Transfer of Property Act, 1882, for payment to the plaintiff. On June 1, 
1926, the plaintiff accepted the amount and delivered possession of the lands 
to Gurlingappa free from his mortgage. 

On March 31, 1927, the plaintiff obtained a money decree for Rs. 1,220 
against the defendants in Suit No. 246 of 1924. 

The plaintiff applied to the Court to execute the’ above decree. 

In 1928, he applied (darkhast No. 283 of 1928), but the application came 
to an end on June 25, 1929. 


1 (1901) I. L. R. 29 Cal. 154, S. c. 4 Bom. L. R. 238, P.C. 
R. 53. 
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He applied again in 1930 (darkhast No. 408 of 1930). In the course of 
the proceedings Rs. 200 were realised, and the darkhast was disposed of on 
October 10, 1932. 

In 1932 he applied for the third time (darkhast No. 765 of 1932). The 
application was transferred to the Hukeri Court, where it was renumbered as 
No. 17 of 1935. In execution Rs. 559 were realised, which were ordered to 
be paid to the plaintiff, on June 10, 1936. The proceedings stated :— 

“Rs, 559 to be paid to the decree-holder or his pleader. Nazir’s report. The 
said amount having been paid to the plaintiff a receipt No. 5 dated April 4, 1936, 


has been obtained. Decree partly satisfied by payment of Rs. 559 through the Court. 
Darkhast disposed of. Costs on the judgment-debtor ...Decided on June 10, 1936.” 


In 1936 the plaintiff filed the present application (darkhast No. 253 of 
1936) to execute the decree by sale of the five lands as well as other lands 
belonging to defendants. He alleged that as the lands were’ alreagy attached 
before judgment no fresh attachment was necessary. 

On August 8, 1936, the applicants (the son and grandson of Gurlingappa 

who died in the meantime) intervened in the execution proceedings, and pray- 
ed (1) that the attachment before judgment having ceased on account of the 
dismissal of the previous darkhast No. 765 of 1932, the property now sought 
to be sold should be sold subject to the mortgage of Rs. 3,000 in their favour, 
and (2) that alternatively the property should be sold subject to the prior 
charge of Rs, 1,290 paid by Gurlingappa to satisfy the plaintiff's prior mort- 
gage. : 
The executing Court recorded findings which were reversed on appeal, and 
on remand held that it was not proved that any one of the previous darkhasts 
was dismissed by reason of the decree-holder’s default, and that the applicants 
were subrogated to the extent of Rs. 1,290, which were due to the plaintiff by 
the judgment-debtors on a mortgage and which were paid off by Gurlingappa. 
The Court observed as follows :— | 

“ The original owners were entitled to pay off the mortgage amount and also the 
attachment amount. The attachment ‘order could not have any reference to the 
mortgage encumbrance of the decree-holder. The original owners specifically re- 
ferred to the mortgage of the decree-holder. Thus the applicants subrogated to the 
rights of the decree-holder when the amount of Rs. 1,290 was paid off. If the appli- 
cants had not paid off the decree-holder’s mortgage amount the latter would not 
have lost his right of the mortgage on account of the attachment order. As the 
attachment order is specific enough and as the attachment of the properties is made 
subject to the mortgage encumbrance, the properties cannot be available free from 
the mortgage to the person who attached the properties. Although there is no speci- 
fic contract between the owners and the applicants, it is quite clear from the word- 
ings of the mortgage deed that the applicants were to pay Rs. 1,290 to the decree- 
holder and take possession of the properties. In equity also the applicants are en- 
titled to get. the priority.” 

These findings were upheld by the Assistant Judge, for the following rea- 
sons :— T 

“ To me it appears that the question in this case is not really one of subrogation 
but that it is whether the mortgage of Rs. 3,000 is wholly void or whether the appli- 
cants can claim to have the property sold subject to a charge of Rs. 1,290 in their 


favour. It will be seen from the wording of s. 64 of the Civil Procedure Code that 
a private transfer of the attached property is not made absolutely void but is said 
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to be void only as against all claims enforceable under the attachment. In this case, 
it cannot be denied that the property attached having been subject to a mortgage 
of Rs. 1,290 before the attachment, the decree-holder can sell the property only sub- 
ject to that mortgage. That was really the claim which he could enforce under the 
attachment. See I. L. R. 29 Cal. 154, p.c. Following this decision, the Allahabad 
High Court has in Lachhmi Narayan v. Babu Ram, (1935, A. I. R. All. 391) held 
that where an attached property is mortgaged contrary to the attachment and part 
of the consideration is utilized in paying off prior encumbrances having charge on 
the property, the mortgage is valid only to this extent. It must be considered to. be 
void regarding only the other portion of consideration. In Nasiruddin vy, Ahmad 
Hussen (1926, A. I. R. P. C, 109) the Privy Council have laid down: ‘ Where 
a sale of property is found to be invalid owing to a prior contract of sale by the 
vendor, but the purchaser has in the meantime paid mortgages on the property, he 
is entitled to stand in the shoes of the mortgagee whom he has paid off.’ Applying 
the principle laid down in the above two Privy Council cases, I think that the appli- 
cants who have paid Rs. 1,290 to the plaintiff himself in satisfaction of a prior mort- 
gage existing before attachment are entitled to have the attached property sold sub- 
ject to a charge for payment of that amount with reasonable interest thereon. Even 
if we look at the principle in s. 92 of the Transfer of Property Act, the applicants 
will be entitled to subrogation. ... The rights of the applicants came into exist- 
ence in 1926 and therefore s. 74 before the amendment in 1929 would apply. That 
section did not require an agreement in writing about subrogation .... I therefore 
hold that the mortgage of Rs. 3,000 is valid to the extent of Rs. 1,290 and that it 
is invalid only so far as the rest of the consideration is concerned.” 


The plaintiff appealed to the High Court. 


H. B. Gumaste, for the appellant. 
P. B. Gajendragadkar, for the respondents. 


SEN J. This is an appeal against an order made by the Assistant Judge 
of Belgaum in an appeal against an order passed by the Subordinate Judge 
of Hukeri on an application made in execution proceedings. The material 
facts are these :— 

The plaintiff in a suit filed in 1924 obtained a money decree against four- 
teen judgment-debtors. He got the five lands now sought to be sold and 
other lands belonging to the defendants attached before judgment on Decem- 
ber 17, 1924. Before this, in 1922, the plaintiff, who had acquired an interest 
in the suit lands, had filed a suit against the prior mortgagee, one Kalkundri, 
and there was a consent decree under which he was allowed to redeem that 
mortgage on payment of Rs. 1,290, and the lands were taken by him in his 
possession. ‘He thus stood in the position of the mortgagee. On May 16, 
1925, the defendants mortgaged the lands to one Gurlingappa, the father of 
applicant, No. 1, for Rs. 3,000. They took Rs. 1,710 from Gurlingappa and 
there was a stipulation that Gurlingappa was to pay off the plaintiff’s mort- 
gage by paying him Rs. 1,290. Gurlingappa deposited the amount in Court 
with an application under s. 83 of the Transfer of Property Act, 1882, and 
ihe plaintiff accepted the amount in full satisfaction of his mortgage debt and 


delivered possession of the lands to Gurlingappa. The plaintiff filed dar- 


khasts in execution of his decree in 1928, 1930 and 1932 before the present 
Darkhast No. 253 of 1986 was filed. The darkhast of 1932 was transferred 
to the Court at Hukeri and was given number 13 of 1935. - In that darkhast 
cerlain lands were sold and an amount of Rs. 559 was realised, and the dar- 


khast was disposed of on June 10, 1936. In the present darkhast the decree- 
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holder contended that as the lands in question were attached before judg- 
ment no fresh attachment was necessary. The papers were accordingly sent 
to the Collector for sale of the lands. On August 10, 1936, Gurlingappa’s 
son and grandson (Gurlingappa having died meanwhile) made an applica- 
tion to the Court contending that the attachment before judgment had ceased 
by the operation of O. XXI, r. 57, of the Civil Procedure Code, 1908, as the 


darkhast of 1935 had been dismissed owing to a default on the part of the - . 


decree-holder, and that if the lands were to be sold, they should be sold sub- 
ject to the mortgage of Rs. 3,000, or at least subject to the charge of Rs. 1,290 
paid by Gurlingappa to satisfy the decree-holder’s prior mortgage. The de- 
cree-holder’s reply was that the mortgage of 1925 was void as it came into 
existence during the attachment and, that the attachment had not come to an 
end as there had been no default on his part when the darkhast of 1935 was 
disposed of. . 

The trial Court held that the attachment had ceased and that the appli- 
cants were entitled to a charge of Rs. 3,000 on account of the mortgage of 
1925. On appeal there was a remand and the finding of the trial Court after `- 
remand was that there had been no default on the part of the decree-holder 
in the darkhast of 1935 and that the applicants were subrogated to the extent 
of Rs. 1,290 to the rights of the prior mortgagee. The appellate Court held 
that Darkhast No. 13 of 1935 was not dismissed by reason of the decree- 
holders default and that the respondents, i.e. the applicants, were entitled 
to have the lands in dispute sold subject to a charge of payment of Rs. 1,290 
to them. The grounds on which the first point was decided were that the 
darkhast had not been “ dismissed” but “ disposed of”, that some amount 
had been realised thereunder and that the costs of the execution were awarded 
to the decree-holder. On the second question it held that the question was 
really not one of subrogation; but whether the mortgage of Rs. 3,000 was 
wholly void or whether the respondents could claim to have the property sold 
subject to a charge of Rs. 1,290 in thein favour. Under s. 64 of the Civil 
Procedure Code a private transfer of the property attached is not absolutely 
void, but void only as against all claims enforceable under the attachment, 
and as the property attached had been subject to the payment of Rs. 1,290 
before the attachment and the decree-holder could sell the property only sub- 
ject to that mortgage, it was held that the mortgage of 1925 could not be void 
as regards that part of the transaction under which Gurlingappa paid off -the 
prior mortgage of the decree-holder. Relying on Dinobundhu Shaw Chow- 
dhry v. Jogmaya Dasit the lower appellate Court held that the applicants, 
having paid Rs. 1,290 to the decree-holder in satisfaction of his prior mort- 
gage, were entitled to have the attached property sold subject to a charge to 
that extent. It also came‘to the conclusion that the applicants were entitled 
to subrogation on the principle enunciated in s. 92 of the’ Transfer of Property 
Act. Accordingly, it modified the order of the trial Court and directed that 
the property be. sold subject to ‘such charge. l 

Mr. Gumaste on behalf of the appellant, the decree-holder, has concerned 
himself only with the second question raised by the lower appellate Court, 


1 (1901) I. L. R. 29 Cal. 154, S. c. 4 Bom. L. R. 238, P.C. ` 
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namely, whether the applicants are entitled ta have the lands in dispute sold 
subject to a charge of Rs. 1,290 in their favour, the finding on the first issue 
being in his client’s favour. He has contended that s. 92 of the Transfer of 
Property Act cannot apply in this case, because if that section applied, the 
applicants could invoke the benefit of only paragraph 3 of that section ; and 
that paragraph provides that a person who has advanced to a mortgagor 
money with which the mortgage has been redeemed shall be subrogated to the 
rights of the mortgagee whose mortgage has been redeemed, if the mortgagor 
has by a registered instrument agreed that such persons shall be so subrogated. 
Admittedly there is no registered instrument of agreement as to subrogation 
in this case. Mr. Gumaste has further contended that in the present case the 
money with which the prior mortgage of the decree-holder has been redeemed 
was not money advanced by Gurlingappa for the protection of his interest, 
but that it must be deemed to be money belonging to the mortgagor, i.e. money 
to which in the-first instance the mortgagor was entitled under the mortgage 
and which the mortgagor required Gurlingappa to utilize in redeeming the 
prior mortgage ; and that being so, he has argued that paragraph 1 of s. 92 
cannot apply and that paragraph 3 also requires that the money used for 
redeeming the prior mortgage must be advanced by the person who claims to 
be subrogated. He has further contended that s. 92 is retrospective in its 
operation. On this last point there are decisions of the Allahabad High Court 
[Hira Singh V. Jai Singh’ and Tota Ram v. Ram Lal?) as well as of this 
Court, namely, Subraya'v. Timmannæ and Isap v. Umarji,* that s. 92 of the 
Transfer of Property Act is retrospective in its operation. In Tukeram V. 
Atmaram” it was held that s. 53A is retrospective in its operation, and the 
arguments used in that decision apply with equal force to s. 92. In view of 
these decisions of this Court it is not open to the respondents to contend 
that s. 92 is not retrospective, and Mr. Gajendragadkar on behalf of the res- 
pondents has not raised any contention on this point. 

As ‘to the other propositions relied on by Mr. Gumaste he has relied on 
Hira Singh v. Jai Singh, Lakshmi Amma v. Sankara Nerayana Menon,‘ and 
Rai Bahadur Bansidhet Dhandhania-v. Kairoo Mandar’ In the first of 
these cases it has been held that where a person himself redeems a mortgage, 
that is to say, pays the mortgage money out of his own pocket and not merely 
discharges a contractual liability to make the payment, he is entitled to the 
right of subrogation under the first paragraph of s. 92 if he is one of the per- 
sons, other than the mortgagor, enumerated in s. 91, but that where the per- 
son does not himself redeem the mortgage, that is to say, does not himself pay 
the money out! of his own pocket in excess of his contractual liability but ad- 
vances money to a mortgagor and the money is utilized for payment of a 
prior mortgage, whether the money is actually paid through the hands of the 
mortgagor or is left for such payment in the hands of the person advancing 
the money and it is then paid to the prior mortgagee through the hands of 
that person, the latter acquires the right of subrogation under the third para- 


1 [1937] All, 880. 5 (1938) 40-Bom. L. R. 1192. 
2 (1932) I. L. R. 54 All. 897, F.B. 6 [1937] All. 880. `- 

3 (1988) 40 Bom. L. R. 1001. 7 (1985) I.L. R.59 Mad. 359, FB. 
4 (19387) 39 Bom. L. R. 1309. 8 (1938) I. L. R. 17 Pat. 666. 
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graph of s. 92, only if the mortgagor has by a registered instrument agreed 
that he shall be so subrogated. Mr. Gumaste has contended that in the pre- 
sent case it cannot be held that the money utilised for the payment’ of the 
prior mortgage was advanced by Gurlingappa. He has referred to the terms 
of the mortgage bond, exhibit 54, in which the mortgagor said that the amount 
of Rs. 1,290 was deposited with Gurlingappa for paying the prior mortgagee 
Vishnu Balkrishna. His contention, therefore, is that the applicants cannot 
come either under the first paragraph or the third paragraph of s. 92. 

Mr. Gajendragadkar on behalf of the respondents has contended that the 
question raised by this case does not primarily concern s. 92 of the Transfer 
of Property Act at all, though no doubt the applicants in their application, 
exhibit 14, claimed that the applicant No. 1’s father was subrogated to the 
prior right of the decree-holder in respect of Rs. 1,290, and the trial Court, 
after the remand, raised an issue whether the respondents (applicants) were 
subrogated to the extent of Rs. 1,290 which was duc to the appellant (decree- 
holder), and which was paid off by respondent No. 1’s father Gurlingappa. 
Mr. Gajendragadkar has contended that under s. 64 of the Civil Procedure 
Code the whole of the mortgage transaction cannot be held to be void but 
that (as the lower appellate Court has held) the mortgage must be held to be 
good in so far as it was not contrary to the attachment of 1924, that is, to 
the extent of Rs. 1,290. Section 64 is in these terms :— 

“Where an attachment has been made, any private transfer or delivery of the 
property attached or of any interest therein and any payment to the judgment-debtor 


of any debt, dividend or other monies contrary to such attachment, shall be void 
as against all claims enforceable under the attachment. 


* * * * we FS 


There is no doubt that the expressions “contrary to such attachment” and 
“as against all claims enforceable under the attachment” limit the opera- 
tion of s. 64 only to certain transfers or acquisitions of interest or payments 
to the judgment-debtor. What was attached in 1924 was the property sub- 
ject to the mortgage in favour of the decree-holder, and the terms of exhibit 
54 make it clear that the sum of Rs. 1,290 expressly and separately mention- 
ed as part of ‘the consideration for the mortgage was included in order that 
it might be utilized for paying off the prior mortgage debt, that is, for a 
purpose which was unaffected by the attachment, i.e. not connected with the 
judgment-debtors’ equity of redemption which was under attachment. It 
seems to me, therefore, that the learned advocate for the respondents is right 
in contending that the payment of the amount out of Rs. 3,000 which was 
to be utilized for the payment of the earlier mortgage was not affected by the 
attachment, or to use the words of the section, was not “contrary to the 
attachment ” and was not “against any claim enforceable under the attach- 
ment ”. 

Mr. Gumaste, however, has contended that the mortgage must be regarded 
as an entire transaction, and that as it must be held that the amount of 
Rs. 1,290 paid for the discharge of the prior mortgage was not paid by Gur- 
lingappa but by the judgment-debtors themselves, it is not possible to say 
that a part of the transaction of 1925 was not vitiated by the prior attach- 
ment. It seems to me, however, that the very object with which s. 64 has 
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been enacted is to save rights which do not conflict with the claims enforceable 
under the attachment. This is clear from the Privy Council decision in Dino- 
bundhu Shaw Chowdhry v. Jogmaya Dasi, referred to in the judgment of 
the lower appellate Court. The facts in that case were that the respondent 
was a mortgagee of a property which the appellant purchased at an execution 
sale and the respondent sued to enforce his lien under the mortgage, the appel- 
lant’s purchase being subject to his prior lien. The attachment under which 
the sale to the appellant took place was made in 1891 at which time the pro- 
perty was subject to two mortgages dated 1888 and 1890. At the time of the 
attachment the mortgagor was arranging with the respondent for an advance 
of Rs. 40,000 to enable him to pay off those two mortgages, and in accord- 
ance with the arrangement made he executed in the respondent’s favour a 
mortgage bond which, after reciting the two carlier mortgages and the fact 
that the loan of Rs. 40,000 was taken in order to pay them off, contained the 
stipulation that after the money due on the aforesaid two mortgages had been 
repaid the mortgagor shall cause a reconveyance of those properties to be 
executed and registered and would make over to the respondent the mortgage 
deeds regarding those earlier mortgages. Accordingly Rs. 40,000 was ad- 
vanced, the two mortgages paid off, and the property reconveyed to the mort- 
gagor who handed over the reconveyances to the respondent. The sale at 
which the appellant purchased property took place about ‘nine months later. 
One of the arguments advanced by the appellant in that case was that the 
effect of s. 276 of the Civil Procedure Code (which corresponds to s. 64 of 
the present Code) was to make void, as against him, the respondent’s mort- 
gage, it having been made pending the attachment of October, 1891. Their 
Lordships held (p. 166) :— | 

“So to construe this section would be quite wrong. So far as the mortgage for 
40,000 rupees prejudiced the execution creditor, it is void as against him ; but the 
section does not render void transactions which ın no way prejudice him ; and to 
hold the mortgage void so as to confer upon him a benefit, which no one ever in- 
tended he should have, is entirely to ignore the object of the section and to pervert 
its obvious meaning. It is impossible to hold that the effect of that section is to 
give an execution creditor an unincumbered fee simple instead of an equity of re- 
demption against the intention of the parties.” 
These remarks, in our opinion, apply with equal force to the contentions and 
the claim put forward by the decree-holder. As I have said above, Gurling- 
appa deposited Rs. 1,290 out of the mortgage amount of Rs. 3,000 in Court 
with an application under s. 83 of the Transfer of Property Act, and the 
plaintiff not only accepted that amount in full satisfaction of his mortgage 
debt but also handed over possession of the lands to Gurlingappa. It could 
hardly have been the intention of any party that the decree-holder should 
not only recover Rs. 1,290 on his mortgage debt but should also be entitled 
to bring to sale the property free from all encumbrances. It seems to me, 
therefore, clear that a part of the transaction of 1925 was intended to have 
the effect of the virtual substitution of one mortgagee, viz., Gurlingappa, for 
the original mortgagee, and s. 64 cannot be said to have rendered that part of 
the transaction void, as it in no way prejudiced’ the claims of the decree- 
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holder against the property which he had got attached. 

Mr. Gumaste has sought to distinguish the facts of Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi from the facts of the present case on the ground 
that there was a distinct arrangement in that case under which Rs. 40,000 
was to be advanced by the respondent with the express object of paying off 
the prior mortgages, while, according to his contention, in the present case the 
money utilised in paying off the prior mortgage did not belong to the appli- 
cants but to the judgment-debtors and the applicants were merely agents of 
the judgment-debtors for effecting the discharge of the prior mortgage debt. 
We do not think that there is any substance in the distinction sought to be 
drawn and that materially, i.e. so far as the legal questions involved are con- 
cerned, the facts in Dinobundhu’s case are on all fours with those in the 
present case. | 

Mr. Gajendragadkar has also sought to support his arguments by reference 
to the fact that the attachment of the properties in dispute was made subject 
to the prior mortgage encumbrance, and he has contended, therefore, that the 
decree-holder should not be allowed to bring to sale any property larger than 
the property attached, namely, the lands in question free from the decree- 
holder’s mortgage. I think that this argument is not without substance, and 
that if the decree-holder wanted to proceed against the lands free from en- 
cumbranices, he should have got them attached a second time after his mortgage 
had been satisfied. This argument, therefore, appears to me to be an addi- 
tional difficulty in the way of the appellant. | 

Lastly, Mr. Gajendragadkar has argued that it is possible to hold that Gur- 
lingappa on redeeming the decree-holder’s prior mortgage was subrogated to 
the decree-holder’s rights under the first paragraph of s. 92. Subrogation 
under that paragraph, of course, does not require that there should be a regis- 
tered instrument of agreement as to the subrogation. Mr. Gajendragadkar 
has argued that on the facts of the present case it cannot be held that the 
money which was utilised in paying off the prior mortgage was money belong- 
ing to the judgment-debtor. In Hira Singh v. Jai. Singh there were no doubt 
special circumstances which clearly showed that the person who redeemed the 
mortgage was not a subsequent vendee but the mortgagor himself. The mate- 
rial facts in that case were that a mortgage of several’ properties was made in 
1925, most of these being again mortgaged in 1926 to a different moitgagee, 
and that in 1929 three of the mortgaged properties were sold by the mort- 
gagor to three persons, and in each case a sum of money was left in the hands 
of the vendee for payment to the prior mortgagee. These sums were accord- 
ingly paid by the three vendees, respectively, to the prior mortgagee. An im- 
portant fact to be noticed is that a small balance was still due to the mort- 
gagee_and this sum was paid by the mortgagor himself before the prior mort- 
gage was completely discharged. It seems to us that in the present case there 
are circumstances indicating that it would be more propér to hold that it was 
Gurlingappa’s money which was utilized in paying off the prior mortgage debt. 
There is no doubt that exhibit 54, the mortgage deed of 1925, states that the 
mortgagor was depositing Rs. 1,290 with Gurlingappa for paying off Vishnu 
Balkrishna’s mortgage debt. But it is to be remembered that the same docu- 
ment further on states that Gurlingappa was to pay this amount to the mort- 
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| gagee in possession, viz. Vishnu Balkrishna, and that thereupon he himself 
was to take possession of the mortgaged lands; and when Gurlingappa de- 
posited the amount of Rs. 1,290 in Court and presented an application under 
s. 83 of the Transfer of Property Act, the decree-holder accepted the amount 
in full satisfaction of his debt and delivered possession to Gurlingappa. Under 
s. 83 of the Transfer of Property Act, at any time after the principal money 
payable in respect of any mortgage has become due and before a suit for re- 
demption of the mortgaged property is barred, the mortgagor, or any other 
person entitled to institute such suit, may deposit in Court the amount re- 
maining due on the mortgage, and on notice being served on the mortgagee, 
the mortgagee may apply for and receive the said money, and the mortgage 
deed and all such other documents relating to the mortgaged property deposit- 
ed with the mortgagee are to be delivered to the mortgagor or such other 
person as the mortgagor directs. It thus appears that the decree-holder re- 
garded Gurlingappa as a person entitled to institute a suit for redemption, 
and the persons who are entitled to file such a suit are enumerated in s. 91 
of the Transfer of Property Act. If, therefore, the decree-holder regarded 
Gurlingappa as a person who under s. 91 was entitled to sue for redemption, 
he was clearly regarded as a person who would be entitled to subrogation 
under the first paragraph of s. 92; and Mr. Gajendragadkar has contended 
that the decree-holder, after having accepted Rs. 1,290 from Gurlingappa on 
this basis, cannot now be permitted to say that the payment was made on 
behalf of the mortgagor or that the first paragraph of s. 92 is not applicable. 
Section 83 does not make any mention of an agent of the mortgagor or per- 
son entitled to redeem on behalf of the mortgagor. It seems to us that there 
is considerable force in this argument on behalf of the respondents and that 
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it is difficult to say, particularly in view of the proceedings under s. 83, that 


Gurlingappa was not entitled to subrogation under the first paragraph of s. 92 
of the Transfer of Property Act. 

Accordingly, we must hold that the lower appellate Court was right m 
directing the property to be sold subject to a charge of Rs. 1,290 in favour 
of the applicants, the mortgage of 1925 not being void under s. 64 to that 
extent. ' 

As regards the cross-objections filed by the respondents, they are based on 
the argument that Darkhast No. 13 of 1935 was dismissed on account of a 
default on the part of the decree-holder and that the attachment came to an 
end under O. XXI, r.'57, of the Civil Procedure Code. Mr. Gajendragadkar 
has relied for this purpose on a passage in the judgment of the trial Court 
after the remand to the effect that though the decree-holder sought the sale of 
twenty-four lands in the darkhast and the papers were sent to the Collector 
for the sale, the Collector appears to have taken some objections with regard 
to some of the properties, and the papers were returned to the Court for com- 
pliance with those objections. The learned trial Judge has then found that on 
the Court’s asking the decree-holder to remove those objections, the decree- 
holder, instead of removing them, requested’the Court to sell only ‘those lands 
which were saleable without any objection. If such were the facts, Mr. Gajen- 
dragadkar has contended that it would be clearly a case of non-prosecution 
of the darkhast, at least with regard to some of the properties, and as default 

R. 54. 
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A. C.J. includes non-prosecution of the darkhast, as held in Baba v. Kisan, it should 
1941 be held that the decree-holder was guilty of default resulting in the dismissal 
iga of his darkhast. The lower appellate Court, however, has remarked that 

a though the arguments on behalf of the respondents on this point were based 
j. on the statement of facts referred to above appearing from the trial Court's 
SHANKAR: judgment, there was nothing in the record of the execution proceedings to show 
EPPA that the facts were such as stated by the learned Subordinate Judge. Mr. 
p Gajendragadkar has filed an application on behalf of his clients for the admis- 
—_ Sion of certain additional evidence on this question, We think there is no 

Senj. justification for admitting additional evidence on this point at this stage, as 

— there is nothing to show that such evidence was not in the possession of his 
clients when the question was being tried. We agree with the observations of 
the learned appellate Judge that there is nothing on the record to show what 
it was that the decree-holder failed to do which may be regarded as default 
on his part and which would justify the inference that the darkhast was dis- 
missed for default and not disposed of as expressly stated at the bottom of 
the darkhast, exhibit 49. The darkhast seems to have been disposed of on 
merits, and it was partially successful. It is also to be noted that the decree- 
holder got his costs against the judgment-debtor. It cannot, therefore, be 
said that the darkhast as a whole was dismissed, and: there is nothing to indi- 
cate that there was any default on-the part of the decree-holder. It seems to 
us, therefore, that the learned appellate Judge’s finding on the question whe- 
ther the darkhast was dismissed by reasqn of the decree-holder’s default is 
correct. Accordingly both the cross-objections and the application for the 
admission of additional evidence must be dismissed with costs. 

The appeal also must be dismissed with costs. 


Appeal dismissed. 


Before Sir John Beaumont, Kt., Chief Justice, and Mai. Justice N. J. Wadia. 


1941 KESARMAL INDAJISHET 


—— 
Decemicr 19, 
— NARAYAN VIDYADHAR VANKDE.* 


v. 


Indian Limitation Act (1X of 1908), Secs. 19, 20—Promissory note—Endeorsemeni on 
nole within three years evidencing part payment towards amount of loan— 
Payment not in respect of interest—Payment appropriated by creditor towards 
interest—Sutt by creditor on promissory note after lapse of thiee years-— 
Endorsement on promissory note whether acknowledgment within s. 19— 
Mere endorsement of payment in respect of note whether an admission of fur- 
ther liability on note. l 


1 (1937) 39 Bom. L. R. 1105. ` No. 1 of 1939, confirming the decree 


* Second Appeal No. 856 of 1940, passed by T. K. Tukol, Subordinate 
from the decision of P. N. Moos, Judge at Alibag, in Regular Civil 


District Judge at Thana, in Appeal Suit No. 3 of 1938. 
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The decision of the Privy Council in Rama Shah v. Lal Chand! amounts A.C. J. 
to an authority for the proposition that an acknowledgment of a payment 194] 
made in the promissory note on which the acknowledgment is endorsed, does Soe 
not amount to an acknowledgment of any further liability on the promissory KESARMAL 
note. A payment made merely in respect of the amount due on the promissory !NDAJISHET 
note on which the payment is endorsed may be a final payment, earlier payments es 

; : ! NARAYAN 
not having been evidenced by endorsement, so that a mere endorsement of a VIDYADHAR 
payment in respect of the note does not involve by itself an admission of further acto 
liability on the note. 

Ganesh Nerhar y. Dattatraya Pandurang?, doubted. 

If the acknowledgment is an acknowledgment of a part payment of the 
amount due on' the promissory note, then that does imply a liability to pay 
something more under the promissory note, and is therefore an acknowledgment 
of the right of the creditor to recover something more on the promissory note 
in question. 

Whether in any particular case the document relied upon amounts to an 
acknowledgment must depend on the language of that document. A statement 
that something has been paid “in respect to a promissory note” does not 
involve any admission that something more remains due on the promissory 
note. On the other hand, a payment made in part payment or towards pay- 
ment of the amount due on a promissory note does involve an admission that 
there is something more due, and is thus an acknowledgment of the right of 
the creditor to sue on the note. 

The plaintiff made a loam of Rs. 1,120, to the defendant on April 2, 1933, 

which was entered in the khata of the plaintiff and the entry was signed by the 
defendant. On April 10, 1955, an entry was made in the khata in these terms : 
“ credited Rs. 30-10-0 on December 15, 1934, as the price of paddy. This has 
been credited this day the date April 10, 1935, towards the above amount.” 
This was signed by the defendant. The plaintiff filed a suit on December 14, 
1937, against the defendant on the khata of April 2, 1933. On the question 
whether the document of April 10, 1935, amounted to an acknowledgment within 
s. 19 of the Indian'Limitation Act, 1908 :— 

Held, that the phrase ‘ towards the above amount’ in the khata entry clearly 
meant payment towards the amount specified on the other side of the khata 
as due on the loan and therefore the endorsement of April 10, 1935, amounted 
to an acknowledgment within s. 19 of the Indian Limitation Act, and prevented 
the plaintiff's suit from being barred by limitation : 

Venkatakrishniah v. Subbarayudu3, followed ; 

Tayerali V. Garabad4 and Isri Prasad Tewari v. Chandiabhan Prasad Tewari, 

referred to. 


SUIT on a promissory note. 

On April 2, 1933, one Kesarmal Indajishet (plaintiff) made a loan to 
Vidhyadhar Vankade (defendant) of Rs. 1,120. This loan was entered in the 
khata -of the plaintiff and the entry was signed by the defendant. 

On April 10, 1935, an entry was made in the khata in the following terms : 


“Rs. 31-10-0 miti (date) Margashirsh Sudh 1934 (on this) day Rs. 31-10-0. 
Rupees thirty-one ten annas are credited as the price of paddy. Haste Vidyadhar 


- 1 (1940) L. R. 67 I. A. 160, 3 (1916) I. L. R. 40 Mad. 698. 
s.c. 42 Bom. L. R. 640. - 4 1938) 41 Bom. L. R. 455. 


2 (1922) I. L. R. 47 Bom. 632, -5 [1939] AIL 200. 
s.c. 25 Bom. L, R. 144. S 
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Waman Vankade self (dastur khud) ; said amount this day miti Chaitra Sudh 7, 
Wednesday Sake 1857 date 10th April 1935 have been credited this day. Signed 
Vidhyadhar Waman Yankade.” 

On December 14, 1937, the plaintiff filed the present suit against the de- 
fendant to recover the amount due on the khata of April 2, 1933. It was 
admitted by the parties that the payment evidenced by the entry made in 
the khata on April 10, 1935, was an open payment by the defendant without 
any specification and that the plaintiff also did not appropriate it, at the 
time, either towards the principal or towards the interest. In the plaint 
the payment was appropriated by the plaintiff towards the interest. The . 
plaintiff contended that the suit was in time as it was filed within three years 
from the date of the payment of Rs. 31-10-0 which the defendant had made 
on December 15, 1934, and endorsed on the promissory note on April 10, 1935. 
The plaintiff therefore urged that this payment operated as an acknowledg- 
ment of the debt and kept the promissory note alive. The defendant con- 
tended that as the endorsement did not state as to whether the payment was 
made towards interest as such or towards part payment of the principal it did 
not therefore operate as an acknowledgment under s. 20 of the Indian Limi- 
tation Act. The trial Court held that the claim in the promissory note was 
time barred and dismissed the suit. The trial Judge observed as follows :— 

“In this case the creditor-plaintiff neither pleads that the amount of Rs. 31-10-0 
in question was paid towards the principal or that it was so appropriated by him. 
Further it ought to be borne in mind that what s. 20 emphasises is not the in- 


tention of the creditor but that of the debtor—an intention implying an acknow- 
ledgment of outstanding liability. When therefore a debtor pays money without 


‘specification, there is really no implied or express admission on his part of his liabi- 


lity to pay the outstanding dues and hence such payment cannot operate as an 
acknowledgment of liability to save the claim from limitation. I am, therefore, of 
opinion that where there is a general payment of money without specification by the 
debtor and the creditor also simply credits it without exercising any right of appro- 
priation, then the payment though endorsed in writing and signed by the person 
liable to pay the debt cannot operate under s. 20 of the Indian Limitation ‘Act as 
an acknowledgment of liability so as to give a fresh start to the period of limitation, 
because an unspecified payment may imply no acknowledgment of any further 
liability at all ; it is just possible that the debtor might have paid the amount in full 
satisfaction of his liability also or he may have even intended to repudiate the rest 
of the liability. It is for the reason, I think, that the legislature has in s. 20 in- 
tended something more than a general payment to be made by the debtor. To 
argue that because the payment was not towards interest as such, it must be deemed 
to be towards the principal, would contravene the ordinary law of appropriation 
(44 Mad. 570, r.c.) and ignore altogether the possible intention of the debtor at 
the time of ‘the payment, which is the determining factor according to the section. 
It is true that the section does not require that the debtor or the person paying on 
his behalf should mdke a specific mention that the payment was towards part of the 
principal. But where the writing itself is vague, the plaintiff must prove the exis- 
tence of such , Circumstances, e.g. the amount paid being bigger than the amount 
due for interest ; or that a part of the principal has fallen due by way ‘of an instal- 
ment from which the Court might infer. that the payment was towards part of the 
principal. The learned pleader for the plaintiff does not contend that the payment 
shouldbe treated as part-payment of principal. He says that a general payment 
if it is in the handwriting of the debtor is enough to invite the application of s. 20; 
but he has not drawn my attention to any authoritative pronouncement, on the 
point.” 
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On appeal the District, Judge confirmed the decree of the trial Court ob- A.C. J. 
serving as follows :— 1941 
“The observations made in the Bombay case [Bai Havabu v. Isup Musa Patil a 
(40 Bom. L. R. 968)] are based on the full.bench case of Udaypal Singh v. Lakh- KESARMAL 
mai (58 All. 261) which is to the same effect. The same view has been taken by !NDAJISHET 
v. 


the’ Privy Council in their recent ruling in Rama Shah v. Lal Chand reported in 
44 C. W. N, 625 .. NARAYAN 


It is thus settled law that where the debtor makes an open payment without VIDYADHAR 
specifying, as in the present case, whether it is to be appropriated towards principal <7 
or interest, and the creditor appropriates the same towards interest such appro- 
priation will not extend the period of limitation and help to keep the debt alive.” 


The plaintiff appealed to the High Court. 


W. B. Pradhan and M. W. Pradhan, for the appellant. 
S. R. Paruleker, for the respondents. 


BEAUMONT C. J. This is a second appeal which has been referred to a 
bench because it raises the question how far a recent decision of the Privy 
Council on s. 20 of the Indian Limitation Act has affected Indian decisions on 
s. 19 of the Act. 

The facts are not in dispute. There was a loan made by the plaintiff to the 
defendant on April 2, 1933, of Rs. 1,120, which was entered in the khata of 
the plaintiff, and the entry was signed by the defendant. A suit on the khata 
was filed on December 14, 1937, more than three years after the date of the 
loan, and therefore prima facie it would be barred under art. 73 of the Indian 
Limitation Act. But on April 10, 1935, that is to say within three years of 
the loan and of the suit, an entry was made in the khata in these terms : 
“ Credited Rs. 30-10-0 on December 15, 1934, as the price of paddy”: 
This was signed by the defendant. Then the entry continues “ This has 
been credited this day the date April 10, 1935, towards the above amount.” 
That again is signed by the defendant. The payment was not made in res- 
pect of interest, and therefore was not a payment of interest as such within 
the first paragraph of s. 20 of the Indian Limitation Act. But the creditor 
appropriated the amount towards interest, and consequently it was not a 
part payment of principal within the second paragraph of s. 20, and having 
regard to the recent decision of the Privy Council in Rema Shah v. Lai 
Chand1, it is quite clear that the payment does not operate to save limi- 
tation by virtue of s. 20 of the Act, it being neither a payment of interest 
as such, nor a part payment of capital. But there are authorities of the 
High Courts in India that s. 19 and s. 20 are quite independent of each other. 
Section 20 deals with the effect of part payment on limitation. Section 19 
provides that where before the expiration of the period prescribed for a suit 
or application in respect of any property or right, an acknowledgment of liabi- 
lity in respect of such property or right has been made in writing signed by the 
party against whom such property or right is claimed, then that starts a fresh 
period of limitation. The question is whether the document of April 10, 1935, 
amounts to an acknowledgment of the right of the plaintiff to recover what 
is due on the khata of April 2, 1933. In the Privy Council case the debt 
sued on was a debt on a promissory note, and the part payment relied upon 


1 (1940) L. R. 67 I. A. 160, S. €. 42 Bom. L. R. 640. 
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was evidenced by an endorsement on the note. “ Paid Rs. 100 to-day in this 
pro-note (Signed) Lal Chand.” It was not argued before the Privy Council 
that that document amounted to an acknowledgment within s. 19, and 
the whole of the judgment of: the Privy Council is directed to the question 
whether the payment was a part payment within s. 20. But it is of course 
clear that s. 19 was not overlooked ; indeed the section is mentioned in the 
judgment though merely to observe that an acknowledgment of right under 
s. 19 need not amount to a promise to pay. The decision of the Privy Coun- 
cil, in my opinion, does amount to an authority for the proposition that an 
acknowledgment of a payment made in (meaning “in respect of”) the pro- 
missory note on which the acknowledgment is endorsed, does not amount to 
an acknowledgment of any further liability on the promissory: note, and if I 
may say so, I entirely agree with that view. A payment made merely in respect 
of the amount due on the promissory note on which the payment is endorsed 
may be a final payment, earlier payments not having been evidenced by 
endorsement, so that a mere endorsement of a payment in respect of the 
note does not involve by itself an admission of further liability on the 
nole, I think the decision of this Court in Ganesh Narahar v. Dattatraya 
Pandurang, where it was held that an endorsement on a promissory note 
of three payments involved an admission of liability to pay the difference 
between the amount of the pro-note and the amount of the payments 
endorsed, cannot be reconciled with the Privy Council decision. But on 
the other hand, it seems to me that if the acknowledgment is an acknow- 
ledgment of a part payment of the amount due on the note, then that does 
imply a liability to pay something more under the promissory note, and is 
therefore an acknowledgment of the right of the creditor to recover some- 
thing more on the promissory note in question. 

Whether in any particular case the document relied upon amounts to an 
acknowledgment must depend on the language of that document. There are, 
however, certain cases in this country which are of assistance in determining 
the question before us. In the first place, there is Venkatakrishniah v. Subba- 
rayudu, which lays down the proposition that a document may be an 
acknowledgment within s. 19, although it does not evidence part payment 
within s. 20. There is nothing in the Privy Council case to controvert that 
principle, which in my opinion is plainly correct. In that case the endorse- 
ment on the note was “ Rs. 378 paid towards this document” and it was held 
that that amounted to an acknowledgment of the right of the plaintiff 
to recover on the document, that is to say that it amounted to an acknowledg- 
ment of part payment implying liability to pay something more. In Tayerali 
v., Garabad®, which was a case which came before me in second appeal, I 
followed the principle laid down in Venkatakrishniah v. Subbarayudu, The 
document with which I had to deal was an endorsement on the promissory 
note admitting that the defendant had given certain Bajri of the value of 
Rs, 54 towards ‘vasul’ which means towards part payment, and I held that 
that amounted to an acknowledgment of a right to recover on the promissory 


1 (1922) I. L. R. 47 Bom. 632, 2 (1916) I. L. R. 40 Mad. 695. 
S. c. 25 Bom, L. Ri 144: 3 (1938) 41 Bom. L. R. 455. 
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note. Then there is a decision [svi Prasad -Tewari v. Chandrabhan Prasad A.C.J. 
Tewari? in which the Court had to construe an endorsement on a promissory 1941 
note stating that Rs. 25 were “ paid in respect to, or relating to the promissory ~~ 
note,” and the Court held that not to amount to an acknowledgment of fur- coun 
ther liability under the promissory note, so as to bring s. 19 into play. The aa hase 
decision was before the case in the Privy Council, but I think the wording of Narayan 
the endorsements in the two cases is almost similar. But the learned Judges of VOTADHAR 
the Allahabad High Court distinguished the case before them from a previous 
decision of the Allahabad High Court in which it had been held that payment 2¢4#™ont laces : 
towards the amount due on a document amounted to an admission of liability, 
and therefore to an acknowledgment of. the right of the creditor under s. 19. 
So that the Court drew a distinction between a payment in respect to or 
relating to a promissory note and a payment in part payment of or towards 
the amount due on a promissory note. The distinction in actual phraseology 
may be slight, but the distinction in principle is clear. In the one case a state- 
ment that something has been paid “in respect to a promissory note ” does not 
involve any admission that. something more remains due on the promissory 
note. On the other hand, a payment made in part payment or towards pay- 
ment of the amount due on a promissory note does involve an admission that 
there is something more due, and is thus an acknowledgment of the right of 
the creditor to sue on the note. In this case we have got practically the same 
phrase as occurred in Venkatakrishniah v. Subbarayudu, and in the earlier 
case of the Allahabad High Court which was followed in Isri Prasad Tewari 
v. Chandrabhan Prasad Tewari, that is to say, it is a payment ‘towards the 
above amount’, which clearly means ‘towards the amount specified on the 
other side of the khata’ as due on the loan. In my opinion therefore the 
endorsement of April 10, 1935, did amount to an acknowledgment within s. 19 
of the Indian Limitation Act, and prevented the suit from being barred by 
limitation. The decisions of both the lower Courts that the plaintiff’s claim 
was barred were therefore wrong. 
We allow the appeal, set aside the decree of the lower appellate Court and 
pass a decree in favour of the plaintiff for Rs. 929-10-0 with interest at six 
per cent. from the date of suit on Rs. 464-13-0. The appellant will get his 
costs in the trial Court. As the question arising under s. 19 of the Indian 
Limitation Acti was not taken in the lower Courts, there will be no order as 
to costs in the lower appellate Court, or in the High Court. Instalments 
will be settled in execution. 


N. J. Wapia J. I agree. 


Appeal allowed. 


1 [1939] Ali, 200, 
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Before Mr, Justice Chagla. 


on EMPEROR 
waya V. 
February 17. MUKHTIYARKHAN TAJAMULKHAN.* 


Aaiaoe meee 


Panchnama—Proof—Panch witness—Evidence—Statement which such witness is going 
to make—Supply of such statement to defence—Practice and procedure. 

It is not necessary for the prosecution to supply to the defence a statement 
of the evidence which a panch witness'is going to give at the trial in proof 
of the panchnama, provided a copy of the panchnama has already been fur- 
nished to the defence. 

Emperor v. Dhondiba: and Emperor V. Mohanlal Bababhai?, referred to. 


PRACTICE and procedure. 

The accused was tried for the offence of murder of one San Adam, 
which was committed'on August 11; 1941. 

At the trial before Chagla J. and jury the prosecution wanted to put in a 
panchnama of an identification parade which was held at the Dongri Police 
station at 5.45 p. m. on August 12, 1941. It was signed by one Ismail Amin 
Golandas and another as panchas. The panchnama was sought to be proved 
by the testimony of Ismail. 

When Ismail was put in the witness box to prove the panchnama, counsel 
for the defence objected that the prosecution had not furnished to the defence 
a statement of the evidence which the witness was going to give. 

The objection was heard. 


M. C. Setalvad, Advocate General, with E. B. Ghasvala, for the prose- 
cution. 
H.-R. Pardivale, for the defence. 


CHAGLA J. In this case the prosecution are calling one Ismail Amin 
Golandas, one of the panchas, to prove a panchnama prepared on August 
12, 1941. This particular panch was not examined either before the Com- 
mitting Magistrate or before Mr. Justice Blackwell in the earlier trial. © _ 

Mr. Pardivala on behalf of the accused takes an objection that he is 
handicapped in his defence by reason of the fact that the statement of the 
evidence that this witness is going to give has not been furnished to him 
‘by the prosecution. 

My attention has been drawn to the considerable inconvenience to which 
‘panchas are being put. The prosecution has drawn my attention to the fact 
that, as it is, it is difficult to get members of the public to come forward 
to act as panchas. In view of the recent decision. of the Court of Appeal 
(Emperor v. Mohanlal Bababhai?), panchnamas have now to be proved 


* First Criminal Sessions of 1942: 2 (1940) 43 Bom. L., R. 163. 
Case No. 31. 3 (1940) 43 -Bom. L. R. 163. 
1 (1934) 36 Bom. L. R. 950. ; 
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not by the investigating police-officer but by one or other of the panchas 
who have signed the panchnama. This entails the panch witnesses having 
to remain in Court while the trial of the accused in which they have to give 
evidence is going on till they are called. If, besides this, the prosecution 
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have to furnish statements of these witnesses to the defence, it would mean My SnTiAN: 


that these panchas would have to be called to the office of the Public Pro- 
secutor and their statements taken in order to supply copies to the defence. 

It has been an old, invariable, and, I think, a salutary practice in the 
Sessions that whenever the prosecution want to call additional witnesses 
they should supply to the defence statemenis of what they are going to 
depose. It is the duty of the prosecution to give every facility to the accused, 
and I should be most reluctant in any way to depart from so salutary a 
practice which has existed for so many years in the past. This practice 
was given judicial recognition by Mr. Justice Rangnekar in Emperor v. 
Dhkondibe., But in this particular case, as far as the evidence of panchas is 
concerned, there is nothing in the evidence which they are likely to give which 
the accused does not know. A copy of the panchnama is furnished to the 
accused. It contains the names of the panchas, and all that the panchas come 
to depose to in this Court is what is recorded already in the panchnama to 
which they have put their signatures. It would be entirely unnecessary and 
superfiuous to furnish statements of evidence of these witnesses to the defence. 
It is impossible for me to understand ‘how the accused or his defence could be 
in the slightest degree handicapped by a statement not being furnished to his 
counsel. There is no element of surprise in the evidence that these panchas 
are going to give, and the accused knows perfectly well what to expect when 
the panchnama is sought to be proved and the panchas are calle? to give 
evidence. 

I, therefore, see nothing in the objection raised by Mr. Pardivala, and I 
tule that, as far as panch witnesses are concerned, it is not necessary for 
the prosecution to supply their statements to the defence provided copies 
of panchnamas have already been furnished. 


Objection overruled. 


Before Mr. Justice Chagla. 


EMPEROR 
v. 
HUSEINALLI VILAYATALLI.* 


Criminal Procedure Code (Act V of 1898), Secs. 215, 239, 226 and 273—Commitment, 
quashing of—Jurisdiction—High Court—Appellate or revisional jurisdiction— 
Whether High Court has power to quash commitment in its original criminal 
jurisdiction—Committal inquiry—Whether provisions against joint trial apply to 


i (1984) 36 Bom. L. R. 990. * First Criminal Sessions of 1942: 
Case No. 30. 
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such tnquiry—Clerk of the Crown—Power to revise or re-draft charges—W hether 
Clerk of the Crown can withdraw charge. 


The jurisdiction of the High Court to quash a commitment on the ground of 
illegality, under s. 215 of the Criminal Procedure Code, 1898, rests not in its 
original criminal jurisdiction, but rests either in its appellate or revisional 
jurisdiction. 

The Crown Prosecutor v. Bhagavathit, Emperor v. Mackay", and Emperor V. 
Nena Amrita®, followed, i 

There is nothing to prevent a committing Magistrate from holding one enquiry 
against several accused although they cannot be tried jointly consistently with. 
the provisions of s. 239 of the Criminal Procedure Code. 

Although one order of commitment may be made in respect of several accused, 
it is competent to the trial Court to order separate trials in order to give effect 
to the provisions of the Code. 

Emperor vy. Sita, In the matter of Govindu®, and In re T. S. Krishnamurthi 
Ayyert, followed. 

Section 226 of the Criminal Procedure Code gives the widest possible powers 
to the Clerk of the Crown to revise and re-draft charges with reference to any 
offence in respect of which the committing Magistrate has framed a charge. 
Where, however, a Magistrate comes to the conclusion that an offence has been 
committed and frames a charge accordingly, it is not open to the Clerk of the 
Crown to withdraw that charge on the ground that there is no evidence to go 
to the jury and therefore the charge would fail. That is a judicial act which 
can only be performed by the Court under s. 273 of the Code, 


JOINT trial. ; i 

On August 3, 1941, accused Nos. 1 and 2 were found, on a raid. by the 
police, to be counterfeiting Queen’s coin for which they were arrested. In the 
course of search by the police of the pedhi of Kumaji Valaji & Co., of which. 
accused No. 3 was the proprietor, 3,028 counterfeit coins were seized.” 

An enquiry was held in the case by D. S. Babrekar, Presidency Magistrate, 
Third Additional Court, Girgaon, and on January 10, 1942, the Magistrate: 
committed the three accused to the High Court Sessions, ¢ on charges detailed 
in the judgment. 

Before the trial, the Clerk of the Crown withdrew one of the charges framed 
by the Magistrate against accused Nos. 1 and 2. 

At the hearing, preliminary objections were raised, first, that a joint inquiry 
against the accused was illegal, and, secondly, that the Clerk of the Crown 
was not competent to withdraw a charge framed by the committing 
Magistrate. 


B. D. Boowartwalla, for the prosecution. 

V. R. Upadhyaya, for accused No. 1. 

N. H. C. Coyajee, with V. C. Mohile for accused No. 2. 
Jehangir B. Patel, for accused No. 3. 


CHAGLA J. All the three accused were committed to stand their trial in 
the High Court by the learned Presidency Magistrate, Third Additional Court, 


1 (1918) I. L. R. 42 Mad. 83. 4 (1905) 7 Bom. L. R. 457. 
2 (1926) I. L. R. 53 Cal, 350, F.B. _ 5 (1902) I. L. R. 26 Mad. 592. 
3 (1934) 36 Bom. L. R. 1211. 6 (1916) 17 Cr. L. J. 369. 
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, on January 10, 1942. The learned Magistrate held one enquiry against all O. Cr. J. 
the accused and framed charges against accused Nos. i and 2 in respect of 17 1942 
counterfeit coins under s: 232 read with s. 114 of the Indian Penal Code and _ ~~ 

EMPEROR 
s. 243 read with s. 114, and also in respect of 584 counterfeit coins under the 
same sections, and also a charge under s. 235 read with s. 114 ; and he framed Bacani 
a charge against accused No. 3 in respect of only 584 counterfeit coins under VILAYAT- 
s. 243 of the Indian Penal Code. ea 

The learned Clerk of the Crown has altered and amended the charges framed Chagla he 
by the learned Presidency Magistrate, and he is further of opinion that the me 
three accused cannot be jointly tried. He has, therefore, suggested that accused 
Nos. 1 and 2 should be tried jointly in respect of the offence in connection 
with 17 counterfeit coins and accused No. 3 in respect of the offence in con- 
nection with 584 counterfeit coins. In framing the charges against accused 
Nos. 1 and 2 the learned Clerk of the Crown has dropped the charges against 
them in wespect of 584 counterfeit coins framed by the learned Presidency 
Magistrate. 

Before I pass my final orders counsel for the defence applied that they 
were anxious that they should be heard, and.{ therefore gave them an oppor- 
tunity to make their submissions. 

_ Mr. Coyajee for accused No. 2 has contended that the order of commit- 
‘ment made by the learned Presidency Magistrate on January 10, 1942, is 
illegal and that I should quash it under s. 215 of the Criminal Procedure Code. 

It is conceded both by the prosecution and by the defence that a joint trial 
of all the three accused would offend against the provisions of s. 239 of the 
Criminal Procedure Code, and Mr. Coyajee contends that the learned Presi- 
dency Magistrate having held one enquiry under Chapter XVIII-of the Code 
and having framed charges against all the accused in that enquiry, the learned 
Magistrate has contravened the provisions of s. 239 and, therefore, the order 
of commitment ïs illegal. 

The first question that arises is, whether I presiding over pane Sessions have 
jurisdiction to quash the order of commitment under s. 215 of the Criminal 
Procedure Code. In Phanindra Nath Mitra v. Emperor! an application was 
made to quash an order of commitment to the High Court in the exercise of 
its ordinary appellate jurisdiction. The Court expressed doubt whether it 
had jurisdiction to do so and opined that the practice in similar cases had 
been to apply to the Judge exercising the original criminal jurisdiction of the 
‘Court. It, however, did not decide the question observing that although the 
question of jurisdiction was one of considerable importance, but as the 
application before it was urgent, it did not propose to deal with it. In The 
Crown Prosecutor y. Bhagavathi? the Crown Prosecutor moved Mr. Justice 
Spencer, who was presiding at the Sessions to which the accused had been 
committed, to quash the order of commitment. His Lordship held that the 
application to quash the commitment should be made on the appellate side 
of the High Court. Accordingly an application was made on the appellate 
side. In Emperor v. Mackay® a full bench of the Calcutta High Court heard 


1 (1908) LL. R. 36 Cal. 48. 3 (1926) I. L.R. 53 Cal. 350, F.B. 
2 (1918) I. L. R. 42 Mad. 8. 
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a reference on a P N from the Advocate General. The accused who was 
committed to the High Court Sessions took an objection that the order of 
commitment by the Chief Presidency Magistrate was illegal. The learned 
Judge presiding over the Sessions overruled the objection and proceeded with 
the trial. Mr. Justice wee one of the Judges who constituted the full 
bench, stated (p. 355):— ” 


“TI am disposed to think that the petitioner’s ers was to move this Court in 
its revisional capacity to quash the commitment.” 


Mr. Justice B. B. Ghose also expressed as his opinion (p. Joy — 


“ A commitment may be quashed by the High Court. under section 215, but this 
refers to its appellate or revisional jurisdiction, and I do not think that a Judge 
exercising Original Criminal Jurisdiction can quash a commitment on the ground that 
it wag illegal.” 


Our own High Court in Emperor v. Nana Amrita entertained an applica- 
tion for quashing an order of commitment on its appellate side, although the 
question of jurisdiction was neither raised nor considered. Mr. Justice Mur- 
phy and Mr. Justice Sen assumed that the power of the High Court to quash 
an order of commitment was exercisable in its revisional jurisdiction. 

The original criminal jurisdiction of the High Court is conferred upon 
it by cls. 22 and 23 of the Letters Patent, and the Judge presiding over the 
Sessions exercises that jurisdiction in accordance, with Chapter XXIII of the 
Criminal Procedure Code. When the High Court is called upon to quash a 
commitment on the ground of an illegality under s. 215, it clearly does: not 
do so in the exercise of its original criminal jurisdiction. It is a power that 
it exercises either in its appellate or revisional jurisdiction. I, therefore, 
hold that I have no jurisdiction to consider the legality of the order o: 
commitment. 

As I have held that I have no jurisdiction to consider the legality of the 
order of commitment, it is unnecessary for me to consider whether in fact 
the order of commitment is illegal. But in case I am wrong-in the view I 
have taken and especially as the matter has been argued at some length, I 
should also like to decide the other question. 

It is clear that s. 239, which provides for joint trials, does not apply: to 
enquiries held by the Magistrates in cases triable by the Court of Session. 
In Emperor V. Sita? the accused Sita was committed by the First Class 
Magistrate of Nasik to the Sessions Court of Nasik to be tried under s. 412 
of the Indian Penal Code. She was committed jointly with five other accused. 
The magisterial enquiry against all the six accused was conducted as one 
proceeding. The Sessions Court tried the other five accused and convicted 
them. With regard to the accused Sita, the Sessions‘ Judge of Nasik made 
a reference to the High Court. In the reference he expressed his opinion that 
Sita could not be tried jointly with the other accused, that the order of 
commitment was illegal and that the High Court should quash it. Mr. 


' Justice Russell and Mr. Justice Batty heard the reference. In their judg- 


ment they stated that there‘ was no provision requiring a separate enquiry 
in nee of each accused person and that the provision contained in s. 233 


1 (1984) 36 Bom. L. R. 1211. 2 (1905) 7 Bom. L. R. 457. 
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related to separate trials only. In In the matter of Govindut Mr. Justice 
Bhashyam Ayyangar expressed as his opinion that the sections of the Cri- 
minal Procedure Code relating to joinder of charges, viz. s. 233, etc., and in- 
cluding s. 239, referred to the trial of the accused. In a later decision of 
the same Court in In re T. S. Krishnamurtht Ayyer? the Magistrate 
ordered that the accused do stand his trial before the Sessions Court on three 
distinct charges of breach of trust andi of falsification of accounts in respect 
of each breach of trust. The accused moved the High Court in revision to 
quash the commitment on the ground that he could not be tried at one and 
the same trial for six charges. The Court was of opinion that the Sessions 
Judge had the discretion to try the accused separately on each of the three 
charges and that it would be premature at this stage to interfere with the 
order of commitment. On these authorities it is clear that there is nothing 
to prevent the committing Magistrate from holding one enquiry against 
several accused although they could not be tried jointly consistently with the 
provisions of 9. 239, and although one order of commitment might be made 
in respect of all the accused, it is competent to the trial Court to order 
separate trials in order to give effect to the provisions of the Code. 

I therefore, hold that the order of commitment is not tainted with any 
illegality and should not be quashed. _I also direct that accused Nos. 1 and 
2 and accused No. 3 should be tried separately. 

It is finally urged that the Clerk of the Crown has no jurisdiction to 
withdraw the charges framed by the learned Magistrate against accused 
Nos. 1 and 2 in respect of 584 counterfeit coins. It is urged that under s. 226 
his powers are restricted to framing a proper charge when there is an imper- 
fect or erroneous charge framed by the Magistrate and do not extend to 
withdrawing a charge altogether against an accused person. To my mind 
it is clear that if on the evidence recorded by the committing Magistrate it 
is found that .no offence'has been committed, the proper procedure is for the 
Court to make an- entry under s. 272 that the charge is unsustainable. It is 
only when some offence is disclosed on the evidence recorded and the charge 
framed by the committing Magistrate is either imperfect or erroneous that 
it is competent to the Clerk of the Crown under s. 226 to frame a proper 
charge. In doing so the Clerk of the Crown may add or otherwise alter the 
charge framed by the committing Magistrate. In this case the learned Clerk 
of the Crown has proceeded on the assumption that the evidence recorded 
will-not sustain a charge against accused Nos. 1 and 2 in respect of 584 
counterfeit coins. He does not think that the charge is either imperfect or 
erroneous but that it is unsustainable, and he has proceeded to omit framing 
any charge against the accused in respect of an offence in connection with 
those coins. I! do not think he is competent to do so. 

I wish to make it clear that s. 226 gives the widest possible powers to the 
Clerk of the Crown to revise and re-draft charges with reference to any of- 
fence in respect of which the committing Magistrate has framed a charge. 
But when the Magistrate comes to the conclusion that an offence has been 
‘ committed and frames a charge accordingly, it is not open to the Clerk of 


i (1902) I. L. R. 26 Mad. 592. 2 (1916) 17 Cr. L. J. 369. 
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Q. Ci. J. the Crown to withdraw that charge on the ground that there is no evidence 
1942 to go to the jury and therefore the charge would fail. That is a judicial 
S act which can only be performed by the Court. 

ree I would, therefore, direct that an entry be made against the charges framed 

eee atti by the committing Magistrate against accused Nos. 1 and 2 in respect of 

Virayat- 584 counterfeit coins that those charges are unsustainable. 

ALLI With regard to the rest of the charges framed by the Clerk of the Crown 
against accused Nos. i and 2 and against-accused No. 3, two separate trials 


one J. will proceed! on the charges as re-drafted by the Clerk of the Crown. 
Order accordingly. 
CRIMINAL APPELLATE. à 
Before Sw John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 
1942 EMPEROR 
yee - v. 
February 3. l 

— CHUNILAL BHAGWANJI.* 


Practice—Procedure—Criminal appeal—Notice to person awarded compensation— 
Criminal Procedure Cede (Act V of 1898), Sec, 545. 

In appeals against conviction only the Crown is entitled to be served with 
notice and to be heard, though in private prosecutions especially the Court may, 
in its discretion, allow the complainant to be heard. This rule applies to cases 
in which the complainant has been awarded compensation out of a fine imposed.’ 

Paragji V. Bhagwanjt!, followed. 

Where a person, whether the complainant or some one else, has been awarded 
compensation under s. 545 of the Criminal Procedure Code, 1898, he ought to 
be served with notice of an appeal or revision application which may result in 

l the order of compensation being st aside. If he appears, it will be in the dis- 
cretion of the Court to hear his advocate or to decline to do so. If he is serv- 
ed with notice, he can, at any rate, see that his view is placed before the Court 
by the advocate appearing for Government. 


APPEAL by Government against an order of acquittal. 

The trial Court convicted the accused under s. 500 of the Indian Penal, 
Code and fined him Rs. 200 and directed that Rs. 50 out of the fine should 
be paid as compensation to the complainant. 

In appeal the Sessions Judge of Surat set aside the-conviction. No notice 
of the appeal was served upon the complainant. At the hearing the Sessions 
Judge refused to hear counsel for the complainant. 

The Government of Bombay appealed against the order of onia 


* Criminal Appeal No. 165 of 1941, on appeal from conviction and sent- | 
by ‘the Government of Bombay, ence recorded by P. N. Patel, Magis- 
against an order of acquittal passed trate, First Class, Jalalpore. 


by D. Y. Vyas, Sessions Judge, Surat, 1 (1989) 41 Bom. L. R. 1231. 
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_ R. A. Jahagirdar, Government Pleader, for the Government of Bombay. A. Cr. J. 


- ‘B. R. Ambedkar, with B. G. Thakor, ior the accused. 1942 

H. M. Choksi, for the complainant. l i ava 
EMPEROR 

BEAUMONT C. J. [His Lordship upheld the acquittal on merits and re- 9. 


marked :] With regard to the point of practice, it was recently held by this CRUNILAL 
Court in Paregji v. Bhagwanji that in appeals against conviction only the pila 
Crown is entitled to be served with notice and to be heard, though in private 
prosecutions especially the Court may, in its discretion, allow the complainant 
to be heard; andj in my opinion, that rule applies to cases in which the 
complainant has been awarded compensation out of a fine imposed. But the 
further question arises, whether in cases in which some award has been made 
either to the complainant or to somebody else, notice should be served on the 
person entitled to the award. The practice in this Court seems to be that 
in revision*applications where compensation: has been’ awarded to the com- 
plainant, notice is served upon him ; but that is not done in cases of appeals. 
We think the correct rule should be that where a person, whether the com- 
plainant or some one else, has been awarded compensation under s. 545 of 
the Criminal Procedure Code, he ought to be served with notice of an appeal 
or revision application which may result in the order of compensation being 
set aside. If he appears, it will be in the discretion of the Court to hear his 
advocate or to decline to do so. But if he is served with notice, he can, at 
any rate, see that his view is placed before the Court by the advocate ap- 
pearing for Government. 
In this case we have no doubt that if notice had been served on the com- 
plainant, the learned Judge would not have thought it necessary to hear the 
complainant’s counsel as well as counsel for the Crown who was heard. There- 
fore, the omission to serve notice on the complainant has-not vitiated the order 
- of the Sessions Judge. : i 
The appeal, therefore, will be dismissed. 


Appeal dismissed. 


CRIMINAL REVISION. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


EMPEROR ' TT 
i v. 
SHANKAR KRISHNAJI GAVANKAR.* January. 20.. 


Criminal Procedure Code (Act V of 1898), Sec. 480—Contempt—Procedure—Indian 
Penal Code (Act XLV of 1860), Sec. 228. 


1 (1939) 41 Bom. L. R. 1231. firmed on appeal by S. Aminuddin, 

* Criminal Application for Revision District Magistrate, Ratnagiri, and ‘in 

* No. 402 of. 1941, from conviction and revision by D. R. Pradhan, Sessions 
sentence passed by G. K. Salvi, Judge of Ratnagiri. 


` Magistrate, 3rd Class, Malvan, con- 
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Section 480 of the Criminal Procedure Code, 1898, gives a special power to a 
Court to deal with a case of insult offered to the Court in its presence. The 
Court is not bound to Hear any evidence. It can rely on its own opinion of 
what happened, and can detain the offender in custody, take cognizance of the ` 
offence and sentence him. All this, however, must be done before the rising 
of the Court, i.e. on the, same day. It is not permissible to the Court to hear 
evidence and postpone sentence until a later date. 

Queen-Empress v. Patambar Bakhsh3 dissented from. 


PROCEEDING under s. 480 of the Criminal Procedure Code, 1898. 

On November 9, 1940, a case of theft was being heard in the Court of the 
Magistrate of the Third Class at Malvan, presided over by G. K. Salvi. One 
G. V. Apte appeared as a pleader for the prosecution. Shankar Krishnaji 
Gavankar (applicant) appeared as a pleader for the defence. While one 
Nagesh, who was a witness for the prosecution, was being cross-examined, the 
applicant put him a somewhat vague question to which Apte objected. The 
Magistrate upheld the objection and asked the applicant to put only direct 
and plain questions and also suggested the form in which that particular ques- 
tion could be put. The applicant, however, insisted-on putting the very ques- 
tion in the form in which he had originally put it and began to talk loudly 
and angrily. The Magistrate then disallowed the question, and when he did 
so, the applicant said : 

“The Court is not on its senses.” 


On hearing those words the Magistrate told the applicant that the question 
asked by him was disallowed, and if ‘he had no more questions to put, he 
should please sit down. ‘This only enraged the applicant, who said : 

“The Court has been appointed yesterday. I am a senior pleader and I am ask- 
ed to sit down. The Court should keep its dignity.” 

The Magistrate then asked the applicant whether he was uttering the words 
in Court or out of it, at which the applicant excitedly said : 

“The Court is not on its senses. The Court does not know to keep the dignity 
of a Magistrate’s chair.” 

The Magistrate thereupon immediately took proceedings against the ap- 
plicant for contempt of Court under s. 480 of the Criminal Procedure Code. 
He examined G. V. Apte, another pleader D. D. Sawant, and a peon named 
Narayan. He also examined the applicant who denied the allegation. It 


_ was 8 p.m. then, and the next day being Sunday, the Magistrate postponed 


the proceedings to November 11, 1940. On the adjourned date, the applicant 
put in a lengthy written statement, but the Magistrate rejected it, convicted 
him of contempt, and sentenced him to pay a fine of Rs. 200. 

The applicant appealed to the District Magistrate of Ratnagiri, but the 
appeal was dismissed. l 

He next applied to the Sessions Judge of Ratnagiri, who held, following 
11 AU. 261, that the failure of the Magistrate to pass orders on the same day 
amounted to an irregularity and not an illegality, that the irregularity had 
not occasioned a failure of justice, and that the application should be sum- 
matily rejected. 


1 (1889) I. L. R. 11 All. 361. n 
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. The applicant applied to the High Court in revision. 


T. N. Walawalkar and S. R. Parulekar, for the accused. 
_ R. A. Jahogirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is a revision application which arises in the follow- 
ing circumstances. On November 9, 1940, a criminal case was being tried 


EMPEROR 
v., 

HANKAR 

KRISHNAJI 


before Mr. Salvi, Third Class Magistrate at Malvan, and one of the pleaders GAVANKAR 


in the case was the present applicant, Mr. Gavankar. Mr. Gavankar put cer- 
tain questions to a witness in cross-examination which the learned’ Magistrate 
disallowed. Thereupon Mr. Gavankar seems to have lost his temper and 
undoubtedly used insulting language to the Court ; and I accept the statement 
of the learned Magistrate as to what took place. The pleader might then have 
been prosecuted under s. 228 of the Indian Penal Code for offering insult to 
a public servant while such public servant was sitting for a judicial proceed- 
ing. In the normal course such a prosecution would be commenced and pro- 
secuted in accordance with the provisions of the Criminal Procedure Code ; 
there would be a complaint by the Magistrate who had been insulted, and the 
case would be heard by some other Magistrate. But then s. 480 of the Cri- 
minal Procedure Code provides, so far as material, that when any such offence 
as is described in s, 228 of the Indian Penal Code is committed in the view or 
presence of any civil, criminal or revenue Court, the Court may cause the 
offender to be detained in custody: and at any time before the rising of the 
Court on the same day may, if it thinks fit, take cognizance of the offence 
and sentence the offender as therein mentioned. That is a special power 
given tq a Court to deal with a case of insult offered to the Court in its pre- 
sence. The Court is not bound to hear any evidence. It can rely on its own 
opinion of what happened, and can detain the offender in custody, take cog- 
nizance of the offence and sentence him. But all that must be done before 
the rising of the Court, i.e. on the same day. Here unfortunately the learned 
Magistrate seems rather to have confused the procedure under s. 480 with 
the normal procedure under the Criminal Procedure Code. He purported to 
act under s. 480, but heard evidence and postponed sentence until two days 
later, when he imposed a fine of Rs. 200. That he could not do under s. 480. 

We have been referred to a case, Queen-Empress v. Patambar Bakhsh, in 
which Mr. Justice Straight held that a Magistrate proceeding under s. 480 
was entitled to postpone passing sentence until some subsequent day if the 
accused was not thereby prejudiced. His view was that the postponement 
was a mere irregularity which could be cured under s. 537 of the Code. With 
all respect to the learned Judge, I am quite unable to accept that view. It is 
not a question of any distinction between an illegality and an irregularity, or 
of prejudice to the accused. The Magistrate had no power to impose a fine 
upon the pleader without a trial except under s. 480, and the only power con- 
ferred upon the Court by that section is to take cognizance and impose a sen- 
tence on the same day. There is no power to act upon a subsequent day. 
The order must therefore be set aside. 

In this case we might have directed a prosecution under s. 228, but the 
pleader has tendered a full apology to the learned Magistrate, and to this 


1 (1889) I. L. R. 11 All. 361, 
R. 56. 


eed 
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A Cr.J Court, for what took place. No doubt he lost his temper and said things 
1942 which afterwards he regretted. As he has apologized, we think it is not a 
eee case in which we ought to direct a prosecution under s. 228. We would how- 
- ever make it clear that this Court will always protect subordinate Courts from 
SHankarR insult, and if the pleader had not apologized we should undoubtedly have 
KRISHNAJI directed a prosecution. As it is, we merely set aside the order of the learned 


GAVANKAR Magistrate. The fine, if paid, should be refunded. 


RUMORE] i Order set aside. 
Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 
1942 a WARUBA! KRIPARAM WANI ° 
e i 
January 20. 


ms SHIVSHANKAR BALMUKUND SHUKLA.* 


Village Police Act (Bom. VIII of 1867), Sec. 14—Police Patel—Criminal Couri— 
Accused can appear by pleader but must be present tn Court—Cvrimtinal Pro- 
cedure Code (Act. V of 1898), Secs. 340, 205. 

In a proceeding under s. 14 of the Village Police Act, 1867, the accused has 
a right to appear through a pleader though he must be present in person at the 
hearing. 


THE complainant Shivshankar alleged that he was engaged as a worshipper 
at the house of the accused Warubai. When he went to demand his perqui- 
sites for the services rendered he was abused by the accused. He filed a com- 
plaint against the accused before the Police Patel of Dharangaon on Noven?- 
ber 3, 1941. 

On November 10, 1941, the accused applied through a pleader asking for 
permission to instruct a pleader and to appear through him, on the ground 
that she “is a lady from a high family and to appear in Court is considered 
derogatory according to the custom of the caste.” 

The Police Patel rejected the application observing :— 

'“ As there is no provision in the Village Police Act for appearance through a 


pleader, the request of the applicant cannot be granted. Intimation to this effect 
given personally.” 


The accused applied to the High Court in revision. 


Y. V. Dixit, for the applicant. 
No appearance for the Crown and the complainant. 


t 


BEAUMONT C. J. This application raises a small point under the Village 


Police Act. .The accused was charged under s. 14, which enables the Police ` 


Patel to try cases of petty assault or abuse. The applicant made an appli- 
cation stating that she is a very respectable lady and comes from a high 
family, and asking to be allowed to appear by her pleader. The Police 


* Criminal Application for Revision ed by S. S. Patil, Police Patel, Dhar- 
No. 450 of 1941, from an order pass- angaon. 


` 
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Patel rejected the application on the ground that there is no provision in the 
Village Police Act for appearance through a pleader. - That no doubt is true, 
but, on the other hand, s. 340 of the Criminal Procedure Code enables any 
person, accused of an offence before a criminal Court, to be defended by a 
pleader as of right ; and I have no doubt that the Police Patel acting under 
s. 14 is a criminal Court. Therefore, the accused person has a right to ap- 
pear through a pleader.. But there is no provision in the Village Police Act, 
corresponding to s. 205 of the Criminal Procedure Code, which enables a 
Magistrate, if he thinks fit, to dispense with the personal attendance of the 
accused person and permit him to appear by his pleader. Section 17 ofthe 
Village Police Act provides, so far as material, that the proceedings under 
s. 14 shall be oral and held in presence of the parties, and, I think, those 
words are mandatory. Even if the accused person does appear by a pleader, 
the. proceedings must be in his presence. I think, therefore, that the Police 
Patel was right in saying that he had no discretion in the matter. and that he 
could not dispense with the presence of the accused, but wrong in so far as 
he told that the accused ‘could not engage a pleader. 
The rule is discharged. 


_ Rule discharged. 


Before Siz John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


EMPEROR 
v. 
KARSANDAS NANJI.* 


Bombay Prevention of Gambling Act (Bom. IV of 1887), Sec. 4(a) t—Keeping 
common gaming-house—Offence—Sentence—Fine—Amount of fine. 

The vice of a fine as a means of punishment is that its severity necessarily 
depends on the financial position of the accused. A fine of Rs. 1,000 may be 
an inconsiderable punishment for a rich man, whilst a fine of Rs. 50 may be 
a very heavy punishment for a poor man. The Court always has discretion to 
impose a sentence of imprisonment or fine., 

Where the accused is shown to be gambling on a large scale, and may be 

-~ presumed to be making a good deal of money out of it, it may be that the 


* Criminal Application for Revision 
_ .No. 457 of 1941 for enhancing sen- 

stence passed by K. J. Khambata, Pre- 
sidency Magistrate, Fourth Court. 
‘Girgaon, Bombay. 

t The material portion of the sec- 
‘tion runs as follows : 

4, Whoever— 

(a) opens, keeps or uses any house, 
oom or place for the purpose of a 
common gaming-house, ... 

shall on conviction be punishable, 


(a) for a first offence with im- 
prisonment which may extend to 
seven months, or with fine which 
may extend to one thousand rupees, 
or with both: provided that in the 
absence of specia] reasons to the ton- 
trary to be mentioned in the judg- 
ment of the Court, such imprison- 
ment shall not be less than one menth 
and fine shall not be less than five 
hundred rupees; ... 
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only punishment, likely to act as a deterrent, would be imprisonment. Prima 
facie it is undesirable to impose a sentence of imprisonment for a first offence 
of gambling. 

Where, in an offence punishable with either imprisonment or fine, or with 
both, a Magistrate does not think that a sentence of impmsonment is called 
for and comes to the conclusion that the accused is not likely to be able to 
pay the minimum amount of fine fixed by statute, and that to impose such a 
fine would in fact mean sending the man to prison, the Magistrate is perfectly 
justified in treating that as a special reason for imposing a smaller fine. 


SENTENCE in a case of gambling. 
The accused was convicted of keeping a common gaming-house and “gamb- 
ling therein, offences punishable under s. 4(¢@) and 5 of the Bombay Preven- 


‘tion of Gambling Act, 1887, and sentenced under s. 4(@) to pay a fine of 


Rs. 100. In passing the sentence the trying Magistrate observed :— 


“Nothing is known against accused No. 1. He is not an affluent party, and to 
impose the minimum fine of Rs. 500 on him would be tantamount to sending him 
to jail, which was probably not the intention of the legislature in respect of first 
offenders when it provided for a sentence of imprisonment or fine.” 


The accused was also sentenced to pay a fine of Rs. 20 for the offence fades 
s. 5. 

The Government of Bombay applied in revision to the High Court to en-- 
hance the sentence passed on the accused. 

The Magistrate, in submitting a report under s. 441 of the Criminal Pro- 
cedure Code, 1898, stated :— 


“The first question is whether s. 4(æ) does or does not give a right to the Court: 
to give to the accused an option of fine .... The next question, then, is, whether 
thig option of a fine should be a real one or merely illusory. In my submission, in 
respect of parties who are very poor, to impose a fine of Rs. 500 would be giving- 
them no option of fine at all. The general run of accused persons who come up 
before the Courts charged under s. 4(a) is that they are unemployed persons or 
petty shopkeepers who live in rooms of which the rent is Rs. 8 to Rs. 10. The 
gambling dealings, as disclosed by the amount of the bets received, or the moneys. 
recovered from the person of the accused or from the premises, are quite insigni- 
ficant. If, therefore, the option of fine is to be a real one, it is submitted that 
it should be such as that the accused may be capable of paying it, and not so exor- 
bitant as that he would necessarily go to jail. I, therefore, think that it is a ‘ special 
reason to the contrary” that to impose a fine of Rs. 500 would be giving an illu-- 
sory Ce of fine, the party being too poor (see Narsi v. Emperor, [1940] A. I. R. 
Sind 187) .... There is nothing in the Act which precludes poverty being construed: 
as special reason to the contrary, so as to enable the Court to impose ‘a sentence of 
less than Rs. 500, that is a fine which would be zealisable.” 


The application was heard. 

R. A. Jahagirdar, Government Pleader, for the Government of Bombay. 

M. N. Talpade, with V. H. Kamat, for the accused. 

BEAUMONT C. J. This is an application by Government to enhance the- 
sentence passed on accused No. 1 under ss. 4(@) and 5 of the Bombay 


Prevention of Gambling Act. 
The accused has exercised his right of challenging his conviction, but T 


‘think the conviction was justified by the evidence. 


iL After discussing the evidence in the case, his Lordship proceeded] : 


VOL. XLIV. ] THE BOMBAY LAW REPORTER. 


. The learned Magistrate fined the accused Rs. 100, in default seven weeks’ 
rigorous imprisonment, and Government have applied to enhance the sentence, 
and-have argued that as a matter of Jaw the learned Magistrate should have 
imposed the minimum fine of Rs. 500. Section 4(@) of the Bombay Preven- 
tion of Gambling Act provides that for a first offence under the section the 
punishment shall be imprisonment which may extend to seven months, or fine 
which may extend to Rs. 1,000, or both. Then there is a proviso that in the 
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absence of special reasons to the contrary to be mentioned in the judgment of Beaumont CJ. 


the Court, such imprisonment shall not be less than one month and fine shall 
not be less than Rs. 500. The special reason which the learned Magistrate 
gives in this case, and which he has emphasised in his report’ made under 
s. 441 of the Criminal Procedure Code, is that he considered that the accused 
was not in a position to pay so heavy a fine as Rs. 500 and that to impose a 
fine of that magnitude would mean that the accused would have to go to 
prison in default of payment. 

The learned Government Pleader has contended that as a matter of fact 
there was no evidence before the learned Magistrate that the accused could 
not pay a fine of Rs. 500. But on such a matter the Magistrate is the best 
Judge. It would be difficult, if not impossible, to prove affirmatively the 
accused’s lack of means, and as the learned Magistrate considered from the 
appearance of the accused, and the amount of money employed in gaming 
and found on the accused, that he was not likely to be able to pay a fine of 
Rs. 500, there is no material on which this Court can differ from that con- 
clusion. 

The learned Government Pleader then argues that lack of means on the 
part of the accused is not a special reason justifying the imposition of less 
than the minimum fine. But I am not prepared to accept that argument. 
The vice of a fine as a means of punishment is that its severity necessarily 
depends on the financial position of the accused. A fine of Rs. 1,000 may 
be an inconsiderable punishment for a rich man, whilst a fine of Rs. 50 may 
be a very heavy punishment for a poor man. The Court has discretion to 
impose a sentence of imprisonment or fine ; and where the accused is shown 
to be gambling on a large scale, and may be presumed to be making a good 
deal of money out of it, it may be that the only punishment, likely really to 
act as a deterrent, would be imprisonment. Prima facie, however, it is un- 
desirable to impose a sentence of imprisonment for a first offence. “If a Magis- 
trate does not think that a sentence of imprisonment is called for, and comes 
to the conclusion that the accused is not likely to be able to pay as much as 
Rs. 500, and that to impose such a fine would in fact mean sending the ‘man 
to prison, I think the Magistrate is perfectly justified in treating that as a 
special reason for imposing a smaller fine. 

The fine which the learned Magistrate has inflicted in this case, namely 
Rs, 100, is a substantial fine for a man who is not wealthy, and in my view 
there is no ground on which we ought to enhance the sentence. The applica- 
tion, therefore, is rejected, and the rule discharged. 


SEN J. I agree. 
Rule discharged. 
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Before Sir John Beaumont, Ki., Chief Justice. and Mr. Justice Sen. 


EMPEROR 
v. 
BABAJI SHIVRAM HEGISTE.* 


Bombay Shops and Establishments Act (Bom. IV of 1939), Sec. 5¢—" Enacimeni ” 
—Interpretation—Tobacco Duty (Town oj Bombay) Act (Bom, IV of 1857), 
Sec. 11{-—Licence to sell tobacco—-Conditions of licence—Change by Govern- 
ment in conditions during currency of licence. 

The word “enactment”, as used in an Act of legislature, includes rulês 
made under the Act under a statutory power vested in Government. 

Where a licence issued by Government under a statutory power contains no 
provision authorising Government to alter the conditions of the licence, Gov- 
ernment are not entitled to make any alteration in the conditions,of the licence 
during the currency of the period for which the licence is granted. 


THE accused held a licence to sell tobacco by retail, which was issued to him 


‘by the Government of Bombay, under s. 11 of the Tobacco Duty (Town of 


Bombay) Act, 1857, as amended by Bombay Act VI of 1938. The licence 
enabled the accused to sell retail tobacco in a locality specified in the licence. 
It was valid for the year 1941, and contained printed conditions on its back, 
which were framed by the rules made by Government under the Act. One of 
the conditions ran as follows :— 


“ Except with the permission of the Collector the licensee shall not open the said 
premises or sell tobacco therein before sunrise or keep the said premises open or sell 
tobacco therein after 12 midnight (S.T.)”. ` 


In 1939 the Bombay Legislature passed the Bombay Shops and Establish- 


ments Act, which came into force on November 2, 1939. 


* Criminal Application for Revision 
No, 18 of 1942, from conviction and 
sentence passed by V. K. Muranjan, 
Presidency Magistrate, Second Addi- 
tional Court, Mazagaon, Bombay. 

.t The section runs as follows : 

5. .(Z2) Save as provided by or un- 
der any other enactment for the time 
being in force, no shop shall on any 
day— 

(a) be opened earlier than such 
hour as may be fixed by the Provin- 
cial Government by a general or spe- 
cial order in this behalf, and 

(b) be closed later than 9 pm. or 
such other earlier hour as may be fix- 
ed by the Provincial Government by 
a general or special order ın this 
behalf : 

Provided that any customer who 
was being served or was waiting to be 
served at such closing hour in any 


shop may be served in such shop dur- 


ing the quarter of an hour immedia- 
tely following such hour. ... 

t The section as amended in 1938 
runs thus : 

11, It shail not be lawful for any 
person to sell or offer for sale by 
retail any tobacco in the said town 
without a heence from the Commis- 
sioner of Customs, Salt and Opium, or 
other officer duly empowered by the 
Provincial Government in that behalf, 
which license shall be in force for a 
period of twelve calendar months from 
the date thereof unless the person to 
whom the license is granted is depriv- 
ed thereof under the provisions of this 
Act. [Such license shall be subject to 
such terms and conditions as may be 
prescribed ‘by rules made by the Pro- 
vincial Government in this behalf.] 
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Cn May 13, 1941, the rules framed by Government under the Bombay To- 
bacco Act were altered, and at the end of the rule set forth above, the follow- 
ing words were inserted :— 

“ Or-such hour as may be fixed by or under the provisions of the Bombay Shops 
and Establishments Act, 1939 (Bom. XXIV of 1939), or any other law for the, 
time being in force, whichever is earlier.” 

On August 25, 1941, the licensing authority called for the licence granted 
to the accused, and added to its condition the alteration made in the rules. 

Meanwhile, the accused was prosecuted for keeping his shop open for sale 
of tobacco at 9-40 p.m. on August 13, 1941, in contravention of s. 5 of the 
Bombay Shops and Establishments Act, 1939. 

The trying Magistrate convicted the accused of the offence charged and 
fined him in a sum of Rs. 15, observing as follows :— 

“Tt is urged for the defence that inasmuch as licenses have been issued to the 
accused under s. 11 of Act IV of 1857 prescribing the terms and conditions on which 
the shop is to bé run including the condition fer the closing hour for the shop, 
s. 5(1) (b) of the Bombay Shops and Establishments Act will have no application 
to a bidi shop because of the saving clause to s. 5 ... It is pointed out in this 
connection that under the licenses issued to the accused in A and B forms under 
s. 11 of the Bombay Tobacco Act the time for closing-a shop is fixed at 12 mid- 
night. 

This argument of the defence would have been valid had not the Government 
of Bombay by their Notification No. 5240/39 dated May 13, 1941, amended the 
Tobacco Duty (Town of Bombay) Rule 1939, . . 

It is argued that when the two licences in A and B forms were obtained by 
and issued to the accused they were issued for a period of twelve months and that 
the Government is not authorised to change the terms of the existing licenses before 
the expiry of the twelve calendar months from the’date on which the licenses were 
issued to the accused, But s. 11 ‘of the Act as amended by Bombay Act VI of 1938, 
under which licences are issued provides that ‘such licenses shall be subject to such 
terms and conditions as may be prescribed by rules made by the Provincial Gov- 
ernment in this behalf’. In my opinion this provision empowers the Government, 
at any time, by means of rules in that behalf, to amend, alter and modify the 
terms and conditions of licenses issued under s, 11 of the Act. 


The accused applied to the High Court in revision. 


J. B. Patel, with B. S. Jogleker, for the accused. 
R. A. Jehagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an application in revision against the conviction 
of the accused! under s. 30 of the Bombay Shops and Establishments Act of 

1939. 

' The case against the accused was that on August 13, 1941, his shop was 
open at 9-40 p.m. contrary to the’ provisions of s. 5 of the Bombay Shops and 
Establishments Act of 1939, which provides that, save as provided by or under 
any other enactment for the time being in force, no shop shall on any day be 
closed later than 9 p.m. The Act came into force on November 2, 1939. 

The accused’s defence is that he was entitled, under another enactment in 
force on August 13, 1941, to keep his shop open till midnight. The accused’s 
shop is a tobacco shop, conducted under the terms of the Tobacco Duty (Town 
of Bombay) Act of 1857. Section 11 of that Act provides that it shall not be 
lawful for any person to sell any tobacco in Bombay without a licence from: 


447 


A. Cr. T 
1942 
EMPEROR 
V,- 
BABAJ 
SHIVRAM 


448 THE BOMBAY LAW REPORTER. [VOL. XLIV. 


A.Cr.J. the Commissioner of Customs, which licence shall be in force for a period of ` 
1942 twelve calendar months from the date thereof. By Bombay Act VI of 1938 


ae there were added to s. 11 of the Tobacco Duty Act the words “Such licence 
ie shall be subject to such terms and conditions as may be prescribed by rules 


Basay made by the Provincial Government in this behalf”. On July 26, 1938, rules 
SHivraM were framed by Government, which provided that the licence should be in one 
ae of the forms A, B, C, D and E annexed thereto and should be subject to the 
seco CJ. terms and conditions specified therein and those rules. The licence in form A, 
which is the material form in this case, contained condition 15, which reads : 
“Except with the permission of the Collector the licensee shall not open the 
said premises or sell tobacco therein before sunrise or keep the said premises 
open or sell tobacco therein after 12 midnight (S.T.).” So a licence in that 
form confers a right on the licensee to keep his premises open up to midnight. 
The numbering of the clauses was subsequently altered by Government Noti- 
fication, and cl. 15 became cl. 14. P 
On May 13, 1941, these rules were altered by a Government Notification, 
which provided, so far as material, that in the rules under the Tobacco Duty 
Act, in condition 14 in the licence form A, after the figures, word, brackets 
and letters “12 midnight (S.T.)” the following should be inserted, namely, 
“Or such hour as may be fixed by or under the provisions of the Bombay 
shops and Establishments Act, 1939 (Bom. XXIV of 1939), or any other law 
for the time being in force, whichever is earlier.” That alteration came into 
force on May 13, 1941, and on August 25, 1941, which was after the date of 
the alleged offence, the licensing authority took back the licence which had 
been granted to the accused, and annexed to it a slip, stating merely : “In the 
said rules, in condition 14 in the licence forms A, B and C, in condition 15 in 
the licence form D and in condition 8 in the licence form E, after the figures, 
word, brackets and letters ‘12 midnight (S.T.)’ the following shall be insert- 
ed, namely, ‘or such hour as may be fixed by or under the provisions of the 
Bombay Shops and Establishments Act, 1939 (Bom. XXIV of 1939), or any 
other law for the time being in force, whichever is earlier. ” If the annexing of 
that slip was intended to alter the terms of the licence to the accused, which 
had been granted on January 1, 1941, I can only say that the method adopted 
is not to be commended. The slip does not purport to alter the licence; it 
only gives notice of an alteration in the terms of the forms of licence annexed 
to the rules. Licensees are entitled to know what their rights and obligations 
are under any licence granted to them. 


However, the first point, and the main point which arises, is whether Gov- 
ernment were entitled, after the issue of a licence for the year 1941, to alter 
the conditions of that licence. The licence granted to the accused, which is in 
form A, provides that licence is granted to the accused authorising him under 
and subject to the provisions of the Tobacco Duty (Town of Bombay) Act, 
1857, and the rules framed thereunder and on payment of Rs. 25 to sell by 
retail superior tobacco at the premises mentioned therein. 

It is argued by the learned Government Pleader that the words “and the 
rules framed thereunder” mean the rules framed, or which may be framed 
during the currency of the licence. Well, I do not take that view. The word 
“ framed” is in the past tense, and, prima facie, “rules framed ” mean rules 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 449 


which have been framed, and the expression does not cover rules not at pre- A. Cr, J. 
sent in existence, but which may be framed at a future time. If Government 1942 
intend by a licence to reserve power to alter the conditions of the licence after eae 
it has been granted and paid for, they must take that power in clear language. 3 
Here the language, literally construed, does not cover any future alteration. papas 
In my opinion, therefore, Government were not entitled, during the currency SHIVRAM 
of the year 1941, to make any alteration in the terms on which the licence for EnG 
that year had been granted. Boaumonl e: 
We are not concerned with the year 1942, and, therefore, it is not necessary — 
to consider what the position is under the renewal granted on January 1, 1942. 
In my opinion, the accused was entitled during the year 1941, and, therefore, 
on the date of the alleged offence, to keep his premises open until midnight. 
The learned Government Pleader has also contended that the rules under 
the Tobaccq Duty Act do not constitute an enactment within the meaning of 
s. 5 of the Shops and Establishments Act. In my opinion, “enactment” clear- 
ly includes rules made under a statutory power vested in Government. There 
is nothing in that point. | 
The application, therefore, will be allowed. Rule made absolute. Fine, if 
paid, to be refunded. 


Sen J. I agree. 


Rule made absolute. 


CRIMINAL REFERENCE. 





Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


EMPEROR En 
v. 
RAMDAS NATHUBHAI SHAH.* Febuary 11. 


eet, 


Motor Vehicles Act (IV of 1939), Secs, 3(1), 11(3), 112—Motor driver—Licence— 
Time expiry—Renewal of licence sometime after expiry of date—Renewal re- 
lating back to expiry—Liability of driver between dates of expiry and renewal 
of licence. l ' 

The accused, a motor driver, held a driving licence which expired on Feb- 
ruary 2, 1941. On February 17, 1941, he was found driving his motor vehicle 
under the time-expired licence, but on that very day he got his licence renewed 
for one year which was done with effect from February 2, 1941. On June 15, 
1941, a complaint was lodged against him for driving his vehicle without a valid 
licence on February 17, 1941 :—- 

Held, that having granted a licence, which dated back to February 2, 1941, 
Government were not in a position to prosecute the accused'for not having an 
effective licence within a year from that date. 


* Criminal Reference No. 142 of setting aside of conviction and sen- 
1941, made by N. S. Lokur, Sessions tence recorded by T. M. Chaudhury, 
Judge at Poona, recommending the City Magistrate, First Class, Poona, 


R. 57. 


A 
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Section 11(3) of the Bombay Motor Vehicles Act, 1939, has nothing whatever 
to do with the effectiveness of the licence. It merely enables a licensee to ob- 
tain his licence at a lower rate, if he applies within fifteen days of the expira- 
tion of his old licence. 


THE accused Ramdas was a motor driver, He held a driving licence which 


NATHUBHAI Was issued to him on February 2, 1940, for one year which expired on Feb- 


eee 


luary 2, 1941. 

On February 17, 1941, he was found driving his motor vehicle under the 
time-expired licence. On the same day he got his licence renewed for ano- 
ther year, which was done with effect from February 2, 1941. 

On June 15, 1941, the accused was prosecuted under s. 3(1) read with 
s. 112 of the Motor Vehicles Act, 1939, for driving a motor vehicle without 
a valid licence. i 

The trying Magistrate convicted the accused of the offence tharged ‘and 
sentenced him to pay a fine of Rs. 10, observing as‘follows :— 


“ The accused reles on s. 11 of the Motor Vehicles Act, 1939, and says he is with- 
in his rights to drive on February 17, 1941, i.e, fifteen days after the expiry of the 
last date of his driving licence. This period of fifteen days mentioned in s. 11 is 
given for the purpose of charging a certain licence fee. After that penod different 
fee will be charged by the licensing authonty. This period of grace for the purpose 
of charging a certain fee cann&, in ‘my opinion, be construed to mean that the 
licence is effective during this period. Section 10 lays down the currency of licence, 
ic, the period during which driving licences are effective. It lays down that a licence 
shall be effective without renewal for the period of twelve months only from the date 
of issue of last renewal. It thus clearly and unequivocally lays down the specific 
period during which licence is effective and that is for twelve months from the date 
of issue or last renewal,” 


The Sessions Judge of Poona, being of opinion that the conviction and sen- 
tence passed on the accused were unsustainable, referred the case to the High 
Court, observing as follows :— 


“ Admittedly the licence issued to the petitioner had expired on February 2, 1941, 
and was renewed on February 17, 1941, on payment of Rs. 3 only. The licence was 
produced before the learned Magistrate and was taken back by the petitioner. Ie 
produced it in this Court again and after inspection it was returned to him for his 
use, That licence shows that it is now due to expire on February 2, 1942. Under 
s. 10 of the Motor Vehicles Acu the licence is to be effective for a period of twelve 
months from the date of the last renewal. Hence if the data of the last renewal be 


‘taken as the date on which he paid Rs. 3 to the Regional Transport! Officer, then it 


should have been shown as due to expire on February 17, 1942. But the Office: 
has entered in the licence that it is due to expire on February 2, 1942, showing 
thereby that the period of twelve months for which the licence was renewed was 
from February 2,,1941, to February 2, 1942. It is clear from this that the renewal 
was given a retrospective effect. That this is the intention of ss. 10 and 11 is clear 
from the use of the expression ‘be effective without renewal for a period of twelve 
months.’ This expression seems to contemplate the contingency, of the licence being 
renewed after the period of twelve months with retrospective effect from the date 
of the expiry of that period. Otherwise the expression ‘ without renewal’ would be 
redundant, If the renewal was intended to operate only from the date on which 
the licence was renewed, then the petitioner would be entitled to use the licence for 
twelve months from the date of renewal under s, 10. It is true.that s. 11 (3) is 
primarily concerned with the amount of the fee payable for the renewal of the licence, 
but actually when a licence is renewed, the renewal dates back to the time when it 
was due for renewal. Once renewed, the licence has to be treated as effective without 
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a break. Had it not been renewed, then the licence would have been ineffective from 
the date on which it expired. But if it was allowed to be renewed thereafter, then 
the effectiveness continued for twelve months from the date of the expiry of the 
period of the last renewal. When the complaint was filed it was known to the com- 
plainant that the petitioner had got his licence renewed up to February 2, 1942, and 


that the period of twelve months for which it was renewed commenced from Feb- - 


ruary 2, 1941, Hence on the day on which the offence is alleged to have been com- 
mitted he had an effective licence. The complaint should not have, therefore, been 
filed against him and his conviction cannot be sustained.” 


The reference was heard. 


S. D. Vimadalal, with Kamdar & Co., for the accused. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is a reference made by the Sessions Judge of Poona. 
It raises a question, which must be of very common occurrence, and indeed 
this has been argued as a test case. 

The accused had a driving licence, which expired on February 2, 1941, and 
on February 17 his licence was examined, and was found to have ‘expired. 
On the same day, however, he went to the Regional Transport Officer, and 
renewed his licence, and the renewal was granted. A complaint was lodged 
against him on June 13, and he was convicted by the leaincd Magistrate 
under s. 112 of the Motor Vehicles Act for not having had an effective licence 
on February 17. The learned Sessions Judge has referred the matter to us, 
because he thinks that the conviction was wrong. 

Now, under s. 3 of the Motor Vehicles Act of 1939 it is provided that no 
person shall drive a motor vehicle in any public place unless he holds an 
effective licence issued to himself authorizing him to drive the vehicle. Sec- 
tion 10 provides that a licence issued under the foregoing sections shall be 
effective without renewal for a period of twelve months only from the date 
of issue or last renewal. The effect of that is that the accused’s licence was 
effective for a year fiom the date of last renewal, which was February 2, 1940, 
so that on Febuary 17, 1941, when the licence was examined the accused had 
not got in fact an effective licence. 

But then reliance is placed on s. 11(3), which provides that the fee payable 
for the renewal of a licence shall be three rupees. if the application for renew- 
al is made previous to, or not more than fifteen days subsequent to, the date 
on which the licence is duc to expire, and shall be five rupees in any other 
case, except as therein mentioned. It is argued that within the days of grace 
the old licence is effective, but, in my opinion, that sub-section has nothing 
whatever to do with the effectiveness of the licence. It merely enables a 
licensee to obtain his licence at a lower rate, if he applies within fifteen days 
of the expiration of his old licence. When the accused applied on February 
17, for renewing his old licence, he was entitled to get a renewal on payment 
of three rupees; but, in my opinion, he could not claim renewal except for 
one year from the date of application, ‘and if the licence had been renewed 
to him from February 18, that is the next day, for a year, he would have 
had no answer to the charge that he had not got an effective licence on Feb- 
tuary 17. But what the licensing authority did was to issue him a renewal 
up to February 2, 1942. As the licence is effective for a year, in effect it must 
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A.Cr.J. have been antedated to February 2, 1941. It seems to me, therefore, that at 
1942 the time when the prosecution was launched, the accused could produce a 
aie licence which in terms was effective from February 2, 1941, for a year, and 
i which was effective therefore on the day on which the offence is alleged to 
Rampas have been committed. The only answer which Government can make to that 
NATHUBHAI is to dispute their own licénce. They must say that, although this licence 
Beinn cJ purports. to cover a year from February 2, 1941, to February 2, 1942, it does 
__. not really do so but covers only a period from February 18, 1941, to Feb- 
ruary 2, 1942. But Government have charged the accused for a licence for 

one year and cannot be heard to say that they have given him something less. 

It seems to me that having granted a licence, which dates back to February 2, 

1941, Government are not in a position to prosecute the accused for not having 

an effective licence within a year from that date. 

On that ground the reference must be accepted, the convietion set aside 


and the fine, if paid, be refunded. 
SEN J. I agree. 


Conviction set aside. 
( 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


1942 EMPEROR 
ip v, 
March 11. 


seta NAGINDAS NAROTTAMDAS GANDHI.” 
Criminal Procedure Code (Act V of 1898), Secs. 256, 257—Trial—Warrant case— 
Accused—Whether accused bound to give list of defence witnesses—Courtl’s 
duty to give time to inquire about defence witnesses whose names are not in 

list or who are produced in Court. 
It is not obligatory on the accused to submit a list of defence witnesses at 
the stage of the trial reached under s. 256 of the Criminal Procedure Code, 1898. 
Section 256 enables the Crown-to examine witnesses, who have not been 
examined, or whose names have not been disclosed, before the charge is framed. 
If the accused desires time to enable him to cross-examine witnesses whose 
names have not been disclosed, it is open to the Magistrate to give time, just 
as it is open to him to give the prosecution time to ascertain the antece- 
dents of the witnesses produced by the accused at the trial without the assistance 


of: the Court. 
Emperor v. Burn, followed. 


PRACTICE and procedure. 

A warrant case was started against the accused Nagindas Narottamdas in 
the Court of the Honorary First Class Magistrate of Surat (Durlabhji P. 
Desai). The case of the prosecution was over, that is to say, the further 


* Criminal Reference No. 9 of 1942, Judge at Surat. 
made by D. V. Vyas, Sessions 1 (1909) 11 Bom, L. R. 1153. 
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cross-examination of the prosecution witnesses after the charge and the 
examination-in-chief and the cross-examination of the remaining prosecution 
witnesses was over. The accused was “called upon to enter upon his defence 
and produce his evidence” (s. 256, Criminal- Procedure Code, 1898). 

On July 10, 1941, the prosecution applied for permission to examine one 
Salebhai Isufali for the prosecution. His name was then disclosed for the 
first time. He was allowed by the Magistrate to be examined. 

At that stage a question arose whether the accused should be called upon 
to submit to the Court a list of witnesses that he wished to examine in his 
defence. 

On October 24, 1941, the trying Magistrate ruled that the accused is not 
bound to furnish a list of his witnesses to the Court, observing aù follows :— 

“It is contended for the defence that it is not bound to give a list of witnesses 
unless such witnesses are to be summoned by the Court as there is no provision of 
law which compels the defence to produce such a list. It is argued for the prose- 
cution that if the list of witnesses is not given in advance, it would prejudicially 
affect the prosecution as they would have no opportunity to know the antecedents 
of the defence witnesses for the purposes of cross-examination. There is some force 
in this contention, but having regard to the phraseology of the latter part of s. 256 
of the Criminal Procedure Code I do not think that the Court can compel the 
defence to produce a list of defence witnesses. It is true that a practice prevails in 


all Courts to ask the accused at this stage ta produce a list of defence witnesses... 
but I am afraid the practice has not the sanction of law.” 


Thereafter, on November 3, 1941, the accused examined in his defence a 
witness Jayantilal, and at the end of his examination-in-chief the prosecution 
put in an application for adjournment on the ground that the antecedents of 
the witness had to be ascertained for the purpose of cross-examining him. 
The application was granted by the Magistrate. 

The Magistrate, however, took the opportunity to revise his order passed 
on October 24, 1941, and ordered the accused to produce a list of defence 
witnesses, for the following reasons : 


“Jt is true that the Jaw is not quite clear on the point. Section 256(1) lays 
down in the Jast sentence that the accused shall then be called upon to enter upon 
his defence and produce his evidence. The question id how are the words ‘to enter 
upon his defence’ to be interpreted . The practice of this Court and of other 
subordinate Courts so far as is known to me is that as soon as.the prosecution case 
is completed the accused is asked to enter upon his defence, ie. to give a list of 
defence witnesses. It appears to me that in the absence of any law or ruling which 
is contrary to this practice the present practice seems to be necessary and desirable 
to be continued specially because the prosecution should be given a fair chance to 
know the antecedents of the defence witnesses for the purpose of cross-examination. 
It could not have been the intention of the legislature that adjournments should be 
given from time to time in order that the piston might be in a position to 
cross-examine the defence witnesses.” 


The accused applied to the Sessions Judge in revision. 

The Sessions Judge was of opinion that the orders passed by the trying 
Magistrate were against law, and referred the following questions to the 
High Court : è 

“1, Is it obligatory on the accused under the law to submit a list of defence 


witnesses before the Court after the whole case of the prosecution is over, that is 
to say, after the further cross-examination of the prosecution witnesses after the 
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charge and the examination-in-chief and the cross-examination of the remaining ` 
prosecution witnesses ? ” 


2. Did the learned trial Magistrate err in recording the evidence of Salebhai 
Isufali, Ex. 10?” 


~ 


The opinion of the Judge, on the questions referred, was as follows :— 


“The case in question is a warrant case and the relevant procedure is laid down 
in s. 256 of the Code of Criminal Procedure. The material words are ‘the accused 
shall then be called upon to enter upon his defende and produce his evidence.’ 
There are no such words as ‘list of defence witnesses’ anywhere in the section. I 
am of opinion that the phrase simply means that after the whole of the prosecution 
case is over, the accused shall be called upon to say if he has got anything to say, 
and produce his evidence, in other words, produce his .witnesses for examination or 
other evidence if he wishes to do so. Of course if the accused wishes to have the 
assistance of the Court in the shape of summonses to his witnesses for compelling 
their attendance before the Court, he will have to give a list of his witnesses so that 
the Court might be in a position to issue summonses, but if he feels that he will 
be able to keep his witnesses present before the Court without any ‘assisiance from 
the Court in that behalf, it is not necessary for him to name his witnesses before 
him, There is nothing in s. 256 to compel him to name his witnesses beforehand. 
The word ‘evidence’ at the end of s. 256(7) does not necessarily mean the evidence 
of witnesses. It may be documentary evidence. It may be any kind of evidence. 
All that the section contemplates is that the accused must produce, 
but not name, the evidence on which he wants to rely if he wishes to do so... I 
am of the opinion that whether the Code has intended a reference to a ‘list of 
witnesses’, it is specifically stated so in so many words (viz. s. 211). 

“There is considerable substance in the objection against the admissibility of the 
evidence of witness exhibit 10. This witness was not contemplated at all when 
the case was sent up to the Court for trial by the police. His name was disclosed 
for the very first time in the application dated July 10, 1941. That being so, I do 
not think he can be called a remaining witness by any stretch of imagination within 
the meaning of s. 256. Surely a remaining witness must be a witness who might 
have been in contemplation of the prosecution when the prosecution went to the — 
Court. It cannot mean a witness whose name might be disclosed for the first time 
several months after the institution of the prosecution... The learned trial Magis- 
trate should not have examined this witness at all as one of the remaining witnesses 
for the prosecution after the framing of the charge.” 


The reference was heard. 


H. M. Choksi, for the accused. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is a reference made by the Sessions Judge of Surat, 
raising two questions which are of some general importance in relation to the 
practice in criminal Courts. 

The first question is: 


“ Is it obligatory on the accused under the law to submit a list of defence witnessés 
before the Court after the whole case of the prosecution is over, that is to say, 
after the further cross-examination of the prosecution witnesses after the charge and 
the examination-in-chief and the cross-examination of the remaining prosecution 


witnesses ? ” 

In order to answer that question, one has to look at certain sections of the 
Criminal Procedure Code. Section 211, which is one of the sections dealing 
with committal proceedings in cases třiable by the Court of Session, or the 
High Court, provides ; 
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“The accused shall be required at once to give in orally or in writing, a list of 
the persons (if any) whom he wishes to be summoned to give evidence on his trial.” 


But s. 291 provides : 


“ [At the trial] The accused shall be allowed to examine any re not previ- 
ously named by him, if such witness is in attendance;. .” 
So that the effect is that the accused is only bound to give the names of 
witnesses whom he requires to be summoned; he can call other witnesses 
whose attendance he has procured otherwise. Then we come to the sections 
dealing with the trial of warrant cases by Magistrates, and the present case 
fallg within that class. Section 252 provides : 

(4) When the accused appears or is brought before a Magistrate, such Magis- 


trate shall proceed to hear the complainant (if any) and take all such evidence as 
may be produced in support of the prosecution :” 


Section 254 provides : 


“Tf, when “such evidence and examination have been taken and made, or at any 
previous stage of the case, the Magistrate is of opinion that there is ground for 
presuming that the accused has committed an offence triable under this Chapter, 
which such Magistrate is competent to try, and which, in his opimion, could be ade- 
quately punished by him, he shall frame in writing a charge against the accused.” 


Section 256, which for the present purpose is the most material section, 
provides : 

“ (i) If the accused refuses to plead, or does not plead, or claims to be tried, he 
shall be required to state, at the commencement of the next hearing of the case or, 
if the Magistrate for reasons to be recorded in writing so thinks fit, forthwith, 
whether he wishes to cross-examine any, and, if so, which, of the witnesses for the 
prosecution whose evidence has been taken. If he says he does so wish, the wit- 
nesses named by him shall be recalled and, after cross-examination and re-examina- 
tion (if any), they shall be discharged. The evidence of any remaining witnesses 
for the prosecution shall next be taken, and, after cross-examination and re- 
examination (if any), they also shall be discharged. The accused shall then be 
called upon to enter upon his defence and produce his evidence.” 

Now, the question which the learned Sessions Judge raises is whether at 
that stage the accused is bound to give a list of the witnesses he proposes to 
call. Certainly the section does not so provide. Section 257 enacts that if 
the accused applies to the Magistrate to issue any process compelling the 
attendance of witnesses the Magistrate shall issue such process, except as 
therein mentioned. But there is nothing in -the Code which enacts that the 
accused shall be bound to supply a list of the witnesses whom he proposes to 
call. If he wishes the Court to summon the witnesses, necessarily he must 
give their names. But if he can produce them in Court without the assis- 
tance of the Court, he is entitled to do so. If the prosecution ask for an 
adjournment in order to enable them to ascertain the antecedents of the wit- 
nesses, it is for the Magistrate to determine whether such application should 
be granted or not. It would not be desirable to attempt to lay down any 
rule on that point, which must rest on the discretion of the Magistrate. In 
my opinion, the view which the learned Sessions Judge has expressed is cor- 
rect, and the answer to the first question raised is that it is not obligatory 
on the accused to submit a list of defence witnesses at the stage of the trial 
reached under s. 256, 
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A. Cr. J. Then the other question is : 


1942 “Did the learned trial Magistrate err in recording the evidence of Salebhai-. 
=o Isufali, Ex, 10?” 

EMPEROR ‘a3 os . Sot iaa 
n The position of that witness is that he was not amongst those originally 


NacinpAs Named and examined by the Magistrate under s, 252. But under s. 256, 
NAaRroTTAM- which I have just read, after the framing of the charge and the examination 
DAS and cross-examination and re-examination of the witnesses who were exa- 
. eee IC}. mined before the framing of the charge, it is provided that the evidence of” 
ee any remaining witnesses for the prosecution shall next be taken. The learned 
Sessions Judge thinks that “ remaining witnesses” means “those who were 
in the list of witnesses who could have been examined by the prosecution in 
the first instance, but were not actually examined under s. 252.” It seems 
to me that there is no justification for limiting the words in that sense. I 
think that s. 256 clearly enables the Crown to examine witnesses, who had not 
been examined, or whose names had not been disclosed, before the charge 
was framed. If the accused desires time to enable him to cross-examine 
witnesses whose names had not been disclosed, it is open to the Magistrate 
to give time, just as it is open to the Magistrate to give the prosecution time 
in the case which I have dealt with in answering the first question. This 
second question is really covered by a decision of this Court in Emperor vV. 
Burn). The case presumably was not brought to the notice of the learned 
Sessions Judge. 
We, therefore, quash the order of the Magistrate, dated November 3, 1941, 
requiring the accused to put in a list of defence witnesses. 


Order quashed. 
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CRIMINAL REVIEW. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


1942 EMPEROR 
Syme! y. 
March 17. 


T ‘MAHOMED HANIF.” 
Sentence, adequacy of—Old offender—First ofender—Criminal Procedure Code 
(Act V of 1898), Sec. 562. 
The determination of the sentence to be passed on an accused person is, 
within certain limits, in the discretion of the trial Court. Í 
It is better to err (if err one must) on the side of liberality in applying the 
provisions of s. 562 of the Criminal Procedure Code, 1898. It is desirable to 
avoid sending a first offender to prison for an offence which is not of a serious 
character and thereby run the risk of turning him into a regular criminal. 


1 (1909) 11 Bom. L. R. 1153. sentence passed by G. A. Sabnis, 
* Criminal Review No. 664 of Presidency Magistrate, 7th Court, 
1942, and Criminal Appeal No. 507 . Dadar, Bombay. 


of 1941, against conviction and 
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Where, however, a person has shown from his past actions that he intends 
to adopt a criminal career, three things should be borne in mind. First, it iə 
necessary to pass a sentence upon him which will make him realise that a life 
of crime becomes increasingly hard, and does not pay. Secondly, the sentence 
should serve as a warning to others who may be thinking of adopting a crimi- 
nal career. Thirdly, the public must be protected against people who show 
that they are going to ignore the rules framed for the protection of society. 

A sentence appropriate for an old offender cannot be determined by any rule 
of thumb. The circumstances have to be considered in each case. The number 
of past convictions is one matter to be looked at; the interval of time which 
has elapsed between one conviction and another, and particularly since the last 


conviction, is important ; and, so, of course, is the nature of the offences previ- 
ously proved. 


SENTENCE. 

The twoeaccused were seen tampering with a lock affixed to a flat in a 
building. On an alarm being raised Mahomed Hanif (accused No. 1) threw 
away the jemmy with which he was trying to open the lock, and both the 
accused took to their heels, but were arrested. 

The trying Magistrate convicted the accused of offences under ss. 454, 511 
and 114 of the Indian Penal Code. The Magistrate passed a sentence of 
rigorous imprisonment for nine months on each of the accused, in view of 
eight previous convictions of accused No. 1 and nine previous convictions of 
accused No. 2. 

Accused No. 1 appealed against his conviction and sentence. 


On February 18, 1942, Beaumont C. J and Sen J. admitted the appeal. 
and issued notice to both the accused to show cause why sentence passed on 
them should not be enhanced. 


` 


R. G. Kamik, for the accused. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an appeal by the accused against their conviction 
by the Presidency Magistrate, 7th Court, Dadar, under s. 454 of the Indian 
Penal Code, that is to say, house-breaking by day, and on the admission of 
the appeal this Court gave notice to enhance the sentences of nine months’ 
rigorous imprisonment upon each of them. 

The accused were caught 1ed-handed. They were seen by Miss Daruwalla 
bending over the lock of the door of a flat on the ground floor of a building. 
When she raised an alarm, accused No. 1 threw away a jemmy which was 
in his hand, and both of them ran away, but they were caught. So that 
there can be no doubt whatever that they were guilty of the offence of which 
they were convicted. 

Recently this Court has had to send for the record in a considerable num- 
ber of cases in the Courts of Presidency Magistrates, and to enhance the 
sentences passed. That practice is to be regretted, because it involves a 
considerable waste of public time and money, and tends moreover to lessen 
the confidence which the public should feel in the discretion of Magistrates. 
It seems, therefore, desirable to say something about the principles which, we 
think, should be adopted in relation to sentences. 


R. 58. 
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The determination of the sentence, within certain limits, is in the discretion 
of the trial Court, and it is in many cases one of the most delicate matters 
with which criminal Courts have to deal. The cases in which we have en- 
hanced sentences have all been cases of prisoners with previous convictions. 
Magistrates do, I think, appreciate the desirability of avoiding sending a first 
offender to prison for an offence which is not of a serious character, and 
thereby running the risk of turning him into a regular criminal. In applying 
the provisions of s. 562 of the Criminal Procedure Code, it is better to err (if 
err one must) on the side of liberality. But where a man has shown from 
his past actions that he intends to adopt a criminal career, three things should 
be remembered. In the first place, it is necessary to pass a sentence upon 
him which will make him realize that a life of crime becomes increasingly 
hard, and does not pay. In the second place, the séntence should serve as 
a warning to others who may be thinking of adopting a criminal career. In 
the third place, the public must be protected against people whô show that 
they are going to ignore the rules framed for the protection of society. One 
cannot, of course, determine sentences on old offenders by any rule of thumh. 
One cannot say that so many past convictions justify such and such a sentence. 
In each case the circumstances have to be considered. The number of past 
convictions is one matter to be looked at; the interval of time which has 


_ elapsed between one conviction and another, and particularly since the last 


conviction, is Important; and, so, of course, is the nature of the offences 
previously proved. 

Now, in the present case accused No.’1 is a man of about twenty-nine years 
of age with a very bad record. He started in Rangoon, where in March, 1936, 
he was convicted under s. 454 of the Indian Penal Code, which is the same 
section under which he was convicted ‘on the present occasion, and he was 
given twenty lashes. In June, 1936, he seems to have been bound over under 
some Burma Act, and in October, 1936, he was given one year’s rigorous 
imprisonment for an offence under s. 457 of the Indian Penal Code. On 
February 22, 1937, he was expelled from Burma under a local Act. He then 
seems to have come to Bombay, and on October 1, 1937, he was given one 
year’s rigorous imprisonment for an offence under s. 380 of the Indian Penal 
Code, that is theft, and on April 14, 1939, he was given another year’s rigor- 
ous imprisonment for an offence under ss. 411 and 414, that is receiving stolen 
property, and then on April 9, 1940, he was given nine months’ rigorous im- 
prisonment under s. 128 of the Bombay City Police Act, and on December 10, 
1940, a similar sentence was passed upon him. He is, therefore, a man who 
started his criminal career in another place, and then, when turned out of his 
native country, comes to Bombay, and shows a deliberate intention to live by 
crime ; and the learned Magistrate on this occasion passed a less sentence 
than those imposed on the two previous convictions in Bombay. It was the 
view of the former Commissioner of Police in Bombay that the lenient sen- 
tences passed by Presidency Magistrates encouraged criminal characters from 
other parts of India to come and settle in Bombay, and this case suggests 
that there may be some force in that view. In our opinion, the learned 
Magistrate was plainly wrong in imposing so lenient a sentence on accused 
No. 1, and we enhance the sentence on him to one of two years’ rigorous im- 
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prisonment, that being the maximum sentence which the Magistrate could A. Cr. J. 
‘have imposed. ' 1942 
Accused No. 2 has a Jewish name, and is said to be aged 23. He has had a 
nine previous convictions, though the trials and sentences took place only on if 
He was convicted of four offences on- December 6, 1939, and of Mayomep 


‘EMPEROR 





two days. 
five offences on December 5, 1940, but the offences were separate offences HANIF 
committed in different parts of Bombay and on different dates, so that it is j i 3 
correct to say that he has actually got nine previous convictions. He seems ee J. 
to have been leniently dealt with in the past, and the time for leniency has, 
I think, in his case also passed, but his is not such a bad case as that of 
accused No. 1. We think the learned Magistrate should have imposed a 
heavier sentence than nine months’ rigorous imprisonment, and we propose 
to enhance the sentence.on accused No. 2 to one year’s rigorous imprisonment. 
Sentences enhanced. 
SPECIAL BENCH. 
Before Sir John Beaumont, Kt, Chief Justice, Mr. Justice Wassoodew 
and Mr. Justice Sen. 
RAMA KALINGA MAHAR 1942 
v. i ; heat titan 
30. 
BALAPA KALINGA MAHAR.* CaN 


Advocates fees—Compulation—Bombay High Couri Rules, Appellaie Side, 1936, 
Appx. Etț}—Injunction cases—Basis of advecate’s fees. 


The advocate’s fees, under Appx. Æ of the Bombay High Court Rules, Ap- 
pellate Side, 1936, should be computed on the value of the subject-matter in 
dispute, where that value can be ascertained by the Taxing Officer from mate- 
rials on the record. In the case of an injunction it may frequently be quite im- 
possible to ascertain that value, for example, in a suit for an injunction to res- 
train interference with a right of way. Where, however, the materials on record 
enable a Faxing Officer to say what is the value of the subject-matter in dispute, 
he should base the advocate’s fee on that value, subject to this qualification 
that the value of the subject-matter of the suit should never be regarded as 
greater than the amount necessary ior ascertaining the pecuniary jurisdiction of 
the Court. 


*Civil Application No. 782 of 1941. 
| Rule I. ...(b) in appeals from 
decrees (including preliminary de- 
crees) other than appeals from 
execution proceedings which decide 


or proceeding ... 

Rule VI. In no case, whether speci- 

ally provided for in the Appendix 
_ or otherwise shall the Advocate’s fee 

payable in any civil suit, appeal 


on the merits the real dispute bet- 
,ween the parties.. . 

the amount of the Advocate’s fee 
shall be computed on the amount or 
value of the subject matter in dis- 
pute in the suit, appeal, application 


(including an appeal from execution 

proceedings) be less than— 

- (a) Rs. 30 in the High Court, 
(b) Rs. 15 in a District Court, 
(c) Rs. 15 in the Court of a Sub- 

ordinate Judge... 


460 


S. B. 
1942 
an 
RAMA 
KALINGA 
MAHAR 
v 
BALAPA 
KALINGA 
MAHAR 


~ 


THE BOMBAY LAW REPORTER. (VOL. XLIV. 


Bai Meherbai V. Maganchand1, Nur Mahomed v. Secretary of State, and 
Kasanji v. Surat Municipality?, followed. . 
Parshottam v. Secretary of Statet and Jamnadas v. Ghandulal5, referred, to. 


ADVOCATE’S fees, 

The plaintiff Rama filed a suit in the Court of the Subordinate Judge of 
the Second Class at Chikedi, against his brothers Balapa and Jakkapa to 
obtain an injunction restraining the defendants from obstructing him in his 
peaceful possession of the property which he claimed was his exclusive pro- 
perty. The value of the property was stated to be Rs. 8,450. The claim in 
the suit was valued at Rs. 5 for purposes of court-fees, jurisdiction, and. 
pleader’s fees. The suit was dismissed, and the pleader’s fee was assessed at 
Rs. 15. . 

In appeal from the decree, the plaintiff again valued his claim at Rs. 5. 
The appeal was dismissed, and the pleader’s fee was assessed at Rẹ. 15. 

The plaintiff appealed to the High Court, valuing his claim at Rs. 5. The 
appeal was dismissed on June 27, 1941. At first the advocate’s fee was as- 
sessed at Rs. 30. The opponent, however, objected and urged that the advo- 
cate’s fee should be based on Rs. 50,000, which was the correct value of the 
property in suit. 

The Taxing Master (Y. S. Joshi) was in favour of fixing the market value 
of the ‘property at Rs. 50,000, for the following reasons : 

“I must say that the value of the subject-matter for the purposes of court-fec 
or jurisdiction need not be the same for the purposes of advocate’s fee. As laid 
down in 29 Bom. 229 the actual value of the subject matter is the basis of taxation 
for advacate’s ‘fee. The above decision was followed in 30 Bom. L. R. 673, wherein 
it was held that the subject-matter covered certain payments likely to be by the 
Municipality, and the pleader’s fee allowed by the lower Court on the aggregate 


amount was allowed to stand. 28 Bom. L. R. 582, which was a case for injunction, 
may also be seen.” r 


The plaintiff applied to the High Court. 
The application was heard by a special bench consisting of Beaumont C. J., 
Wassoodew J., and Sen J. 


R. A. Jahagirdar, Government Pleader, for the appellant-plaintiff. Sec- 
tion 7(iv)(d) of the Court-fees Act, 1870, says : “ The amount of fee payable 
under this Act in suits next hereinafter mentioned shall be computed as follows : 
... (iv) in suits... (d) to obtain an injunction,... according to the amount at 
which the relief sought is valued in the plaint or memorandum of appeal. In all 
such suits the plaintiff shall state the amount at which he values the relief 
sought.” Section 8 of the Suits Valuation Act, 1887, enacts : “ Where in suits 
cther than those referred to in the Court-fees Act, 1870, s. 7, paragraphs v, vi 
and ix, and paragraph x, clause (d), Court-fees are payable ad valorem 
under the Court-fees Act, 1870, the value as determinable for the computa- 
tion of Court-fees and the value for purposes of jurisdiction shall be the 
same.” The object of the latter Act is made clear by its preamble which says : 


+ 


1 (1904) I. L. R. 29 Bom, 229, 3 (1928) 30 Bom. L. R. 673. 
s.c, 7 Bom. L. R. 131. 4 (1987) 39 Bom. L. R. 1257. 
2 (1925) 28 Bom. L. R. 582. 5 (1986) 39 Bom. L. R., 138. 
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“ Whereas it is expedient to prescribe the mode of valuing certain suits for the 
purpose of determining the jurisdiction of Courts with respect thereto.” 

In a suit for injunction there being no basis of valuation, the Legislature 
has left it to the discretion of the plaintiff or appellant to value the claim. 
The market value of the property in respect of which an injunction is claimed 
affords no basis on which the valuation of claim can be rested. According 
to s. 8 of the Suits Valuation Act, in such a case, the valuation for the pur- 
poses of court-fees and jurisdiction shall be the same. I have here valued 
the claim for injunction at Rs. 5, and the ad valorem fees on that value will 
be As. 6 under the Court-fees Act. That being so, the suit can be tried by 
a Subordinate Judge of the Second Class whose jurisdiction “ extends to all 
original suits and proceedings of a civil nature wherein the subject-matter 
does not exceed in amount or value five thousand rupees” (s. 24 of the Bom- 


bay Civil Courts Act, 1869). There being no fixed fee under Sch. II of the . 


Court-fees Act I am at liberty to value the claim for injunction as I like. 

Ordinarily the valuation of the claim for purposes of jurisdiction and 
advocate’s fees is the same. Under Appx. E to the Bombay High Court Rules 
(Appellate Side), 1936, rule 1 provides “ (a) in suits which decide on the 
merits the real dispute between the parties...the amount of the advocate’s 
fees shall be computed on the amount or value of the subject-matter in dis- 
pute in the suit...” and r. 6 says: “In no case... shall the advocate’s 
fees payable in any civil suit...be less than Rs. 30 in the High Court.” 
Thus, the test for assessing advocate’s fees-is the same as that laid down in 
s. 24 of the Bombay Civil Courts Act for determining the jurisdiction of the 
Court. fence, the valuation made by the plaintiff of his claim in a suit for 
injunction determined the court-fees to be paid and forms the basis of cal- 
culating fees payable to advocates. 

The point was first considered in the case of Bat Meherbai v. Maganchand', 
which was a suit for recovery of possession of land. The property was ad- 
mittedly worth more than Rs. 5000, but for the purposes of the court-fees 
the claim was valued at Rs. 640, ie. at seven and a half times the assess- 
ment on the land. A question having arisen as to the taxation of pleader’s fees, 
Jenkins C. J. said (p. 238): “The principle and rule of taxation ought 
(in our opinion) as far as possible to be such as to secure that the successful 
party should recover from his opponent such costs as are necessary to 
enable him to place his case properly before the Court, and this can best be 
secured by adopting the actual value as the basis of taxation.” The above 
remark was followed in Nur Mahomed v. Secretary of State, which was a 
suit for injunction. The Court there did draw a distinction between the two 
classes of suits (p. 587): “ There is a considerable distinction between a 
question in dispute which will affect the result of the suit according to the 
manner in which it is decided by the Court, and the subject-matter of the 
suit which clearly is the thing about which a dispute has arisen.” But the 
attention of the Court was not invited to the provisions of s. 8 of the Suits 
Valuation Act and s. 24 of the Bombay Civil Courts Act. The above two 
cases were followed in Kasanji v. Surat Municitpality®, which was a suit for 


1 (1904) I. L. R. 29 Bom. 229. 2 (1925) 28 Bom. L. R, 582. 
s.c. 7 Bom. L. R. 131. 3 (1928) 30 Bom. L. R. 673. 
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declaration and injunction. Fawcett J., after quoting the remarks above 
referred to, said (p. 675): “The question in dispute, no doubt, was the 
legal powers of the Municipality to pass certain resolutions. But, at the 
same time, the subject-matter in dispute undoubtedly covered certain pay- 
ments which the plaintiff thought there was a danger of the Municipality 
making and which it was the object of the suit to prevent.” In that case also, 
the two sections were not brought to the notice of the Court. Section 8 gives 
scope to the plaintiff to value the claim for purposes of jurisdiction, why then 
should the market-yalue be determined for assessing pleader’s fees. Where 
the market-value cannot be determined the Legislature has allowed the plaint- 
iff to put any arbitrary value. If we read s. 8 and s. 24 together, we arrive 
at the market-value of the property. Section 24 refers to market-value, which 
is determined by s. 8 at an arbitrary figure. The case of Sluvsengappa vV. 


- Muchkhandeppa’ was a simple declaratory suit, in which the real value of 


the property and not the notional value was adopted for purposes of jurisdic- 
tion. In a later case, however, it was held that in a suit for declaration and 
injunction the valuation of claim for the computation of'court-fees and for 
purposes of jurisdiction being the same, under s. 8 of the Suits Valuation 
Act, the value adopted for court-fee purposes under s. 7(iv)(c) of the 
Court-fees Act will determine the jurisdiction of the Court which heats the 
case: Jamnadas V. Chandulal. Beaumont C. J. said: (p. 141): “No 
doubt the result is rather startling, but the effect of it seems to be 
that inasmuch’ as the plaintiff has valued his relief for declaration and in- 
junction at Rs. 230, that necessarily governs the value of ‘the subject-matter — 
of the suit for the purposes of jurisdiction ”. The ratto of the case is that if 
the claim is properly valued for court-fees at Rs. 230, them though the 
market-value of the property be Rs. 15,000, the suit can still be entertained 
by a Subordinate Judge of the Second Class, whose pecuniary jurisdiction is 
limited to Rs. 5,000. In Parshottam v. Secretary of State? the claim was for 
declaration and injunction. Broomfield J. there said (p. 1268): “We ate 
of opinion that this is a case in which the valuc of the subject-matter is not 
capable of ascertainment... As the case is not governed by any other rule, 
the advocate’s fees must be the minimum prescribed by rule VI in appendix 
E of the Appellate Side Rules.” 

In the present case the subject-matter in dispute is not the land at all, but 
only that the defendants should not interfere with the plaintiff's possession. 


K. J. Kale, for the respondent. The point that arises is what is the basis 
of computation for advocate’s fees. The Jearned Government Pleader argues 
that because the words “value of subject-matter’ occurring in s. 24 of the 
Suits Valuation Act have been construed in a particular case for the putposes 
of jurisdiction of Courts to mean the arbitrary value fixed by plaintiff under 
s. 7(iv) (d) of the Court-fees Act, therefore the same value should be the 
basis of computation of pleader’s fees. For this proposition he relies on the 
case of Jamnadas V. Chandulal. Those enactments do not govern the valua- 
tion for court-fees and the case of Jamnadas v. Chandulal was decided on 


ie 


1 (1931) 33 Bom. L. R. 1437. 3 (1937) 39 Bom. L. R. 1257. 
2 (1936) 39 Bom. L. R. 138. 4 (1936) 39 Bom. L. R. 138, 
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the basis of the preamble to the Suits Valuation Act which says: “An Act 
to prescribe the mode of valuing ceitain suits for the purpose of determining 
the jurisdiction of Courts with respect thereto.” The preamble does not even 
remotely refer to the valuation for calculating advocate’s fees. The learned 
Government Pleader has not cited any. legislative provision to value “ the sub- 
ject-matter” for advocate’s fees. 

The only question is whether for assessing fees payable to an advocate 
the basis is the arbitrary value of Rs. 5 or the real value of the property. 
In the present case the question whether it is possible to valuc the subject- 
matter is still not gone into. The issues raised in the case make it clear as to 
what is the subject-matter in dispute. I am defending two-thirds of the pio- 
perty, which the plaintiff has valued at Rs. 8,000. 

The case of Jamnadas vy. Chandulal has no bearing on the present qucs- 
tion. The gases of Nur Mahomed V. Secreiary of State? and Kasanji v. Sural 
Municipality? are on all fours with the present case the first one being a case 
of injunction. 

Whatever may be the reliefs sought:in a case, the subject-matter of the 
suit is the whole of the property involved. The question what is the subject- 
matter in dispute should be viewed from different points of view. For 
advocate’s fees the value of the subject-matter is the value of the whole 
property. The value of the subject-matter, on the issues raised hercin, is the 
value of the property involved in the suit. In a suit for possession the 
self-same issues would have been raised. The test is that the advocate should 
be amply paid for the labour he puts into a case, and’ to calculate his fees ; 
the technical and arbitrary valuation-for paying court-fees is no guide ; the 
correct basis is the value of the property affected by the litigation. 


RAJ ahagirdar, in reply. Section 110 of the Civil Procedure Code gives 
us no assistance on the question arising here. In cases of injunction it is 
very difficult to arrive at the market value of the property. If the conten- 
tion of the other side is accepted, there will be different sets of valuation of 
claim in a case. The practice hitherto has been to state the valuation foi 
court-fees and for jurisdiction, in cases where the valuation is not the same 
for both purposes. Is it necessary to state a third valuation for assessing 
advocate’s fees ? 


BEAUMONT C. J. This is an application to the Court under r. 132 of the 
Appellate Side Rules. The question relates to the amount allowed by the 
Taxing Officer for the advocate’s fee, and the application raises an important 
question of principle. 

The suit is a suit for an injunction, in which the plaintiff asks that the 
defendants may be restrained from interfering with his possession of the suit 
property. The plaintiffs case was that he was the absolute owner of the suit 
property as his separate estate, and the defence was that the property was 
joint family property and vested in the plaintiff and the defendants, the 
plaintiff's share being an undivided third. The plaintiff’s suit failed at the 


1 (1936) 39 Bom. L, R. 138. 3 (1928) 30 Bom. L. R. 673. 
2 (1925) 28 Bom. L. R. 582. 
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trial, and his appeal to the Assistant Judge and a second appeal to this Court 
were dismissed. In the result, therefore, the finding is that the property is 
not the separate property of the plaintiff. 

It is plain that although this is, in form a suit for an injunction, it is really 
a suit which raises the question as to the plaintiffi’s title to the suit land. If 
the plaintiff had sued for possession of the suit land, he would have had to 
pay court-fee on the value of the land ascertained under s. 7 (v) of the 
Court-fees Act. No doubt, he did not require an order for possession, be- 
cause he was in possession, and we do not suggest that he was not entitled 


Beaumont CJ.to file this suit for an injunction. Where a suit is for an injunction, the 


le 


amount of the court-fee is fixed by the plaintiff arbitrarily in his plaint in 
accordance with s. 7(iv)(d) of the Court-fees Act, and the plaintiff in the 
case assessed the court-fee at Rs. 5. Under s. 8 of the Suits Valuation Act 
of 1887, in a suit for an injunction the value as determinable for the compu- 
tation of court-fees and the value for purposes of jurisdiction are the same. 
That being so, the value for purposes of jurisdiction being less than Rs. 5,000, 
the case was triable by a Second Class Subordinate Judge. 

We think that the question of the valuation of suits for an injunction and 
some other suits of the classes referred to in s. 7(7)’ of the Court-fees Act 
is a matter which might well engage the attention of the Legislature. It fre- 
quently happens that in the course of the trial of a suit, where the court-fee 
is a nominal one, it transpires that the actual value of the subject-matter of 
the suit can be ascertained at a much higher figure. In this particular case 
the real subject-matter of the suit is the plaintiff’s nght to an undivided two- 
thirds share of the suit property, which is worth very much more than Rs. 5. 
It might be desirable to give the Court jurisdiction in cases of this sort to 
revise the valuation of the court-fee stamp as a result of evidence given at 
the trial and thus save loss of revenue to Government, and we are told that 
that practice has been adopted in other Provinces. However, in this parti- 
cular case there is no doubt that the plaintiff was entitled to value the suit 
for purposes of court-fee at Rs. 5, and that determined the value for pur- 
poses of jurisdiction. 

What we have to deal with is the question of the advocate’s fee. That 
subject is dealt with in matters in the High Court by Appendix E of the 
Appellate Side Rules. The provisions of Appendix E follow the terms of 
the Pleaders Act, which relates to litigation in the mofussil. Rule I of Ap- 
pendix E provides that in suits which decide on the merits the real dispute 
between the parties, and in, among other things, appeals from decrees 
(including preliminary decrees) other than appeals from execution proceed- 
ings which decide on the merits the real dispute between the parties, the 
amount of the advocate’s fee shall be computed on the amount or value of 
the subject-matter in dispute in the suit, appeal or proceeding at the rates 
therein specified. The learned Government Pleader on behalf of the plaintiff 
contends that the value of the advocate’s fee under that rule should be the 
same as the value for purposes of the court-fee and for jurisdiction, and that 
on that basis the value of the subject-matter being Rs. 5, only the minimum 
advocate’s fee should be allowed under Appendix E, Rule VI. But it is to 
be noticed that Appendix E does not refer to the value for purposes of the 
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court-fee or jurisdiction. It bases the amount of the advocate’s fee on the S.B. 
amount or value of the subject-matter in dispute in the suit. 1942 
It was held in Bai Meherbai v. Maganchand:, which was a suit for posses- peared 
sion of land, that in such a suit the advocate’s fee should be calculated on the „7 RAMA 
actual value of the property, and not on the value estimated for purposes of Sree 
court-fee under the Court-fees Act. That principle has been applied in two v. 
cases of suits for an injunction. Those two cases are Nur Mahomed v. Secre- BALAPA 
tary of State? and Kasanji v, Surat Municipality. In the first of those cases KALINGA 
the injunction asked for was to restrain Government front taking possession of MANAR 
land acquired compulsorily under the Land Acquisition Act, and the Court Beaumont CJ. 
held that the advocate’s fee should be based on the value of the land. Whether ae 
that valuation was right may perhaps be open to question, because the subject- 
matter of the suit was not really the value of the land, but the difference 
between the value of the land and the sum which Government was going to 
pay. for it ‘under the Land Acquisition Act. However, the principle was 
adopted that in a suit for an injunction, where it is possible to ascertain the 
value of the subject-matter, that value should be the basis for determining 
the advocate’s fee. In Kasanjt v. Surat Municipality (supra) the suit was 
for a declaration and an injunction to restrain a Municipality from spending 
a sum of Rs. 20,000 contrary to law, as the plaintiff alleged, and there the 
advocate’s fee was based on the sum in dispute, that is to say, Rs. 20,000. 
In both those cases there were materials on record, which enabled the Court 
to ascertain what was the real value of the subject-matte: in dispute. In 
Parshottam V. Secretary of Stete* that was not possible, and in that case the 
Court allowed only the minimum advocate’s fee under Appendix E, Rule VI. 
We think the true rule to be derived from the terms of Appendix E and the 
decisions upon it, is that the advocate’s fee should be computed on the value 
of the subject-matter in dispute, where that value can be ascertained by the 
Taxing Officer from materials on the record. In the case of an injunction 
it may frequently be quite impossible to asceitain that value, for example, in 
a suit for an injunction to restrain interference with a right of way. In such 
a suit the value of the right of way may bear little relation to the value either 
of the dominant tenement or of the servient tenement, and the value of the 
benefit to the dominant tenement and the burden to the servient tenement 
may not be the same. In such a case it is impossible for the Taxing Officer 
to say what is the value of the right of way which is in dispute, and in such 
a case his proper course is to allow the minimum fee. But if the materials 
on record enable the Taxing Officer to say what is the value of the subject- 
matter in dispute, he should base the advocate’s fee on that value, subject 
however to this qualification, that the value of the subject-matter of the suit 
should never be regarded as greater than the amount necessary for ascertaining 
the pecuniary jurisdiction of the Court. It may, no doubt, sometimes happen, 
as was noticed in Jamnadas v. Chandulal, that a Second Class Subordinate 
Judge, whose jurisdiction is limited to Rs. 5,000, may be justified in trying 
a suit, where the subject-matter really exceeds that value, the suit being one 


1 (1904) I. L. R. 29 Bom. 229, 3 (1928) 30 Bom. L. R. 673. 
sc. 7 Bom. L. R. 131. 4 (1937) 39 Bom, L. R. 1257. 
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in which the plaintiff has fixed arbitrarily the value for court-fees, which 
determines the value for jurisdiction. But however that may be, it seems to 
us that it would be illogical in a suit tried by a Court on the basis that the 
value of the subject-matter does not exceed Rs. 5,060, to allow a higher figure 
for the advocate’s fee. The whole procedure would be different, if the value 
of the subject-matter for jurisdiction exceeded Rs. 5,000. We are dealing in 
this case with a second appeal, but if the value of the subject-matter had 
exceeded Rs. 5,000, there would have been no second appeal ; there would 
have been only a first appeal to this Court. Therefore, we think that the 


BeaumoniCJ. Taxing Officer should never base the advocate’s fee on an amount in excess 
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of the pecuniary jurisdiction of the Court which tried the suit. 

Now, in this case, as we have already indicated, we think the real subject- 
matter in dispute is the plaintiff's right or interest in two-thirds of the suit 
property. Evidence was given that the suit property had been acquired for 
sums amounting to Rs. 8,000. In the course of the trial the pfaintiff had 
alleged that the value had risen to Rs. 50,000, and the Taxing Officer has 
held him to that allegation, and has based the advocate’s fee on that value. 
Apart from the fact that that exceeds the pecuniary jurisdiction of the Court, 
we think that it would be hardly fair in ascertaining value for pleader’s fee 
to hold a party to an allegation as to value made alio intuitu. ‘But we see 
no reason why the Court should not act on the evidence that the property was 
acquired for Rs. 8,000, and, at any rate, has not deteriorated in value accord- 
ing to the plaintiff's own case. 

We think, therefore, that the advocate’s fee should be based on two-thirds 
of Rs. 8,000, not exceeding Rs. 5,000. As two-thirds of Rs. 8,000 does exceed 
Rs. 5,000, the ‘proper order to make is that the advocate’s fee should be based 
on a value of Rs. 5,000. 

The applicant must pay the costs of the ietin 


Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Somfee, ~ 


SHIVNARAYAN SARUPCHAND 
v. 
BILASRAI JUHARMAL.* 


Charity-—Couri—Jurisdiction—Charity functioning in foreign State—Property within 
British India—Steps to prevent its misapprepriation—Change of name of charity 
—Whether such change amounts to breach of trust. 

The administration of a charity depends upon fhe law, and is controlled by 
the Court, of the country where the charity is conducted. 


“QO. C.J. Appeal No. 33 of 1941: Suit No, 1265 of 1939. 
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- The High Court of Bombay has no: jurisdiction to remove trustees of a charity O.C. J. 
functioning in an Indian State and te appoint new trustees. 1942 
Where, however, immoveable property belonging to a charity in an Indian koaa 
State but situated within the jurisdiction of the High Court is being misapplied, SHIV- 
. the High Court can interfere to.protect that property by granting an injunction oe 
E l ee ay SARUPCHAND 
restraining misappropriation of the property or by appointing a receiver to hold 
the property subject to the orders of the Court having jurisdiction to administer py aspiar 
the charity. JUHARMAL 
_Under the law as administered in British India trustees are not justified in a 
changing the name of a charity without the permission of the Court. But even 
if they change the name without such permission, they do, not thereby commit 
such a serious breach of trust as to justify their removal. 


Suit relating to charity. 

Bilasrai Juharmal (plaintiff No. 1) was the brother’s son of Shivnarayan 
Sarupchanfl (defendant No. 1). 

In the-year 1926 defendant No. 1 set aside a sum of rupees one lakh for the 
purpose of establishing and maintaining a hospital at Bagar, a town in the 
State of Jaipur, for providing free medical. relief to the poor. The amount 
was deposited ‘with the firm of Sarupchand Prithiraj in Bombay in the name 
of “ Shivnarayan Juharmal Bagar Hospital Fund.” Defendant No. 1 alleged 
that the name of his brother Juharmal was added at the request of the latter 
on a promise to contribute to the fund amounts equal to those contributes 
by -him. 

- On April 21, 1936, defendant No. 1 executed a declaration of trust in respect 
of a sum of oe ‘1,42,079 (being the sum of one lakh of rupees and interest on 
it), declaring : 


“The said er moneys, securities, vestments and the properties forming jai 
of the trusts shall be called Shivnarayan Juharmal Bagar Hospital Trust Fund and 
the hospital or hospitals established by the ‘trustees out! of the trust funds shall be 
called Shivnarayan Juharmal Bagar Hospital or Hospitals. The said trust moneys, 
securities, investments, etc, shall be kept in the said Shivnarayan Juharmal Bagar 
Hospital account.” 


The hospital wads at first started in a house belonging to the family ; but 
afterwards a new building was built to house the hospital, in the building and 
equipment of which-defendant No. 1, spent a further sum of rupees four lakhs 
of his own. Defendant No. 1 also gave another sum of Rs. 3,78,000, out of 
which the ‘trustees: purchased a building in Bombay and kept a sum of 
‘Rs. 70,000, to Rs. 80,000, for the purchase of leasehold rights in the property. 
The income: of ‘the property was devoted to the purposes of the hospital. 

Defendant No. 1 spent altogether ‘a sum aggregating to rupees eight lakhs 
on the charity ; but his brother Juharmal died’ without contributing anything 
to it. 

Defendant No. 1, therefore, altered the name of the trust fund to “ Shiv- 
narayan Chiranjilal Hospital Trust Fund” and the name of the hospital to 
“ Shivnarayan Chiranjilal Rungta Hospital.” Chiranjilal was, the name of 
his only’son, who had ‘died in’ 1922. Defendant No. 1 and his co-trustees 
(defendants Nos. 2 to 5) began to spend the income or the property in Bom- 
bay for the purposes of the hospital at Bagar. 
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In the month of August, 1939, the new building of the hospital was opened 
under the altered name. 
On September 2, 1939, plaintiff No. 1 (the son of Juharmal) and another, 


. sued, in the High Court of Bombay, with the sanction of the Advocate General, 


for removal of defendants from their office as trustees and appointing new 
trustees in their place, for account of the management of the trust proponi 
and for other reliefs. 

The defendants contended inte: alia that the High Court had no jurisdic- 
tion to hear and determine the suit, that the Advocate General had no power 
to give his sanction with reference to a chanity which was to be carried 
out outside British India, that there was no allegation by the plaintiffs as 
regards mismanagement of the property situate in Bombay, that in view of the 
fact that Juharmal did not pay anything to the charity fund the trustees 
(defendants) honestly came to the conclusion that Juharmal’s name should 
be dropped, and that they were applying to the Jaipur State for fectification 
of the declaration of trust so as to authotise the change of name of the hospital 
and the trust fund. 


The suit was heard by Chagla J., who decieed it and delivered the following 
judgment, on October 10, 1941. 


CHAGLA J. In or about the year 1926 Shivnarayan Sarupchand, de- 
fendant No. 1, set aside a sum of rupecs one lakh for the purpose of establish- 
ing and maintaining a hospital at Bagar, a town in Jaipur State, and for pro- 
viding free medical relief to the poor. By 1936 this sum had increased to 
Rs. 1,42,000, and on April 21, 1936, defendant No. 1 Shivnarayan Sarupchand 
and others executed a declaration of trust in respect of this sum. The trustees 
mentioned in that declaration of trust declare that they hold their fund upon 
trust to apply the same in establishing and maintaining a hospital or hospitals 
in Bagar or elsewhere for providing free medical aid to the poor. They further 
declare that the trust monies and securities forming part of the estate shall 
be called Shivnarayan Juharmal Bagar Hospital Trust Fund and the hospital 
or hospitals established by the trustees out of the trust funds shall be called 
Shivnarayan ‘Juharmal Bagar Hospital or Hospitals. Thereafter defendant 
No. 1 gave to the trustees further sums of money amounting to about 
Rs. 3,78,000 with intent that the trustees should use the said sum for the pur- 
chase of an immoveable property in Bombay, and the rents and profits thereof 
should be applied in carrying out the aforesaid objects, viz. the establishment 
and maintenance of the Shivnarayan Juharmal Rungta Hospital and medical 
relief to the poor at Bagar. Out of this sum, the trustees purchased a lease- 
hold. property in Bombay leaving a sum of about Rs, 70,000 to Rs. 80,000 
in their hands to be applied. for purchasing the reversion of the said property. 
The plaintiffs allege that a hospital under this name was originally installed 
in an existing house at Bagan and subsequently new buildings have been built 
for a hospital and dispensary. Throughout the period of about -twelve years 
the charity and the hospital have been named and: known as the Shivnarayan 
Juharmal Rungta Hospital, and labels, vouchers, bills and other documents 
have also been issued in that name. The defendants are the present trustees 
of this trust and, according to them, a deed of appointment of new trustees 
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was executed on May 12, 1939, by which the present defendants were appoint- 
ed trustees, and by that deed of appointment they altered the name of the 
trust fund from “Shivnarayan Juharmal Bagar Hospital Trust Fund” to 
“Shivnarayan Chiranjilal Hospital Trust Fund”, and similarly the name: of 
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“Shivnarayan Chiranjilat Rungta Hospital”. The plaintiffs submit that the 
present trustees had no right to alter the name of the fund and the hospital 
and that the application by them! of any part of the income of the property 
in Bombay to any hospital not being the “Shivnarayan Juharmal Rungta 
Hospital ” constitutes a breach of trust, and they saw that the defendants 
are in fact applying the income of the Bombay property in a wrongful manner. 

The jurisdiction of this Court is invoked by the plaintiffs on the ground 
that the trust property is situate in Bombay. The defendants have contend- 
ed that this Court has no jurisdiction to try this suit. Mr. Banaji for the 
defendants has raised an issue of want of jurisdiction, and I have permitted 
him to have this issue to be tried as a preliminary issue. Mr. Banaji con- 
tends that if a trustee commits a breach of trust in carrying out a charity 
which is outside the jurisdiction, the Court has no jurisdiction to remove 
him as a trustee or to entertain a suit in respect of that breach although the 
trust property might be within the jurisdiction. Mr. Banaji further classi- 
fies breaches of trust into two categories, viz. (i) acts which endanger the 
trust property within the jurisdiction ; and (ii) acts which affect the carry- 
ing out of a charity which is outside the jurisdiction. Mr. Banaji submits that 
when a breach of trust falls within the latter category the Court would have 
no jurisdiction to entertain a suit in respect of that breach of trust. Mr. 
Banaji has cited several authorities in support of this proposition, but I am 
afraid none of these authorities support that contention. 

It is perfectly well settled that our Court would not frame a scheme in 
respect of a charity which has to be carried out entirely outside its jurisdic- 
tion, and it is quite clear why our Court has laid down that principle. If 
the Court is not in a position to supervise the carrying out of a charity, it will 
not frame á scheme in respect of that charity. Mr. Banaji has relied on the 
decision in The Advocate General of Bombay v. Bai Punjabai', What Mr. Jus- 
tice Farran decided in that case was that when a testator bequeaths money to 
found a charity in territories out of the jurisdiction of the Court, what the 
Court in such cases does is to hand the money to the trustees named by the 
testator, leaving it to the Courts of the country, in which the charity is to be 
carried out, to settle the scheme in accordance with which the trustees are 
to deal with the money. The same principle is to be found in another 
decision on which Mr. Banaji has relied, namely in Kanji v. Advocate Gene- 
ralz. In that case Mr. Justice Beaman held that where the charitable objects 
le without the jurisdiction of the Court, the most the Court can do is to 
safeguard the funds intended to be applied to those charitable purposes where 
such funds lie within the Court’s jurisdiction, and thereafter leave the appli- 
cation of them to the intended objects of the testator’s bounty to the Courts 
of the country within whose jurisdiction those objects are. Now it is to be 
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noted that in both these decisions it was assumed that the Court would have 
jurisdiction when the question it had to determine was the safeguarding of 
funds intended to be applied to charitable purposes where such funds lie 
within the Court’s jurisdiction. Therefore if charitable funds are within the 
jurisdiction and if the plaintiffs file a suit under s. 92 of the Civil Procedure 
Code alleging there has been a misapplication of those funds, the Court would 
certainly have jurisdiction to try that suit. Now the plea of want of juris- 
diction on which a preliminary issue has been raised is a plea in the nature 
of a demurrer, and Mr. Banaji is prepared to argue that the Court has no 
jurisdiction on the assumption that every averment in the plaint is correct. 
The plaintiffs clearly state in paragraph 6 of the plaint that the defendants, 
the trustees of this trust, in applying the income of the Bombay property to a 
hospital, not being the “Sivnarayan Juharmal Rungta Hospital”, have com- 
mitted a‘breach of trust and that, therefore, the plaintiffs have come to this 
Court on a clear plea that the trustees are misapplying trust funds which are 
in Bombay. I fail tc understand how in the face of that averment in the 
plaint it is possible for the defendants to contend that this Court has no 
jurisdiction to determine the suit. It may be that on the merits I may come 
to the conclusion that there is no misapplication of funds ; but.so long as that 
averment in the plaint stands and the Court’s assistance is being sought for 
the removal of the defendants as trustees on that alleged breach of trust, the 
Court clearly has jurisdiction to determine the suit. Mr. Banaji has further 
argued that all that the defendants had done was merely to change the name 
of the charity and that the trust properties in Bombay have not in any way 
been affected. Mr. Banaji contends that the Court should have jurisdiction 
only if the act of the defendants in any way prejudicially affected the trust 
properties situate within the jurisdiction. I am afraid there is no warrant 
for that proposition in law at all. That would be restricting the jurisdiction 
of this Court to an extent which the Court would not permit. As I have 
stated, it is not merely when the trust properties within the jurisdiction are 
being prejudicially affected that the Court has jurisdiction, but also in all those 
cases where the plaintiffs come to the Court with the allegation that the de- 
fendants have committed a breach of trust in applying trust funds within 
jurisdiction to objects which are either not charitable or are not the parti- 
cular objects which were selected by the settlor as the objects of his bounty. 

Under the circumstances I hold that the Court has jurisdiction to try the 
suit, and answer the issue in the affirmative. 

After I decided the preliminary issue, Mr. Banaji on behalf of his drk 
applies for an adjournment of this suit on the ground that defendant No. 1 
is lying ill at Bagar and that his evidence would be necessary for the decision 
of this suit. In the written statement of the defendants various grounds have 
been urged why the names of the hospital and of the trust fund were altered. 
One is that the name of Juharmal was associated with the hospital because he 
promised to pay a certain sum of money but failed to do so. The other 
ground is that defendant No. 1 executed the declaration of trust which, ac- 
cording to the plaintiffs, was executed on April 21, 1936, without the contents 
being explained to him. Now I fail to see what relevancy these allegations 
have on the issues that I have got to decide in this suit. The only question 
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.that I have to determine is whether the defendants as trustees have committed 
a breach of trust. I am not concerned to find out under what circumstances 
defendant No. 1. executed the declaration of trust and what were the 
reasons that actuated him in altering the names of the hospital and of the trust 
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got to be remembered that although in the written statement defendant No. 1 


D. 


asks for a condonation of the breach of trust in the event of this Court BILASRA! 
holding that this was a breach of trust, he has persisted in the breach of 


trust, and nowhere in the written statement has he offered to remedy that 
breach. On the contrary, I gather. from Mr. Banaji that he actually went 
to the Jaipur Court in an attempt to have the new name registered by that 
Court. 

Mr. Somjee draws my attention to the correspondence which took place 
with regard to the adjournment of this suit from February 3, 1941. In 
February, 1941, the suit was on the prospective board of Mr. Justice Black- 
well, and on February 3, 1941, Messrs. Ardesir, Hormusji Dinshaw & Co., 
attorneys for the defendants, wrote to the plaintiffs’ attorneys pointing out 
that defendant No. 1 was in very frail and indifferent health and that they 
might have to apply for issue of a commission for the examination of de- 
fendant No. 1. That was as far back as February, 1941. We are now in 
October, 1941. No summons has been taken out for the examination of 
defendant No. 1 on commission, and apparently this gentleman still conti- 
nies to be in the same frail and indifferent health as he was in February, 
1941. I think this is a deliberate attempt to ward off the evil day and to 


postpone the hearing of this suit. I, therefore, refuse the application for an 
adjournment. 


In the written statement the defendants have admitted the acts which, 
according to the plaintiffs, constitute breaches of trust on the part of the 
defendants, the present trustees of the trust. These are, as I have already 
pointed out, the alteration of the name and the application of the trust funds 
to a differently named hospital. Mr. Banaji has tried to argue that as the 
trustees have been spending trust funds on the same hospital at Bagar, they 
have not acted wrongly. The obvious answer to this agument is that although 
the defendants might be applying the trust funds to the same hospital, they 
are not doing it to the same charity. The “ Shivnarayan Chiranjilal Rungta 
Hospital” is not the same charity as the “Shivnarayan Juharmal Rungta 
Hospital”. The settlor wished to perpetuate the names of Shivnarayan and 
Juharmal. `The present trustees wrongly and unauthorisedly deleted the name 
of Juharmal and substituted the name of Chiranjilal. In doing what they did 
they clearly committed a breach of trust. - 

The only question that remains is what is the proper order that I should 
pass in this case. In January, 1939, the attention of the then trustees of this 
charity was drawn to the fact that it was being contemplated that the name 
of the. charity should be changed and that any such action on the part of the 
trustees would be a breach of trust. Notwithstanding this, the then trustees 
executed a deed of appointment on May 12, 1939, and the present trustees 
were appointed and the name of the charity was altered. The reason given 
for the alteration of this name is very curious, The deed- of appointment 
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mentions that as the whole of the monies, the subject-matter of the trust, were 
contributed by defendant No. 1 and as defendant No. 1 had requested the 
continuing and the new trustees that the charities created should henceforth be 
known by the name of ‘ The: Shivnarayan Chiranjilal Rungta Hospital 
Čharities ”, the defendants declare by this deed of appointment that the name 
of the charities created by and subject to the trusts should henceforth be and 
be carried on in the name of “ The Shivnarayan Chiranjilal Rungta Hospital 
Charities.” Mr. Banaji for the defendants has strenuously argued that the 
defendants altered the name of the trust because they were requested to do so 
by: defendant No. 1 who was really the donor and the settlor. Mr. Banaji 
has suggested that defendant No. 1 having contributed all the monies, he 
should after all have some voice in the question of the naming of this parti- 
cular charity. I am afraid I am not prepared to accede to that argument. 
There is a common misconception in this country that if a pegon donates 
funds to a charity, he has some sort of proprietary right still left to dictate 
as to whai should be done to these funds. I need hardly say how wholly 
erroneous that idea is. His position is no better or no worse than that of the 
other trustees with whom he is asked to administer the trust. I could have 
understood if the defendants had gone to a proper Court of law and had the 
matter adjudicated and had the name altered ; but what they do is they have 
a deed of appointment executed, then alter the name of the charity without 
the consent or sanction of any one at all merely because defendant No. 1 
happens to express a wish to that effect. But the matter does not end there. 
In the written statement of the defendants in paragraph 13 they have stated 
that in the event of this Court holding that what the defendants did consti- 
tuted a breach of trust, that breach of trust should be condoned, and Mr. 
Banaji has pressed me to condone this breach of trust. The conduct of the 
defendants, after this suit was filed, is certainly not one which calls for any 
sympathy from the Court. The suit was filed on September 12, 1939, and 
the written statement was declared on November 2, 1939. Knowing fully 
well that the question whether the change of the name of the trust consti- 
tuted a breach of trust or not was a question that had still to be decided by 
this Court, the defendants on February 18, 1941, go and present a petition 
for the ratification and confirmation of the changed name to the Court of 
Nizamat Shekhawati at Jaipur in the Jaipur State and obtain an order from 
the officer presiding over that Court that the petition should be registered in 
the records of that Court. In my opinion this conduct is tantamount to a 
flagrant defiance of this Court and a deliberate attempt to persist in the breach 
of trust which at the same time they expect this Court to condone. 

Mr. Banaji has appealed to me that I should not remove the trustees as 
their conduct does not involve any moral turpitude. I quite agree that there 
ie no question of dishonesty or moral turpitude, but one of the grounds on 
which the Court would remove a trustee is want of fidelity to the trust. 
Trustees are appointed to administer a trust as constituted, and any want of 
fidelity towards that trust is certainly a ground for removal. In this case 
it has been difficult for Mr. Banaji to urge that the trustees have not been 
guilty of want of fidelity. Knowing fully well in what name the trust had 
to be administered, they take upon themselves the burden of administering 
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the trust in a different name. I suggested to Mr. Banaji that if the defendants 
were prepared to resign from their office as trustees, I might consider the 
question of condoning their breach of trust ; but Mr. Banaji does not see his 
way to accede to that suggestion. In view of that, the only order I can pass 
is that of removing the defendants from their office as trustees. 

I, therefore, order that the defendants be removed from their office as 
trustees. I also order that the defendants do pay to the plaintiffs the costs 
of the suit. 

The plaintiffs as relators are entitled to costs as between attorney and client 
from the trust estate. If they recover party. and party: costs from the defend- 
ants which I have awarded, they will get from the trust estate the difference 
between as between attorney and client and party and party costs. In the 
event of the plaintiffs failing to recover party and party costs from the defend- 
ants, they will be entitled to recover the same from the trust estate. 

Mr. Somjee will submit to me, after consulting the Advocate General, the 
names of the new trustees whom he wishes to have appointed in place of the 
defendants. On the new trustees being appointed, the defendants will hand 
over the trust properties to them. 


Defendants appealed, 


Sir Jamshedji Kanga, with F. J. Coltman, for the appellants. 
M. V. Desai, with G. N. Joshi, for the respondents. 


BEAUMONT C. J. This is an appeal from an order of Mr. Justice Chagla, 
and, in my opinion, it is quite impossible to support the order. 

The plaintiffs’; case is this. Detendant No. 1, in 1926, set aside a sum of 
one lakh of rupees for establishing and maintaining a hospital at Bagar, a 
town in Jaipur State, for providing free medical relief to the poor. That 
sum has subsequently been largely increased, and we are told that defendant 
No. 1 has altogether contributed something like eight lakhs to this charitable 
purpose. On April 26, 1926, defendant No. 1 and others, who, I suppose, 
weie acting as trustees, executed a declaration of trust agreeing to apply the 
{rust funds in their hands in establishing and maintaining a hospital or hospi- 
tals in Bagar, and cl. 3 provides as follows : 


“The said trust moneys, securities, investments and the properties forming part 
of the trusts shall be called Shivnarayan Juharmal Bagar Hospital Trust Fund and 
the Hospital or Hospitals established by the trustees out*of the trust funds shall be 
called Shivnarayan Juharmal Baga: Hospital or Hospitals.” — 


Now, it appears that Juharmal, referred to in those titles, is the biother 
of defendant No. 1, and the brothers have quarrelled. Defendant No. 1 
says that Juharmal was going to put up an equal amount of money to that 
contributed by himself, and that he never did so, and, therefore, his name 
ought to be removed from the title of the fund, and accordingly he and the 
other trustees have commenced calling the trust fund “ Shivnarayan Chiranji- 
lal Hospital Trust Fund” and calling the hospital “ Shivnarayan Chiranjilal 
Rungta Hospital.” The plaintiff's case is that that change in the names of 
the fund and the hospital is a breach of trust of so serious a nature as to 
justify the removal by the Court of the irustees, and the learned Judge has 
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accepted that view, and has made an order removing the trustees of this 
charity, and appointing new trustees in their place. 

Now, this charity, as appears from the plaint, is a foreign charity. It 
conducts a hospital in Jaipur State, and it is a well established principle that 
the administration of a charity depends upon the law; and is controlled by 
the Court, of the country where the charity is conducted. In my opinion, 
there is no jurisdiction in this Court to remove trustees of a charity function- 
ing in Jaipur State, and to appoint new trustees of that charity. We have 
no more jurisdiction to do that than the Jaipur Court would have to remove 
trustees of a hospital in Bombay, and to appoint new trustees in their place. 
The ground on which the learned Judge justified his order is this. It appears 
that an immoveable property situate in Bombay has been acquired on behalf 
of this charity as part of its endowment, and undoubtedly, if it be proved 
that property within the jurisdiction of this Court belonging to,a charity is 
being misapplied, this Court can interfere to protect that property. The 
Couil could grant an injunction restraining misappropriation of the property, 
or could appoint a receiver, and then hold the property subject to the orders 
of the Court having jurisdiction to administer the charity. But no misap- 
piopriation of the Bombay property is suggested other than applying the 
property for the benefit of the charity under its altered name. l 

Now, apart from the fact that this Court has no jurisdiction to inte1fere with 
the administration of a foreign charity, there is this further difficulty. The 
only breach of trust relied on is the:change in the names of the fund and the 
hospital ; but whether that is a breach of trust or not depends on the law of 
Jaipur State, and there is no evidence as to what is the law of Jaipur State. 
So far as British India is concerned, it is, I think, the law that trustees would 
not be justified in changing the name of a charity without the permission of 
the Court. It might be permissible to assume that the law of Jaipur State 
would not permit an act contra bonos mores, but we cannot assume without 
evidence that that law does not permit trustees of a charity to change its 
name. It appears that defendant No. 1 and the other trustees have actually 
presented a petition to a Court in Jaipur State asking for permission to change 
the name of this charity, and that petition appears to be pending. Mr. Justice 
Chagla considered that the presentation of that petition was an act in defiance 
to this Court ; but I am quite unable to take that view, because it seems to 
me that the Jaipur Court is the only Court which can sanction the change 
of the name of this charity. 

In my opinion, the plaintiffs have not proved that any breach of trust 
in relation to the Bombay property of the charity has been committed. 
I would add, however, that, in my view, even if this was a Bombay charity, 
the trustees, merely by changing the name of the charity, have not committed 
such a serious breach of trust as to justify their removal. The learned Judge 
says that the “Shivnarayan Chiranjilal Rungta Hospital” is not the same 
charity as the “ Shivnarayan Juharmal Rungta Hospital.” But a charity docs 
not change its nature merely by changing its name. The hospital is to be 
carried on in exactly the same manner in the changed name as in the former 
name. It is not suggested that there has been any misapplication of the 
charity funds in the ordinary sense of the term. Assuming that the trustees 
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ought not to have altered the-name, thei: error can be very easily remedied O.C. J. 
by restoring the old name. If this Court were administering the trust, this 1942 
Court might impose upon the trustees the obligation of restoring the old name 39-7 
as a term of remaining trustees, and, of course, if they refused to accept the ‘i Ree ÅN 
terms of the Court, then there might be a ground for removing them. How- SARUPCHAND 
ever, that is an academic matter. - In my opinion, the learned Judge had no v. 
jurisdiction to remove the trustees of a charity functioning in a foreign State. BILASRAI 
The appeal, therefore, must be allowed with costs, Plaintiffs’ suit dismissed J CRE 


with costs. - Beauniont C.f. 
One J. I agree and have nothing to add. — 
: Appeal allowed. 
Attorneys for plaintiffs : Ardeshir, H ormusji, Dinshaw & Co. 
Attomeys for respondents : Huridas & Co. 
f Before Sir John Beaumont, Kt. Chief. Justice, and Mr. Justice Somjee. . 
PROMATHA NATH MULLICK, . 1942 
BATLIWALLA & KARANI.” ween: 


Piani- Cae òf aciton—Suit by share broker-—W hether averment of loss essential 
-Contract note—Absence of names of partners in share broker’s firm-—Whether 

. such contract note invalid—Bombay Securities Contiacts Contiol Act (Bom. 
VIII of 1925), Sec. 6[—Rules of the Native Share and Stock Brokers’ Associa- 


tion, tr. 46(a), 167(a) (e) (g)t. 


3 0. C. J. Appeal No. 21 of 1941: 
Suit No. 851 of 1940. 
t The section runs as follows :— 


6. Every contract for the purchase - 


or: sale of securities, other than a 
ready delivery contract, entered into 
after a date to be notified in this be- 
half by the Provincial Government 
shall be void, unless the same is made 
subject to and in accordance with the 
rules duly sanctioned under section 5 
and every such contract shall be void 
unless the same is made between 
members or through a member of 
a recognised stock-exchange ; and no 
claim ‘shall be allowed in any Civil 
Court for the recovery of any com- 
mission, brokerage, fee or reward in 
respect of any such contract. 


į The material portions of the rules 


run thus :— 
46(a). All members shall state on 


all correspondence. relating “to the - 


transaction of business subject to the 
Rules of the Association and on all 
contract notes— 


(#) the name of the firm, if any; 

(iz) the names of all partners there- 
ink 

167(@). Members shall render con- 
tract notes to non-Members in respect 
of every bargain made for such non- 
Member's account, stating the price 
at which the bargain has been made. 
Such contract notes shall contain a 
charge for brokerage at rates not Jess 
than the scale prescribed in Appendix 
G annexed to these Rules, or as modi- 
fied by the provisions of rules 168 and 
170(6). Such contract notes shall show 
brokerage separately and shall be in 
Form A prescribed in Appendix H 
annexed to these Rules;... 
- (e) No contract note not in one 


„ Of the printed Forms in Appendix H 


shall be deemed to be valid. 

. (g) A contract note referred to 
in this’ rule or any other rule for 
the time being in force shall be deem- 
ed to mean and include a contract and 
shall have the same significance as a 


contract. 
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In a suit by a share broker to recover losses sustained by him from his 
constituent on transactions effected by him according to the rules and regu- 
lations of the Native Share and Siock Brokers’ Association, Bombay, the plaint 
discloses a complete and valid cause of action, even though it contains no 
averment that the plaintiff had incurred liability in respect of the transactions 
of the defendant and made payments in respect of the losses incurred on such 
transactions, 

Gulabchand Sakharam v. Bhaidas Maganlal & Co., followed. 

A contract note tendered by a share broker io his constituent, which does not 
amount to a contract for the sale and purchase of securities, is not void under 
s. 6 of the Bombay Securities Contracts Control Act, 1925, even if it does not 
show the names of all the partners in the share broker's firm as required by 
r. 46(a) of the rules of the Native Share and Stock Brokers’ Association, Bom- 
bay. Nor is such a contract note void under r, 167, if it is in the prescribed form. 


SUIT to recover money. . 

The plaintiffs, Batliwalla & Karani, were a partnership firm carrying 
on business as certified. share, stock and exchange brokers in the Native Share 
and Stock Brokers’ Association in Bombay. The defendant Promatha Nath 
Mullick was a Calcutta constituent of the plaintiffs. 

The plaintiffs entered into a number of transactions for purchase of shares 
in the Bombay market on behalf of defendant, as the result of which the 
defendant became indebted to the plaintiffs in a sum of Rs, 9,087-8-0, The 
plaintiffs submitted an account of the transactions to the defendant working 
‘out the above loss. 

One of the partners in the plaintiffs’ firm yetired on December 31, 1939. 
The firm was reconstituted on January 1, 1940, by the omission of the retir- 
ing partner and the addition of a new pariner, wha was a son of the senior 
partner. l 

In the contract notes dated January 4 and 5, 1940, which the plaintiffs 
presented to the defendant, advising them of the transactions entered into by 
them on behalf of the defendant, the name of the new partner did not appear 
in the heading of the notes though they were in the prescribed form. 

On May 10, 1940, the plaintiffs sued to recover Rs. 10,837-8-0 from the 
defendant. The plaint contained no averment that the plaintiffs incurred 
liability in respect of the transactions entered into on behalf of the defend- 
ant and that they had made payments in respect of the losses incurred on 
such transactions, 

On July 4, 1941, the plaint was amended by the inclusion of the following 
paragraph :— 

“8A. All the aforesaid transactions were effected by the plaintiffs according to 
the rules and regulations of the Native Share and Stock Brokers’ Association, Bom- 


} hay.” 


The defendant contended inter alia that the Court had no jurisdiction to 
try the suit, and that the plaint disclosed no cause of action. 

The suit was heard by B. J. Wadia J. It was decreed on July 22, 1941. 
In dealing with material points, the judgment stated as follows :— 
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B. J. Wapita J. The 1st issue is whether the plaint discloses a cause of 0.U.J. 
action. It was argued that the plaint discloses no cause of action, as a share 1942 
broker's claim is based on an indemnity under the provisions of s. 222 of the | ei 
Indian Contract Act, and that there was no averment in the plaint that ee 
the plaintiffs had paid losses on behalf of the defendant in the market for Muzpicx 
which they claimed to be indemnified by him. This point has not been v 
taken in the written statement, but being a point of law, it was taken up at BATLIWALLA 
the hearing. The plaintiffs state im the very first para. of the plaint that & TEON 
they are a registered partnership firm carrying on business as certified share, 
stock and cxchange brokers m Bombay. That is admitted by the written 
statement. It is further alleged in para. 2 of the plaint that defendant ex- 
pressed his desire to Mr. Billimoria to do business in shares of joint stock 
companies on the Bombay Stock Exchange through Mr. Billimoria’s firm, 
namely, the plaintiffs, who are certified share brokers. The employment is 
not denied. * That business was done in consequence of the employment is 
also not denied. The business was presumably done according to the rules 
and regulations of the Native Share and Stock Brokers’ Association, and 
plaintiffs sent contracts to the defendant in respect of all the transactions 
which were kept by him. The receipt of the contracts is admitted, though 
in his evidence on commission the defendant described the contracts as 
“nominal contract notes”. In the contracts sent to the defendant, it is 
stated that the business was to be done according to the rules and regula- 
tions of the Association. The contracts are in form A mentioned in Appen- 

dix H, which is the form of the contract note to be issued by members acting 
for constituents as brokers. It is provided by r. 253(@) that a constituent 
shall pay to his broker before (11 a.m. on the Pay Day fixed by the Board all 
sums which the broker is liable to pay.on behalf of his constituent on account 
of dealings for the current settlement. Rule 253(b) provides that a broker 
may close the account of any constituent who fails to make such payment 
either forthwith or at any time thereafter as provided by the rule. The 
plaintiffs allege in the plaint that there was a loss. The defendant does not 
deny; that there was a loss; he only denies his liability to pay the same. 
Plaintiffs claim to recover that loss, because as brokers they incurred the 
same and have either paid the loss or have according to the rule become 
liable to pay on behalf of the defendant. Mr. Bilimoria om behalf of the 
plaintiffs, however, stated in his evidence that the losses had in fact been 
paid by them. In order, however, to make the allegations in the plaint cleat 
and: explicit, I directed ‘the plaintiffs ‘to amend the plaint by adding a para- 
graph that the transactions were done and put through by the plaintiffs in 
accordance with the rules and regulations of the Association, from which the 
liability of the defendant would follow as a necessary consequence. The 
defendant put in a supplemental written statement denying that the transac- 
tions were effected according to those rules and regulations. He further con- 
tends that no freshi leave having been obtained by the plaintiffs under cl. 12 
of the Letters Patent regarding the amendment, the suit is not maintainable. 
I will deal with the contention regarding the transactions later. It is, how- 
ever, not correct to say that by reason of the amendment a cause of action 
has been supplied where nonc existed before, or that the cause of action has 
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been altered. The cause of action was in the plaint. The amendment ‘was 
only made in order to make clear the allegations on which the cause of action 
was based. In my opinion it was thereforg not necessary to apply. for fresh 
leave under cl. 12. Defendant’s counsel relied on Motilal'v. Shankarlal, but 
the position in that case was entirely different. If a suit filed by six per- 
sons as partners is sought to be altered into a suit filed by one of them 
personally, it certainly becomes a different cause of action, and no fresh leave 
having been obtained the suit must fail, as leave under cl. 12 is the founda- 
tion of the Court’s jurisdiction. In my opinion, no fresh leave under cl. 12 
was necessary... 

The business really commenced from January 4, 1940, when Mr. Billimoria 
instructed the plaintiffs to purchase one hundred Belapur shares on behalf 
of the defendant. On January 5 Mr. Billimoria instructed them to purchase 
one hundred Premier Construction Company’s shares. These were purchased 
at Mr. Billimoria’s discretion and not on instructions. Contracts were sent 
to the defendant and accepted by him, and no objection or protest was ever 
raised that the transactions were entered into without his instructions. De 
fendant’s counsel argued that the two contracts were not according to the 
rules and regulations of the Association, because on the contract form the 
names of all the partners of the plaintiffs’ firm were not mentioned, namely, 
there was an omission to mention the name of Mr. Billimoria’s son who had 
joined from January 1. It was argued that the contracts did not therefore 
satisfy the requirements of form A, and the transactions were void. Counsel 
relied on s, 6 of the Bombay Securities Contracts Control Act (Bom. VIII 
of 1925) which provides inter alia that every contract for the purchase or 
sale of- securities other than a ready delivery contract shall be void unless 
the same is made subject to and in accordance with the rules duly sanc- 
tioned under s. 4, that is, the rules and ‘regulations governing the’ Bombay 
Stock Exchange. He referred-to r. 46(@) which provides inter alia that all 
members shall state on all the contract notes the name of the firm, if any, 
and the names of all partners therein. Rule 167(e) provides that no contract 
note not in one of the printed forms in Appendix H, in this case form A, 
shall be deemed to be valid. The rules nowhere provide that if the names of 
all the partners are not mentioned, the entire transaction is void in the sense 
ihat the broker is not liable to the constituent and the constituent is not 
liable to the broker upon the same. Rule 27(@) „provides for the dis- 
ciplinary action which the board may take against a member of the Associa- 
tion who contravenes any rule of the Association. If a rule is contravened 
in matters which are really not essential, in the sense that they do not form 
part of the terms and: conditions of the contract, the contract in my opinion 
does not become void. The names of the partners do not constitute a term 
or condition of the contract. It has been pointed out by the Privy Council 
in Radhekisson v. Balmukund? that all that the law requires is a substantial 
and not a literal compliance with the by-laws. In that case it was the by- 
laws of the East India Cotton ‘Association, and it is pointed out that what is 
really necessary is that’ the contract must contain all the terms and condi- 


1 (1938) 41 Bom. L, R. 536. 2 (1932) 36 Bom. L. R. 303, 307. 
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tions set out in the form in order to comply with it. In this case all the terms 
and conditions set out in form A have been complied with. An enumeration 
of the different partners of the firm is not one of the terms and conditions of 
the contract, and the omission to mention the name of one of them does not 
render the transaction void. Even under s, 6 of the Act the contract, in my 
opinion, would be void only if its terms and conditions were not set out as 
required by the rules. I may point out that Mr. Billimoria stated that his 
son having joined as partner only from January 1, 1940, the rubber stamp 
in respect of his name was not ready by January 4 and 5. He had also 
informed the defendant on December 31 that as and from January 1 his son 
was joining the firm as a partner. This point has not been taken in the origi- 
nal written statement. In the supplemental written’ statement there is only 
a general denial, and no specific contracts are referred to. All the contracts 
were accepted by the defendant and not returned to the plaintiffs. In my 
opinion, the contracts are valid and binding upon the defendant. 
The defendant appealed. 


K. M. Munshi, with R. H. Pandia, for the appellant. 
Sir Jamshedji Kanga, with V. F. Taraporewala, for the respondents. 


SOMJEE J. This is an appeal against the judgment of Mr. Justice B. J. 
Wadia decreeing the plaintiffs’ claim against the defendant for Rs. 10,837-8-0. 
The plaintiffs are certified share, stock and exchange brokers in the Native 
Share and Stock Brokers’ Association of Bombay. The defendant is a consti- 
tuent of the plaintiffs and lives in Calcutta. The plaintiffs filed this suit to 
. recover this amount of Rs. 10,837-8-0 from! the defendant in respect of cer- 
tain transactions in shares effected by the plaintiffs for and on behalf of the 
deferidant on the Stock Exchange in Bombay. The defendant filed a written 
statement raising a large number of defences, and the learned Judge decided 
against the defendant on all those defences. 

The first question raised before us by Mr. Munshi, the learned counsel for 
the defendant, is that the plaint as originally filed disclosed no cause of action. 
On July 4, 1941, an order was obtained by the plaintiffs from the learned 
Judge granting them leave to amend the plaint. The plaint was amended 
accordingly by adding paragraph 8A to the plaint, which is in these terms : 

“ All the. aforesaid transactions were effected by the plaintiffs according to the 
rules and regulations of the Native Share and Stock Brokers’ Association, Bombay.” 
Mr. Munshi contends that even the amended plaint does not disclose any 
cause of action. He further contends that the plaintiffs did not obtain leave 
under cl. .12. ofthe Letters Patent when they amended the plaint, and, there- 
fore, the amendment of the plaint is not legal. 

In paragraph 1 of the plaint the plaintiffs state that they are certified share, 
stock and exchange brokers in the Native Share and Stock Brokers’ Associ- 
ation, Bombay. In paragraph 4 of the written statement that averment in 
the plaint is admitted. The necessary implication of that averment is that 
they act as brokers for constituents and effect transactions on behalf of their 
constituents in accordance with the rules and regulations of the Native Share 
and Stock Brokers’ Association. The amendment of the plaint simply states 
in terms what is necessarily implied from the averment in paragraph 1 of 
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O. C.J. the plaint, which ıs admutted by the defendant. The learned Judge’s decision 
1942 that the amendment of the plaint did not alter or complete the cause of action 
ea ches is, in my judgment, perfectly correct. os 
NATH he averment in the plaint, whether implied from the statement contained 
MuLLick in paragraph 1 of the plaint or by virtue of the amendment of the plaint, that 
v. the plaintiffs effected transactions on behalf of the defendant according to the 
Sven rules and regulations of the Native Share and Stock Brokers’ Association, is 
nes, sufficient to show that the plaintiffs as agents effected transactions on behalf 
Somjee J. Of the defendant and in respect of the losses or profits in respect of those 
— transactions they were responsible, and the profits and losses were received or 
paid by the plaintiffs when the transactions of the particular settlement went 
through the Clearing House of the Native Share and Stock Brokers’ Associ- 
ation, Bombay. In the case of share brokers in Bombay they submit thei: 
statements in respect of their transactions for a patticular settlement to: the 
Clearing House of the Native Share and Stock Brokers’ Association. These 
transactions aie with various brokers. The results of all these transactions 
are ascertained by the Clearing House, and the brokers are made to pay if 
there is a deficit on the whole statement for the settlement, and the payment 
is made by the share brokers. If there is a balance payable to the brokers in 
respect of all the transactions, that amount is allowed to them, and they 
receive the payment which is made by various brokers with whom they had 
the transactions. Thus in the case of share brokers it would be difficult for 
them to state in the case of a particular constituent that they paid the fosse! 
incurred in respect of his transactions, because payment is not made in res- 
pect of the transactions of each constituent, but all the transactions of all the 
constituents with different brokers are settled in account with all the brokers 
through the Clearing House. In my judgment the plaint discloses a good 
and complete cause of action. 

This point was raised in Gulabchand Sakharam v. Bhaidas Maganlal 
& Co. decided by Mr. Justice B. J. Wadia. There was an appeal against 
that judgment, which was heard by my Lord the Chief Justice and Mr. Justice 
Blackwell. The plaint in that suit was in substantially the same terms as the 
plaint which is now before us. There was no averment in that plamt that 
the plaintiffs, who were share brokers, incurred liability in respect of. the 
transactions of the defendant and that they made payments in respect of the 
losses incurred in respect of the transactions of the defendant. The Court 
of Appeal upheld the judgment of Mr. Justice B. J. Wadia and decided that 
the plaint disclosed a complete and valid cause of action. That decision of 
the Court of Appeal covers the point which is now raised by Mr. Munshi, the 

learned counsel for the defendant. ` 
The second point raised by Mr. Munshi is that two of the contract notes 
dated January 4 and 5, 1940, did not disclose the name of a partner in the 
plaintiff-frm, namely, 5. B. Billimoria. S. B. Billimoria is the son of the 
senior partner in the plaintiff-firm B. A. Billimoria, and he joined the firm 
on January 1, 1940. There is no dispute between the partics with regard to 
1 (1937) O. C. J. Appeal No. 48 Blackwell J. on March 18, 1937 
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that date. Mr. Munshi argues that the rules of the Native Share and Stock 0.C-J. 
Brokers’ Association require that on the. contract notes ‘submitted by the 1942 


plaintiffs to the ‘defendant the names of all the partners’ in the plaintif- 5 7 as 
firm must.be stated, and as the name of S. B. Billimoria is not stated, the eC ATH 


contract note is void. It appears that prior to January 1, 1940, there were five MuLLICK 
partners in the plaintiff-firm, one of them being A. D.' Shroff. . That- partner v. 
retired from the firm on December 31, 1939, and S. B. Billimoria joined the PATHWALLA 
firm in his place. The argument of Mr. Munshi is that these two contract SSN 
notes of January, 4 and 5, 1940, are void by virtue of the provisions of s. 6 Somjee ]. 
of the Bombay, Securities Contracts Control Act (Bom. VIII of 1925) and -—— 
tr. 46 and 167 of the rules of the Native Share and Stock Brokers’ Associ- 
ation. l 

Section 6 of Bombay Act VIIT of 1925 provides that every contract for the 
purchase or sale of securities, other than a ready delivery contract, entered 
into after a date to be notified in this behalf by the Provincial Government, 
‘shall be void, unless the same is made subject to and in accordance with the 
rules duly sanctioned under 's. 4. That is the material part of the section 
that we are coricerned with. In my opinion, this section relates only to con- 
tracts for the purchase or sale of securities, and if such contracts are not in 
accordance with the rules framed under s. 4 of the Act for the regulation of 
the business of the Native Share and Stock Brokers’ Association, those con- 
‘tracts would be void. The contract notes, which we are concerned with, are 
not contracts of purchase or sale. They are documents giving intimation to 
the defendant of the contracts of purchase or sale effected by the plaintiffs 
as the defendant’s brokers and for and on account of the defendant. The 
-contract ‘notes are, therefore, not contracts of purchase or sale of securities 
under Bombay Act VIII of 1925. 

Rule 167(@) off the miles of the Native Share and Stock Brokers’ Associ- 
ation provides that members shall render contract notes to non-members in 
respect of every bargain made for such non-member’s account, stating the 
price at which the bargain has been made. Such contract notes shall contain 
a charge for brokerage at rates not less than the scale prescribed in Appendix 
4G annexed to these rules, or as modified by the provisions of rr. 168 and 
170(b). Such contract notes shall show brokerage separately and shall be 
in Form A prescribed in Appendix H annexed to these rules. The contract 
motes in respect of contracts entered into by brokers on behalf of constituents, 
the transactions having been effected by them with other brokers, have to be 
in Form A in Appendix H to the rules. Where the contracts are between 
‘the brokers and the constituents in respect of the sale of the brokers’ own 
‘securities, then the contract note should be'in Form B prescribed in 
Appendix H of the rules. Those contract notes are provided for under 
T. 167(c), of the rules. Rule 167(e) provides that: no contract note not in 
one of the printed forms in Appendix 'H shall: be deemed to be valid. The 
ceffect of r. 167(¢)' is that if a contract note is rendered to»a constituent by - 
brokers'in Form A, when the ‘transactions are of the nature in respect of 
which the contract note should be in Form B, or vice’ versa, or where the 
-contract note is rendered in any other form different from! Form Aor Form B, 
then the contract note would not be deemed to be’ valid: In this case the 
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O.C. J. ` proper form for the contract note has been used, namely, Form A. All the 
1942 particulars required to be stated in the contract note under r. 167 (a) are duiy 
RERAN stated in the contract notes of January 4 and 5, 1940, except that the name of 
Nata Pe of the partners in the plaintiff-firm is omitted in both these contract notes. ; 
Murek Mr. Munshi relies upon r. 46(a) of the rules, which’ provides that all mem- 
v. bers shall state on all jcorrespondence relating to the transaction of business 
‘BATLIWALLA subject to the rules of the Association, and on all contract notes: (i) the 
& aoa name of the firm, if any; and (ii) the names of all partners therein. This 
Somjee J. T 46(a) does not appear to have any bearing upon the validity of the con- 
—— tract notes which have to be rendered to the constituents under the provi- 
sions of r. 167. It may be that the Native Share and Stock Brokers’ Associ- 
ation may be entitled to or may have to take action against the share brokers 
who failed to comply with the provisions of r. 46(a). It cannot be that non- 
compliance with the provisions of r. 46(@) would render contract notes under 
r. 167 invalid, because the brokers failed or negligently omitted to mention 
the names of the partners or some of them or, as in this case, one of them. 
The non-compliance with the provisions of r. 46(a) would ‘not make a con- 
tract note invalid. Mr. Munshi relied upon the provisions of r. 167(g). 
That sub-rule provides that a contract note referred to in this rule or any 
other rule for the time being in force shall be deemed to mean and include 
a contract and shall have the same significance as a contract. This'sub-rule 
says that a contract note should be deemed to mean a contract. That would 
be the correct position, if the contract was between the constituent and the 
members as principals as provided for by r. 167(c). The contract note may 
perhaps be a document which might by the fact of the rendering of the con- 
tract be considered to include a contract which had been entered into by the 
brokers for and on behalf of the constituent ; but I think that it is not right 
to say that by virtue of sub-r. (g) every contract note becomes a contract 
for the sale or purchase of securities, and, therefore, the provisions of s. 6 of 
Bombay Act VIII of 1925 apply to it, and if there is any omission to comply 
with any of the rules of the Native Share and Stock Brokers’ Association, 
the contract becomes void. In my judgment, the two contract notes of 
January 4 and 5, 1940, have been properly rendered by the plaintiffs to the 
defendant in compliance with the provisions of r. 167 of the rules‘of the 
Native Share and Stock Brokers’ Association. 
No other point has been argued before us by the learned counsel for the 
appellant. 


BEAUMONT C. J. I agree. So far as the first point is concerned, namely, 
the contention that the plaint does not disclose any cause of action, it is no 
doubt true that this is a claim for indemnity, and the plaintiffs must aver 
that they have suffered the loss for which they claim to be indemnified. But 
the plaint, as originally framed, contained an allegation that the plaintiffs. 
were carrying on business as certified share, stock and exchange brokers in: 
the Native Share and Stock Brokers’ Association, Bombay, and had entered 
into certain contracts on behalf of the defendant for which contract notes 
had -been sent to him, and those contract notes state that they are subject: 
to the rules and regulations of the Native Share and Stock Brokers’ Associa- 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 483 


2 


tion. The most that the plaintiffs could aver is-that they have duly dis- 0.C. J. 
charged their obligations arising under the contracts which they had entered 1942 
into on behalf of the defendant. As my learned brother has pointed out, a 5 re 
broker would not pay in cash for the actual shares which he purchased from pom 
another broker ; the rights‘of the brokers, inter se, would be settled through MyLLICk 
the Clearing House, and, therefore, it would not be possible to aver that the v. 
plaintiffs had paid in cash the exact amount of purchase-money for the secu- BATLIWALLA 
tities which they had purchased. They could only aver that they had duly & Karant 
discharged their obligations in respect of the contracts through the Stock oes IC. 
Exchange, and it seems to me that that averment, although it might have S 
been prudent to make it in so many words, is to be inferred from the allega- 
tion that these transactions were carried out on the Stock Exchange, because 
anybody reading the rules of the Stock Exchange would realize that the 
plaintiffs were bound to carry out the transactions, or else they would be 
declared ‘defaulters, The amendment contained in paragraph 8A, to my mind, 
was not strictly necessary, because f- think it sufficiently appeared from the 
plaint as originally drawn that the transactions were effected according to 
the rules and regulations of the Native Share and Stock Brokers’ Associa- 
tion. I agree, therefore, that the plaint as originally drawn discloses a good 
cause of action, and leave in respect of that plaint was obtained under cl. 12 
of the Letters Patent. 
With regard to the second point, r. 46(@) of the rules of the Native Share 
and Stock Brokers’ Association provides inter alia that all members shall state 
on all contract notes the names of all partners in the firm, and it is a fact 
that in. respect of the first two contract notes, of January 4 and 5, 1940, the 
name of the junior partner, Mr. S. B. Billimoria, was not stated. I am not 
prepared to accept Mr. Taraporewala’s argument that stating the names of 
four partners out of five is a substantial compliance with the rules. It might 
be very material for a constituent to know who the partners were in a firm of 
brokers with which he was dealing, although in this particular case it is very 
unlikely that the addition of the son of the senior partner to the firm would 
materially affect the credit of the firm in the first week of that junior part- 
ners membership. However, in my opinion, r. 46(@) was not complied with, 
and the question is what is the effect of that. Mr. Munshi, in the first 
instance, argued that the effect of omitting the name of a partner is to make 
the transactions between the plaintiffs and the defendant void under s. 6 
of the Bombay Securities Contracts Control Act of 1925. That section pro- 
vides that every contract for the purchase or sale of securities, other than 
a ready delivery contract, shall be void, unless the same is made subject to 
and in accordance with the rules duly sanctioned under s. 4. But, in my 
opinion, whatever the contract notes of January 4 and 5, 1940, may amount 
to, they certainly do not amount to contracts for the purchase or sale of secu- 
rities. All that those notes do is to record that contracts have been entered 
into by the brokers with some third party, and, in my opinion, s. 6 of the 
Act has no bearing on contract notes in the form with which we have to deal 
in this case. 
Then Mr. Munshi’s second point is that this omission to state the partner's 
name in the contract notes renders the notes void under r. 167. That rule 
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provides in sub-r. (e) that members shall render contract notes to non- 
members, and that such contract notes shall be in a form prescribed in Appen- 
dix H. -Sub-rule (e) provides that no contract note not in one of the printed 
forms in Appendix H shall be deemed to be valid. Now, the contract notes 
with which we have to deal are in Form A contained in Appendix H. It 
seems to me impossible to say that the. contract notes are not im the correct 
form. The trouble is that they do not give the whole information which they 
are required to give, but I do not think that for that reason they can be said 
to be not in the form specified in the appendix. Then Mr. Munshi relied on 
sub-r. (g) of r. 167, which says that a contract note referred to in the rule 
or any other rule for the time being in force shall be deemed to mean and 
include a contract and shall have the same significance as a contract. I find 
that sub-rule rather difficult to construe. It does not say who are the parties 
to this contract, or what is its subject-matter. It merely says that a 
contract note shall be deemed to mean a contract, and shall have the same 
significance as a contract, as if there could be only one sort of contract. But 
where one is dealing with a contract note in Form A of Appendix H, that is 
to say, a contract note recording a purchase or sale by a broker on behalf 
of his constituent, it seems to me that the only possible contract which can 
be spelt out of such a note is a contract by the broker who has signed the 
note to carry out the transactions stated to have been entered into, that is 
to say, to carry out the terms of the sale or purchase entered into on behalf 
of the constituent. But that contract is again not a contract for the purchase 
or sale of securities within s. 6 of the Bombay Securities Contracts Control 
Act, nor has such a contract been broken. In my judgment, therefore, 
although the terms of r. 46(a) have not been strictly complied with, omission 
to comply with the rule has not in any way. affected the contract of indemnity 
on which the plaintiffs rely. ; 

I agree, therefore, that the appeal must be dismissed with costs, and 
cross-objections dismissed with costs. 

The appeal is dismissed with costs. 
Cross-objections dismissed with costs. 


Appeal and cross-objections dismissed. 


Attorneys for appellants : Pandia & Co. 
Attorneys for respondents : Wadia, Ghandy '& Co. 
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SHREE MEENAKSHI MILLS,’ LIMITED.” 


Indian Ambitration Act (X of 1940), Sec. 16—Arbitration—Award—Appeal from 
: award—Hearing of appéal by board of directors—One director absent after part 
hearing 'of' appeal—Appellate award made by remaining directors—Whether 
'appellate award valid—Whéther original award invalid, if appellate award 
found invalid—East India Cotton Association Rules, r. 38E—Contract—Clause 
giving jurisdiction to hear suits regarding) disputes staal cs does 

not bar arbitration under contract. 


When once a board has been constituted to hear ‘an appeal in arbitration 
proceedings and when such’ board has taken ‘cognizance of the appeal and com- 
menced’ to: hear it, the parties are entitled to the united judgment of the board, 
and it 'is not open to any member of the ‘board to withdraw and for the remain- 

_ing members to continue the hearing of the appeal, unless the parties agree to 
that course being adopted. In the absence of such consent, a fresh board must 
be constituted to hear the.appeal. 

Fazalally v. Khimji; dared lo, 

A, clause in a contract providing that no suit in regard to any matter arising 
out of the contract shall be instituted in any Court save. ‘the High Court or 
‘the Court of Small Causes at Bombay ‘refers only to “suite”, and does not 
affect reference of disputes arising under the contract to arbitration. 

‘The paities ‘referred’ their disputes to‘ arbitration under the tules of the East 
India Cotton Association, and an award was made. An appeal from the award 
was preferred to the board of directors’of-the Association. Under the rules of 
the Association six directors constituted a' quorum to, do any business, The 
„appeal was heard by a board which consisted of nine directors, but one of them 
left during the course of hearing. The. appeal, was then heard by the remain- 
ing eight members who modified the award. One of the parties having applied 
to the Court to set aside the appellate award on the ground that the board was 
not properly constituted, the other party urged to set aside the original award 
also, which together with the appellate award constituted the whole award :— 

~- Held, (1y ‘that’ a particular board óf directors having been seized of the 
hearing of an appeal, the parties were’ éntitled to a decision of that board’; 

' (2) that as soon as one of the’ members of the board absented himself, the 
parties were‘ entitled to demand the constituting of a fresh board, unless they 
agreed to accept ‘the decision of the remaining members not Jess than six in 
number ; 

e (3) that: the appellate award should be set. aide air s. 16 of the Indian 
Arbitration Act, 1940 ; 

"(4) that, however, the Court had no jurisdiction to interfere with the 
original award of the arbitrators taken by itself, there having been no case of 
misconduct made against them.: “ >’ 


t+ 


ARBITRATION proceedings. 
The appellants (original respondents), Patel Bros., agreed, on Ja anuary 28, 
1939, to do business as commission agents of the respondents (original peti- 
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tioners) Shree Meenakshi Mills, Limited, for the purchase and sale of cotton, 
on terms and conditions, some of which were the following : 

1. That the business shall be. subject to the rules, regulations and by-laws for 
the time being in force in, the market in which the business is required to be trans- 
acted by you as if they, were part of these terms and conditions, 

2. That notwithstanding that orders in the Liverpool and New York markets 
are transacted by us through our correspondents in those places, the rela- 
tionship between yourselves and ourselves shall be as between principal and principal. 

3. That no suit in regard to any matter arising out of the transactions in 
Bombay, Liverpool or New York cotton markets shall be instituted in any Court 
save the High Court of Judicature or the Court of Small Causes at Bombay. 

The appellants did business for the respondents, but disputes arose between 
them as: regards some of the transactions, and the appellants claimed 
Rs. 34,508-6-5 from the respondents. 

On September 16, 1940, the appellants submitted the disputes to the arbi- 
tration of the East India Cotton Association, Limited, under r. 88A of the 
by-laws of the Association, and named Dwarkadas Jamnadas as their arbi- 
trator. The respondents were informed of the reference to arbitration and 
called upon to name their arbitrator. On failure of the respondents to name 
their arbitrator, the Chairman of the Association appointed Dwarkadas 
Jamnadas and M. M. Amersey as arbitrators, on October 4, 1940. The 
respondents appeared under protest before the arbitrators. On March 19, 
1941, the arbitrators made an award ordering the respondents to pay a sum 
of Rs. 34,508-6-5 to the appellants. 

An appeal from the award lay under the rules to the board of directors 
of the Association. Under the rules of the Association the quorum for trans- 
acting any business was fixed at six directors. 

The respondents appealed against the award to the board of directors of 
the Association on_ April 15, 1941. The appeal was heard by a board con- 
sisting of nine members. During the course of hearing one member left and 
never re-joined. The hearing was continued by the remaining eight members, 
who gave their decision on june 21, 1941, reducing the amount awarded to 
Rs. 12,508-6-5. 

On July 11, 1941, fhe appellants filed the award in the High Court. Notice 
of the filing was given to the respondents on July 18, 1941. 

On- August 28, 1941, the respondents filed a petition praying that the 
awards dated March 19, 1941, and June 21, 1941, be declared invalid, set 
aside, and taken off the files of the record of the High Court. 

On September 11, 1941, notice was given to the appellants that the res- 
pondents’ petition was fixed: for hearing before the sitting Judge in chambers 
on September 29, 1941. The petition came on for hearing on November 25, 
1941. 


CHAGLA J. This is a petition to challenge an award made by the board 
of appeal of the East India Cotton Association, Limited, dated June 21, 1941. 

The petitioners are a Bombay firm doing business in cotton, and in 
January, 1939, terms of business were discussed between the petitioners and 
the respondents, and they were finally settled and reduced to writing on 
January 28, 1939. Under these terms the respondents were to put through 
business in the Bombay, Liverpool and New York cotton markets, and the 
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terms provided that the business shall be subject to the rules and regulations 0. C.J. 
and ‘bye-laws for the time being in force in the markets in which the business 1942 
was required to be transacted by the petitioners. They also provided about_ “~~ 
the petitioners making deposits from time to time with the respondents and = ne 
also entitled the respondents to call for margin as provided in those terms. SHREE 
On failure to pay margin by the petitioners, the respondents had the right MEENAKSHI 
to close immediately all outstanding transactions. One of the terms was that MILLS, 
no suit with regard to any matter arising out of the transactions of the Bom- ese 
bay, Liverpool and New York cotton markets shall be instituted in any Court Chagla J, 
except the High Court of Judicature at Bombay or the Small Causes Court —~ 
of Bombay. Business was carried on between the parties according to these 
terms, and the petitioners from time to time signed contracts relating to 
individual transactions in each of the three markets. In May, 1940, the 
respondents called for further margin which the petitioners failed to pay, 
and on that the respondents closed all the outstanding transactions of the 
petitioners on or about May 18, 1940. The petitioners’ contention was that 
the closing of the transactions by the respondents was wrongful and not bind- 
ing upon them and further that, according to the true and correct interpreta- 
tion of the. terms of margin between the parties, the’demands for margin 
made by the respondents were unjustified and illegal. 

All the cotton transactions on the Bombay market were made subject to 
the rules and bye-laws of the East India Cotton Association, Limited, and 
one of the terms of the contract notes which the petitioners signed in respect 
of the Bombay transactions provided that in the event of any dispute arising 
between the parties out of the particular transactions the matter shall be 
referred to arbitration as provided by the bye-laws: of the East, India Cotton 
Association, Limited. On September 16, 1940, the respondents made a claim 
for Rs. 34,508-6-5, being the amount of loss alleged to have been suffered 
by the respondents in respect of cotton transactions in Bombay and called 
upon the petitioners to refer the matters in dispute to arbitration in accord- 
ance with r. 38(A) of the bye-laws of the East India Cotton Association, 
' Limited. The respondents appointed their own arbitrator and called upon 
the petitioners to appoint their own. But as the petitioners failed to do so, the 
chairman of the East India Cotton Association appointed the other arbitra- 
tor. These: arbitrators made their award on March 19, 1941, awarding to 
the respondents the sum of Rs. 34,508-6-5. From this decision of -the arbi- 
trators the petitioners preferred an appeal to the board of directors of the 
East India Cotton. Association, Limited, as provided by its rules and bye- 
laws, and the board made their award on June 21, 1941, reducing the 
amount ‘of the award of the arbitrators from Rs. 34,508-6-5 to Rs. 12,508-6-5. 
It is this award that is being challenged by this petition. 

The award is challenged on various grounds in the petition, but Mr. 
Munshi for the petitioners has relied mainly on three grounds. In the first 
place, it is contended that the arbitrators had no jurisdiction to make this 
award, The petitioners’ contention is that the demands for margin related 
to all the three sets of businesses in the Bombay, Liverpool and New York 
cotton markets. . According to them, the respondents after receiving the mar- 
gin monies from the petitioners used to allocate them -according to their 
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convenience in the three accounts dealing with the: Bombay, Liverpool and! 
New York transactions, According to the petitioners, if a proper allocation 
had been made, the petitioners had paid proper margin in respect of the 
Bombay transactions and the respondents were not justified in closing the 
Bombay transactions. 

Mr. Munshi’s contention is that itt was impossible for the arbitrators to 
decide the question of the margin without going into the New York and 
Liverpool transactions and construing the agreement dated January: 28, 1939,. 
as to its effect with regard to the margin required for the various transactions. 
It is contended by Mr. Munshi that the arbitrators had no jurisdiction to 
construe the agreement so fan as it related to the New York and Liverpool 
transactions and that they could not adjudicate upon the Bombay transac- 
tions without going into the Liverpool and New York transactions, and: inas- 
much as they construed the. whole agreement which related to all the three: 
sets of transactions, the arbitrators exceeded their jurisdiction. 

I am afraid there is no force in Mr. Munshi’s contention: The parties 
had agreed'to refer to arbitration, according to the rules and bye-laws of. the 
East India! Cotton Association, all disputes arising out of any transactions. 
put through on the Bombay market. The main defence taken by the peti- 
tioners was that the respondents were not entitled to close their outstanding 
transactions in the manner in which they did. Now, that was a dispute with. 
regard to the Bombay transactions which was expressly referred to the arbi- 
trators. In deciding the validity of that defence the arbitrators had to con- 
sider the agreement of January 28, 1939, to the extent that it had a bearing 
upon the Bombay transactions, and it.is futile to suggest that because that 
agreement dealt with not merely the Bombay: transactions but also the trans- 
actions on the Liverpool and New York Exchanges, they were precluded from. 
looking into it. . , 

It is further contended that the clause in the agreement that no suit with 
regard to any matter arising out of the transactions in the Bombay, Liver- 
pool and New York markets shall be instituted in any Court save the High 
Court of Judicature at Bombay or the Small Causes Court of Bombay 
excluded the submission clause contained in the contracts which the peti- 
tioners signed with regard to the transactions on the Bombay market. It 
is clear that that clause in the agreement does not refer to reference to arbi- 
tration at all. It only provides that in so far as any litigation in a Court of 
law might become necessary, the Court of law should be the High Court of 
Bombay or the Small Cause Court of Bombay; but if the parties chose to 
litigate their disputes before a domestic forum, they had every right to do-so. 

Mr. Munshi has further contended that the award is bad inasmuch as 
while nine arbitrators entered upon the reference, only eight of them made 
and published the award. The admitted facts with regard to this contention 
are that the board of directors is authorized under the articles of association 
of the East India Cotton Association, Limited, to act and transact any busi- 
ness so long as at least six directors who constitute the quorum are present. 
In this case the board of directors for the purpose of hearing this appeal 
comprised ning directors, and they were all present when the hearing of the 
reference was commenced. While counsel for the petitioners was arguing his 
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case, one of the members of the board, Mr. Kay of Messrs. W. H. Brady & ‘0.C.J. 
Company, left the Board. The reference then continued before the remaining 1942 
eight members, and the award was ultimately given ‘by these eight members. coe 
The learned Advocate General has argued that as under the articles of PATEL BROS. 
association of the East India Cotton Association the quorum of the board  gupep 
of directors is six members, all that the petitioners were entitled to was a MEENAKSHI 
decision. by at least six members of. the board, and that inasmuch as the Mirs, 
decision was given by eight members, it is a perfectly valid and binding LIMITED 
award, I am afraid this contention of the learned Advocate General must Chagie J. 
fail. It is true that it was open to the East India Cotton Association to — 
constitute the board’ for the purpose of. hearing this appeal of any number 
of members provided, they were not less than six. But once the board was 
constituted for the purpose of hearing this appeal, the members‘ comprising 
it became the arbitrators under the submission, and the petitioners were en- 
titled to thé services of all the arbitrators for the purpose of the award. No 
doubt under s. 10, sub-cl. (3), of the Indian. Arbitration Act (X of 1940), it 
is provided that. where an arbitration agreement provides for the appointment 
of more arbitrators than three, the award of the majority, or if the arbitrators 
are equally divided in their opinions, the award of the umpire shall, unless 
the arbitration agreement otherwise provides, prevail. The learned Advocate 
General argues that. we have here the award of the majority, namely, eight 
out of nine arbitrators. But the majority contemplated by the section is 
the majority of all arbitrators acting together and not the majority of arbi- 
trators acting in the absence of those who do not. constitute the majority. 
It is a well-established principle of the law of arbitration that when there 
are joint arbitrators they must all ‘acttogether. The petitioners were en- 
titled to have a joint and mutual discussion of the matter by all the arbi- 
trators before they arrived at any decision. In the language of Coleridge J. 
in Lord v. Lord the petitioners had a right to the united judgment of all 
the arbitrators up to the very last moment ; and as pointed out by Mr. Justice 
Cresswell in In re Beck and J ackson? the parties are entitled to have re- 
course to the arguments, experience and judgment of each arbitrator at every 
stage of the proceedings brought to bear. on the minds of his fellow-judges, 
so that by conference they shall mutually assist each other in arriving toge- 
ther ‘at a just decision. Now ‘it is clear in this case that the petitioners did 
not have the united judgment of all the arbitrators. They, may not be en- 
titled to a unanimous judgment, but a united judgment is a very different 
thing. It is also clear that before the award was given ‘there was no joint 
consideration and discussion between all the nine arbitrators and also that 
the arguments, experience and judgment of Mr. Kay were not in the least 
rought to bear on the minds of the other eight arbitrators so that they 
could have assisted each other in arriving together at a just decision. 
In his arguments the learned Advocate General had to go to the length of 
suggesting that whatever the constitution of the board might originally be, 
it was sufficient if at the time of making the award there were six arbitrators 
left. Even ‘if the board started with twenty members, fourteen could walk 
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out of the board after hearing part of the arguments and leave the decision 
to the remaining six., I think such a procedure would be contrary to the 
well-established principles which every judicial body follows and it would 
be opposed to the rules of natural justice. 

In Fazalally v. Khimji+ Mr. Justice Rangnekar had a case with facts very 
similar to the facts before me. In that case too the award of the board of 
directors of the East India Cotton Association, Limited, was being challenged. 
At the first hearing of the appeal before the board certain members of the 
board were present. At the second hearing some of the members who were 
present. at the first hearing were absent, and some other members, who were 
not‘ present at the first hearing, were present. At the third hearing some of 
the members who were present at one or both of the previous hearings were 
absent and some members, who were not present at the earlier hearings or 
either of them, were present. The award was challenged, among other 
grounds, on the ground that the composition of the board having been 
changed from time to time, the award was not legal. Mr. Justice Rangnekar 
set aside the award holding that the procedure followed by the board in 
changing its composition from time to time was irregular and contrary to 
natural justice. The learned Advocate General has attempted to distinguish 
this case by pointing out that the facts there showed that the award was 
given by arbitrators, some of whom had not been present at all stages of the 
reference. He points out that in the case before me all the arbitrators who 
had given their award had heard the whole of the reference. But I do not 
think that that is the principle to be deduced from the decision of Rangnekar 
J., because at p. 1016 of his judgment the learned Judge states that— 

“...Wwhen the decision was given, clearly some of those who heard the argu- 
ments at the earlier meetings were not present and did not form part of the board 
which made the award. The question, then, is, whether the award or the decision 
of the board under such circumstances is legal and can be accepted.” 

The principle of the decision, as I have already pointed out, is that in the 
case of more than one arbitrator all of them must act together. 

The learned Advocate General has further attempted to raise the plea 
of waiver against this contention of the petitioners. It is sought to be argued 
that the petitioners acquiesced in the proceedings although they knew that 
the personnel had changed and, therefore, the irregularity, if any, was waived 
by them. With his usual candour the Advocate General has, conceded that 
the point of waiver has not been taken by the respondents in their affidavit 


In reply to the petition. Waiver is a question of fact, and it is for the res- 


pondents to establish that the petitioners with the full knowledge of the fact 
that the personnel of the board had changed did not protest and acquiesced 
in the further proceedings. Apart from the fact that the point has not been 
taken, there is absolutely no evidence before me on which I can come to this 
conclusion. I am, therefore, of opinion that this contention of the petitioners 
must prevail and the award must be set aside. 

There is a third contention of the petitioners which, having regard to my 
decision, becomes unnecessary for me to decide; but as the point has been 
argued, I might as well express my opinion on it. It is contended by the 
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petitioners that the award has not been signed by all the eight arbitrators ©. C.J. 
who made and published it: The award. has been signed by the chairman 1942 
of the board and countersigned by the secretary of the association persuant_ ~~ 
to the authority given to them by the board of directors. Section 14 of the Pa g Bros. 
Indian Arbitration Act lays down that when the arbitrators or umpires have SE 
made their award, they shall sign it. This is a mandatory provision and must MEENAKSHI 
be complied with by the arbitrators. Any resolution of the board of direc- MILLS, 
tors purporting to give authority to one of the arbitrators to sign on behalf [ITED 
of all cannot override the mandatory provisions of the statute. But, as held by Chagla J. 
Rangnekar J. in the same case to which I have referred where a similar point —— 
was taken, not signing the award is a mere irregularity and does not vitiate it. 
If I had come to a different conclusion on the question of the constitution 
of the board, I would have remitted the award to the arbitrators for their 
signatures as Mr. Justice Rangnekar proposed to do in Fazalally v. Khimji. 

The petitioners must, therefore, succeed and the-award must be set aside. 
The respondents must pay the costs of the petition. 

Counsel certified. 


Patel Bros. appealed. 


N. H. Bhagwati, for the appellants. 
Sir J amshedji Kanga, for the respondents. 


BEAUMONT C. J. This is an appeal against an order of Mr. Justice Chagla, 
and the dispute arises in this way. 
- There was an agreement between the Shree Meenakshi Mills, Ltd., and 
Messrs. Patel Bros., under which the mill company employed Messrs. Patel 
Bros. as brokers to carry out various transactions in the markets of Bombay, 
Liverpool and New York, and it was provided that the business should be 
subject to the :rules, regulations and by-laws for the time being in force in 
the market in which the business was required to be transacted ; so that the 
business in Bombay was subject tothe rules and regulations of the Bombay 
market, and those rules are admittedly the rules and by-laws of the East India 
Cotton Association, Ltd. The last clause in the contract provided that no suit in 
regard to any “matter arising out of the transactions in Bombay, Liverpool 
or New York cotton markets should be instituted in any Court save the 
High Court of Judicature or the Court of Small Causes at Bombay. Dis- 
putes arose between the parties, and the brokers claimed margin, and not 
getting margin they closed the contracts, and claimed a sum by way of 
damages, and under ‘the rules and by-laws of the East India Cotton Asso- 
ciation the dispute had to be referred to arbitration. | 

It is argued that the last clause, to which I have’ referred, is itself an arbi- 
tration clause, and ousts the provision requiring arbitration under the by- 
laws of the East India Cotton Association. But I am clearly of opinion 
that that clause has no operation, at any rate so far as Bombay is concerned, 
unless a suit is filed, in which case the Court is defined ; but, in my opinion, 
that clause does not affect reference of disputes to arbitration. 

Under the by-laws of the East India Cotton Association, in the event of 
a dispute arising, a reference has to be made to two arbitrators, one to be 
appointed by each side, and on failure óf one side to appoint an arbitrator 
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in due time, the chairman of the association is to make the appointment, and 
that happened here. Messrs. Patel Bros. appointed an arbitrator, but the 
other side failed to appoint ‘an arbitrator, and the chairman appointed 
arbitrators. The arbitrators met, and made an award of a sum of Rs. 34,000 
odd in favour of Patel Bros. Clause 38-E of the by-laws of the East india 
Cotton Association provides that the award of any two arbitrators shall be 
final and binding on both parties, subject to a right of appeal to the board 
within ten days from the date of publication of the award. Notice of appeat 
was given in this case within due time by the constituents, and the matter 
came before the board of the East India Cotton Association under the clause 
which J have just read. 

Now, “board” is defined in the by-laws of the East India Cotton Asso- 
ciation as meaning the board of directors of the East India Cotton Associa- 
tion, Ltd., acting through at least a quorum of their number at a meeting 
of that board duly called and constituted. Under the articles of association 
of the board, there must be not more than twenty, and not less than twelve, 
directors, six directors constitute a quorum, and a quorum can exercise 
any of the powers of the board. No doubt, the articles do not directly bind 
the parties to this arbitration, but I think they are inferentially bound 
thereby, because they had agreed to refer matters to a board of directors, 
and they must have known that the constitution of the board ang its powers 
and procedure would be regulated by the articles. 

A meeting of the board of directors was duly constituted, and nine direc- 
tors attended.the meeting, and the hearing of the appeal against the arbi- 
trators’ award commenced. But after the appellants had proceeded some 
way in their opening, one of the directors, Mr. Kay, left the room, and took 
no further part in the proceedings. Mr. Munshi, who was arguing ihe case 
for the appellants, has stated to us that he did not in fact notice that a 
director had left the room, and, therefore, did not raise any protest, and 
the matter proceeded before the remaining eight directors, On that state- 
ment, which we accept, there can be no question of waiver of any right to 
have the nine ‘directors present. In due course the eight directors made an 
award reducing the sum allowed by the arbitrators from’ Rs. 34,000 odd to 
Rs. 12,508-6-5. 

The mill company then presented this petition to the Court asking for the 
decision of the board of appeal and the award made by the arbitrators to be 
set aside. The learned Judge decided that the hearing before the appellate 
board was vitiated by the withdrawal of one of the directors after they had 
commenced the hearing of the appeal. 

Mr. Bhagwati for the appellants has strenuously contended that that deci- 
sion is wrong, and that all that was required was that the appeal should come 
before a board.of the East India Cotton Association, which, under the terms 
of the by-laws, can act through a quorum. He argues, therefore, that any 
board comprising at least six members is competent to hear an appeal. He 
admits that difficulties might arise, for instance, if the six directors, who 
started hearing the appeal, retired after the arguments were concluded, and 
were succeeded by six other directors who had not heard the arguments, but 
nevertheless gave a decision ; but he says that difficulties of that sort could 
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be met by the. Court insisting that the principles of natural justice should be O.C. J. 
observed. He points out that in this case there were originally nine directors 1942 
hearing the appeal, whereas only six were necessary, and that when one with- aaa 
drew, the remaining eight were competent to hear the appeal, and that two ie Bros. 
more might have withdrawn without affecting the competence of the tribunal. SHREE 
It is, no doubt, true that any board of six or more directors is a competent MEENAKSBI 
tribunal.; but, in my judgment, the true principle is this. When once a board Milis, 
has been constituted to hear an appeal, when, to use an expression with which Dabra 
we are familiar in this Court, a board has taken cognizance of the appeal, and 
has commenced to hear it, then that board, constitutes the appellate tribunal, 
and it is not open to any member to withdraw, and for the remaining mem- 
bers to continue the appeal, unless, of course, the parties agree to that 
course being adopted; but as in this .case , the: attention of the 
parties was not drawn to the withdrawal of one of the members, they 
cannot be said to have consented. In the absence of consent, I think, the true 
tule is that the tribunal, which has commenced the appeal, must continue, 
and if any member is obliged to withdraw, and the parties are not willing to 
go on before the remaining ‘members, then a fresh board must be constituted. 
That was the conclusion at which Mr. Justice Chagla arrived, relying to a 
‘considerable extent on a decision of Mr. Justice Rangnekar in Fazalally v. 
Khimji:. No doubt, the facts of that case, which was also dealing with an 
appeal to the board of directors of the East India Cotton Association, were 
a good deal stronger than the facts in the present case, because in that case 
there had been.three meetings of the board of directors, and different directors 
had been present on each occasion, although admittedly six particular indivi- 
uals had been present on all three occasions. I think that the learned Judge 
might have held that the principles of natural justice had been infringed, but 
‘he seems to me rather to have relied upon the principle, which I think is the 
right principle, that when once a tribunal was constituted, it could not be al- 
‘tered, and the mere fact that six particular directors had been present at every 
hearing did not regularize the proceedings. The parties are entitled to the 
united judgment of the appellate board, and it is no answer to the objection 
to the withdrawal of one member that his presence would probably have 
made no difference. We cannot say what persuasive influence he might have 
exercised upon his colleagues. In my judgment, therefore, the decision of Mr. 
Justice Chagla was right that the appellate board was not properly constitut- 
ed, and; could not give a decision after the withdrawal of one of its members. 
‘The question then -arises what order ought we to make. The order which 
the learned Judge made was :to set aside, not:only the. decision of the board 
of directors in appeal, but the original award made by the arbitrators. Now, 
this Court has no jurisdiction to interfere with the original award of the arbi- 
trators, taken by itself, there being no case of misconduct made against them. 
Sir Jamshedji Kanga on behalf of the respondents has, however, argued with 
his accustomed vigour that we have no, power to set aside anything but the 
whole award. His contention is that there is only one award, the award 
‘made by the arbitrators plus the modification of that nae made by the direc- 
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tors, and that all we can do is to set aside the whole thing, and we cannot set 
aside the decision of the directors, leaving the original award standing. But 
I think, with all respect to him, that his argument involves some confusion, 
and lands him on the horns of a dilemma. The only ground on which the 
decision of the directors is challenged is that they werè not a body, competent 
to hear the appeal after one of their number withdrew and, therefore, 
their decision was a nullity. If the decision was a nullity it cannot have 
affected the award of the arbitrators in any way. If it was not a nullity, 
there is no objection to it, and the appeal must succeed. It may be'a 
question what the exact position of the board of directors acting under 
by-law 38-E is. If they are to be regarded as a sort of informal Court of 
Appeal, then I apprehend that this Court could direct them by way of manda- 
mus to carry out their duty and hear an appeal, which has been preferred, 
and which up to now they have not heard in a legal manner. On the other 
hand, if, as I think is probably the more correct view, the hearing of the so- 
called appeal before the board is not really an appeal, but is a continuation 
of the arbitration, that is to say, if the arbitration consists of the original 
hearing before the arbitrators plus a further hearing before the board of direc- 
tors in case either party is dissatisfied with the award of the arbitrators, then 
it comes to this that the award has to be made on two different dates, and in 
two different parts, by two. different sets of arbitrators. The position in the 
present case then is that we have got one part of the award validly made, but 
the other part of the award has up to now not been made. If that is so, I 
think we can remit that portion of the award under s. 16 of the Indian Arbi- 
tration Act; and, in my view, that is really the only course which is open to 
this Court. We cannot interfere with the original award of the arbitrators 
by itself, because the arbitrators are not shown to have been guilty of any 
misconduct which entitles us to interfere. We cannot say that their award 
has been modified by the board of directors, because that admits that the 
decision of the board of directors was to some extent a competent decision, 
and we have held it to be a nullity. We have not to consider what the posi- 
tion would be if a board of the directors validly constituted was guilty of 
misconduct. The order which we make by way of, modification of the 
learned Judge’s order is to declare that the appeal against the award’ dated 
March 19, 1941, of which the present respondents gave notice under cl. 38E 
of the by-laws of the East India Cotton Association, Ltd., has never been 
heard by a properly constituted board of directors of the East India Cotton 
Association, Ltd., set aside the purported order of the board of June 21, 1941, 
and refer the notice of appeal back to the boaid of directors to be dealt with 
according to law. | 

The order of costs in the lower Court to stand. No order as to costs of 
the appeal. 

Both awards to be taken off the file. 


“SOMJEE J. I agree and have nothing to add. 
Decree modified. 


Attorneys for appellants : Sukhtenkar & Gupte. 
Attorneys for respondents : Dayalji & Dipchand. 


VOL. XLIV. | THE BOMBAY LAW REPORTER. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Somjee. 


JIVATLAL PURTAPSHI 
- v. | 
LALBHAI FULCHAND SHAH.* 


Promissory note—Payabla “ on demand ”—Meaning of “ on demand”—Place of pay- 


ment not stdted—Suit on the note af the place where the note was made— 
Cause of action—Whether demand needs be made—Indian Contract Act (IX 
of 1872), Sec. 49—Place of performance—Law merchant-—-Negottable Insiru- 
ments Adt (XXVI of 1881)—Common law rule—Debtor’s duty to seek out 
creditor for payment—Whether such rule applies to negotiable instruments, 


In a suit on a promissory note, the cause of action is the promissory note 
and not the consideration which gave rise to the promissory note. It ig not 
permissible, in such a suit, to go into the consideration for the note and to 
read into the note something founded on the circumstances which gave rise to 
it. 

Soniram Jeetmull v. R. D. Tata & Coes, distinguished. 

A promissory note payable on demand does not imply that a demand must 

be made, The words “on demand” only mean that the note is payable imme- 


_diately or at sight, and do not in themselves take the promissory note out of 


the terms of s. 49 of the Indian Contract Act, 1872. 
l Ganpat v. Sepana;? referred to. 

Raman Chettiyar v. Gapalachari and Srilal Singhania v. Anant Lal Mandal, 
dissented from. 

Section 49 of the Indian Contract Act does not apply to negotiable instru- 
ments. It only deals with a contract between a promisor and a promisee. Ir 
is one of those provisions in the Act which have no application to matters 
governed by tha law merchant which is contained for the most part in the 
Negotiable Instruments Act, 1881. 

Subba Narayana Vathiyar v. Ramaswami Atyar® a 

The common law rule that a debtor must seek out his creditor in order to 
pay him has no application to negotiable instruments. 

Srilal Singhania v. Anant Lal Mandal dissented from. 
Chunilal Mayachand y. Mülaerd;? distinguished. 

A promissory note, made at a certain place, which is payable on demand 

and which does not mention any place of payment, cannot be sued upon in 


- any other place. 


. SUIT on a promissory note. 

On November 10, 1937, Lalbhai Fulchand (defendant) passed at Ahmeda- 
bad a promissory note to Jivatlal Purtapshi (plaintiffs), for Rs. 22,500 in the 
following form : ; 


Ahmedabad : 10-11-1937. 


On demand I, “Shah Lalbhai Fulchand of Ahmedabad promise to pay to the order 
of Sheth Jivatlal Purtapshi of Bombay the sum of Rs. 22,500, twenty two thousand 


five 
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On July 30, 1938, the plaintiffs filed a suit on the promissory note in the 
Bombay High Court against the defendant, alleging : 

“The moneys due under the promissory note are payable in Bombay and a 
substantial part of the cause of adtion has arisen in Bombay.” 

The defendant put in a written statement, contending, among other things, 
as follows : 

“The defendant denies that the amount of the said promissory note was pay- 
able in Bombay. The defendant says that no part of the cause of action has 
arisen in Bombay. The defendant resides outside Bombay. The said promissory 
note was executed outside Bombay and the moneys due thereunder were: payable 
outside Bombay. The defendant therefore submits that this Hon’ble Court has no 
jurisdiction to try this suit.” 

The suit was heard by B. J. Wadia J. His Lordship delivered the follow- 
ing judgment on July 9, 1941, holding that the High Court had no jurisdic- 
tion to hear the suit and ordering the plaint to be returned to the plaintiffs 
for presentation to the proper Court. 


B. J. Wapta J. The plaintiffs have filed this suit to recover from the de- 
fendant the sum of Rs. 22,500 with interest thereon at six per cent. per annum 
under a promissory note which was passed by the defendant in favour of the 
plaintiffs at Ahmedabad on November 10, 1937. It appears that there were 
certain transactions in cotton, shares and bullion between the plaintiffs, who 
carry on business at Bombay, and the defendant who is a resident of Ahmeda- 
bad. On November 10, 1937, the parties met at Ahmedabad, looked into the 
accounts, and the defendant passed the promissory note in suit. The promis- 
sory note has been put in as exhibit A. It is not disputed that it was passed 
at Ahmedabad, nor‘is it in dispute that the defendant resides at Ahmedabad. 
The execution of the note is also admitted. 

The suit is not on the consideration arising out of the accounts between 
the parties in respect of the transactions which have been above referred to. 
The suit is based entirely on the promissory note. It is alleged in paragraph 
3 of the plaint that the moneys due under the promissory note are payable 
in Bombay and a substantial part of the cause of action has arisen in Bom- 
bay, but as the defendant resided outside the jurisdiction of the Court, the 
plaintiffs prayed for and obtained leave under cl. 12 of the Letters Patent. 
The defendant put in a written statement and counterclaim. In paragraph 
12 of his written, statement he denied that the amount of the promissory note 
was payable in Bombay. He further says that no part of the cause of action 
has arisen in Bombay, that he, resides outside Bombay, and that the promis- 
sory note was executed and the moneys due thereunder were payable outside 
Bombay. Defendant therefore contends that this Court has no jurisdiction 
to try the suit. He has also put in a counterclaim in which he repeats all 
his foregoing statements, including the statement that this Court has no juris- 
diction, and prays that the promissory note may be duly, cancelled, that an 
account may be taken of the transactions, and the moneys found due to him 
may be ordered to be paid to him. The only question in dispute in the suit 
is whether this Court has jurisdiction to try the suit. The defendant’s counsel 
stated at the outset that he did not wish to press his counterclaim, and that 
he was willing that it should be dismissed with costs. 
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It was contended that the question of jurisdiction was governed by the 
provisions of the Negotiable Instruments Act, but I do not think that that 
Act really has anything to do with the question of jurisdiction. Reference 
was made to the provisions of Chapter V of the Act which deal inter alia 
with the question of presentment for payment, but the place of presentment 
for payment, if any, does not in my opinion affect the issue of jurisdiction. 
The important provisions of the Act begin with s. 64 which lays down 
the general rule that negotiable instruments should be presented for payment 
at maturity but not before, and in ‚accordance with the rules contained in 
s. 63. Section 65 points out the hours for presentment, and ss. 66, 67 and 74 
indicate the date or dates on which the instrument should be presented. 
Sections 68, 69, 70 and 71 lay down rules with regard to the place at which 
it is to be presented. Sections 72 and 73 deal specially with cheques. 
Section 75 points out the person to whom presentment may be made. 
Section 76 Rays down when presentment is either not necessary or is excused. 
There is an exception to s. 64 which runs as follows :— 


“ Where a promissory note is payable on demand and is not payable at a specified 
place, no presentment is necessary in order to charge the maker thereof.” 


Reading s. 64 and the exception together with s. 69 it follows that present- 
ment is necessary to charge the maker of a promissory note payable on 
demand only when the promissory note is made payable at a specified place. 
It is not in dispute that nd specified place of payment is mentioned in the 
promissory note in suit. I may point out that it has been held in Benares 
Bank Limited v. Hormusj: Pestonji* that the exception to s. 64 is really an 
independent rule of law, and lays down a substantive principle, namely, that 
in the case of promissory notes payable on demand at a specified place the 
note should be presented at that place in order to charge the maker thereof 
unless the presentment is otherwise excused, but if the note is not payable at 
a specified place, the presentment of the note is not necessary. 

The promissory note in suit is a negotiable instrument. The cause of ac- 
tion on a negotiable instrument generally arises wherever any one of the 
facts, the proof of which is essential under the circumstances of the case, oc- 
curred. The place of the making of the promissory note is an essential part 
of the cause of action so as to give the Court of that place jurisdiction to try 
the suit on the note. The promissory note was admittedly passed at Ahme- 
dabad and the Court at Ahmedabad would certainly have jurisdiction to try 
the suit on the note. It may sometimes happen that a promissory note is 
executed in one place but delivered to the promisee at another place and that 
moneys, due thereunder are payable at a third place. In such a case part of the 
éause of action arises at any one of these places, and a suit may be filed at 
any one of these places at the plaintiff’s option. 

What is the position, however, if no place of payment 1s mentioned in the 
promissory note? The place of payment is the place of performance of the 
promise contained in the promissory: note., Such a place may be mentioned 
either expressly in the note or may be inferred by implication. It is for the 
Court to determine the place where, in the performance of the promise con- 
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tained in the promissory note, the money was expressly or impliedly payable 
by the defendant. The promissory note in suit, as I have already ‘stated, does 
not mention any specified place of payment ; neither does it provide that the 
moneys are payable at any place which the creditor at his option may deter- 
mine. Counsel for the plaintiffs relied on the judgment of the Appeal Court 
in Chunilal Mayachand v. Millard” In that case there was a promissory note 
executed in Poona for advances made at Poona, but it was made payable “im 
Poona, Bombay or elsewhere”. The creditor made a demand for payment 
in Bombay, and it was held, that the note became payable in Bombay, and a 
suit to recover the amount due on the note could be filed in a Court in Bom- 
bay. Counsel relied particularly on the passage appearing at page 255 in which 
the learned Chief Justice has stated that the place of payment specified in 
the note being Poona, Bombay or elsewhere, “the stipulation as to place 
really amounted to nothing at all”. Counsel argued that that position was 
analogous to that of a promissory note in which no place of payment was 
mentioned at all. I do not agree with that contention. The learned Chief 
Justice points out that the stipulation as to the place in the note amounted 
really to nothing at all “since it provides that the promissory note is payable 
anywhere”. If in the promissory note in suit the stipulation was that the 
moneys were payable wherever demanded, the plaintiffs would have been. 
within their rights in making a demand for payment at such place as they 
chose. There is no such stipulation. ,Blackwell J. in his concurring judg- 
ment points out that having regard to the terms of the promissory note in 
that suit it was clearly payable anywhere, and there was therefore an option 
for the creditor to make a demand upon the debtor to pay him at such place 
as he chose. In the case of the note in suit, the plaintiffs have no right to 
demand payment from the defendant at such place as they choose. 

No place of payment being specifically indicated, the next question that 
arises is whether any place of payment is indicated by way of implication. 
Reliance was placed upon the words in the promissory note that the defend- 
ant promised to pay “to the order of Sheth Jivatlal Pratapshi of Bombay ”. 
It was argued that the words “ of Bombay ” were an indication that the pay- 
ment was to be made in Bombay. In my opinion these words are merely a 
description of the plaintiffs’ place of residence or business, and do not give 
this Court jurisdiction to try the suit. The fact that the promisee is describ- 
\ed in the note as resident of any place does not necessarily give the Court of 

that place jurisdiction to try the suit on the note. 

The next argument on behalf of the plaintiffs was that the transactions. 
in respect of which the promissory note was passed took place in Bombay. 
The liability may have arisen in Bombay, but that liability is merged in the 
promissory note which was passed at Ahmedabad, and it is on the note only 
that the plaintiffs have based their suit. It was pointed out by Macleod J. 
as he then was in Sewaram Gokaldas V. ‘Bajarangdat Hardware that the fact 
that the consideration of the hundis in that suit was the balance of account 
due by the defendant to the plaintiff in respect of transactions effected im 
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Bombay did not give this Court jurisdiction to try the suit, The learned 0.C. J. 
Judge held that if the hundis were neither drawn nor payable in Bombay, they 1942 


could not be sued on in the Bombay High Court, even though the considera- " 
: i . JIVATLAL 
tion of the hundis was for the balance of an account of Bombay transactions. PURTAPSHI 


The third argument which the plaintiffs’ counsel advanced was that the v. 
demand for payment by notice was made from Bombay. That notice of LALBHAI 
demand is exhibit B. The moneys due under the promissory note were FULCHAND 
payable on demand, and the natural inference is that the moneys were pay- B.J. Wadia l 
able at the place where the demand was communicated to and received by ` L.m. 
the debtor. That would be at Ahmedabad. The notice is addressed to the 
defendant at Ahmedabad. The fact that no reply was sent by the defendant 
to that notice is not enough to show that the demand made from Bombay 
gives jurisdiction to this Court. 

It was lastly argued that the moneys under the note must be paid in Bom- 
bay under the old rule of the ‘English Common Law that where no place for 
payment was indicated in the contract, the debtor must,seek his creditor and 
pay the creditor wherever he was or wherever he carried on his business. 
Counsel relied on Srilal Singhania v. Anant Lal Mandal In that suit the 
promissory note payable on demand was addressed to the promisee at Bha- 
galpur where he then resided, but made no mention of the place of payment. 

The promisee resided in Calcutta at all other material times. In a suit on 
the note at Calcutta the defendant pleaded want of jurisdiction. The learned 
Judge held that it could not be implied from the note that payment was to 
be made at, Bhagalpur. Section 49 of the Indian Contract Act provides that 
where no place of performance is fixed in the contract, the promissor must 
apply to the promisee_to appoint a reasonable place of performance. It was held 
that that section did not apply in the case, because the promise was to pay on 
demand and not on an application by the promisor to the promisee. The 
learned. Judge came to the conclusion that as s. 49 had no application to the 
case, @ fortiori the common law rule applied, and that it being necessary for 
the debtor to seek his creditor’ and pay him, in the absence of any agreed 
place for payment, the place for payment was Calcutta. No reason is given 
by the learned Judge as to why that rule was applicable in the case of nego- 
tiable instruments. Reference is made in the judgment to the well-known 
decision of the Privy Council in Soniram Jeetmull v. R. D. Tata & Co? in 
which there was a contract made in Calcutta under which the appellants 
agreed to make good to the respondents the defaults by customers in pay- 
ments in respect of transactions in grain in Rangoon, where the respondents 
had a business branch. By leava of the High Court at Rangoon the res- 
pondents sued the appellants in the Court for money due under the agree- 
ment, and it was held that the appellants were under an implied obligation 
to pay. in Rangoon and that consequently part of the cause of action arose 
there. Viscount Sumner pointed out at p. 268 that as the contract did not 
say where the moneys were to be paid, the implication was indisputable that 
they were to be paid at the place where the respondents’ firm was. It was 
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further held at p. 271 that “s. 49 of the Indian Contract Act did not get rid 
of inferences that should justly be drawn from the terms of the contract 
itself or from the necessities of the case involving in the obligation to pay 
the creditor the further obligation of finding the creditor so as to pay him”. 
I am unable to draw any inference from the terms of the promissory note 
itself or from the necessities of this case that it was incumbent upon the 
defendant to pay the plaintiffs in Bombay. The facts that the transactions 
took place in Bombay and that the plaintiffs carried on business in Bombay 
are not sufficient to lay a foundation for jurisdiction. 

It was, however, argued on behalf of the plaintiffs that the Common oo 
rule applied also in respect of suits or claims under negotiable instruments. 
There is no direct authority on the point except the one case which I have 
referred to above, namely, Srilal Singhan?’s case. It must be remembered that 
negotiable instruments stand on an entirely different footing from ordinary 
contracts. A negotiable instrument is capable of passing from hand to. hand, 
and if this rule of the Common Law applied, it would follow that though a 
promissory note was passed in a particular place in favour of the promisee, 
and there further negotiated, the last endorsee could demand payment 
from the maker in some out of the way place where he was, and that it 
would be the duty of the maker to find him in that place in order to pay 
him. I do not think that such a result is contemplated in respect of 
claims under negotiable instruments. Counsel for the plaintiffs further 
argued that if the promissory note did not specify the place of payment, the 
presumption was that the moneys were payable at the usual place of busi- 
ness of the creditor. There is no such presumption, and I do not agree with 
the contention. I have already referred to the judgment in Sewaram Gokal- 
das’s case. That was a suit in respect of hundis passed in favour of the 
plaintiff. They were not passed in Bombay, but on failure of the defend- 
ant to meet the said hundis on the due date the plaintiff brought a suit in 
the High Court at Bombay to recover the amount due on the same. The 
learned Judge held that the cause of action being founded upon the hundis, 
and the hundis not being payable in Bombay, the Court had no jurisdiction 
to entertain the suit. It is pointed out at p. 476 that if there are transactions 
in Bombay which result in a credit in favour of the Bombay merchant against 
an up-country merchant and if the Bombay merchant goes to settle his ac- 
count up-country and accepts a promissory note or hundi in satisfaction of his 
account, then if he wants to sue the defendant on that in Bombay, he must 
take the precaution to see that the note is made payable in Bombay. This deci- 
sion is binding upon me, and I am also in entire agreement with it. With all 
respect I am unable to agree that in a suit on a promissory note payable on 
demand where s. 49 of the Indian Contract Act did not apply, the Common 
Law rule of the debtor finding the creditor for payment was applicable. 

If, therefore, there is no place of payment mentioned in the promissory 
note expressly or by implication, the place where the promissory note was 
executed or the place where the promissory note was delivered to the 
promisee is the place where the Court would have jurisdiction to try the 
suit. The place where the debtor, i.e. the maker of the promissory note, 
ordinarily; resided or carried on -business would also be the place which would 
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give the Court of that place jurisdiction to try the suit. Counsel for the 
plaintiffs argued that there was sufficient evidence of the intention of the 
parties that the place of payment was Bombay. Such evidence must be 
clear and unequivocal, and I am unable to find it in this case. 

It is alleged in paragraph 3 of the plaint that the moneys were payable 
in Bombay. That has not been proved. It is alleged that a substantial part 
of the cause of action has arisen in Bombay. That has not been shown. 
Under the circumstances it could not be said that this Court had jurisdiction 
to try the suit, nor was leave under cl. 12 of the Letters Patent properly grant- 
ed. The cause of action must have arisen wholly or in part in Bombay. 
No part of the cause of action has arisen in Bombay. Counsel referred to 
certain payments made before the date of the promissory note in respect of 
the transactions in Bombay, but it is admitted that no payment has been 
made to the plaintiffs in Bombay under the promissory note in suit. 
I may point out that both in s. 20 of the Civil Procedure Code which ap- 
plies to suits in the mofussil, and in cl. 12 of the Letters Patent, the words 
are that the cause of action must have arisen wholly or in part within the 
local limits of the jurisdiction of the Court where the suit was brought. 
There is, however, no definition of the place where the cause of action arises. 

Counsel for the plaintiffs pointed out that the defendant has put in a 
counterclaim in which he prays for cancellation of the promissory note and 
for a rendering of the accounts of the transactions in respect of which moneys 
are claimed from the defendant. It was argued that the counterclaim being 
a separate suit for accounts, the result of the taking of the accounts may be 
in favour of the one party or the other, and as the counterclaim was aban- 
doned, there should be a decree in the plaintiffs’ favour for the amount 
"claimed. The decree could only be on the promissory note. Counsel argued 
that it was not permissible to the defendant to withdraw his counterclaim in 
a suit for accounts, but there is no authority for such a proposition. It was 
also argued that by filing the counterclaim the defendant had submitted to the 
jurisdiction of the Court. The jurisdiction of the Court has been disputed 
by the defendant in the suit on the note. The counterclaim, however, is as 
it were a separate suit, and having been abandoned, no question of submit- 
ting to the’ jurisdiction of the Court in respect of the suit arises. 

It was lastly argued that it would work considerable hardship to a creditor 
whose moneys are due that he should not be able to recover them at his place 
of business, but should have to go to the place where the debtor carried on 
business to recover his moneys. He can always provide against that by indi- 
cating the place of payment specifically, or by providing that the moneys were 
to be payable wherever demanded. In the absence of such provision, it is 
equally a hardship on the debtor to come all the way to Bombay to pay. 
The plaintiffs themselves are to blame if they have not, as pointed out by 
Macleod J. in Sewaram Gokaldas’s case, provided in the promissory note for 
the place of payment. 

In the result, I would answer the question, whether this Court has juris- 
diction to try the suit, in the negative. The plaint therefore should be re- 
turned to the plaintiffs for presentation in the proper Court. Plaintiffs must 
pay the defendant's costs of the suit. Counterclaim dismissed with costs. 
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0.C.J. Costs to be set off. 
1942 I may mention here that counsel for the defendant made it clear at the 
~ outset that he was contesting the suit only on the question of the jurisdiction, 
i ia and that if the question of jurisdiction was decided) against him, he would 
g. not contest the suit but would submit to a decree in favour of the plaintiffs 


LALBHAIY in this Court. 
kFULCHAND ‘The plaintiffs appealed. 


B. J}. Wadia). N. H. Bhagwati, with M. P. Amin, for the appellants. 
ae K. M. Munshi, with H. H. Dalal, for the respondent. 


BEAUMONT C. J. This is an appeal from a decision of Mr. Justice B. J. 
Wadia. The plaintiffs sue upon a promissory note dated November 10, 1937, 
and headed “ Ahmedabad”. The note is in these terms : a 

“On demand I, Shah Lalbhai Fulchand of Ahmedabad -promise to pay to. the 

order of Sheth Jivatlal Purtapshi of Bombay the sum of Rs. 22,500, twenty-two 
thousand five hundred only, ať the rate of six per cent. per annum ar value’ re- 
ceived,” 
The note was made at Ahmedabad, and the question is whether this Court 
has jurisdiction to entertain a suit upon the promissory note. That depends 
upon whether any part of the cause of action arises within the jurisdiction 
oí this Court. As the note was not made within the jurisdiction of this 
Court, and contains no express provision as to place of payment or otherwise 
conferring jurisdiction upon this Court, the only ground upon which such 
jurisdiction can be founded must be that the money is in law payable in 
Bombay. The plaintiff demanded payment in Bombay, and if the money is 
payable in Bombay, then undoubtedly this Court has jurisdiction to enter- ` 
tain the suit. The learned Judge held that this Court had no jurisdiction to 
entertain the suit, and I agree with his conclusion and also with his reason- 
ing. But in deference to the exhaustive and able arguments which have been 
addressed to us, I will express my reasons in my own language. 

In the first place, it is necessary to notice that the cause of action is the 
promissory note, and not ‘the consideration which gave rise to the promissory 
note.. That is important, because Mr. Bhagwati for the appellants has con- 
tended that by. implication the ‘moneys under the note are made payable in 
Bombay. It is clear that from the express terms of the note one cannot ex- 
tract any reference to the place of payment. The only allusion to Bombay 
is as being the place of the promisee, but that is clearly not enough to found 
a right to payment in Bombay. But Mr. Bhagwati says that when one looks 
at the circumstances which gave rise to the promissory note and the previous 
dealings between the parties, it must be implied that the moneys were payable 
in Bombay. But, in my opinion, in a suit founded on a promissory note it 
is not permissible to go into the consideration for the note, and to read into 
the note something founded on the circumstances which gave rise to it. 
That would be a very dangerous principle to apply to negotiable instruments. 

Mr. Bhagwati relied on a decision of the Privy Council in Sontram Jeet- 
mull v. R. D. Tata & Co But that was not a case of a promissory note. 
It was a case of moneys payable under a commercial contract, and the Privy 


1 (1927) L. R. 54 I. A. 265, s. c. 29 Bom. L. R. 1027. 
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Council held that, although there was no express provision in the contract 
as to the place where the moneys were to be paid, it was to be implied from 
the terms of the contract that the moneys were to be paid in Rangoon, and 
that gave jurisdiction to the Rangoon Court. That case really has no bear- 
ing upon the matter before us, though it is of interest in one respect, because 
the effect of s. 49 of the Indian Contract Act, 1872, was discussed in rela- 
tion to the common law rule that a debtor must seek out his creditor any- 
where within the realm in order to pay him. Their Lordships, as I read 
their judgment, were not prepared to accept the view, which had found favour 
in some cases in this country, that the common law rule was entirely abro- 
gated by the terms of s. 49. Now, s. 49 of the Indian Contract Act provides 
that when a promise is to be performed without application by the promisee, 
and no place is fixed for the performance of it, it is the duty of the promisor 
to apply to the promisee to appoint a reasonable place for the performance 
of the prorhise, and to perform it at such place. It was held by the High 
Court of Madras in Raman Chettiyar V. Gopalachari;, which was followed 
by Mr. Justice Lort-Williams in Srilal Singhania v. Anant Lal Mandale that 
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if the promissory note is payable on demand, that takes the case out of s. 49. 


-because of the opening words “ When a promise is to be performed without 
application by the promisee.” I am not prepared to accept that view, because, 
in my opinion, it is well settled law that a promissory note payable on de- 
mand does not imply that a demand must be made, The words “on de- 
mand” only mean that the note is payable immediately, or at sight, and, in 
my view, the words “on demand” do not in themselves take the promissory 
note out of the terms of s. 49. As to the meaning of those words I need only 
refer to a decision of this Court in Ganpat v. Sopana® and the cases there 
discussed. But it seems to me very difficult to hold on the language of s. 49 
that it applies at all to negotiable instruments. It deals with a contract be- 
tween a promisor and a promisee, and, of course, a negotiable instrument 
may be held by somebody who is not the promisee. If a negotiable instru- 
ment has been endorsed over, the holder is not a promisee, and in such a 
case it is difficult to see what would be the point of requesting the promisee 
to fix the place for performance, seeing that he has ceased to have any 
interest under the contract. In my view, s. 49 is one of those provisions of 
‘ the Indian Contract Act which have no application to matters governed by 
the law merchant, which is contained, for the most part, in the Negotiable 
Instruments Act. On that question I follow the view expressed by the 
Madras High Court in Subba Narayana Vathiyar v. Ramaswami Atyar* In 
the present case the defendant did not ask the plaintiffs to fix a place for pay- 
ment, but the question whether the section is applicable is relevant, because, 
‘if it is, there would be force in the argument that the defendant ought not 
to be allowed to benefit by his failure to carry out a statutory duty. How- 
ever, in my view, the section has no application, 

That brings me to the really substantial question whether the common 
law rule, that a debtor must seek out his creditor in order to pay him, 
applies to negotiable instruments, and it seems curious that there is no bind- 


1 (1908) I. L. R. 31 Mad. 223. 3 (1927) 30 Bom. L. R. 1, FB. 
2 [1940] 1 Cal. 323. 4 (1906) I. L. R. 30 Mad. 88. 
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ing authority upon that question. The only case which is directly in point 
to which we have been referred is the case of Srilal Singhania v. ‘Anant Lal 
Mandal (supra) in which Mr. Justice Lort-Williams held that the common 


Jaw rule did apply to the case of a promissory note. In that case the promis- 


sory note did not specify any place of payment. It had not been made with- 
in the jurisdiction of the Calcutta Court, but the learned Judge held that the 
Calcutta Court would have jurisdiction to entertain a suit upon it, because 
at the time when the suit was instituted the promisee, who had: ceased to be 
the holder of the note, and who had therefore no interest in the proceedings, 


-resided in Calcutta. That, to my mind, is not a very convincing reason for 


the application of the rule. As pointed out by Mr. Justice B. J. Wadia in 


_ the judgment under appeal, it is very difficult to apply such a mule to the 


case of a negotiable instrument. The holder may be residing in any part of 
the country, and the debtor may hava no notion where he is, or where to 
seek him. Where presentment is necessary, the difficulty is solved by the 
rules laid down in ss. 68-70 of the Negotiable Instruments Act, the latter 
section, which is the residuary section, providing that a promissory note 


. must be presented for payment at the place of business (if any), or at the 


usual residence, of the maker thereof. No doubt, under the exception to 
s. 64, where a promissory note is payable on demand and is not payable at 
a specified place, no presentment is necessary in order to charge the maker 
thereof, so that presentment in this case was not necessary in order to charge 
the defendant. -But s. 70 does give some indication as to the way in which 
the maker can be notified of the holder of the note for the time being. In 
my view, in the absence of any authority binding upon this Court, we ought 
to accept the view, which appealed to the learned Judge, that the common law 
rule about place of payment does not apply to negotiable instruments, and 
that the plaintiff had no right to demand payment in Bombay. 

I ought to mention one decision of this Court, which binds us, and which, 
it is suggested, has a bearing on the matter, and that is Chunilal Mayachand 
v. Millerd3 In that case the promissory note was made payable “in Poona, 
Bombay or elsewhere,” and this Court held that payment could be demanded 
in Bombay. But that note really involved a provision that the money should 
be payable at any place where it was demanded. The terms of the note, 
therefore, were quite different from those of the note with which we have 


‘to deal,.and the case is clearly distinguishable. So far as my recollection 


goes, however, the general question whether the common law rule as to a 
debtor seeking his creditor applies to negotiable instruments was not discussed 
or considered in that case. The Court went entirely on the terms of the 
particular promissory note. 

In my view, the judgment of the learned Judge was right, and the appeal 
must be dismissed with costs. 


SOMJEE J. I agree and have nothing to add. 


Appeal dismissed. 
Attorneys for appellants: Kanga & Co. a 
Attorneys for respondent : Shah & Co. 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Somjee. 


K. M. MULTANI 
v. 
PARAMOUNT TALKIES OF INDIA, LIMITED.* 


Passing-off action—Action of deceit—Difference between two actions—Issues arising 
in passing-off action—Essentials of passing-off action—Cinema films—User of 
similar title for film—Infringement of proprietary right, proof of. 

The foundation of a passing-off action is deception or possibility of deception, 
but it is not an action of deceit. i 

In am action of deceit the plaintiff has to prove that he has been deceived 
by the defendant and has suffered damage thereby, and that the deceit on the 
part of the defendant was deliberate. 

In a passing-off action it is never the plaintiff’s case that he has been himself 
deceived by the action of the defendant. His case is that other people, the 
public, have been deceived, or are likely to be deceived. A private individual, 
however, cannot sue for a wrong done to the public. The plaintiff must there- 
fore prove that the action of the defendant has infringed some proprietary 
right of his own. It is not necessary to prove any fraudulent intention on the 
part of the defendant, although, if a fraudulent intention can be proved, that 
usually assists the plaintiff’s case. 

The issues that must always arise in a passing-off action are: 

First, has the name or description or make-up, or whatever it may be, of 
the wrongful user of which the plaintiff complains, come to be-associated in the 
public mind with the goods, business or works of the plaintiff ? 

Secondly, is the defendant so describing, ’or getting up, his goods or whatever 
it may be, as to be likely to mislead the public into believing that they are 
acquiring the plaintiff's goods, when in fact they are acquiring the defendant's 
goods ? 

The foundation of a passing-off action is that nobody is entitled to represent 
his goods as the goods of somebody else. 

Reddaway Vv. Banham, followed. 


PASSING-OFF action. 

The plaintiff K. M. Multani was the sole proprietor of a firm named 
Paragon Pictures, and as such carried on the business of producing and distri- 
buting motion pictures for the purposes of exhibition in India and elsewhere. 

The first defendants, Paramount Talkies of India, Limited, were a joint 
stock company incorporated in the United States of America, and carried on 
in Bombay and other places the business of importing and distributing motion 
pictures for the purpose of exhibition in the theatres of Bombay and else- 
where. 

The plaintiff alleged that in January, 1940, he commenced producing a 
talkie motion picture named Per RutE The picture was completed in 
January, 1941. 

On May 16, 1940, the plaintiff had the title of the picture, viz. Virginia, 
registered in the Sub-Registar’s office in Bombay. 


* 0. C. J. Appeal No. 22 of 1941 :. 1 [1896] A. C. 199. 
Suit No. 657 of 1941. 
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In March, 1941, the plaintiffs picture was exhibited in a Bombay cinema. 

The defendants also exhibited a talkie motion picture called Virginie 
in Bombay theatres about the same time. 

The commencement of the production of the defendants picture was 
announced by their studio in America on February 28, 1940, and again on 
April 30, 1940. The production of the film was actually started on June 17, 
1940, and the picture was released in America on February 21, 1941. The 
official announcement in India of the picture was first made on September 15, 
1940. The picture was first screened in Calcutta on May 2, 1941, and in 
Bombay on May 16, 1941. — 

The plaintiff sued on May 14, 1941, to restrain the defendants from exhi- 
biting their film Virginia and to recover Rs. 20,000 as damages from the 
defendants. ‘The plaintiff alleged that the defendants meant to pass off their 
picture as the talkie motion picture of plaintiff by reason of their using thé 
name and title of Vérginia, and that the exhibition of it “would have the 
effect of misleading and/or inducing the public or a section thereof into going 
and paying for a performance of the said picture imported by the first defend- 
ant company’ under the impression that they were going to witness the 
plaintiff's said motion picture.” 

The first defendants contested the claim and contended that there was 
no connection or resemblance between the two films. The plaintiff’s film dealt 
with some incident that occurred about 4000 B.c. It was a black and white 
film in an Indian language and produced with an Indian cast. The first 
defendant’s film was a technicolor American production in the English langu- 
age, produced by a foreign cast, and against a foreign background with a 
story concerning the last member of an old Virginia family in the United 
States of America. 


The suit was tried by B. J. Wadia J., who in dismissing it delivered the 
following judgment on July 17, 1941. 


B. J. WapIa J. This suit has been filed as a passing-off action in respect 
of a film produced by the plaintiff, named Virginia. The ist defendant 
company imported an.American film into India also called Virginia, and the 
suit has been filed to restrain them from distributing or exhibiting their mo- 
tion picture with the name and title of Virginia. In the alternative the 
plaintiff claims damages. 

Plaintiff is the sole proprietor of a firm called Messrs. Paragon Pictures, 
and he claims to be the producer of the talkie motion picture called Virginia 
which was exhibited at the Minerva Theatre in Bombay some time about 
the middle of March, 1941. The 1st defendant company is a joint stock 
company incorporated in the United States of ‘America, and carries on busi- 
ness in Bombay and other places of importing and distributing cinemato- 
graphic motion pictures for the purpose of exhibition in the theatres of 
Bombay and elsewhere. The 2nd defendant company is the owner of a 
theatre in Bombay called the Eros Theatre, and carries on the business of 
exhibiting in that theatre cinematographic motion pictures. The Ist defen- 
dant company imported a talkie motion picture entitled Virginia from 
America, and it was exhibited by the 2nd defendant company at the Eros 
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Theatre about the middle of May last. The plaintiffs case is that the use O. C. J. 
of the name or title Virginie by the ist defendant company for their film is 1942 
an infringement of his right to the use of the business name of his film, __—~~ 
Virginia, and that its use by the Ist defendant company amounts to passing- M prin 
off the Ist defendants’ film as that of the plaintiff, and has the effect of mis- eee 
leading and/or inducing the public or a section of it into going to see, and TALKIES OF 
paying for, the performance of the picture imported by the lst defendant _ INDI, 
company under the impression that they are going to witness the plaintiff’s ee 
picture. The lst defendant company deny that the exhibition of their film p 7. Wadia J. 
amounts to passing-off the plaintiffs film, or that it is calculated to mislead  — 
the public as alleged. They say that their film Virginia is a totally different 
production, and that barring the name there is no resemblance between the 

two films. The suit as against the 2nd defendant company was dismissed 

on July 11 last, and it has proceeded only as against the 1st defendant 
company whom I will henceforth refer to as the’ defendants. ' 

_ Plaintiff originally prayed only for an injunction in the suit. That is 

prayer (@): of the plaint. He subsequently sought to amend the plaint by 

asking for damages in the alternative and by adding a prayer to that effect. 
Defendants opposed the amendment, and the plaintiff took. out a chamber 
summons for amendment of the plaint. The summons was argued before 

me. Defendants’ counsel contended that the plaintiff was not entitled to 

claim damages as there was no allegation of any loss or damage, and none 

had in fact been incurred. I think the defendants failed to appreciate that 

the damages claimed were not on account of any loss incurred but were only 

in the alternative to the relief for injunction in the event of the Court holding 

that though there was an infringement, the plaintiff was not entitled to the 
equitable relief of injunction but could be adequately compensated by pay- 

ment of damages. It has been held before that in a suit for injunction the 

‘Court can grant relief in the alternative as and by way of damages: see Bai 

Samrat vy. Sardarsang, which follows an earlier decision in Kalliendas V. 
Tulsidas?. In an old English case, Catton v. Wyld3, the Court went further 

and held that if there was no prayer for damages, the general prayer for 

further and other relief would still be sufficient to cover the claim for damages 

‘in the alternative. I have allowed the amendment on terms, and the amend- 

‘ment was made. The written statement was also consequentially amended. 

A large number of issues has been raised on the pleadings in the suit, but 

‘the substantial points in dispute are whether the plaintiff has acquired any 

Yegal right in respect of the name and title Virginio of his film, and whether 

the use of that name and title by the defendants for their film is calculated 

‘to mislead the cinema going public and the public in general into believing 
that the picture exhibited by the defendants at the Eros Theatre is the 
‘plaintiff's picture. Plaintiff alleges that there is a passing-off by the defen- 

dants of their film as the film of the plaintiff, and that he is therefore entitled 

‘to an injunction or in the alternative to damages. The wrong known to the 

Jaw as passing-off is that species of unfair competition by which one person 


1 (1911) 13 Bom. L. R. 905, 909. s.c. 1 Bom. L. R. 459. 
2 (1899) I. L. R. 23 Bom. 786, 3 (1863) 32 Beav. 266. 
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0.C.J. attempts to obtain. by deceptive devices the benefit of the reputation which 
1942 another has established for himself in any particular trade or business. “The 
action is really intended to enforce the well-known equity, namely, to prevent 
MULTANI 2 defendant from ‘doing that which is calculated to mislead the public and 
PAR ere to lead them to think that that which belongs to the defendant is a thing 
Takes or which belongs to the plaintiff. The principle of the law is that no one has 
INDIA, the right to represent his goods to be the goods of another. It is not neces- 
LIMITED sary to prove that the defendant in a passing-off action has acted fraudulently 
B. J. Wadia yo with intent to deceive or that the plaintiff has actually suffered damages. 
` =— HE is also not necessary for the plaintiff to show that a confusion in the use 
of the name has actually occurred, or that somebody has in fact been 
deceived. There must, however, be a strong probability of confusion occur- 
ring in the usual course of the trade or business, and the fact of the confu- 
‘ sion having actually occurred would be strong .evidence of the probability of 

the recurrence of the confusion in the future. 
Plaintiff claims to be the producer of his film Virginia. He stated in the 
box that he wrote the plot about the end of 1939 in the Hindustani language. 
The shooting of the film began at the Bharatiya Studio some time in 
April, 1940, and continued till about August, 1940. It was advertised for 
exhibition from September, 1940, and was actually exhibited at the Minerva 
Theatre in March, 1941. Plaintiff had the title and the name registered with 
the Sub-Registrar of Assurances in Bombay on May 16, 1940, by means of 
a declaration, but such registration is not compulsory and confers no title 
in law upon the plaintiff in India. Under the company law, both English 
and Indian, a company by registering its name gains a monopoly of the use 
of that name.’ Even if the company is not registered, it was held in Hendriks 
v. Montagu? that the Court will restrain the registration under the Act of 
a projected new company which was intended to carry on the same business 
as the unregistered company and to bear a name so similar to that of the 
unregistered company as to be calculated to deceive the public. Defendants’ 
counsel in his cross-examination of the plaintiff alleged that the plot and the 
title of the plaintiff's film were not original but had been borrowed by him, 
and that therefore the plaintiff was not entitled to any relief. This has not 
been specifically alleged in the written statement. The plaintiff in the box 
admitted that the plot was suggested to him by a friend who had seen a 
silent film on the Continent some years ago, but he said that the cast and 
the name had not been borrowed by him. Further, it must be remembered 
that this is not an action for infringement of a copyright. AH that the 
defendants have alleged in paragraph 12 of their written statement is that 
r the plaintiff acquired no right in law and could have no right in law to the 
name “ Virginia ”, as it was a common geographical name of one of the States 
of the United States of America and also the name of a city in America. It 
is not an original or distinctive title, and the name could be used by anyone. 
The defendants say that their use of the title “ Virginia” was prior in point 
of time to the use by the plaintiff, as the name of their film had been register- 
ed in America in December, 1939. It was scheduled to be exhibited about 


atte anal 
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April, 1940, but was actually released in America in 1941. An advertisement 
of their film appeared in the Paramount Service in November, 1940. It is 
a magazine which-is widely circulated in India. This film has also been 
mentioned in the Hitavada of Nagpur in September, 1940, and was also 
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advertised in Bombay some time in December, 1940. Further, it was released pap ee 
in Calcutta early in May, 1941, and exhibited at the Eros Theatre in Bombay TALKIES or 


later. in the same month. They had also a film called Virginian, and that 


INDIA, 


was released in India as far back as 1935. The plaintiff stated that he did MMITED 
not know of the exhibition of the defendants’ picture till a week before it B. J]. Wadia}. 


was actually exhibited in Bombay. That is a bit surprising for a man who 
said that he had been in the cinema line for some eight years. It is, however, 
by no means clear that the defendants have a prior title to the name Virginia 
as far as India is concerned. But even assuming that the plaintiff has the 
prior title as alleged, that confers no right upon him in India. The only 
thing that can confer a right upon him is user and reputation. The import- 
tant question, therefore, is, had the plaintiff acquired such reputation in 
respect of his film Virginia ‘as the Court would protect, and if so, was there 
an attempt on the part of the defendants at what is called in law a passing- 
off ? 

The defendants say that there is no kind of resemblance whatsoever 
between the film produced by the plaintiff and the film produced by the 
defendants except for the name. Plaintiff’s film deals according to him with 
an incident in an imaginary war between the Greeks and the Romans about 
4000 B.c. It was also stated that the incident was taken from mythology. 
There could have been no war nor any mythology so far as the Greeks and 
Romans were concerned about 4000 B.c. The incident is purely imaginary as 
it can well be for the purpose of a cinema picture, The story is writter in 
Hindustani. The film is a black and white film and was advertised to be 
produced and actually produced with an Indian cast. The defendants’ film 
deals with a story of modern times, a story which centres round the last mem- 
ber of an old Virginian family! in the United States of America. It is an 
American film written in English, and was advertised and actually produced 
with a foreign cast and against a foreign background. It was produced in 
techni-colour. - In short, the plaintiff's film is an Indian production, and the 
defendants’ film is a foreign production. Further, the plaintiff's film also 
appears to have been advertised, as an Indian film. The photo of the 
advertisement which covered four blocks of the wall of the Hindu Burning 
Ground at Queen’s Road gives the name Virginia both in English and in an 
Indian language, with the figure of a female member of the cast in the right 
hand corner. In the Cine News of September, 1940, the two principal mem- 
bers of the cast are shown with their Indian names. In fact the whole 
device was to make cinema-goers see a spectacular Indian picture in India. 
It was advertised in the Sunday Times of March 9, 1941, a week before its 
exhibition, as a mighty motion picture “featuring Manjula, Pratap, W. M. 
Khan, David, Jamila, and a Cast of Thousands. A K. M. Multani Produc- 
tion.” It was also advertised in the Times of India of March 15, 1941, as 
a K. M. Multani Production and as the first Indian spectacular film. Fur- 
ther, the plaintiff issued a pamphlet Virginia written partly in English and 
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partly in two Indian languages, and he wrote a foreword to it in which he 
stated that his idea in producing the film was to get “the high-brow- wester- 
nized Indians, who patronise the foreign pictures exclusively, to see in the 
Indian pictures something that they would not find in a Hollywood produc- 
tion even.” The pamphlet gives photos of the prominent members of the 
cast, male and female, who were all Indians. 

The defendants’ film Virginia was advertised in many places in India, the 
advertising according to their rules being usually done by the exhibitors. It 
was mentioned as one of the advance items for 1941 in the Hitavada of 
Nagpur in September, 1940. It was also mentioned in the Rathester, an 
Anglo-Gujarati weekly of Bombay, and in the Morning Standard, in Decem- 
ber, 1940. It was advertised in the Statesman of ‘Calcutta on April 23, 1941, 
shortly before its exhibition as “the magnificent love story of a beautiful 
rebel ”, and some -members of its cast were also represented in the advertise- 
ment. It was also advertised as a Paramount Picture. It wag advertised 
in the Tiger Programme in April and early in May, 1941, in Calcutta, and also 
in the Advance of Calcutta of May 2, 1941. In the Advance it is 
described as “1941’s Battle Field of Love”, Carolyn Lee, the eight years 
old girl actress, one of the cast, being represented. It was mentioned on 
December 31, 1940, as one of Paramount’s 1941 Releases, and was described 
as the romantic story of America's most colourful cities. In this also there 
are representations of certain members of the cast. It was advertised in the 
Milap, an Urdu paper of Lahore of May 25, 1941. That was after the suit. 
The word “ Virginia” in that advertisement is in English, the rest is in Urdu. 
The Urdu portion states that the film contains beautiful scenes of Virginia. 
In the correspondence before suit the distinguishing features of the two films 
have been pointed out in some detail by the defendants’ Calcutta solicitors. 

I have described the advertisements on either side in some detail in order 
to show that the plaintiff’s film is and was advertised as an entirely Indian 
film with an Indian cast, and the other is and was advertised as a. foreign 
production with a foreign cast. In my opinion it was not necessary for an 
ordinary person to study the advertisements and posters in great detail in 
order to find out that the one was Indian and the other was foreign. 

The two films are also distinct in language, plot and cast. Plaintiff, how- 
ever, lays great stress on the sameness of the title of both the films. Accord- 
ing to him the name or title of a film plays the most important part in the 
attraction a film has for the cinema-going public, and he said that it was quite 
probable that people who wanted to see the film Virginia might be misled 
by seeing the defendants’ film Virginia at the Eros Theatre. His witness Mr. 
Patel, who was called as an expert, stated that as a critic he would not attach 
any importance to the title of a film, but an audience would attach some im- 
portance to it, at any rate more importance than he would. He added that 
he said this partly from experience and partly as guess-work. In his 
cross-examination he stated that titles of films like, for instance, Tukaram and 
Tulstdas would make a very strong appeal to the Hindu section of the public 
because of the associations of these two films and the folk-lore tales that 
surround the two names.. He added that to one who had not heard of the 
story of a picture beforehand its title-would mean nothing. He also said that 
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the title usually occupied two-thirds space in advertisements and posters, ©. C.J. 
but. counsel for the defendants showed to him several instances of advertise- 1942 
ments and posters in which the title did not. occupy even half that space. ~ 
The plaintiff himself at first stated that to an average Indian the name MULTAN! 
Virginta would convey nothing at all. Later on he stated that the name PAR pares 
Virginia, ending in “a”, would suggest to the Indian mind the name of a TALKIES o? 
female and some conception of the virtue of chastity. This to my mind is INDIA, 

a bit far-fetched. In fact, at one time the plaintiff hesitated as to whether “ITED 
he should call his film Virginia or Virginia City, and unless there were con- BJ Weds á 
siderable changes in the subject-matter, it is not easy to see how the name  ——_ ~ 
of-a female or the conception of chastity can be associated with Virginia 
City. Mr. Kennebeck, the general manager of the defendant company, on 
the other hand stated that the title does play an important part, though not 
in all pictures, so far as it indicates the story of the film, but not the 
important part as alleged by the plaintiff. The defendants, according to him, 
attached more importance to the cast and to the announcement that their 
picture was a Paramount Picture. In my opinion the name or title generally 
speaking is not a sufficiently substantial part of a film to justify a claim to 
the Court’s protection, unless the name has acquired a peculiar or distinct 
reputation in the cinema world. 

In his cross-examination plaintiff admitted that there was no resemblance 
between his film and that of the defendants except in the name. There is 
no doubt that confusion might be caused by the fact that two businesses 
carried on by two different people are carried on under the same or closely 
similar name. For instance in Ewing v. Buttercup Margarine Company, 
Limited, the defendants were using the plaintiff’s trade name, and were res- 
trained from so doing, because it was held that such user was calculated to 
divert custom to the plaintiff and to suggest that the defendants’ business was 
an extension, branch or agency of the plaintiffs business. In Lloyd's V. 
Lloyd’s (Southampton) Ld.” there was an attempt, which the Master of the 
Rolls characterised as an “impudent attempt”, to obtain some benefit from 
the reputation which the name Lloyds carried in the shipping world. It was 
pointed out by Lord Herschell! in Réeddaway v. Banham’ that (p. 210) :— 

“ ..in a case of this description the mere proof by the plaintiff that the defend- 
ant’ was using a name, word, or device which he had adopted to distinguish his 
goods would not entitle him to any relief. He could only obtain it by proving 
further that the defendant was using it under such circumstances or in such man- 
ner as to put off his goods as the goods of the plaintiff.” 

The question therefore which arises in this case is whether the name Virginia 
has become associated ta such a considerable extent with the plaintiff that 
the Court would allow him a monopoly of the name by declaring that no one 
else can use it as the title of his film. The word Virginia, as I have said 
before, is a geographical name, and the tendency of the Courts at present is 
to restrict the monopoly- of the use of geographical names as business or trade 
names. Apart from that the plaintiff must, in order to succeed, prove that 
by reason of the defendants’ action hid business has suffered, or that there 
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is a tangible risk or probabality of its suffering damage. The probability 
must be a strong one. In North Cheshire and Manchester Brewery Company 
y. Manckester Brewery Company* the Manchester Brewery Company, 
Limited, was carying on business under that name for years. The appellants 
bought an old business called “The North Cheshire Brewery Company, 
Limited ”, and then (without intending to deceive) got themselves incorpo- 
rated and registered under the name “ The North Cheshire and Manchester 
Brewery Company, Limited”. It was held upon the evidence that as a 
matter of fact the name of the appellant company was calculated to deceive, 
and that therefore the appellants must be’ restrained by injunction in the 
usual way. In all these cases the question really is not one of law but a 
question of fact to be decided upon the evidence in the case, if any. In 
deciding such question the Court has to consider not merely the similarity 
of name, but the similarity in the make-up, the similarity in the subject-matter 
and other surrounding circumstances. In Francis Day and Hunter, Ld. v. 
Twentieth Century Fox Corporation, Ld2 it was held that the respondents 
had not passed off the exhibition of their motion picture entitled “ The Man 
Who Broke the Bank at Monte Carlo” as a performance of the appellants’ 
song of the same name. The song and the motion picture were completely 
different and were incapable of comparison in a reasonable sense. But Lord 
Wright stated that (p. 125) :— 

“ Their Lordships do not wish to be taken to say that in no circumstances can 
there be a ‘ passing off’ by the use of the same title for a literary, artistic or musi- 
cal work, though it is difficult to imagine such a case where there are no circum- 
stances, other than the mere title, calculated to mislead.” 

In this particular case the surrounding circumstances, the difference in the 
get up, in the language, in the plot and cast, do not lead to the necessary 
result that there would be a strong probability of confusion of the two pic- 
tures in the mind of the public, and therefore a strong probability of de- 
ception. There.is no doubt a similarity or rather sameness in the title. The 
fact that both films are motion pictures is not an additional circumstance 
calculated to lead to any confusion. The fact that both are films and the 
fact that both are called Virginia do not in my opinion make up a prima 
facie case for the plaintiff. It has not ‘been proved but merely conjectured 
that the identity of the names might lead to confusion between the two films. 
As I have said before, the,one is an Indian and the other a foreign film. The 
subject-matter of the two films and the get-up are different. The difference 
in the get-up does form an element in considering the question of the prob- 
ability of the deception. Plaintiff has not’ led any evidence of actual decep- 
tion as the alleged infringement was recent, nor has he led any evidence of 
members of the public that they themselves would be deceived. Such evi- 
dence, though not strictly necessary, is often useful as a guide to the Court 
in determining the question of the probability of the deception. The want of 
such evidence cannot be got over by calling an expert witness and asking him 
generally what effect the sameness in the names of the two films would have 
on the public. It was pointed out in Thomas Bear & Sons (India) v. 
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Prayag Narain! that the vital element in a passing off action was the pro- oO.C. J. 
bability of deception which might depend on a number of matters as well as 1942 
the question ‘of similarity or the marks or of the getup. Viscount =- 
Maugham observed at page 217 that there was no such-person as “an SE 
expert in human nature”, and it .was now well settled that a witness PANETE 
could not be called to say at it was likely that purchasers of the goods TALKIES op 
would be deceived. It is equally futile in my opinion to call an expert and = INpua, 
to ask him what percentage of the cinema-going public go merely by the title LIMITED 
of the film, unless thére is a basis for. any'calculation made by him, and there l 
can be none in the case of a calculation which is based partly on experience B.J ise J. 
and partly on guess-work. The Court, moreover, can draw its own inference, 
for the matter does not depend entirely upon any evidence of confusion by 
sameness or similarity in the names resulting in an injury. 

Plaintiff was at some pains to describe that section of.the public who in 
his opinioħ were most likely to be misled by the sameness of the name of 
the two films: He said it was the section of the public consisting of those 
who patronize both English and Indian films; they were the persons who 
were most likely: to be misled. He said that they were the majority of the 
cinema-goers, but on what basis he says so is not clear. . He further stated 
that a large portion of that majority went only by title and never cared to 
read the advertisements or posters to find out whether it was a foreign or an 
Indian picture. Now the section of the public who patronize both foreign 
and Indian, films would generally consist of educated or fairly educated 
persons, and it is not clear on what grounds it could be said that they: would 
go only by reading the name of the film or on the recommendation of others 
without the slightest inquiry as to what the film was about or whether it was 
Indian‘ or foreign. In the same case in Francis Day and Hunter, Ld. v. 
Twentieth. Century Fox Corporation, Ld. .it, was stated at page 126 that the 
member of the public; who is supposed to be likely tol be deceived, must, to 
start with, be assumed to know what he was wanting to see or Hear. If he 
was presumed to be wanting to know whether what he was about to hear or 
see was a song or a film, I see no reason why he should not alsq be pre- 
sumed to know, which he can know without much effort, whether the film 
which he was about to see was a foreign or an Indian production. It is not 


sufficient to say that any thoughtless person might: unwarrantably jump to 


the conclusion that the two films were the same. -Anyone who took some 
trouble would certainly find out the différence. between the two. Counsel 
referred to the recent judgment in J. C. Eno, Lid. v. Vishnu Chemical Co.,? 
but that case really does not apply. In that'case the plaintiffs had acquired 
a right to the exclusive use of the words “Fruit Salt”, and it was held that 
the defendants had no right to use the words in any other aon in con- 
nection with similar goods. .- 

A plaintiffs title to.a trade or business: name ‘Is detemine by proof of 
reputation, and reputation comes from user. Interference with trade or business 
reputation is sufficient ground for the Court’s interference. There is no law 


1 (1940) L. R. 67 L-A. 212, ' 2 (1940) 42 Bom. L. R. 924. 
S.C. 42 Bom. L. R. 734. i 


R. 6. 


514 THE BOMBAY LAW REPORTER. [VOL. XLIV. 


O.C.J. laying down the particular length of time during which such reputation cam 
1942 be acquired, but it must be acquired by a user sufficiently long according to the 
pees circumstance of the case to warrant the reputation. The plaintiff said that his 
a film ran only for two weeks in Bombay. He said he did not even know what 
Paramount the takings. amounted to. He also admitted that his film was not a success, 
TALKIES OF though in paragraph 5 of the plaint he alleged that it was displayed with a 
INDIA, considerable amount of success. When the two statements which could not 
ape be reconciled were pointed out to him, he still maintained that they meant 
B.J. Wadia]. the same thing. He has further alleged in paragraph 5 that the picture was 
° — being shown in other towns and cities of the Province of Bombay, but there 
is no evidence that before the date of the filing of the suit, namely, May 14, 
1941, the picture was exhibited:anywhere outside Bombay. If this be the 
user and the reputation, the Court must take care not to exercise its juris- 
diction so as to confer upon the plaintiff a monopoly wider than that to 
which he would. be entitled. A few advertisements and posters, and the 
plaintiffs own estimate of his own production as is given in his foreword 
to his magazine Vzrginia, cannot give that kind of reputation which the Court 
will protect. The name Virginia so far as the plaintiff is concerned is:not in 
my opinion stamped with the peculiar value which he has sought to give it. 
He has failed to establish an exclusive right to the use of that name and 
has also failed to establish ‘his allegation that the exhibition of the defend- 
ants’ picture Virginia would have the effect of misleading the public as 
alleged in paragraph 11:of the plaint. In my opinion therefore there has 
been no infringement, and consequently the plaintiff is neither entitled to an 
injunction nor damages. I should like to add that there wad no laches on 
the part of the plaintiff in filing the suit, as he came to know of the exhibi- 
tion of the defendants’ film! at the Eros only a a eee the exhibition, 

and the suit was filed about the same’ time. . 3 a. 
In my opinion the defendants ‘have succeeded abana, if not entirely, 
in the suit, and therefore the plaintiff's suit must be dismissed with costs. 

Costs of the summons to be set off peal the costs ui the suit. 


The plaintiff appealed. 


Purshottam Tricumdas, with J. M. Shelat, for the appellant. 
K. M. Munshi, with-M. V. Desai, for the respondents. 


BEAUMONT C. J. This is an appeal by the plaintiff against a decision of 
Mr. Justice B. J. Wadia. .The plaintiff: carries onthe business of producing 
and distributing for the purpose of 'exhibition in India and elsewhere cine- 
matographic motion pictures under the name of Paragon Pictures.’ The 
first defendants, who are the respondents, are a company registered in the 
United States of America, carrying on the business in Bombay and other 
places in India of importing and distributing cinematographic motion pictures 
. for exhibition in various places in India. 

It appears from the evidence that during the year 1939, and in the early 
part of 1940, the plaintiff wrote,:or procured the writing of, a story for a film, 
which was to bear the title of Virginie. The shooting of the film commenced 
in April, 1940, and on May 16 the name of Virginia was registered with the 
‘Sub-Registrar in Bombay, though admittedly such registration conferred no 
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right whatever upon the plaintiff. The film was completed in August, 1940; 0.C.J. 
there was ‘a certain amount of advertisement, commencing in September; 1942 
the certificate of the Censors was obtained in November ; and thereafter some | ~~ 
eis 
agreements were entered into as to showing the film in other places than 
Bombay. On March 16, 1941, the film was actually produced at a theatre een 
in Bombay, and ran for two weeks. It is, of course, anticipated that it will TALKIES oF 
be thereafter shown in other places in India. . INDIA. 

It appears from the evidence of Mr. Kennebeck, who was called on behalf eR 

of the respondents, that the respondents also conceived in the year 1939 the pegumontC J. 
idea of producing a picture under the title of Virginie, and in December of —— 
that year the title Virginia was registered by the respondents in America. 
The preparation of the respondents’ film proceeded in America more or less 
contemporaneously with the preparation of the. plaintiffs film in India, and 
the respondents’ film was released in America in February, 1941, and was 
shown in Calcutta on May 2, 1941. Thereupon the plaintiff commenced this 
suit asking for an injunction to restrain the defendants from distributing or 
exhibiting the said motion picture imported by them with! the name and title 
of Virginia. 

It being admitted that:the plaintiff has not: acquired any legal right to 
the title Virginia, the suit is what is known as a passing-off action, and there 
are a great many authorities in which the nature of such an action is dis- 
cussed. The foundation of a passing-off action is always deception, or pos- 
sibility of deception, but it is not an action of deceit. In an'action of de- 
ceit the plaintiff has to prove that he has been deceived by the defendant, 
and has suffered damage thereby, and that the deceit on the part of the 
defendant was deliberate: In a passing-off action it is never ‘the plaintiff's 
case that: he has been himself deceived by the action of the defendant. His 
case 1s that other people, the public, have been deceived, or are likely to 
be decetved. But a private individual cannot-sue for a wrong done to the 
public. 

The plaintiff must therefore prove that the action of the defendant has 
infringed some proprietary right of his own. It is not necessary to prove any 
fraudulent intention on the part of the defendant, although, if a fraudulent 
intention can be proved, that usually assists the plaintiff’s case. It follows, in 
my judgment, that two issues must always arise in a passing-off action : First, 
has the name or description or make-up, or whatever it may be, of the wrong- 
ful user of which the plaintiff complains, come to be associated in the public 
mind with the goods, business, or works of the plaintiff ; secondly, is the de- 
fendant so describing, or getting up, his goods or whatever it may be, as to be 
likely to mislead the public into believing that they are acquiring the plaintiff's 
goods, . when in fact they are acquiring the defendants’ goods. As Lord 
Halsbury put it in Reddaway v. Banham: the foundation of a passing-off 
action is that nobody is entitled to represent his goods as the goods of some- 
body else.. There is, of course, a great variety in ‘the nature of passing-off 
“actions. Sometimes the plaintiff's goods are described by purely fancy names, 

+ sometimes by names which are descriptive of their nature, or they may be 


1 [1896] A. C. 199, 


516 


0. C.J. 
1942 
Srg 

MULTANI 
v. 
PARAMOUNT 
TALKIES OF 
INDIA, 
LIMITED 


Ber 


Beaumoni Cj. 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


referred to merely by the name of the plaintif, and sometimes the defendant 
may bear the same name. The issues in each case have to be framed with 
reference to the facts of that case, but, in my judgment, the plaintiff has 
always to succeed substantially on two issues of the nature above mentioned, 
the first founding the plaintiff’s right to sue, the second the defendant’s lia- 
bility to be sued. 

The film industry is comparatively modern, and apparently the only case 
of a passing-off action relating in any way to a film is the recent decision 
of the Privy Council in Francis Day and Hunter, Ld. v. Twentieth Century 
Fox Corporation, Ld., where the complaint was that a film was being produced 
by the defendants under the same name as a song the copyright in which 
belonged to the plaintiffs. The Privy Council held that there could be no pos- 
sibility of deception of the public by producing a film under the name of a 
well-known song. Courts frequently have to adapt old established principles 
to new conditions of life, and it is quite possible that in relation’to the film 
industry some developments may take place in the law relating to passing- 
off. The evidence in this case is that the title of a film is very important ; 
and another peculiarity of a film is that its life is comparatively short. It 
is not like a book which may be in circulation for years. It might be very 
difficult to establish the reputation of a film under a particular title, and its 
association in the public mind with the plaintiff, by evidence of the actual 
production of the film. I can imagine a case in which the advent of a film 
under a particular title had been very extensively advertised, and arrange- 
ments made for the booking of the film, and in which some other person 
produced a film under the same title shortly before the advertised film arriv- 
ed. It is quitd possible that in a case of that nature a passing-off action 
would ‘succeed, although generally the plaintiff must establish the reputation 
of his property by actual results. See the case of Licensed Victuallers News- 
paper Company V. Bingham? in which the. plaintiffs sued to restrain the 
defendants from publishing a newspaper under the same title as the plaintiffs’ 
newspaper and failed on the ground that the plaintiffs’ newspaper had only 
been published for three days before the date of action,.and the Court held 
that sufficient reputation could not be acquired in that time to found a pass- 
ing-off action. 

In this case I am clearly of opinion that the plaintiff.fails to prove either 
of the matters necessary to his success. On the first point, he has not estab- 
lished that the title “ Virginia” is associated in the minds of the public 
interested in films, with his film. JI do not think he has established that 
fact even in relation to the limited public of Bombay, and he has not 
attempted to establish it in relation to the public in any other part of the 
world, though he has claimed an injunction in general terms. ‘There is no 
evidence of extensive advertisement, though, no doubt, he did advertise on 
the wall of the cremation ground at Queen’s Road, which is a prominent 
place. But there 1s no evidence that he spent large sums of money in adver- 
tisement. His film has been shown only for a fortnight in Bombay, though, 
no doubt, it may be shown hereafter elsewhere. His production in India is» 
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practically no more than the production of the defendants’ picture, which has 0. C. J. 
been shown for a week in Calcutta. In my opinion, it is essential for the 1942 
plaintiff to go much further than he has gone to establish that when the = —~ 
public go to a film Pae ae i mey i to see the plaintiff's film, and oe 
none other. © ` PARAMOUNT 
On the second matter which the plaintiff has to prove, he also fails. He TALKIES or 
has entirely failed to prove that the usd by the. defendants of the title INDIA, 
Virginia in connection with their film is in any way calculated to deceive. U™MITEP 
The plaintiffs film is an Indian film in-black and white, written in Urdu, Bacar J. 
depicting an imaginary story, as we are told, of the meeting of Greeks and ene 
Romans in the year 4/000 B.c. The story does not purport to be historical. 
On the other hand, the defendants’ film is a film in technicolour, and it de- 
picts modern life in America. The plaintiff took the title Virginia as being 
the name of the heroine of his picture, whereas the defendants took the title 
because the Setting of their picture is in Virginia, which is a State in America. 
‘In my opinion, there can be no possibility of deception between two things 
so essentially different. It is, no doubt, unfortunate that two films should 
have exactly the same title, and the fact may lead to some confusion and 
inconvenience in the booking and production of the films. But the incon- 
venience to the plaintiff is no greater than the inconvenience to the- defend- 
ants. Both parties have without any intention to deceive taken the same title 
for their films, and the plaintiff has no right to restrain the defendants from 
using the title, unless he can show that it has become associated i in the minds 
of the public with his film and nobody else’s. He has called virtually no 
evidence at all. His only witnesses were himself and a gentleman concerned 
with newspapers relating to the film industry. There was no attempt to 
prove any actual deception, or any likelihood of deception by reason of the 
identity of these two titles. In my opinion, the learned Judge was quite right 
in dismissing the plaintiff's suit. 
The ‘appeal, therefore, fails, and must be dismissed with costs. 


SoMJEE J. I agree and have nothing to add. 
Appeal dismissed. 


Attorneys for appellant : Matubhai, Jamietram & Madan. 
Attorneys for respondents : Ardesir, Hormusji, Dinshaw & Co. 


518 THE BOMBAY LAW REPORTER. « [ VOL. XLIV. ‘ 


APPELLATE CIVIL. 


Before Mr. Justice Wassoodew. 


e. 


1941 THE GOVERNMENT OF THE PROVINCE OF BOMBAY 


' v 
November 19. i 


oe BAI BAIBA KANDHABHAT HARIBHAI.* 


Civil Procedure Code (Act V of 1908), O. XXXIII, rr. 12, 10, 11—Suit in forma 
pauperis—Suit decreed partly in plaintiff's favouy—Costs inclusive of court-fees 
payable by plaintiff—Application by Government for order that defendants 
should pay proportionate court-fees. 


Order XXXIII, r. 12, of the Civil Procedure Code, 1908, is intended to en- 
able the Government to ask the Court to make an order for payment of court- 
fees where no such order has been made by the Court under rr. 10 and 11 of 
the Order. It does not enable Government to ask the Court to make an order 
afresh, where such Court has already passed an order for payment of court-fees. 

Collector of Gorakhpur V. Budhw, followed. 

Rule 10 of O. XXXIII recognizes that the Court has a- discretion to make 
an order for payment of court-fees even against a successful party. 

Rule 11, which is imperative in its terms, says that if the plaintiff is un- 
successful, he is obliged to pay the court-fees. 

Under rr. 10 and 11 the Court Has to pass an order for the payment of court- 
fees in a pauper’s suit suo motu. 

Ganga Dahal Rai v. Musammat Gaura®, distinguished. 


APPLICATION under O. XXXIII, r. 12. 

Bai Baiba (plaintiff) was the widow of. one Kandhabhai. She sued 
defendants Nos. 1 to 4, who were sons of Kandhabhai’s brothers, in forma 
peuperis, to recover (1y Rs. 1,000 as arrears of maintenance at the rate of 
Rs. 200 per annum for five years before suit, (2): Rs. 120 as price of 4000 
bundles of straw (kadaba), (3) Rs. 150 for the repair of the house given 
to her for residence, (4) Rs. 200 per year as maintenance in future, and 
(5) costs of the suit. 

On August 23, 1927, the suit ended in a decree under which the plaintiff 
was awarded Rs. 600 as arrears of maintenance, and the rest of her claim 
was dismissed. The decree further ordered : 

“Stamp to be paid by the plaintiff to the Government : Rs. 205.” 

No appeal was preferred against the decree. 

On January 29, 1938, Government applied to the Court for amending the 
order of costs, stating : 

“ As a decree is passed in this suit in favour of the plaintiff and against defendants 


Nos. 1 to 4, the defendants should be made to pay the whole amount or as much 
¡amount as the Court thinks fit for Court fee stamps due to Government under rr. 10 


* Second Appeal No. 475 of 1940, M. D. Maneck, Subordinate Judge at 
from the decision of I. C. Munsif, Viramgam, in Civil Suit No. 92 of 
Extra Assistant Judge at Ahmeda- 1936. 
bad, in Appeal No. 265 of 1938, 1 [1939] A. I. R. All. 327. 


confirming the decree passed by 2 (1916) I. L. R. 38 All, 469. ` 
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and 11 of O. XXXIII, and the Court should pass the requisite order in respect 
thereof and incorporate it in the order and decree.” 
The Subordinate Judge dismissed the application, observing as follows :— 


“I do not think I possess the ‘authority to reverse or. modify the order on an 
application unden O. XXXIII, r. 12. If the matter rests in the discretion of the 
Court it is not competent to me to sit in judgment on the exercise of 
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that discretion by my predecessor. . . Even if my predecessor has erred in law in pa; B AIBA 


passing the order he has made, the provision in r. 12 of the Order does not apply. 
No authority, at any rate, is cited before me to show that when the Court has made 
an order for payment of court-fees, the Government have a right to come in under 
r. 12 to get it modified.” 

This order was confirmed on appeal for the following reasons :— 


_ “ Here the order has already been made, and r. 12 does not seem to contemplate 
a second order for court-fees or one for modifying the first order. The’ application is 
therefore clearly not maintainable. In this case, however, the Court has passed an 
order for cgurt-fees, merely because the Government is unable to recover costs from 
the plaintiff, It will not justify an application under r. 12 as it is made. I do concede 
that in case of omission to pass any orders for Government costs in the suit Govern- 
ment could apply, at any time as laid down in r.'12. But when an order has been 
made and that order is sought to be modified, the Government cannot apply to the 
Court under r. 12 of O. XXXIIL” 


The Government of Bombay appealed to the High Court. 


B. G. Rao; Assistant Government Pleader, for ‘the appellant. 
- No appearance’ for the-respondents. `- 


Wassoopew J. This is a second appeal from an order of the learned Extra 
Assistant ji udge of Ahmedabad, made upon an application by Government, 
under the Provisions of ©. XXXIII, r. 12, of the Civil Procedure Code, 1908. 
‘The Govérnment ‘prayed for the revision of the directions in regard to the 
payment of court-fees contained in a decree passed on August 23, 1937, in an 
action by a Hindu widow filed in forma pauperis for maintenance against 
the co-parceners of her deceased husband. The claim by the widow was for 
arrears of maintenance in the amount of Rs. 1,000, for future maintenance at 
the rate of Rs. 200 a year and for a certain share in the field produce and for 
charges of repairs of a family house in which she, resided. The claim in 
regard to the last two items was valued at Rs. 270. It may be noted that, for 
the calculation of court-fees, the capitalized value of the claim to future 
maintenance at the rate of Rs. 200 per year was about Rs. 2,240. The total 
claim computed in money for the purpose of court-fees was thus nearly 
Rs. 3,500. The decree rejected all but one claim in respect to arrears of 
maintenance and awarded Rs. 600 in lieu of the sum of Rs. 1,000 claimed in 
that respect. The decree then directed that the-costs particularly in: regard 
to the payment.of court-fees should be borne by the pauper-plaintiff, who 
had partly succeeded and partly failed. That order was in these terms :~— 

“ Ordered to forward a copy of the aforesaid decree to the Collector of Ahmeda- 
‘bad for recovery of Rs. 205 from the plaintiff in respect of Court fee stamps.” 

On or. about ‘January 29, 1938, that is, nearly five months after the decree, 
«Government made the application referred to for ‘making a proper order’ 
as to the payment of court-fees under the provisions.of rr. 10 and 11 of 
O. XXXIII of the Code pointing out that inasmuch as the plaintiff had 
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partly succeeded and partly failed the defendants should have properly beer 
ordered to pay the whole amount of the court-fees or, at least, a portion of 
the court-fees in proportion to the plaintiff's *success. The reason for that 
application apparently was that the plaintiff was a pauper and'had no means 
of paying the amount of the court-fees, while the defendants had, they being 
in possession of the family estate. The Courts below’ have held that the ap- 
plication by Government, which was treated as one under r. 12 of O. XX XIII 
of the Civil Procedure Code, was not competent and that there was no reason 
for interfering with the order of costs already passed on the merits of the 
case, inasmuch as the Court by that order very likely intended to penalize the- 
plaintiff for exaggerating her claim. Accordingly the application was dismissed 
in the Courts below. The order upon the application purporting to be one 
under O. XXXIII, r. 12, being a decree under O. XXXIII, r. 14,‘of the 
Civil Procedure Code, this second appeal has been filed against it by the 
Provincial Government. 

The learned Assistant Government Pleader appearing for Government has 
not disputed the Court’s discretion to pass an order as to costs relating to’ the 
payment of court-fees even where the plaintiff has succeeded in part. But he 
says that if the order in so far as it relates to the payment of court-fees fails 
to apportion sensibly the court-fees between the contending parties, Govern- 
ment have a right to intervene ; and he relies for that purpose on the provi- 
sions of O. XXXIII, r. 12, of the Civil Procedure Code. That rule says :— 

“The Provincial Government shall have the right at any time to apply to the 
Court to make an order for the payment of Court-fees under rule 10 or rule 11.” 
Apart from authority, that rule, as I read it, is intended to enable the Govern- 
ment to ask the Court ‘to make an order for the payment of court-fees’ 
where no such order has been made. It does not enable Government to 
dictate to the Court in what terms the order should be passed. Rules 10 and 
11 of O. XXXIII of the Civil Procedure Code are mandatory. Rule 10- 
says i— 

“ Where the plaintiff AT in the suit, the ‘Court shall calculate the amount. 
of court-fees which would have been paid by the plaintiff if he had not been permit- 
ted to sue as a pauper ; such amount shall be recoverable by the Provincial Govern-- 


ment from any party ordered by the decree to pay the same, and shall be a first 
charge on the subject matter of the suit.” l 


Rule 11 is as follows :— A 


“ Where the plaintiff fails in the suit or is dispaupered, or where the suit is with- 
drawn or dismissed,— 

(a) because the simmons for the defendant to appear and answer has not been 
served upon him in consequence of the failure of the plaintiff to pay the court-fee- 
or postal charges (if any) chargeable for such service, or 

(b) because the plaintiff does not appear when the suit is calied on for hearing, 
the Court shall’ order the plaintiff, or any person ‘added as a co-plaintiff to the suit, 
to pay the court-fees which would have been paid by the plaintiff if he had not 
been permitted to sue as a pauper.” 


According to those rules the Court has to pass an order for the payment of 
court-fees in a pauper’s suit suo motu. If it does not do so, r. 12 gives the 
right to the Provincial Government to apply to the Court to make an order 
which it has omitted to make. In this case the order has been made. Conse- 
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quently r. 12 does not prima facie come into operation. In a recent case a 
bench of the Allahabad High Court considered the effect of r. 12 of 
©. XXXIII and it held that the rule is confined to cases in which the, Court 
has not already passed an order under r. 10 and r: 11 [see Collector of Gorakh- 
pur v. Budhut].. If I may say so with respect that view is correct. Rule 10 
recognizes that the Court has a discretion to make an order for payment of 
court-fees even against a successful party. Rule 11 is somewhat imperative 
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the court-fees. The order passed by the trial Court does not therefore offend 
against the provisions of those rules inasmuch as-the plaintiff, who has failed 
in some and succeeded in other respects, has been made to pay the court- 
fees, 

It has been urged on behalf of Government that inasmuch as there is no 
express provision for payment of court-fees in the case of’ partial failure and 
partial succéss of the plaintiff-pauper in the rules under O. XXXIII, it is the 
duty of the Court to apportion the court-fees between the contending parties. 
The learned Assistant Government Pleader has relied upon Ganga Dahal Rai 
v. Musammat Gaura? for the proposition that Government can ask the Court 
to revise a decree which contains no direction as to apportionment of court- 
fees. That case is no authority in support of the Government’s view. That 
was a suit brought in forma pauperis by a Hindu: widow -for enforcement of 
her right of maintenance. She succeeded only in part and failed as to the 
rest of the claim. The trial Court ordered ‘the defendant to pay the entire 
costs incurred by the plaintiff including the amount of court-fees which would 
have been payable on the claim. The defendant appealed against that decree 
and his.appeal succeeded so far as the order for payment! of court-fees was 
concemed. The Court held that the Court fees payable on the plaint should 
be apportioned under, the provisions of rr. 10 and 11 of O. XXXIII of the 
Code of Civil Procedure. It, will be seen that the decree was the subject- 
matter of an appeal, and the Court could therefore in the exercise of its ap- 
pellate’ jurisdiction substitute its own view for that of the lower Court in 
regard to the payment of court-fees. Here no appeal was preferred from 
the decree within the:time allowed by law. The decreé has become final so 
far as the actual parties to it are concerned. If Government were dissatisfied 
with that decree, r. 13 of O. XXXIII gave them the soa to appeal from it. 
That rule says :— 


“ All matters arising between the Provincial Government and any party to the 
suit under rule: 10, rule 11 or rule 12 shall be deemed to be questions arising bet- 
ween the parties to the suit within the meaning of section 47.” 

It is not disputed that the’ order. made under r. 10 and r. 11 of O. XXXII 
and incorporated in the decree was: served on the Collector forthwith as re- 
quired by r. 14. -The Provincial Government having not appealed within the 
time allowed by law, that decree cannot now be assailed in this circuitous 
manner by resorting to the provisions of r. 12. The application therefore 
under r. 12 of O. XX XIII was, in my opinion, misconceived. Rule 12, as I 
have pomted out, is confined in its application to cases in which there is a 


1 {1939} A. L R. All. 327. 2 (1916) I. L. R. 38 All. 469. 
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A.C.J. distinct omission to pass orders under rr. 10 and 11 suo motu by the Court 
1941 which passed the decree. It is doubtful therefore that an order passed upon 
TA an application such as this for amendment of the decree could be regarded 


Sapi as an-appealable order. Consequently this appeal must be dismissed. 
Bompay There shall be no order as to costs as there is no appearance for the res- 
v. pondents. 
Bal BAIBA z on dismissed. 
Wassoodew J. i 
— Before Mr. Justice Macklin. 
1941 SHANTARAM SHANKAR CHOBHE 
* Senn grand? y. 
d CHINTAMANRAO BHALCHANDRA PATWARDHAN.* 


(oaisanessiteseassaa 


Indian Limitation Act (IX of 1908), Secs. 6, 19—Debt—Acknowledgment—Plaintifi 
minor at date of acknowledgment—Suit brought within pertod of limitation from 
date of acknowledgment—Whether such suit is within time. 

Where the plaintiff is a minor, not at the date of the original cause of action 
but, at the date of the acknowledgment, made subsequently by the defendant, he 
can, under the combined operation of ss. 6 and 19 of the Indian Limitation Act, 
1908, institute a suit within the prescribed period of limitation after his dis- 
ability as minor has ceased. 

Venkataramayyar V. Kothandaramayyar! and Chandrabhan V. Raj Kumar?, 
followed. 

Magenlal Harjibhai v. Amichand Gulabji and Bhalchandra v. Chanbasappat, 
distinguished. 

The defendant became indebted to the plaintiff’s father on June 1, 1926. The 
plaintiff’s father died on September 10, 1927. On October 30, 1927, the defend- 
ant acknowledged: his liability to the plaintiff, who was a minor then. On 
February 1, 1935, the plaintiff, who was still a minor, sued by his next friend 
to recover the debt from the defendant. It was contended that the suit was 
barred by limitation :— 

Held, overruling the contention, that the suit was within time, ee 
the effect of reading ss. 6 and 19 of the Indian Limitation Act, 1908, together 

. was that the period of limitation should be reckoned from the date of the ack- 
nowledgment and not from the date of the cause of action. 


SUIT to recover money. 

The plaintiff Chintamanrao was the Chief of Kurundwad (Senior). The 
defendant’s father Dr. Shankar Chobhe was the vakil of the plaintiff’s father 
who was the then Chief of Kurundwad (Senior) at Poona. 

On June 1, 1926, the defendant’s father submitted an account to the 
plaintiffs father which showed that he was indebted to the latter in a sum 
of Rs. 1,098-4-6. He died on September 17, 1926. 


` * Second Appeal No. 517 of 1938, Poona, in Civil Suit No. 168 of 1935. 
from the decision of D. G. Kamer- | (1889) I. L. R. 13 Mad. 135. 
kar, Assistant Judge at Poona, in Ap (1932) Re L. R. 54 All. 1019. 
peal No. 192 of 1936, reversing the (1928) `‘. L. R. 52 Bom. 521, 
decree passed by M. S. Patel, Joint s.c. 30 Bom. L. R. 133. 
Second Class Subordinate Judge at (1938) 41 Bom. L. R. 391. 
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On September 10, 1927, the plaintiff's father died. The plaintiff, who A.C.J. 
was a minor, became the ruling Chief. 1941 
On September 30, 1927, the defendant wrote a letter to the maternal uncle ~~ 
of the plaintiff, in which he wrote :— pean 
‘s Thirdly, you know the whole thing, and too well, that I have not got cash to BATEN 
pay off immediately. I do not doubt your claims. But taking them to be true CANT Mui 
and supposing I take the charge of papers and property in a month or so, still RAO BHAL- 
the difficulty is there ... I request you at present to talk to your sister and cy ANDRA 
see what she can suggest.” es 
On February 1, 1935, the plaintiff, while still a minor, sued by his mother 
as his next friend, to recover the debt from the defendant. He relied on 
s. 10 of the Indian Limitation Act, 1908, to save the bar of limitation.. 
The trial Court held that s. 10 had no application and dismissed the suit 
as barred by limitation. 
On appeal, the Assistant Judge also was of opinion that s. 10 had no 
bearing on the case, but he held, decreeing the suit, that the claim was within 
time under ss. 6 and 19 of the Indian Limitation Act. . He said a 
“The defendant has unequivocally acknowledged in his letter the existence of 
the liability. The acknowledgment having been made before the lapse of three 
years since June 1, 1926, s. 19(1): of the Limitation Act started a ‘fresh’ 
period of limitation in respect of the claim for the balance. The plaintiff had then 
been a minor. And he could become entitled to avail himself of the ‘fresh’ period 
of limitation from the date of the acknowledgment, for instituting a suit in res- . 
pect of that identical cause of action which had accrued to his father, at any 
time within three years of his attaining majority. See ss, 6 and 8 of the Act. The 
period has not been merely extended by the acknowledgement. It could start anew, 
and the plaintiff’s minority could suspend it, having regard to s. 6. See 19 Mad. 
135 and 54 All. 1019. If this position is correct, as I hold it is, plaintiff's claim 
had been certainly within limitation at the date of the suit. In fact, limitation 
had not even started on the date on which‘ the suit had come to be instituted by 
his mother and Regent of the State.” 
The defendant appealed to the High Court. 


P. B. Shingne, with S. Y. Abhyankar, for the appellant. 
R. A. Johagirdar, with M. L. Kulkarni, for the respondent. 


MACKLIN J. The plaintiff in this action is the Chief of Kurundwad State, 
and he is suing as a minor. The cause of action for the suit admittedly 
arose in June, 1926, at which date the defendant owed money to the plaintiff’s 
father. On September (10, 1927, the plaintiffs father died, and his right 
of suit against the defendant descended upon his son. On September 30, 
1927, a letter was written by the defendant to the plaintiffs guardian 
(maternal uncle) which in my view cannot be regarded in any light other 
than that of an acknowledgmerit of liability within the meaning of s, 19 of 
the Indian Limitation Act. In 1935 the plaintiff brought the present suit. 
Prima facie it is barred by limitation and the trial Court has dismissed 
it on that ground. But the lower appellate Court has accepted the plaintiffs 
contention that s. 6 read with s. 19 of the Jndian Limitation Act has the 
effect of extending the period of limitation (which ordinarily would have been 
up to three years from the date of the plaintiff's attainment to majority), 
and the only question which I have to decide in this second appeal by the 
defendant is whether that view is correct. 


524 


A. C.J. 
1941 
Dement sel 
SHAYTARAM 
SHANKAR 
Ve 
CHINTAMAN- 
RAO BHAL- 
CHANDRA 


Macklin J. 


| enim 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


Section 6 of the Indian Limitation Act, so far as is material for our 
present purpose, is as follows :— 

“ Where a person entitled to institute a suit, ... is, at the time from which the 
period of limitation is to be reckoned, a minor, ... he may institute the suit ... 
within the same period after the disability has ceased, as would otherwise have 
been allowed from the time prescribed therefor in the third column of the first 

schedule.” 

The material part of s. 19 runs as follows :— 

“Where, before the expiration of the period prescribed for a suit, ... an acknow- 

ledgment of liability ... has been made in writing, ....a fresh period of limitation 
shali be computed from the time when the acknowledgment was so signed.” 
It was contended on behalf of the defendant that the letter of September 30, 
1927, did not amount to an acknowledgment within the meaning of this. 
section ; but, as I have said, there is to my mind no doubt upon that point, 
and I do not think I need discuss it any further. Assuming that it is an 
acknowledgment capable in the ordinary way of giving rise to a fresh period 
of limitation, the question is whether s. 6 of the Indian Limitation Act can 
be so interpreted as to permit a person whose disability arose after the original 
cause of action to have the time extended ór renewed in his favour accord- 
ing to the principles underlying s. 6 by reason of an acknowledgment under 
s. 19 having been made to him during the period of his disability. 

There is very little authority upon the point. In Venkataramayyar V. 
Kothandaramayyar' it was held that the effect of an acknowledgment under 
s. 19 of the Act is that the earlier period of limitation already running is not 
merely extended but actually terminated, so that a new period starts running 
from the date of the acknowledgment, and therefore any disability existing 
at the date of the acknowledgment is a disability “at the time from which 
the period: of limitation is to be reckoned ” within the meaning of s. 6 of the 
Act. The same view was taken in Chandrabhan v. Raj Kumar, and the 
Madras decision was referred to with approval. The two decisions proceed 
upon exactly the same ground, and the discussion is not appreciably more 
elaborate than the short summary that I have given. 

In Maganlal Harjibhai v. Amichand Gulabji there were a series of acknow- 
ledgments made during the plaintiffs minority of a debt to the plaintiff’s. 
late father. It was held that the acknowledgments up to the year 1914 
extended the period and that by reason of s. 6 cf the Act the plaintiff was 
entitled to rely upon them, and, in view of the provisions of s. 6, was 
entitled to bring a suit at the date of his attaining to majority and for three 
years afterwards. But in point of fact the suit was not brought until several 
years after the plaintiff attained to majority, and he sought to bring his 
suit within time upon the ground of two further acknowledgments, one of 
which was made four years after the last of the acknowledgments which the 
Court found capable of saving limitation. On that ground it was held that 
his suit was out of time by reason of the fact that the last acknowledgments 
were not made before the expiration of the period prescribed for the suit 
within the meaning of s. 19, they having been made not within three years. 


1 (1889) I. L. R. 13 Mad, 135 3 (1928) I. L. R. 52 Bom. 521, 
2 (1932) I. L. R. 54 All. 1019. S.C. 30 Bom. L. R. 133. 
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of the last. acknowledgment but after three years. It is true that the Court 
referred to Venkataramayyar v. Kothandaramayyar with approval, and indeed 
upon that case it based its decision.that the earlier acknowledgments could 
save limitation., But the suit was dismissed upon the ground that the last 
acknowledgments had been made after the period prescribed had expired, and 
on that decision alone the suit might have been dismissed, even after as- 
suming without any discussion that the earlier acknowledgments were in time 
and otherwise capable of saving limitation. '. Thus in a sense the Court’s 
approval of the principle laid down in Véenkateramayyar v. Kothandaram- 
ayyar was an, obiter dictum and cannot be regarded as a direct authority 
of this High Court in favour of that principle. 

‘In another case of this. High Court, Bhalchandra y, TE the 
same situation arose as we have herè. But the questions raised in issue and 
discussed: in the judgment were in no way concerned with the effect of s. 19 
upon s. 6 ôf the Act. The only real points to which the Court directed its 
attention were concerned with the validity of the alleged acknowledgment 
as an acknowledgment under s. 19. It was assumed that the plaintiff could 
get the benefit of s. 6 if the acknowledgment was good, and the judgment 
in no way suggests that the point. with which we are now. concerned had 
occurred to anybody. 

These are «the only; authorities to iia I have been referred as being 
directly in point. I think therefore that it is, better for me-to deal with this 
matter apart from ‘authority upon the lines that the. argument has taken 
before me.- By s. 6 a person under a disability (minority, for example) is 
given the concession of suing after the disability ceases. But the concession 
is subject to the condition that he must have been. under the disability “at 
the time from which the period of limitation is to be reckoned”. For the 
defendant Diwan Bahadur Shingne argues on various grounds that “the 
time from which the period of limitation is to be reckoned” can only mean 
“the date of the cause of action”. He points to the illustrations, of which 
the first is as. follows : ! : 

“ The’ right to sue for the hire of a boat accrues w ‘A during his minority. He 


attains majority four years after such accruer. He may institute his suit at any 
time within three years from the date of his attaining majority ”. È 


It is true that the date of the right to sue seems'in every case to be the date 
of the cause of action, so far as the illustrations go.: But the illustrations 
are not exhaustive. Moreover, if any inference is to be drawn from the 
wording of the’ illustrations, full value must be given to the words used, and 
the words used are concerned with the date when the right to sue accrues to 
the minor. That is not the same thing as the date when the right to sue 
arose. The right to sue arose at the date of the original cause of action. 
The right to sue accrued: to the plaintiff on the death of his father ; and on 
the death of his father the plaintiff was a minor. If then the time from 
which the period of limitation is to be reckoned means the time at which the 
right to sue accrued to the plaintiff, then the -plaintiff has satisfied the condi- 
tions laid:down in s. 9. In this same connection it is also argued that s. 9 


1 (1938) 41 Bom. L. R. 391. 
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A.C. J. shows that the time from which limitation is to be reckoned means the date - 
1941 of the cause of action. By s. 9 no subsequent disability can stop the running 


F —~ of-time when it has onca started to run, and as time starts to run-as soon 
arias as the right to sue arises, it is argued that the plaintiff ought to have been 


ý; both a minor and a potential plaintiff at'that time. In view of the wording 
CHINTAMAN- of the illustration, which’ (as I have pointed out) refers to the date when the . 
RAO BHAL- right to sue “ accrues” to the plaintiff and not when the right to sue “ arises ”, 

CHANDRA the argument is unsound. But apart from that, there is yet another weak- 

Macklin z, hess in it. It is true that the disability arising out of the plaintiff’s minority 
a arose after time had begun] to run and'is therefore of no avail to stop time 
from running. But what stopped the time from running was not the plaint- 
iff's minority but an acknowledgment which gave rise to a fresh starting 
point of limitation. 

Stress is then laid on the concluding cars of sub-s. (1)' of s. 6 “ From the 
time prescribed therefor” (that is, for the suit) “in the third column of the 
first schedule”. There is no ‘suggestion that the date so prescribed ‘is to be 
modified by- the provisions of s. 19 as to acknowledgments, or of s. 4 as to 
limitation expiring during the vacation, or of any other special section by which 
the ordinary date or period of limitation is affected. It is argued from this 
that the date from which the period is to be reckoned is the date given in the 
third column of the first schedule, which deals with the' date of the cause of 
action, and that the date is therefore the date of the cause of action. An ac- 
knowledgment is not by itself a cause of action [see Bal Krishna y. Debi Singh*}, 
and therefore (so the argument goes) the date of the cause of action is some- 
thing other than the date of the acknowledgment and can only be the date of 
the original cause of action.’ But, as I read the section, ‘there is no’ connection 
between the’ words “time from which the period of limitation is to be’ reck- 
oned ” and the words “time prescribed therefor” in the third column of the 
first schedule. The-section may be paraphrased as follows- “When a 
plaintiff is a minor at the time from which the period ‘of limitation is to be 
reckoned, he may institute his suit within the same period, starting from the 
date of his becoming a major, as (but for his minority): would have been 
available to him, starting from the date prescribed for such a suit in the 
third column of the first schedule”. For example, if the third column pro- 
vides two: years from the: date of the cause‘of action—which means ‘(as the 
learned advocate rightly says): the original cause of action—then the plaint- 
iff gets two years from the date of his majority. That is all that it means. 
I might perhaps add that if any argument can be: usefully based upon the 
absence of any words modifying the expression “‘ time prescribed in the third 
column”, an even.stronger argument on the other side could be based on 
the absence of. any words restricting to the date of the original cause of 
action the time from which the period of limitation is to be reckoned.’ 

By s. 19 an ‘acknowledgment made within the period of limitation. gives 
rise to a fresh starting point of limitation. But it is argued that s. 19. cannot 
control s. 6, since even when there-is an acknowledgment, it is still necessary 
to reckon the period from the date of the cause of action in order to see 


1° (1933) I. L. R. 56 All. 281. 
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-whether the acknowledgment, itself is within the prescribed period. In the A.C.J. 
first instance that no doubt is so. But once it is found that the acknow- 1941 
ledgment has been made within the period of limitation, a fresh reckoning Seis 
then has to be made from the date of the acknowledgment. Another ground SHANKAR 
put forward for the contention that s. 19 does not provide an exception to, v. 
_ or an extension of, s. 6 is that an extension of the period of the plaintiff’s CHINTAMAN- 
right to sue (e.g. by reason of the Court being closed on the day when the RAO BHAL- 
ordinary period of limitation expires) does not involve an extension of the ro 
period within which an effective acknowledgment may be made [see Bat Hem- Macklin]. 
kore v. Masamalli? and Maganlal Harjibhai v. Amichand Gulabji?|]. Butin — 
s. 6 we are concerned with the time from which the period of limitation for 
a suit is to be reckoned ; and it is a fact that an effective acknowledgment 
does postpone the time from which the limitation for a suit is to be reckoned. 
and to that extent s. 19 must be said to control s. 6. The third ground for 
this same cSntention is that s. 19 occurs in Chapter III of the Act, among 
the sections which provide rules for calculating the period of limitation, while 
s. 6 occurs in Chapter IT, which deals with the general principles governing 
limitation ; in other words s. 19 provides not a new rule of limitation but 
merely a new starting point for the calculation of the period. This seems to 
me to be a distinction without a difference ; in effect s. 19 does provide a new 
rule of limitation. po RE 

Prima facie the words “at the time from which the period of limitation 
is to be reckoned” occurring in s. 6 mean what they say; and the only 
- reasons addressed to me for holding that they do not mean what they say 
but refer only to the date of the cause of action are those that I have dis- 
cussed above. I do not think that there is any ground for holding that the 
words do not mean what they say ; and it follows that when you have an 
acknowledgment which is valid under s. 19 to save limitation in the ordinary 
course you must take the time from which the period of limitation is to be 
reckoned to be the date of the acknowledgment and not the date of the 
cause of action. That being so this appeal fails and is dismissed with costs. 


_ Appeal dismissed. 


Before Mr. Justice Broomfield and Mr. Justice Sen. 
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`" DATTATRAYA MARUTI SHANBHAG 1941 
LAXMAN JATTAPPA SHANBHAG.* December 12. 


Hindu law—Adoption—Goud Saraswat Brahmins of Karwar District—Lex loci— 
Madras view—Such Brahmins governed by Madras view—Adoption by widow— 
Authority ‘of husband or consent “of co-parceners-—Widou—Maintenance— 
‘Whether. residence in family house necessary—Arrears—Rate of ‘maintenance. 


1 (1902) ‘1.:L:.R. 26 Bom. 782. 108 of 1989, from the decision of 
s.c. 4 Bom. L. R. 608. R. N. Nadgir, First Class Subordi- 

2 (1928) I. L.'R. 52 Bom. 521, nate Judge at Karwar, in Suit No. 44 
s.c. 30 Bom. L. R. 733. of 1934. 
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The Goud Saraswat Brahmins residing in the Karwer district are governed 
in matters of personal law by the lex loci, ie. by the Mitakshara law as pre- 
vailing in the Madras Presidency. 

Somasekhara V. Mahadeva? and Somashekhara Royal v. Sugutur Mahadeva 
Royal,? followed. 

Hence, among such Brahmins a widow cannot adopt without the authority 
of her husband or the consent of his coparceners. 

The fact that a young Hindu widow leaves her husband’s house and goes to 
reside with her parents in no way affects her right to maintenance. Nor is it 
any ground for reducing her amount of future maintenance. 

Ekradeshwari Bahuasin v. Homeshwar Singhs followed. 
Gurushiddappa v. Parwatewwa,t distinguished. 

The Courts dealing with claims for arrears of maintenance have a very large 
discretion to grant or withhold those arrears with special reference to the urgent 
need and necessities of the widow. ý 

Gurushiddappa v. Parwatewwas, followed. 
Karbasappa V. Kaliava,® not overruled. 
Sobhanadramma V, Narasimhaswamt', referred to. 


Suit for declaration and partition. 

The relationship of the parties to the suit appears from. the genealogical 
tree set out in the judgment. The parties belonged to the community of 
Goud Saraswats of Karwar. 

The plaintiff Dattatraya sued, to recover his share, which was one-eighth, 
by partition of the family property. 

Defendant No. 5 Rama set up his adoption by coe oencant 
No. 10). 

Defendant No. 11, who was the widow of plaintiffs brother, put in her 
claim to maintenance. 

The trial Court held that the adoption of defendant No. 5 was proved. The 
plaintiff was given a share in the family property ; and defendant No. 11 was 
awarded future maintenance at the rate of Rs. 144 per year, and. also arrears 
of maintenance at the rate of Rs. 60 a year for the past three years. 

The plaintiff as well as defendant No. 11 preferred cross-appeals to the 
High Court. 


D. R. Manerikar, for the appellant. Se 
, | D. D. Yennemadi, for respondent No. 2. 
F. A. No. 134 or 1939. P. R. Kamat, for respondents Nos. 4 to 7. 
N: J. Pandit, for respondents Nos. 5 to 7. 
i G. P. Murdeshwar, for respondent No. 14. 
G. P. Murdeshwar, for the appellant. 
F. A. No. 108 oF 1939. f D. R, Manerikar, for respondent No. 1. 
1 (1929) I. L. R. 53 Mad. 297. 5 (1936) 38 Bom. L. R. 1293. 
2 {1935) 38 Bom. L. R. 317, P.C. 6 (1918) I. L. R. 43 Bom. 66, 
3 (1920) L. R. 56 I. A. 182, S. C. 20 Bom. L. R. 823. 
S. c 31 Bom. L. R. 816. 7 (1933) I. L. -R. 57 Mad. 1003. 
4 (1936) 38 Bom. L. R. 1293. 
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BROOMFIELD J. These are cross-appeals arising out of a suit brought by 
the appellant in the main appeal, First Appeal No. 134 of 1939. In his suit 
he claimed a share in the properties of the family of the parties on the basis 
of an alleged partition in 1929, and in the alternative he claimed a fresh 
partition, alleging that he was entitled to one-eighth share in certain properties 
alleged to be joint family properties (schedule B) and in certain outstand- 
ings (schedule C) and to a half share in other properties alleged to be the 
‘self-acquired properties of his branch of the family (schedule E). 


The suit was a very complicated one and numerous issues were raised, but 
almost all the points were disposed of by admissions of the parties made by 
purshis. The only points surviving are (1) what share is plaintiff entitled to 
in the joint family and self-acquired properties respectively, (2) what amount 
of maintenance should be awarded to defendant No. 11, the widow of plaint- 
iff's deceased brother. The first point is the subject of the main appeal, First 
Appeal Nos 134, and the second the subject of First Appeal No. 108, in which 
the appellant-defendant No. 11 objects to the amount of maintenance awarded 
by the trial Court. - 


The parties are Goud Saraswat Brahmins residing in the Karwar district, 
North Kanara. The following pedigree shows the relationship of the 
parties :— 


Baba 7 aaa 











| | | s o] 
J NE Rangayya Ganpayya. Vaikunth. 
Í 
| J | | Bhakta elias Madhav 
Pundlik Raghavendra Laxman (Defendant No. 7). 
(Defendant No. 1) = 
Jattappa Budhivant i Gopal Shrinivas 
Perant (Defendant | (Defendant 
o. 2). No. 3) No. 8). 
Vaikuntha 
‘ ! (Defendant 
| No. 9) 
ee a | 
Martu Rama Baba Shanbhag = Laxmibai 


| | (died, 26 October A ae 
1909). o. 10). 


| | | 
Narayan (died, 1922) Dattatraya | 
i Jankibai coca (Plaintiff). | 
No, 11). | 

| 


e a weal 
Dasa (Defendant No. 4) Harihar (Defendant No. 6) 
now dead. now dead. 
| | 
7 Jagannath Vasant 
(Defendant No. 6A). (Defendant No. 6B). 
: | | | 
LA Rama Shridhar Dayanand 
{ Defendant (Defendant (Defendant ‘ (Defendant 
No. 4A). No. 5). No. 4C). No. 4D). 


R. 67. 
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It may be mentioned that Baba Shanbhag, husband of defendant No. 10, 
died in 1909, the plaintiff’s brother Narayan died in 1922 and defendants 
Nos. 4 and 6 both died pending this litigation and’ ard represented by their 
sons. Defendant No. 5 claims to be the adopted son of Baba Shanbhag, 
adopted by his widow defendant No. 10 in May, 1938. The fact of this 
adoption is now admitted but its validity is in dispute. The trial Court held 
it to be a valid adoption and therefore plaintiff’s share was found to be one- 
twelfth (one third of one-fourth) in the family properties and one-third in 
the self-acquired properties of Rangayya’s branch. Plaintiff alleges that the 
adoption is:invalid, and if so, his share would be one-eighth in the family 
properties and one-half in the self-acquired properties as claimed by him. | 

The validity of this adoption depends on what law applies to the parties. 
They elected to have the case tried practically without any evidence on the 
basis of their admissions and arguments only, and that means that the adop- 
tion of defendant No. 5 by defendant No. 10 must be assumed to have been 
made without the authority of her husband or the consent of the ‘coparceners. 
Such an adoption is valid according to the law prevailing in the Mahratta 
districts of the Bombay Presidency, since the law was settled in Bhimabai v. 
Gurunathgouda Khandappagouda, but not valid elsewhere in India. North 
Kanara where the parties reside was part of the Madras Presidency until it 
was transferred to Bombay for administrative reasons in 1861 : see Vyakunta 
Bapuji v. Government of Bombay (the Kanara Land Tenure case?). But this 
transfer did not affect the lex loci. Hindus in North Kanara are presumed 
to be governed by the Hindu law as prevailing in the Madras Presidency 
unless the contrary is shown. That is clear from Somasekhara v. Mahadeva’, 
which was affirmed by the Privy Council in Somasekhara Royal v. Sugutur 
Mahadeva Royalt. The parties in that case were Lingayats and the question 
for determination was whether a married man could be adopted. But the 
ratio decidendi shows that the decision cannot be restricted to any particular 
class of Hindus or to any particular point in the law of adoption. In the 
course of the judgment of the Judicial Committee Lord Thankerton said 
(p. 318): 

“It is conceded by the appellants, as it rightly must be conceded, that according ` 
to the law of the Madras Presidency, which would apply to the residents there, ‘the 
adoption of a married man would be invalid and that this law applied to North 
Kanara while it remained part of the Madras presidency.” 

And again (p. 318) : v 


“It has been suggested that the fact that he was a Lingayat might possibly 
make some difference, but the ordinary Hindu law is presumed to apply to Linga- 
yats, except in so far as it is shown that they have superseded it by their customs, 
and in the absence of proof of any special custom among the Lingayats, there carr 
be no ground for a successful argument in that direction.”. 


So that their Lordships were not applying a law or custom peculiar to the 


Lingayats but were applying to Lingayats the ordinary law governing Hindus 
in the Madras Presidency. 


1 (1932) L. R. 60 I. A. 25, 3 (1929) I. L. R. 53 Mad. 297. 
m. 


s. €. 35 Bom. L. R. 200. 4 (1935) 38 Bom. L. R. 317, P.C. 
2 (1875) 12B.H.C.R. (0.C.J.) 1. , l 
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It is clear therefore that the burden is on defendant No. 5 and the other A.C. J. 
defendants who support the adoption to prove that they are not governed 1941 
by the law of the Madras Presidency, according to which the adoption would — “~~ 
not be valid. The contention of these defendants, which the trial Judge has ae ene 
accepted, is that Goud Saraswats originally resided in Goa and migrated to Spanpyac 
North Kanara when Goa was taken by the Portuguese’in the early part of v. 
the sixteenth century, that Goa was part of the Mahratta country and TAXMAN 
that the Goud Saraswats brought with them a personal law, which is not S i H 
that of the Madras Presidency but the same as that of the Mahratta country, ani 
so that Bhimabai’s case applies to them. In our view there is no evidence Broomfield J, 
on which a Court of law can hold it. established either that the community to  —- 
which the parties belonged originally came from Goa or that, if it did, it 
brought with it a personal law by which the adoption in dispute would be 
valid. 

Practically the only foundation for the first proposition is the description 
‘of the Shenvis or Saraswats in Volume XV of the Bombay Gazetteer dealing * 
with Kanara. The passage relied upon is “ They are said to have fled to 
Kanara early in the sixteenth century when the Portuguese took Goa. Their 
origin is doubtful”. This is not a statement of a historical fact. It is a 
reference to a tradition of some kind which may or may not apply to these 
particular Saraswats with whom we are concerned. According to the des- 
cription in the Gezetteer they speak Konkani, but that does not necessarily 
prove anything, and some of their favourite shrines are in Goa, but they have 
such shrines in other parts of India also. It is important to note that the 
‘author of this article mentions another tradition that the Saraswats came 
originally from Bengal. There is no reason to suppose therefore that Goa 
‘was their original home, even if they came to North, Kanara from Goa. But 
‘we cannot regard the Gazetteer as sufficient authority for holding that these 
particular Saraswats at any rate did come from Goa. > 

The learned trial Judge seems to have relied to some extent on some of the 
averments in the plaint. He mentions paragraph 11, but it seems he must 
really have referred to paragraph 21, in which the plaintiff laid stress upon 
the fact that according to him the family had been divided before the date 
of the adoption and the right of defendant No. 10 to make an adoption had 
therefore become extinguished. The learned Judge thought that this showed 
that in the plaintiff’s opinion Bhimabai’s case applied. However, the plaint 
also contains the averment that Baba Shanbhag had never authorised his 
wife to adopt and also the averment that defendant No. 10’ was not legally 
‘competent to make an adoption “under any circumstances”. If any im- 
portance is to be attached: to the pleadings at all in this connection it seems 
to be more material to note that defendant No. 5 in his written statement 
alleged that defendant No. 10 had the express authority of her husband to 
take him in adoption, and a statement to that effect was also contained in 
the adoption deed. But in our view there is nothing in this point at all nor 
in the point that the plaintiff did not in his plaint refer to the Madras law 
as governing the case. 

As for the proposition that Goa before the conquest by the Portuguese 
formed part of the Mahratta country, the learned trial Judge cites no autho- 
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A.C.J. nity and none was cited before us. The geographical position of the Goa 
1943 territory seems to us to be a very unsafe.and insufficient guide. We must hold 
neh ata therefore that defendant No. 5 and the other defendants concerned have 
va Maruti aled to prove that their family is governed by any other law except the lex 
SaansHag loci, i.e. the Madras law. The adoption is therefore invalid and the eae 
v. iff’s share in the estate is as claimed by him. 
LAXMAN First Appeal No. 134 also raised the question of the amount of maintenance 
epee awarded to defendant No. 11, but I propose to deal with that in discussing 
S the other appeal, First Appeal No. 108. 

Broomfield J. The facts are that defendant No. 11 wasmarried in 1920 aha she was 
= eleven years old. She lost her husband in 1922. She then left the family 
house and went to live with her parents in South Kanara. That this was 
not improper conduct on her part and that her leaving the family house in 
no way affected her right tc maintenance is clear from the decision of the 

Privy Council in Ekredeshwari Bahuasin v. Homeshwar Singh... 

The learned trial Judge has found on the meagre evidence offered by the 
parties that the family income was Rs. 6,200 a year. Defendant No. 11’s 
husband, if he had lived, would have been entitled to one-twenty-fourth of 
this, that is to say on the trial Judge’s view that the adoption of defendant 
No. 5 was valid. He awarded future maintenance at the rate of Rs. 12 per 
month and arrears’ for three years at the rate of Rs. 5 per month. Mr. 
Murdeshwar who appears for the appellant in this appeal claims Rs. 20 
per month for the future and arrears at the rate of Rs. 10 per month for 
twelve years. 

We think there is justification for the increase in the amount of future 
maintenance. The estimate of the income is based on accounts kept by a 
receiver appointed by the Court who was in possession of the estate and on 
a statement prepared by him at the request of the Court. The accounts 
show that rent fallen in arrears is sometimes recovered in subsequent years. 
It does not appear that the income shown in the statement takes account of 
this. Rs. 6,200 is therefore probably an understatement; or at any rate a 
very conservative estimate, as Mr. Murdeshwar says. Moreover, in the view 
we take about the adoption, the share of plaintiff's husband, which is the 
maximum subject to which defendant’s maintenance is to be fixed, should be 
one-sixteenth and not one-twenty-fourth. Having regard to the fact that the 
parties are Saraswat Brahmins and to the income of the family we think 
Rs. 20 a month is a reasonable amount of maintenance. The learned trial 
Judge is wrong in thinking that the fact that defendant No. 11 has so far 
lived with her parents is any ground for reducing the amount of her future 
maintenance. The observations to which he refers in Gurushiddappa Vv. 
Parwatewwa? were in connection with the claim for arrears of maintenance. 

_.4n allowing past maintenance for three years only the trial Court relied on 
Karbasappa v. Kallava®, where it was held that the Courts dealing with claims 
for arrears of maintenance have a very large discretion to grant or withhold 
those arrears with special reference to the urgent need and necessities of the 

1 (1929) L. R. 56 I. A. 182, 1293. 


s.c. 31 Bom. L. R. 816. -E 3 (1918) I. L. R. 43 Bom. 66, 
2 (1936) I. L. R. 38 Bom L. R. < . s, C. 20 Bom. L. R. 823. 
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widow. The Subordinate Judge in that case had awarded arrears of mainte- A.C. J. 
nance for six years and the High Court allowed it for three years only. The 1941 
appellant’s claim to arrears of maintenance for the whole period since she left _ m 
the family house is really based on the case to which I have already referred : DATTATRA” 
i : ; YA MARUTI 
Ekradeshwari Bahuasin v. Homeshwar Singh. The head-note, which we think sganpaac 
correctly represents the effect of the judgment, is as follows :— v. 
“A Hindu widow who has left the residence of her deceased husband, not for LAXMAN 
unchaste purposes, and resides with her father is entitled to maintenance, also to JATTAPPA 
arrears of maintenance from the date of her leaving her husband’s residence, although SHANBHAG 
- she does not prove that she has incurred debts in maintaining herself and gives no -7 
reasons for the change of residence.” Broomfield J. 
Relying upon this case the Madras High Court in Sobhenadramma v. Nara- o 
simhaswami* held that the Court has no. discretion, irrespective of proof of 
circumstances which might prove abandonment, waiver or estoppel, to limit 
the period for which arrears of maintenance could be awarded. 
Both these cases were considered in Gurushiddappe v. Parwatewwa and we 
held that Karbasappe v. Kallava has not been overruled. It is true that in 
my judgment I expressed a doubt as to whether the Court’s discretion extends 
to limiting the period for which arrears can be claimed, apart from the ques- 
tion of disqualification or waiver. But if the Court has a wide discretion 
as to the amount, this is really rather a matter of form than of substance. 
The Madras High Court, which has gone farthest in favour of the widow, 
has conceded that silence for a long period and omission to demand mainte- 
nance may justify an inference that the claim has been waived or abandoned. 
It has also held that conduct on the part of the widow, such as to lead the 
person in charge of the estate to believe that he would not be called upon to 
meet suddenly a claim for a large sum of money which he would not reason- 
ably be able to pay and which ordinarily he ought to have found from the 
current income, is a matter to be considered in deciding whether a claim for 
arrears of maintenance ought to be allowed in whole or part : see the judg- 
ment in Sobhanadramma v. Narastmhaswam?. 
We think that in the circumstances of this case, so far as the parties have 
chosen to let them appear, a sudden demand for over Rs. 1,000 by way of 
arrears of maintenance would be inequitable and embarrassing to the estate. 
On the other hand, considering the resources of the family and the amount 
which we have now determined to be reasonable for future maintenance, we 
consider that a lump sum of Rs. 500 for arrears would be reasonable. 
In accordance with our findings in these two appeals the decree of the trial 
Court must be modified as follows :— | 
In paragraph 1 of the decretal order the shares of the parties will be : 
Plaintiff one-eighth, defendants Nos. 1, 2 and 3 each one-twelfth, defendants 
Nos. 4A, 4C and 4D and defendant No. 5 together one-sixteenth, defendants 
Nos. 6A and 6B together one-sixteenth, defendant No. 7 one-fourth, defen- 
dant No. 8 one-eighth, defendant No. 9 one-eighth. In paragraph 2 the 
shares of the parties will be : plaintiff one-half, defendants Nos. 4A, 4C and 
AD and defendant No. 5 together one-fourth, defendants Nos. 6A and 6B 


1 (1933) I. L. R. 57 Mad. 1003. 2 (1935) I. L. R. 57 Mad. 1003, 
1014, 1015. 


534 


A. C.J. 
1941 
DATTATRA- 
YA MARUTI 
SHANBHAG 
v. 
LAXMAN 
JATTAPPA 
SHANBHAG 
Broomfield J. 


~ 


_ THE BOMBAY LAW REPORTER. [VOL. XLIV. 
together one-fourth. In paragraph 4 the amount of future maintenance will 
be Rs. 240 instead’ of Rs. 144 and the amount of arrears Rs. 500} instead of 
Rs. 180. l 

In other respects the decree will be confirmed. 

In First Appeal No. 108 of 1939 the appellant will get her costs from the 
plaintiff-respondent No. 1. In First Appeal No. 134 of 1939 the appellant 
will get his own costs from respondents Nos. 4 to 7 but will pay the costs 
of respondent No. 14. Respondent No. 2 will pay his own. 


- Decree modified. 


Before Mr. Justice Broomfield and Mr. Justice Sen. 


VISHVANATH HAIBATRAO DESHPANDE 
l v. 
RANGANATH DHONDO DESHPANDE.” 


Indian Registration Act (XVI of 1908), Sec. 49, proviso—Document creating per- 
manent tenancy of inam land—Document not registered—-Lessee holding land 
as permanent tenant for over twelve years to the knowledge of inamdar lessor 
—Dispossession of lessee by inamdar—Admissibility of document to showi per- 
manent tenancy of lessee—Whether lessee acquired permanant tenancy by pres- 
cription. : 

The defendant, who was the inamdar of a village, executed in 1918 a docu- 
ment by which he purported to grant to the plaintiffs a perpetual tenancy of 
certain land in the village on condition that they were to pay the assessment and 
local fund. The terms of this document created a permanent tenancy, but it was 
not registered. The plaintiffs entered upon the land by reason of this document 
and openly and adversely held it for more than twelve years to the know- 
ledge of the defendant as mirasdars or permanent tenants until 1936, when they 
were forcibly dispossessed by the defendant. In a suit by the plaintiffs for 
possession of the land :— 

Held, (1) that though the document evidencing the permanent tenancy was 
unregistered, it could still be received in evidence under the proviso to s. 49 of 
the Indian Registration Act, 1908, for the collateral purpose of showing the 
character of the possession taken by the plaintiffs ; and 

(2) that there was sufficient evidence to prove that the plaintiffs had acquired 
a permanent tenancy, of the land by prescription : 

Varatha Pillai v. Jeevarathammal;® followed. 
Datio Shivram v. Babasaheb Mathar2, distinguished. 
Nainapillat Marakayar v. Ramanathan Chettiar?, referred to and explained. 


* Letters Patent Appeal No. 10 of at Pandharpur, in Civil Suit No. 96 
1941, preferred against the decision of of 1937. 
Wassoodew J., in Second Appeal 1 (1918) L. R. 46 I. A. 285, 
No. 715 of 1939, from the decision S. C. 22 Bom. L. R. 444, 
of B. K. Dalvi, District Judge at 2 (1933) I. L. R. 58 Bom. 419, 
Sholapur, in Appeal No. 36 of 1939, s.c. 36 Bom. L. R. 359. 
confirming the decree passed by G. 3 (1923) L. R. 51 I. A. 83. 


S. Gaitonde, Joint Subordinate Judge 
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Madhavrao Waman Saundalgekar v. Raghunath Venkatesh Deshpandet, A.C. J. 
Kamakhya: Narayan Singh v. Ram Raksha Singh Thakore- Fatesingji v. 1942 


Bamanji A. Dalal’, and Shri Satyadhyantirtha v. Raghunath+, referréd to. e 
VISHVANATH 
Sult-for possession of land. 5 HAIBATRAO 


One Haibatrao, who was the inamdar of the village of Nevare in the Sho- DESHPANDE 


lapur district, executed a document on November 4, 1918, by which he pur- RANG ax Att 
ported to grant to Dhondo, the father of Rangnath and others (plaintiffs), Duonpo 
a perpetual tenancy of certain land in the village. This document was in these DESHPANDE 
terms : + 


“We have given you this property for cultivation for an assessment of Rs, 3-3-0. 
You will enjoy the same perpetually on payment of Rs. 3-3-0 local fund. Tf there is 
a survey settlement of the village, you will pay such assessment as is fixed then. 
You can improve the land and enjoy it.” 


This document was not registered. / 


In accordance with the deed, Dhondo entered into possession of the land and 
continued in possession until his death. After Dhondo’s death the plaintiffs 
continued in possession of the land. On November 1, 1936, Vishvanath 
(defendant No. 1), the son of Haibatrao, who was then inamdar, forcibly 
dispossessed the plaintiffs. 

On January 22, 1937, the plaintiffs filed the present at against defendant 
No. 1 and others to recover possession of the land. 

The trial Judge held in favour of the plaintiffs and granted their claim for 
possession, observing as ‘follows :— 


a | shall now consider the legal effect of the aforesaid facts. It appears to me that 
exhibit 39 requires registration, but that nevertheless it is permitted to look into the 
document for the collateral purpose of ascertaining the origin and nature of the 
possession of’ the plaintiffs. The possession created by exhibit 39 is not so much the 
possession of a tenant, that is a permanent tenant, as that of an occupant. The 
land is given perpetually, the only liability being the payment of the assessment. 
The parties look upon the document as a miras patra, and a mirasdar is not a 
tenant but an occupant (see Vyasacharya V. Vishnu, 22 Bom. L. R. 717). So what- 
ever doubts there be about whether a limited interest like permanent tenancy could 
be acquired by adverse possession, there ought to be none, as in the present case, 
about occupancy.. On the evidence, more particularly on the defendant’s own letters 
and admissions, the possession of the plaintiffs was openly under the right created 
by exhibit 3% and to the knowledge of the defendant. On the facts, therefore, this 
case is different from those which have been brought to my notice, and which I 
shall presently mention, and possession for the statutory period has perfected the 
tights of the plaintiffs, so that the defendant cannot evict them”. 


On appeal the District Judge confirmed the decree of the trial Court and 
observed as follows :— 


“As the deed creates a perpetual right to hold the ana it would require regis- 
tration under s. 17 of the Indian Registration Act. The value of the right would 
certainly be worth more than Rs. 100. That point is in dispute. The document 
would, therefore, be inadmissible in evidence, except as evidence of any collateral 
transaction not required to be effected by registered instrument. It is needless to 


1 (1923) L. R. 50 I. A. 255, 3 (1903) I. L. R. 27 Bom. 515, 
S.C. 25 Bom, L. R. 1005. s.c. 5 Bom. L. R. 274. 


2 (1928) L. R. 55 I. A. 212, 4 (1925) 28 Bom. L. R. 743. 
S.C. 30 Bom. L. R. 1361, : 
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discuss the authorities on the point which have uniformly held that a document 
which requires registration under s. 17 and which is not admissible for want of 
registration to prove a gift, or mortgage, or sale, or lease is nevertheless admissible 
to prove the character of the possession of the person who holds under it. Those 
authorities have been discussed in the Registration Act by Mulla (3rd edn.) on 
pp. 176 and 177. It has further been held in Arjun v. Tratlakya (1933, A. I. R. 
Cal. 610). ‘If a person has‘come into possession under a permanent lease invalidly 
registered, he may use the lease to show that his possession is that of a tenant and 
that he has acquired a right of occupancy by adverse possession’. The plaintiffs 
call the deed as miras patra and that they are the mirasi tenants of the land. The 
word mirasé is objected to by the defendants. Whatever may be the nature of the 
right tonveyed by the deed, whether it is called a mirast right or an occupancy 
right, the- plaintiffs can avail themselves of exhibit 39 to show the nature and 
character of their possession and that they have become owners of that limited 
right by adverse possession. It was meekly argued here that the land being in an 
inam village, defendant No. 1 and his father were not competent to create a perpe- 
tual tenure and thus the plaintiffs would only be annual tenants or tenants-at-will. 
The learned pleader for the appellant-defendant No. 1 could not point out any 
authority in support of his argument. I do not see why an inamdar cannot create 
a perpetual right in favour of another person in his land. In an alienated village _ 
the inamdar is the master of his own lands and he can grant rights to others of any 
nature. Nobody can prevent him from doing that. The rights may be of the 
nature of mirasi holder or of an occupancy, tenant. The lands are not service 
watans. Besides, in this case the land which is given to the plaintiffs is describ- 
ed as the khasgi land of the inamdar, that is to say, it is a land which is known 
as skeri land of the inamdar”. 


Defendant No. 1 appealed to the High Court. 


The appeal was heard by Wassoodew J., who dismissed it with costs. His 
Lordship delivered the following judgment on November 27, 1940. 


WassooDew J. This is a second appeal from a decision of the District 
Judge of Sholapur in a suit to recover possession of the lands, known as 
“malai ”, included in Survey No. 1 of the village of Nevare which were the 
private or “sheri” lands of defendant No. 1, the inamdar of that village. 
The plaintiffs alleged that under the terms of an unregistered document, 
dated November 4, 1918, the defendant and his father had created a per- 
manent lease in favour of the plaintiffs’ father one Dhondo, and that they 
were wrongfully dispossessed by defendant No. 1 in 1936. They further 
alleged in the alternative that they had acquired the “ mirasi” or permanent 
rights in these lands by adverse possession against the inamdar. The plaint- 
iffs succeeded in the Courts below. The Courts however held that the docu- 
ment purporting to be a lease in perpetuity was not admissible being com- 
pulsorily registrable under s. 17 of the Indian Registration Act under the 
provisions of s. 49 of the Act to prove the terms of the grant or the trans- 
action affecting the property or the rights therein. The learned District Judge 
in appeal has held that it was admissible in evidence for a limited purpose, 
namely, to prove the character of the possession of the plaintiffs. Upon the 
evidence it was found that the plaintiffs had acquired by prescription the 
permanent tenancy of the lands. Mesne profits were also awarded to the 
plaintiffs for the period of dispossession. Against that decree defendant.No. 1 
has filed this second appeal. 

Mr. Jathar for the appellant has urged that the case is governed by the 


} 


‘of the lands had leased them in 1865 to the defendant’s ancestor under a 
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authority of this Court in Daito Shivram w. Babasaheb Malher', that-the A.C. J. 

rent note, which was compulsorily registrable and which has in fact not been 1942 

registered, cannot be admitted for any purpose whatsoever; that no pre- eae 

sumption of permanent tenancy by prescription could arise by reason of the R 

defendant having paid a particular amount of dues in view of the decision Dgsyp pee 

of the Privy Council in Nainapillai Marakayar v. Ramanathan Chettiar? ; g. 

and that conseqiently the view of the lower Courts was erroneous. In the RANGANATH 

case of Datto Shivram v. Babasaheb Malhar, the plaintiff who was owner _ HONDO 
DESHPANDE 

rent note dated February 17 of that year. The rent note was not registered. Wassoodew J, 

Yet in the Record of Rights from the year 1903 up to the year 1924 the —— 

defendant’s name was entered as a permanent tenant of the lands on the 

strength of the rent note, to which reference was made in the remarks column 

of the record. The plaintiffi in 1925 sued to evict the defendant from the 

lands alleging that he was an annual tenant. The defence to that suit was 

that the defendant was a permanent tenant, that he had acquired the right 


. of permanent tenancy by adverse possession, and that the plaintiff was 


estopped from denying that right having regard to the fact that he had 
received rent from the tenant. In first appeal from that decision the learned 
Chief Justice held that the rent note by reason of the provisions of s. 49 of 
the Indian Registration Act could not affect the immoveable property com- 
prised therein or be received in evidence of any transaction affecting such 
property, that as the entries in the Record of Rights were based upon that 
document they were erroneous, and that no title to permanent tenancy could 
be acquired by prescription as against the landlord, for the presumption would 
be that the defendant was a yearly or monthly tenant. Mr. Justice Barlee 
in his concurring judgment did not consider the Bombay rulings as to whether 
a right to permanent tenancy could be acquired by adverse possession, for 
that question according to him was a question of fact. It is conceded in 
argument that a permanent tenancy can be acquired by prescription and that 
it is recognized in this Presidency that there can be an adverse possession of 
a limited interest in property as well as of the full title of the owner (see 
Kamakhya Narayan Singh v. Ram Raksha Singhs and Thakore Fatesingji 
v. Bamanji A. \Dalal*). It is indeed true that where a claim to permanent 
tenancy is made by a person: who has paid rent to a landlord for years or 
from year to year, different considerations would arise, and as pointed out 
in several cases, such as Juvansingji v. Dola Chhala®, Shri Satyadhyantirtha 
v. Raghunath’, ‘Datto Shivram v. Babasaheb Malhar, and Nainapillai 
Marakayar v. Ramanathan Chettiar, if the relationship of landlord and tenant 
is once assumed between the parties or established, it is difficult for the, 
tenant by a mere assertion of a title inconsistent with that relationship to con- 
vert it into adverse possession, and the onus will not shift to the landlord to 


1 (1983) I. L. R. 58 Bom. 419, sc. 5 Bom. L. R. 274, 
s.c. 36 Bom. L. R. 359. 5 (1924) 27 Bom. L. R. 890. 
2 (1923): L. R. 51 IL A. 83. 6 (1925) 28 Bom. L. R. 743. 
3 (1928) L. R. 55 I. A. 212, 7 (1933) I. L. R. 58 Bom. 419, 
s.c. 30 Bom. L. R. 1361. s.c. 36 Bom. L. R. 369. 


4 (1903) I. L. R. 27 Bom. 515, 
R. 68. 
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refute the claim. But in all such cases the question is whether that relation- 


- ship has been established. For that purpose it is evident that the character 


of the entry becomes material. It is common ground that in this case the 
plaintiffs and their predecessor entered upon this property in 1918 contem- 
poraneously with the execution of the unregistered document. The plaintiffs 
stated that the character of that entry and the subsequent possession were 
not that of a mere annual tenant but that of a mirasdar in possession. That 


‘term is usually applied to denote hereditability and! also permanency of occu- 


pation. It is undoubtedly qualified by the obligation assumed by the tenant 
to remain in possession so long as he pays the inamdar, or the landlord the 
customary rent or the rent agreed upon between them. So long as he does 
that, he can enjoy the land from generation to generation. It is this cha- 
racter of the original entry and the subsequent possession asserted in this 
case that is disputed. The question is whether for that purpose it is per- 
missible to look at the document which. is unregistered and therefore inad- 
missible in evidence under s; 49 of the Indian Registration Act. 

That question does not seem to have been argued and the authorities which 
are binding on this Court on that point were not considered in Datio Shiv- 
rams case. According to the several rulings of this Court, a document, 
which is compulsorily registrable and not registered and therefore not admis- 
sible as evidence of a transaction affecting immoveable property, may be 
admitted as evidence of collateral facts (see Maruti v. Mallapur Shri Gopal 
Krishna! and Hope Mills v. Sir Cowasji J. Readymoney?). It is pointed out 
in Bat Gulabba v. Shri Datgarji that collateral purpose is any purpose 
other than that of creating, declaring, assigning, limiting or extinguishing a 
right to immoveable property. An illustration of the application of the rule 
is furnished by the case decided by the Privy Council in Veratha Pillai v. 
Jeevarathammals, That was a suit for a declaration of title to an estate 
which consisted of two villages. There was a dispute with regard to muta- 
tion proceedings and it was settled by an oral gift, dated October 8, 1895. 
Two days after that gift, that is, on October 10, 1895, petitions were filed in 
the Court of the Collector reciting the fact of the gift by the donor. Those 
petitions could not operate as valid gifts because under s, 123 of the Trans-. 
fer of Property Act the gift required to be validly made by a registered 
instrument. The Collector in 1896 registered the estate in the name of the 
donee. It was held that the petitions could not be used as evidence of the 
gift. But their Lordships of the Privy Council thought that they could be 
referred to as explaining the nature and character of the possession. Viscount 
Cave in delivering the judgment of the Board observed as follows 
(p. 292) :-— ; 

“ It should be added that, although the petitions of 1895 and the change of names 
made in the register in consequence of those petitions are not admissible to prove 
a gift, they may nevertheless be referred to as explaining the nature and character 


of the possession thenceforth held by Duraisani [donee]. In other words, although 
the petitions and order do not amount to a'gift of the land, they lead to the infer- 


1 (1931) 34 Bom.L. R. 415, 423. 4 (1919) L. R. 46 I. A. 285, 
2 (1910) 13 Bom. L. R. 162. S.C. 22 Bom. L. R. 444. 
3 (1907) 9 Bom. L. R. 393. 
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ence that the subsequent receipt of the rents by Duraisani was a receipt in the A.C. J. 
character of donea and owner of the land, and therefore in her own right and not 1942 
as trustee or manager for her mother and aunt.” Ë aur 


i : ; VISHVARATH 
Now, that case does not seem to have been referred to either in argument Haacreac 


‘or in the judgment of the learned Chief Justice who preferred to follow Naina- DESHPANDE 
pillat Marakayar v. Ramanathan Chettiar. There the tenant had’ entered as v. 
a tenant-at-will. © He subsequently asserted a permanent tenancy, and it was RANGANATH 
held that that assertion could not create title by adverse possession. The Petite 
facts asserted by the defendant were not as in Daito Shivram v. Babasaheb __. 
Malhar that he entered as a tenant-at-will, and, having regard:to the view Wasscodew J. 
of the Privy Council in Veratha Pillai v. Jeevarathammal, the Court was oe 
‘bound to consider the document which was inadmissible under s. 49 of the 
Indian Registration Act for a collateral purpose, namely, the character of the 
entry. With extreme respect, if I may say so, the authority in Daito Shivram 
v. Babasaheb Malhar is weakened by the omission to consider the effect of 
ithe decision of the Privy Council which enables a Court to ascertain the 
character of the possession by reference to the unregistered document. Upon 
the character of that possession I accept the view of the Courts below that 
the entry was in assertion of the “ mirasi” rights. The correspondence bet- 
-ween the parties and.the ta expense incurred by the tenant is suggestive 
‘of the intention with which he occupied the lands. It is material to note 
‘that he subsequently rented those lands to various tenants and at least to 
‘one of the rent notes the inamdar is an attesting witness. Since 1920 till 
‘the date of dispossession in 1936 the plaintiffs have been consistently regard- 
‘ing themselves as mirasdars and treating the lands as theirs. It has been 
pointed out that in the rent notes the plaintiffs described themselves as 
* Malaks” or owners of this property. It is urged that the effect of those 
cassertions is‘ displaced by the payment of rent to the landlord which is 
‘tantamount to the tenants’ accepting the position of a  tenant-at-will 
«r tenant from year to year. But the annual payment of Rs. 3 was for as- 
‘sessment and not nent and annas three for local fund. That was so treated 
‘by the plaintiffs, and that is the finding of the Courts below. 

It is, however, argued that assuming that the document could be looked 
-upon for ascertaining.the nature and character of the possession, that docu- 
-ment does not suggest that any mirasi rights were conferred or that the tenant 
‘had entered into possession in that capacity. That argument is not well found- 
ed. The document has been translated in the trial Court’s judgment as 
follows :— 

“We have given you this property for cultivation for an assessment of Rs. 3-3-0, 
You will enjoy the same perpetually on payment of Rs. 3-3-0 local fund. If there 
is a survey settlement of the village, you will pay such assessment as is fixed then. 
“You can improve the land and enjoy it.” 
There is no fixity of assessment, but it was to vary according to survey rates. 
There is no limit to the duration of the lease and the tenant is given freedom 
ito enjoy the property and improve it as he liked. These are indicia, in my 
opinion, of the permanent character of the tenure. It has been pointed out 
ithat in the construction of certain wills and documents the expression ‘ always 
‘and for ever’ has not been uniformly regarded as creating permanent or 
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perpetual rights in property. The construction of one document could not 
be relied upon as an authority for the construction of another. In the cir- 
cumstances I think the construction placed upon the document in question 
for ascertaining the character of the defendants’ possession by the lower 
Courts is correct. Upon the finding that the plaintiffs were wrongfully dis- 
possessed by the defendant, the order as to mesne profits has been rightly 
passed. It is unnecessary to say. whether the landlord, notwithstanding that 
the plaintiffs are permanent tenants or mirasdars, could in view of the: 
defendant’s assertion increase the rent on the land. That question does not 
arise in these proceedings. Consequently this appeal fails and is dismissed. 
with costs. 
Defendant No. 1 appealed under the Letters Patent. 


V. D. Limeye, for the appellant. 
K. N. Dharap, for respondents Nos. 1 and 2. 
S. Y. Abhyankar, for respondents Nos, 3 and 4. 


BROOMFIELD J. This is an appeal under the Letters Patent from a deci- 
sion of Mr. Justice Wassoodew. 

The appellant, who was defendant No. 1 in the Courts below, is the inam- 
dar of the village of Nevare in the Sholapur district.- On November 4, 1918,. 
his father, who was then inamdar, executed a document, exhibit 39, by which: 
he purported to grant to the plaintiffs a perpetual tenancy of certain land in: 
the village on condition that they were to pay the assessment and local fund.. 
It is not disputed that the terms of this document are such that they would! 
create a permanent tenancy, but unfortunately it was not registered and there- 
fore under s. 49 of the Indian Registration Act, 1908, it cannot affect the 
property or be received as evidence of any transaction affecting the property. 
The plaintiffs, however, entered upon the land by reason of this document 
and held possession under it until 1936 when the appellant forcibly dispossess- 
ed them. They then sued to recover possession and their suit was decreed’ 
both by the original Court and the District Judge in appeal. 

The finding of the Courts of fact was that although the permanent lease- 
was invalid for want of registration, the plaintiffs had acquired the perman- 
ent tenancy of the land by prescription. Mr. Justice Wasscodew who heard’ 
the second appeal accepted this view. He was to a very large extent influ- 
enced by a decision of the Privy Council in Varatha Pillai v. Jeevarath-- 
ammalt, There is now a proviso to s. 49 of the Indian Registration Act to: 
the effect that an unregistered document may be looked at as evidence of any 
collateral transaction not required to be effected by registered instrument. 
‘That is merely a statement! of what was held to be the law even before this 
proviso and their Lordships of the Privy Council in Verathe Pillai’s case held’ 
that one of thé collateral purposes for which an unregistered grant could be- 
received in evidence was the purpose of showing the character of the pos- 
session taken and held by the grantee. There it was a case of a gift, but on- 
principle there seems to be no reason why there should be any distinction in: 
this respect between a gift deed and a permanent lease. 


4 


1 (1918) L. R. 46 I. A. 285, s. c. 22 Bom. L. R. 444. 
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The case for the appellant is principally based on a decision of this Court, A.C.J. 
Datio Shivram v. Babasaheb Malhar where no doubt the facts were very 1942 
similar. Certain lands which belonged to the plaintiff had been leased to the “7 
ancestor of the defendant under a rent note in the year 1865. It purported Lara ite 
to be a permanent tenancy, but the rent note was not registered. In 1925 the Digupanpe 
plaintiff sued to eject the defendant who contended that he was a permanent v. 
tenant and had acquired the right of permanent tenancy by adverse posses- RANGANATH 
sion. This claim was negatived by this Court. It was held that the rent _DHONDO 

f ESHPANDE 
note was compulsorily, registrable, and as it was not registered, it could not 
affect the immoveable property comprised therein or be received! in evidence Broomfield J. 
of any transaction affecting such property. It was also held that no presump-  — 
tion of permanent tenancy by presoription could arise by reason of the de- 
fendant paying rent of a particular amount and that he could not rely on 
entries in the Record of Rights referring to a permanent tenancy because they 
were simply: based upon the invalid rent note. As to the first point it may 
be pointed out that neither in the judgment of the learned Chief Justice nor 
in that of Mr. Justice Barlee is there any reference to Varathea Pillai V. Jeeva- 
rathammal which does not appear to have been cited. But as the only 
evidence as to the nature of the defendant’s possession in that case appears 
to have been that he had continued to pay rent at the same rate, it may well 
be that even if this Court had considered the rent note for the collateral 
purpose of determining the character of the defendant’s possession they would 
not have regarded it as sufficient evidence to prove the acquisition of per- 
manent tenancy by adverse possession. 
` In any case Datto Shivram v. Babasaheb Malhar is distinguishable because 
in our case there is a great deal more evidence of the character of the tenant’s 
possession and he has not to depend merely on the fact that he paid a uniform 
amount of rent. .The trial Judge found on the evidence, more particularly 
on the defendant’s own letters and admissions, that the possession of the 
plaintiffs was openly under the right created by exhibit 39 and to the know- 
ledge of the defendant. The District Judge similarly found that the plaintiffs 
have openly and adversely held the land to the knowledge of defendant No. 1 
for more than twelve years and their ownership of the perpetual tenure has 
become complete. Referring to this aspect of the case Mr. J ustice Wassoodew 
says (p. 539) :— 

“ Upon the character of that possession I accept the view of the Courts below 
that the entry was in assertion of the ‘ mirasi’ rights. The correspondence between 
the parties and the large expense incurred by the tenant is suggestive of the inten- 
tion with which he occupied the lands. It is material to note that he subsequently 
rented those lands to various tenants and at least to one of the rent-notes the inam- 
dar is an attesting witness. Since 1920 till the date of dispossession in 1936 the 
plaintiffs have been consistently regarding themselves as mirasdars and treating the 
lands as theirs. It has been pointed out that in the rent-notes the plaintiffs des- 
cribed themselves as ‘Malaks’ or owners of this property. It is urged that the 
effect of those assertions is displaced by the payment of rent to the landlord which 
is tantamount to the tenants’ accepting the position of a tenant-at-will or tenant 
from year to year. But the annual payment of Rs. 3 was for assessment and not 


rent and annas three for local fund. That was so treated by the plaintiffs, and that 
is the finding of the Courts below.” 


' 1 (1933); I. L. R. 58 Bom. 419, s. c. 36 Bom. L. R. 359. 
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A.C. J. Mr. Justice Wassoodew in agreement with the Courts of fact has found 
1942 that the plaintiffs were really in the position of mirasdars and occupants of 
ae the land rather than tenants in the ordinary sense. Their position therefore 


VISEVANATH i. essentially different from that of the tenant in Datio Shivram v. Babasaheb 
HAIBATRAO 


Desupanpe Malhar. 

V. In the latter case reference was made to Nainapillai Marakayar v. Rama- 
RANGANATH athan Chettiar, on the question of the acquisition of permanent tenancy by 
Panat prescription. In the headnote of that case it is stated that the defendants 

Bati being tenants could not obtain the right of permanent occupancy by prescrip- 
Broomfield J. tion. But there is no discussion of this point in the judgment, merely a 
aa reference to Madhavrao Waman Saundalgekar v. Raghunath Venkatesh Desh- 
pande,? and what was decided in that case was that persons who, and whose 
predecessors-in-title, have claimed to be, and were, tenants of service watan 
lands cannot acquire title to a permanent tenancy of the lands by adverse 
possession as against the watandars from whom they hold. So that it 1s clear 
that the proposition laid down in Nainapillai Marekayar v. Ramanathan 
Chetiier that no tenant of lands in India can obtain any right to a perma- 
nent tenancy by prescription in them against his landlord from_whom he 
holds the lands does not mean more than this that a person who enters upon 
lands as an ordinary tenant cannot by prescription acquire against his land- 
lord the might to a permanent tenancy. Neither of these Privy Council. cases 
in our opinion has any bearing on a case such as that with which we have to 
deal, viz. entry upon land under a permanent lease invalid by reason of want 
of registration but followed by conduct showing the possession of the lessee 
as permanent tenant or mirasdar. In this connection reference may be made 
to Kamakhya Narayan Singh v. Ram Raksha Singhs 
In Thakore Fatesingji v. Bamanji A. Dalal* it was held to be well estab- 
lished that there can be adverse possession of a limited interest in property and’ 
. that permanent tenancy could be acquired by prescription. It is true that in 
Shri Satyadhyantirtha v. Raghunath’ Mr. Justice Fawcett referred to this 
case and suggested that its authority had been shaken by the rulings of the 
Privy Council to which I have referred, viz. those in Nainapillai Marakayar 
v. Ramanathan Chettiar and Madhavrao Waman Saundalgekar ~. 
Raghunath Venkatesh Deshpande. But the documents which the Court had 
to construe in that case were not such as on the face of them created a per- 
manent tenancy, and Mr. J ustice Fawcett said (p. 747) :— 
“Tt is true that the doeimnenté can be looked at to show that the plaintiffs were 
in possession as tenants, and if the documents had in clear language said that they 


were permanent tenants, that might probably also be taken into consideration in 
view of the ruling in this Court in Thakore Fatesingji v. Bamanjt A. Dalal.’ 


I have already pointed out that the Privy Council rulings which Mr. Justice 
Fawcett considered to have weakened the authority of Thakore Fatesingji V. 
Bamanji A. Dalal have no application at any rate to a case like the present. 


1 (1923) L. R. 51 I. A. 83. s.c. 30 Bom. L. R. 1361. 
2 (1923) L. R. 50 I. A. 255, 4 (1903) I. L. R. 27 Bom. 515, 
S.C. 25 Bom. L. R. 1005. s.c. 5 Bom. L, R. 274. 


3 (1928) L. R. 55 I. A. 212, 5 (1925) 28 Bom. L. R, 743. 
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In our opinion Mr. Justice Wassoodew was justified in confirming the A.C.J. 
decrees of the lower Courts in spite of the decision in Datto Shivram v, Baba- 1942 


Saheb Malhar, and we dismiss this appeal with costs. aa 
VISHVANATH 


HAIBA RAO 
Appeal dismissed. DESHPANDE 


u J 
RANGANATH 
- D#ONDO 
DESHPANDE 


2 Broomfield J. 


Before Mr. Justice Divatia. 
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Civil Procedure Code (Act V of 1908), O. XXI. tr. 58; 63—Execution proceedings— 
Attechmeni—Claim to property attached— Dismissal of claim either before or 
after sale in execution—W het her order of dismissal need be appealed from— 
Indian Limitation Act (IX of 1908), art. 11. 


An order passed on an application made under O. XXI, r. 58, of the (Civil \ 
Procedure Code, 1908, either on merits or on the acquiescence of the appli- 
cant, before’ the sale in execution has taken place, is one dismissing the appli- 
cation of the claimant, and falls under O. XXI, r. 63. 

Trimbak v. Ziparu, Venketaratnam v. Ranganayakamma?, Kandasami v. 
Stvagarunatha’, and Cananore Bank, Lid. v. Madhavi, referred to. 

Where, however, an order is passed on an application under O. XXI, r. 58, 
after the sale has been held and proceeds on the ground that the application 
is not tenable because the attachment has come to an end or that the claim 
cannot be adjudicated upon after the sale, the provisions of O. XXI, r. 63, 
have no application. 

Abdul Kadir v. Somasundaram Chettiar, Cananore, Bank, Ltd. v. Madhavi®, 
Puhupdei v. Ramcharitar’, Maung Po Pe v. Maung Kwa,8 Gopal Chandra 
Mukerjee v. Notobar Kundu®, Sasthi Charan vV. Gopal ChandraX?, and Sant Lal 
v. Udhe Ram-Walait Ram, followed. 

Jagannadham, v. Bura Pydayya®, Ramchandra v. Kayan Hussaini8, Deokt 
Singh v. Sri Thakur Raghavindra Bhagwan, dissented from. 

*Second Appeal No. 542 of 1940, § (1922) I.L. R. 45 Mad. 827. 
from the decision of M. B. Honavar, 6 [1941] 2 M. L. J. 956, F.B. 
7 
8 


Assistant Judge at Belgaum, in Ap- [1924] A. I. R. Pat. 76. 
peal No. 373 of 1938, modifying the (1927) I. L. R. 5 Ran, 751. 
decree passed by A. B. Vagyani, Sub- 9 (1912) 16 C. W. N. 1029. 
ordinate Judge at Hukeri, in Regular 10 (1937) 41 C. W. N. 845. 
Civil Suit No. 98 of 1938. `o- Jil (1958) I. L. R. 19 Lah. 593. 
1 (1932) 35 Bom. L. R. 147. 12 (1931) I. L. R. 55 Mad. 251. 
2 (1918) I. L. R. 41 Mad. 985, FB.’ 13 [1940] Nag. 306. 
3 {1995} A. L R. Mad. 428. 14 [1939] A. I, R. Pat. 430. 


4 [1941] 2 M. L. J. 956, F.B. 
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To attract the applicability of O. XXI, r. 63, the order complained of must 
relate to the merits of the claim and must not be passed on the preliminary 
ground that the Court cannot inquire into the merits of the claim. 

Najimunessa Bibi v. Nacharuddin Sardar, followed. 


PROCEEDINGS in execution. 
Certain lands belonged jointly to four brothers, Kashim and others (defend- 


N eee ants Nos. 1 to 4). They mortgaged the lands with possession for Rs. 200 to 


ABALAL 
PATIL 


Mirza Abdul Beg. . 

On March, 25, 1930, Lala and Hussain (defendants Nos. 3 and 4) redeem- 
ed the mortgage on paying Rs. 200, of which-defendant No. 3 paid Rs. 50 as 
his own share of the redemption money, and defendant No. 4 paid Rs. 150 for 
his share and the shares of his two brothers, defendants Nos. 1 and 2. By the 
latter payment defendant No. 4 was subrogated to Mirza’s position so far as 
the shares of defendants Nos. 1 and 2 were concerned. 

One Kathgouda obtained a money decree against defendant No. 1 alone. 
In execution proceedings under the decree, he had attachment placed on the 
undivided one-fourth share of defendant No. 1 in the lands. 

On February 12, 1936, defendant No. 4 intervened in the proceedings by an 
application made under O. XXI, r. 58, of the Civil Procedure Code, 1908, for 
an order that the share of defendant No. 1 in the lands should be sold subject 
to his charge for Rs. 50, which he had paid on behalf of defendant No. 1 in 
redeeming the mortgage. 

While the application was pending, the sale of. defendant No, 1’s share took 
place on July 16, 1936, and Ningauda (plaintiff) became the auction- 
purchaser: 

On August 11, 1936, the application of defendant No. 4 was heard, and 
was dismissed by the Court on the preliminary ground that the sale having 
already taken place, the attachment on:the property had ceased to exist. No 
appeal was preferred against the order. 

On February 2, 1937, defendant No. 4 sold his right to Nabisaheb (de- 
fendant No. 5). 

On March 22, 1938, the plaintiff sued to recover possession of the one- 
fourth share belonging to defendant No. 1. 

Defendants Nos. 4 and 5 put forward their claim to be paid Rs. 50 before 
possession of the land was awarded to the plaintiff, 

The trial Court decreed the suit and negatived the claim of defendants 
Nos. 4 and 5 for the following reasons :— 

“It may be noted that defendant No. 4 had preferred a miscellaneous application 


No. 12 of 1986 and that application was disallowed. The application was made: 


under O. XXI, r. 58, or rather under O! XXI, r. 62, and the application was re- 
jected on August 11, 1936, on the ground that it was not tenable as the sale had 
already taken place by the time the application was heard, and since then de- 
fendant Na. 4 has not brought the suit to set aside that order as provided in 
O. XXI, r. 63. Hence it is clear that the order is conclusive as not having been 
set aside within one year. Defendants Nos, 4 and 5 relied on 45 Bom. 561, but 
ĮI think that case is clearly not applicable. The plaintiff relies on 35 Bom. L. R. 
147, in which it was held that the order of dismissing an application under O. XXI, 
T. 58, on the ground of delay to prefer the objection is governed by the provisions 


1 (1923) I. L. R. 51 Cal. 548. 
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of O. XXI, r. 63. The principle involved in this ruling is more directly applicable 
to the present case. Hence I think defendants Nos. 4 and 5 are debarred from 
contending for the mortgage burden for the share of defendant No. 1.” 

On appeal, the decree was reversed, and the plaintiff was held entitled to 
recover the share of defendant No. 1 in the lands only on payment of Rs. 50 
to defendants Nos. 4 and 5, on the following grounds :— 


“Tt will be seen from the judgment below the claim petition that the lower 
Court did not investigate the claim preferred by defendant No. 4. It did not also 
refuse to investigate the claim. AH that it said was that the sale having already 
taken place, the claim petition did not survive. Such an order cannot be said to 
be one which requires setting aside under O. XXI, r. 63. It would be seen from 
the wording of this rule that there should be an order against a party and that 
in that case only he is required to file a suit to establish his right. When it is 
said the sale having already taken place, the attachment did not subsist, and that 
therefore the claim petition did not survive, it cannot be said that there is an order 
against the glaimant. The lower Court has relied on 35 Bom. L. R. 147, in which 
it is held that an order refusing investigation under the proviso to O. XXI, r. 58, 
sub-r, (1), is one made against the claimant and requires being set aside by a 
suit. Where investigation into a claim or objection ig refused on the ground that ıt 
was {designedly or unnecessarily delayed, there can be no doubt that there is an order 
„against the claimant. But where there is neither refusal of investigation nor in- 
vestigation, but the petition is dismissed only because the sale had already taken 
place and the attachment did not any longer continue, I do not think that it can 
‘be said that there is an order adverse ta the party required to be set aside by a 
‘suit under O. XXI, r. 63. In 45 Mad. 827 and [1935] A. I. R. Mad. 328 it has been 
‘held that such orders need no setting aside by a suit.” 


Defendant No. 5 appealed to the High Court. 


S. R. Parulehar, for the appellant. 
S. G. Chitale, for the respondents. 


Divatia J. This is an appeal by the plaintiff in a suit to recover posses- 
sion of certain properties. The facts which have led to the appeal are short- 
iy as follows :— 

Defendants Nos. 1 to 4 are brothers constituting a joint family having an 
zundivided one-fourth share in the suit lands.: They had mortgaged them 
with possession to one Mirza Abdul Begg for Rs. 200 some time before 1930. 
‘On March 25, 1930, defendants Nos. 3 and 4 redeemed the property from the 
mortgagee. Defendant No. 3 had contributed Rs. 50 for his one-fourth share, 
and the balance of Rs. 150 was paid by defendant No. 4 on behalf of himself 
-and defendants Nos. 1 and 2. He was thus subrogated to the position of 
-the mortgagee Mirza so far as the shares of defendants Nos. 1 and 2 were 
‘concerned. One Kadgauda had obtained a money decree against defendant 
.No. 1 alone, and he filed Darkhast No. 345 of 1935 for bringing his one- 
fourth share in the suit property to sale. On February 12, 1936, defendant 
_No. 4 applied to the Court under O. XXI, r. 58, of the Civil Procedure 
“Code, 1908, to have the share of defendant No. 1; sold subject to the incum- 
brance of Rs. 50 due to him by: virtue of the subrogation. The sale, which 
had not been stayed during the pendency of this application, took place on 
July 16, 1936, and the present plaintiff became the auction-purchaser. The 
claim petition came for hearing on August 11, 1936, after the sale had taken 

“place. The Subordinate Judge was of the opinion that as the sale had already 
R. 69. 
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taken place, the previous attachment of the property at the instance of the 
decree-holder was no longer subsisting and that the application was liable to 
be rejected as not tenable. In his view the attachment having come to an end, 
the claimant could not get the sale set aside or take steps to bind the pur- 
chaser by virtue of any order in that application. The application was, 
therefore, dismissed. No suit to have the order of dismissal set aside and to 
have his claim established was brought by the claimant defendant No.: 4 
within one year after the passing of that order. Thereafter he sold his rights 
under the mortgage to which he had been subrogated to defendant No, 5 on 
February 2, 1937. The plaintiff as the auction purchaser in the execution 
sale filed the present suit on March 22, 1938, to recover one-fourth share in 
one land and one-eighth share in the other land of defendant No. 1. His 
case was that as defendant No. 4 did not file a suit under O. XXI, r. 63, 
within one year from the date of the dismissal of his application, he was 
precluded from setting up his rights under the incumbrance, afid that the 
plaintiff had, therefore, acquired the entire rights in the property without 
any burden in favour of defendant No. 4. 

_ The suit was defended by defendant No. 4, and the main question was 
whether he was debarred from setting up the charge in view of the dismissal 
of his application in the claim proceedings. The trial Judge held that he was 
debarred because his application was made under O. XXI, r. 58, and the 
order thereon came under r. 63. That being so, he ought to have filed a suit 
within one year from the date of the order, and he had therefore lost his 
right in the present suit to set up his claim which had been rejected by the 
executing Court. l 

On appeal by defendants Nos. 4 and 5, the Assistant Judge reversed that 
decision and held that the rights of those defendants ‘relating to the incum- 
brance on the property had not been lost by the order in the claim proceed- 
ings as it was not necessary for them to set it aside within one year under 
art. 11 of the Indian Limitation Act. The learned appellate Judge has dis- 
tinguished the decision of this Court in Trimbak v. Ziparut, and has followed 
the two decisions of the Madras High Court in Abdul Kadir v. Somasundaram 
Chettiar? and Kendasami V. Sivagarunathe®, in taking the view that the dis- 
missal of the claim petition on the ground that it was not tenable after: the 
sale took place was not an order under O. XXI, r. 63. He, therefore, allow- 
ed the appeal. 

The plaintiff has now appealed to this Court and the main contention of 
his learned advocate is that the order passed by the executing Court must 
be taken to be one under O. XXI, r. 63, with the result that a suit ought to 
have been filed within one year from the date of the order. 

Rule 58 of O. XXI says that where any claim is preferred to, or any 
objection is made to the attachment of, any property attached in execution 
of a decree on the ground that such property was not liable to such attach- 
ment, the Court must proceed to investigate the claim or objection, provid- 
ed that no such investigation shall be made where it considers that the claim 


1 (1932) 35 Bom. L. R. 147. 3 [1935] A. I. R. Mad. 328. 
2 (1922) I. L. R. 45 Mad. 827. 
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or objection was designedly or unnecessarily delayed. It is further provid- 
ed that where the property to which the claim applies has been advertised for 
sale, the Court ordering the sale may postpone it pending the investigation 
‘ of the claim. 

Then r. 63 says that where a claim or an objection is preferred, the party 
against whom an order is made may institute a suit to establish the right 
which he claims ta the property in dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive. 

Article 11 of the Indian Limitation Act prescribes a period of one year 
for a suit by a person against whom an order is passed on a claim preferred 
to or an objection made to the attachment of property in execution of a 
decree. 

It is contended on behalf of the appellant that under those provisions of 
law where an application had been made by a claimant objecting to attach- 
ment and an order had been passed against him, he must institute a suit to 
establish his claim within one year from the date of the order. It is true 
that r. 63 speaks of an order and does not specify the nature of the order. 
But in order to see what the nature of the order should be, we must read all 
the rules from 54 to 63 and determine the intention of the legislature. This 
point has been considered in a number of cases of different High Courts. 
They may be broadly divided into two classes, firstly, where the order on 
the application had been passed before the property was sold in execution, 
and, secondly, where it was’made after the sale took; place. The decisions in 
Trimbak v. ,Ziparu, Venkataratnam v. Ranganayakammo, Kandasami vV. 
Sivagarunatha, and Cananore Bank, Lid. v. Madhavi? are cases falling under 
the first class where the order was passed before the sale although the reasons 
for passing the order were different in all! these cases. In Trimbah v. Ziparu 
the order was passed because the application fell under the proviso to r. 58. 
In Venkataratnam v. Ranganayakammea the order was passed because the 
application was filed late and therefore the Court refused to investigate the 
claim. In Kandasami v. Sivagarunatha the application was allowed to be 
withdrawn by the claimant, and in the last case-of Cenanore Bank, Lid. v. 
Madhavi the application was not pressed at the hearing. In Kandasami V. 
Sivagarunatha it was held that the order did not fall under r. 63 as the 
claim had not been disposed of on merits, while in the other three cases the 
decision was that it fell under that rule. It may be taken that where an 
order is passed, either on merits or on the acquiescence of the applicant, 
before the sale has taken place, it is an order dismissing the application of 
the claimant, and that it must, therefore, fall under O. XXI, r. 63. 

The secorid class may be sub-divided into two kinds, first, where the appli- 
cation of the claimant is made after the sale is held, and, second, where it 
is made before the sale but the order thereon has been passed after the sale. 
With regard to these two sub-divisions there has been difference of opinion 
among the High Courts. In Jagannadham v. Bura Pydayya®, which is a 
decision by a single Judge, the view taken was that the executing Court can 


1 (1918) I.L.R. 41 Mad. 985, F.B. 3 (1931) I. L. R. 55 Mad. 251. 
2 [1941] 2 M. L. J. 956, F.B. 
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consider a claim under O. XXI, r. 58, even if the application was made 
after the sale, and that the order on such an application would be governed 
by O. XXI, r. 63. The decision was also based on the ground that the case 
fell within the proviso to r. 58, that is to say, there was unnecessary delay 
on the part of the claimant. The reason given for the decision was that the 
attachment must be deemed to be subsisting evert after the sale took place 
and to be continuing till any of the three occasions mentioned in O. XXI, 
r. 55, had occurred. The previous decision of the same High Court in Abdul 
Kadir v. Somasundaram Chettiar was sought,to be distinguished on the ground 
that there the lower Court had refused jurisdiction and had not acted under 
O. XXI, r. 58. In the latter decision the Chief Justice, to whom the mat- 
ter was referred on account of difference of opinion between the two Judges 
who originally heard. the appeal, was of the opinion on the facts that the 
claim petition must have been'made after the sale actually took place though. 
on the same day, and that the application having been dismigsed on the 
ground that the sale had already been concluded, the order passed by the 
executing Court did not fall under O. XXI, r. 58. This decision is inconsist- 
ent with that of the single Judge in Jagannadham v. ‘Bura Pydayya. The 
observations of the full bench in the latest decision of the Madras High Court 
in Cananore Bank, Ltd. v. Madhavi are contrary to the decision in Jegan- 
nadham’s case. The order of the executing Court in the full bench case was 
passed before the sale took place, but it was observed that the dismissal of a 
petition presented after the Court had sold the attached property on the 
ground that the Court had no jurisdiction to entertain it can scarcely be re- 
garded as an adverse order which was required to be set aside under O. XXI, 
r. 63. The reasoning in Jagannadham N. Bura Pydayya, that the attach- 
ment subsists even after the sale takes place under O. XXI, r. 55, is not con- 
vincing. The rule says that where the decretal amount is paid into Court 
or satisfaction’ of the decree is otherwise made through the Court, or the 
decree is set aside or reversed, the attachment, shall be deemed to be withdrawn. 
But the question is not when the attachment should be deemed to have been 
withdrawn but whether the order on an application under r. 58 is required’ 
to be made before the sale takes place. It 1s provided in sub-r. (2) of' that 
rule that the sale may be adjourned pending the investigation of a claim 
preferred under sub-r. (7). That along with the provisions of r.:60 indi- 
cates the intention of the legislature that the application should be decided 
before the sale, and if, therefore, the Court refuses to deal with it after the 
sale had somehow taken place, the order of refusal cannot come under r. 63. 
The same criticism, in my opinion, applies to another case on which re- 
liance has been placed on behalf of the appellant, namely Ramchandra v. 
ayam Hussain. There it was held that the objection to attachment after 
the sale took place was tenable under O. XXI, r. 58, that the order dismiss- 
ing the objection fell under r. 60, and that a suit had to be filed under r. 63. 
The learned Judge based his decision mainly on Jagannadham v. Bura 
Pydayya, and he also accepted the reasoning based upon O. XXI, r. 55. 
There are on this point two decisions of the Patna High Court, which are 


1 [1940] Nag. 306. 
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opposed to each other. In Puhupde: Kuar v. Ramcharitar+ it was 
held that after the sale took place the attachment was ipso facto de- 
termined and the Court had no longer any jurisdiction to try the claim 
under O. XXI, r. 58. There the claim application was made before the 
sale, and thereafter the sale took place, and after the sale the claim objec- 
tion was allowed. It was held that the decree-holder need not have filed 
a suit under O. XXI, r. 63; This decision was by a division bench, but in a 
subsequent decision in Deoki Singh v. Sri Thokur Raghavindra Bhagwan’*, a 
single Judge of that High Court: refused to follow the former decision and 
held that where an application- under O. XXI, r. 58, was filed but was not 
heard till after the sale was held, the Court did not cease to have jurisdiction 
to hear the application merely because the sale had already taken place. 

' The High Court at Rangoon has held in Maung Po Pe v. Maung Kwa 
that an application for removal of attachment under O. XXI, r. 58, of the 
Civil Procedure Code, should be made before the property attached has been 
sold, and that a Court acts in excess of jurisdiction if it entertains such ap- 
plication after the sale. The learned Judge ‘there followed the decision of 
the Calcutta High Court in Gopal Chandra Mukerjee v. Notobar Kundu'. 
It was held in this latter case that the Court acted in excess of its authority 
and in violation of the express provisions of the statute in allowing a claim 
petition preferred under O. XXI, r. 58, after the property. attached was sold. 
The facts of that case were very much similar to those of the present case. The 
claim was preferred there in February, 1911, the property was sold in April, 
and the order was passed in August of that year. Rules 58 and 60 were 
construed together and it was held that r. 60 indicated that an order upon 
an application under r. 58 must be made before the sale had taken place, 
and upon the sale the application by which the claim had been preferred 
ipso facto terminated. That view has been adhered to by that High Court 
in a later decision in Sasthi:Charen v. Gopal Chandra®. It was there held, 
following Gopal Chandra Mukerjee v. Notobar Kundu, and differing from 
Jagannadham v. Bura Pydayye, that after a sale had taken place the exe- 
cuting Court had no jurisdiction to entertain a claim or objection filed under 
O. XXI, r. 58, even though the application might have been made prior to 
the sale and the sale might not have been confirmed at the date of the order. 
There the application under r. 58 filed before the sale was dismissed for 
default after the sale, and it was held that a suit brought more than one year 
after the date of the order was not barred under art. 11 of the Indian Limi: 
tation Act because the order did not fall under. O. XXI, r. 63. 

Lastly, there is a decision of the Lahore High Court in Sant Lal v. Udho 
Ram-Walait Ram’, It was held there that the executing Court had no 
jurisdiction to entertain a claim or objection under O. XXI, r. 58, after the 
sale in execution had taken place, and that‘no declaratory suit under O. XXI, 
r. 63, was, therefore, competent. An opinion was expressed that it made no 
difference whether the objections under O. XXI, r. 58, were made before or 
after the confirmation of the sale, because when the sale was confirmed the 


1 [1924] A. I. R. Pat. 76. 4 (1912) 16 C. W. N. 1029. 
2 [1939] A. I. R. Pat. 430. 5 (1987) 41 C. W. N. 845. 
3 (1927) L L. R. 5 Ran. 751. 6 (1938) I. L. R. 19 Lah. 593. 
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title passed to the auction-purchaser from the date of the sale. 

As I said before, this appeal falls under the second sub-division of the ` 
second class, namely, where the claim petition is made before the date of the 
sale but disposed of after it took place either on the ground of default of the 
petitioner or on the ground that the application cannot be heard after the 
sale. The two decisions of the Calcutta High Court in -Gopal Chandra 
Mukerjee w. Notobar Kundu, and Sasthi Charan v. Gopal Chandra are simi- 
lar to the facts of the present case. The decisions relating to the disposal 
of the ‘application before the sale stand on a different footing, because an 
order passed in such a case clearly falls under r. 58, and as such would be 
governed by r. 63. But where the order is passed after the salé has been held 
and proceeds on the ground that the application is not tenable because the 
attachment has come to an end or that the claim cannot be adjudicated upon 
after the sale, the provisions of r. 63 would have no application. 

It is urged! on behalf of the appellant that the case, where the claim has 
been advanced before the sale, stands on a different footing from the claim 


_ petition preferred after the sale, because in the former case the application 


having been filed at a time when the attachment was subsisting, the Court 
was bound to dispose of the application even after the sale was over, and any 
order disposing of such an application would be an order under r. 63. But 
the material date is not the date when the application was filed but, as I have 
shown above, the date when the Court passes an order on the application. 
It is then contended that sol long as the sale is not made absolute, it cannot 
be said that the sale proceedings are over and that therefore the Court can 
pass an order on the merits before the sale is made absolute. It is true that 
after the sale is held, it is liable to be set aside on several grounds within 
thirty days at the expiration of which it becomes absolute, but the rights 
under the sale come into existence at its date and. not when it is made 
absolute, and the claim is to be disposed of before the right of the 
auction-purchaser begins from the date of the sale. I think the reason- 
ing of the Calcutta decisions is correct and I prefer to follow them and hold 
that where an order: is passed by the executing Court even within one month 
after the sale actually’ took place to the effect that the Court had no juris- 
diction’ to pass any order on the merits on the claim petition and dismisses 
it on that ground, it does not fall‘under O. XXI, r. 63, of the Civil Proce- 
dure Code. Moreover r. 63 states that subject to the result of the suit the 
order shall be conclusive. That means that the order must relate to the 
merits of the claim and must not be passed on the preliminary ground that 
the Court cannot enquire into the merits of the claim : see Najimunnessa Bibi 
v. Nacharuddin' Sardar. 

For all these reasons I am of the opinion that the order of the executing 
Court in the present case being not governed by the provisions of O. XXI, 
r. 63, it was not necessary for defendant No. 4 to bring a suit within one year 
to establish his claim. 

The decision of the lower appellate Court is confirmed and the appe! is 
dismissed with costs. 

Appeal dismissed. 
1 (1923) I. L. R. 51 Cal. 548. 
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PRIVY COUNCIL 


[On appeal from the High Court of Judicature at Madras.] 


Present : 


LORD ATKIN, LORD RUSSELL OF KILLOWEN AND SIR GEORGE RANKIN. 


RAJA VELUGOTI SARVAGNA KUMARA KRISHNA 
YACHENDRA BAHADUR VARU 


v. 
RAJA RAJESWARA RAO. 


Hindu law—Impartible property—Maintenance—Sudra joint family—Whether junior 


male members entitled to maintenance from impartible property—tllegitimate 
son whéther aurasa son. 

The defendant was the holder of a Hindu impartible estate which belonged 
to a Sudra joint family. The plaintiffs were the illegitimate sons (dasi putras) 
of V, a younger brother of the defendant’s grandfather, a previous holder of 
the estate. The defendant's grandfather had entered into a deed whereby he 
covenanted to pay a monthly allowance to each of his three younger brothers. 
including V, for life. The deed so far as it concerned V provided that “ after 
the life of the said V, his purusha santhathi, shall, in perpetuity, be paid the 
same allowance. .Should any of the said three branches of our family become 
extinct by the total absence of purusha santhathi either by way of aurasa or by 
way of adoption, the allowance being paid to that branch shall be stopped....” 
On a claim by the plaintiffs to be paid the allowance under the deed or in the 
alternative their right to be paid maintenance out of the impartible estate under 
Hindu law :— 7 

Held, (1) that the reference to the words “ purusha santhathi” in the deed 
meant legitimate or adopted sons ; and the plaintiffs being the illegitimate sons 
of V, were not entitled to any maintenance under the deed ; 

(2) that in the absence of a special custom the plaintiffs were not entitled 
to maintenance even under the Hindu law: 

Commissioner of Income Tax, Punjab v. Krishna Kishore}, followed. 

Rama Rao V. Raja of Pittapur?, Vikrama Deo Maharajulum Garu V. Vikramea 
Deo, Garu8, Baijnath Prashad Singh v. Tej Bali Singh*, Protap Chandra Deo V. 
Jagadish. Chandra Deo*, Shiba Prasad Singh v. Prayag Kumari Debis, and 
Collector of Gorakhpur V. Ram Sundar Mal, referred to. 


‘ CONSOLIDATED appeals from a decision dated February 10, 1939, of the 
High Court, Madras, (Leach C. J. and Krishnaswami Ayyangar J.) varying 
a decree dated March 18, 1936, of the Subordinate Judge ‘of Nellore. 

The Venkatagiri family was a Mitakshara Hindu family and it belonged 
to the Velama community of the Andhra country in-North Madras. The 
following is the pedigree of the Venkatagiri family. 
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(1941) 44 Bom. L. R. 196, P.C. 5 (1927) L. R. 54 I. A. 289, 
61918) L. R. 45 I. A. 148, s.c. 29 Bom. L. R. 1136. 
s.c. 20 Bom. L. R. 1056. 6 (1932) L. R. 59 I. A. 331, 
(1919) 24 C. W. N. 226, P.C. s.c. 34 Bom. L. R. 1567. 

(1921) L. R. 48 I. A. 195, 7 (1934) L. R. 61 I. A. 286, 


s.c. 23 Bom. L. R. 654, s.c. 36 Bom. L. R. 867. 
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Raja Velugoti Kumara Yachama. 


| 


_ 


| | | | 
Rajagppala | Venkata Venugopal Ramakrishna Venkata 
Krishna. Krishna. (died {adopted to Lakshmana 
l unmarried, Raja of Rao 
Govinda Krishna left Pittapur). (adopted to 
Krishna Bahadur illegitimate the Raja of 
a il ; adopted son). ane) : Jatprole). 
Kumara me | 
Krishna Rejeswara Rao Maheswara Rao 
(Appellant). ‘(ist plaintiff), ‘(2nd plaintiff), 
Ist respondent. 2nd respondent. 
Muttukrishna Seshachalapathi 
(died . Ranga Rao 
issueless) . . (adopted to the 


Raja of Bobbili). 


The Venkatagiri estate was an impartible estate and its descent was sub- 
ject to the rule of lineal primogeniture. In 1878 the estate was in the 
possession of Raja Velugota Kumara Yachama. Kumara Yachama had 
seven sons, Rajagopala Krishna, Muttukrishna, Venkatakrishna, Venugopal, 
Ramakrishna, Seshachalapati Ranga Rao and Venkatalakshmana Rao. Of 
these the fifth, sixth and seventh were given away in adoption respectively to 
the Rajas of Pittapur, Bobbili and Jatprole, and Raja Kumara Yachama and 
his other sons constituted the Venkatagiri family. 

In October, 1878, Raja Kumara Yachama handed over the estate to his 
eldest son Rajagopala Krishna reserving to himself certain monies, In 1889 
Muttukrishna and Venkatakrishna, two of the younger brothers of Raja- 
gopala Krishna, claimed that the Venkatagiri estate was partible and that the 
four brothers who remained in the family were each entitled to a fourth share 
in the family estate. Rajagopala Krishna the eldest brother did not admit the 
right claimed by his brothers. The brothers consulted their father, Kumara 
Yachama, who informed the sons that the Venkatagiri estate was impartible 
by custom and descended to the eldest son. He, however, suggested that it 
would be fair for the brothers to share equally the cash and jewellery. After 
consulting their respective friends the brothers gave up their demand for 
partition and recognised the estate to be impartible. 

On April 8, 1889, a deed of settlement was entered into by all the brothers 
including Venugopal, the youngest, who was represented by his father 
Kumara Yachama. Its principal terms were (1) that the Venkatagiri estate 
was to be treated as impartible and its descent should be to the eldest in the 
senior branch i.e., to Rajagopala Krishna and his line; (2) that the brothers 
Muttukrishna, Venkata Krishna and Venugopal should each receive a sum of 
Rs. 5,81,252-11-0 in cash and jewellery to the value of Rs. 97,496-14-10 ; 
(3) that Muttukrishna, Venkata Krishna and Venugopal should each receive 


Rs. 40,000 for the purpose of purchasing a house for residence; (4) that . 


Venkata Krishna and Venugopal who were unmarried should each receive 
Rs. 15,000 for marriage expenses ; and (5) that Rajagopala Krishna and his 
successors to the Venkatagiri estate should pay to Muttukrishna, Venkata 
Krishna and Venugopal an allowance of Rs. 1,000 each per mensem for life 
and, on their death, a similar amount to their male descendants. 


b 
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Venugopal left Venkatagiri, the family seat, and settled down in the city P.C. 
of Madras. He never married, but had two illegitimate sons by one Saras- 1941 
wathamma. They were Rajeswara Rao and Maheswara Rao (plaintiffs). ae 
Venugopal died in June, 1920. ee 

YACHENDRA 

On July 4, 1932, the plaintiffs brought the present suit in the Court of the y. 
Subordinate Judge at Nellore. They impleaded the Maharajah of Venkata- RAJESWARA 
giri as the defendant. They asserted that they were the male descendants of RAO 
Venugopal and as such they were entitled to the allowance of Rs. 1,000 per ~~ 
mensem provided by the settlement deed of 1889 and that apart from the 
said deed as sons of Venugopal they had the right under Hindu law and 
custom to be maintained by the Venkatagiri estate. In the alternative, they 
claimed maintenance out of the Venkatagiri family estate as the illegitimate 
sons of one of the coparceners. They prayed for a decree declaring their 
right to recetve Rs. 1,000 per month as allowance on the footing of the settle- 
ment deed from the income of the Venkatagiri estate in the hands of the 
defendant and his successors. In the alternative, they sought a declaration of 
their right to receive maintenance from the joint family properties including 
the Venkatagiri estate and asked for the maintenance to be fixed at Rs. 1,000 
per month. As a further alternative they sought for a similar sum as main- 
tenance from the Venkatagiri estate on the basis of custom. The defendant 
contended inter alia that only the legitimate male descendants of Venugopal 
were qualified to take the allowance under’ the deed of 1889; that according 
to the law governing impartible estates the sons of junior members of the 
family whether legitimate or illegitimate had no right of maintenance from 
the estate ; and that there was no custom to maintain the illegitimate sons of 
junior members either in the Venkatagiri family or in the Telugu country. 

On the merits of the claim the trial Judge held’ that the plaintiffs, even if 
they had been legitimate, would not be entitled to maintenance according to 
the law governing impartible estates. On the claim under the deed he held 
that the deed was a family settlement and was binding upon the defendant, 
and that the plaintiffs as the illegitimate sons of Venugopal were entitled to 
the allowance of Rs. 1,000 a month provided by the deed. 

On appeal the High Court agreed with the trial Court that the claim 

based on custom failed, but they disagreed with its conclusions on the claims 
under the deed and Hindu law. It held that the plaintiffs being illegitimate 
sons could not take under the deed as the deed contemplated only the legitimate 
sons taking the allowance. On the claim based on Hindu law the learned 
Judges said that after the decision in Vellatyappa Chetty v. Nataranjan 
{58 I. A. 402] the plaintiffs though illegitimate became entitled to member- 
ship of the Venkatagiri family and were in the position of other junior mem- 
bers. Of the right of the sons of junior members to maintenance from the 
raj they said that if the case was to be governed by the Privy Council deci- 
sions in Rama Rao Vv. Raja of Pittapur, Protap Chandra Deo v. Jagadish 
Chandra Deo and Shiba Prasad Singh v. Ram Prayag Kumari Debi [45 I. A. 
148, 54 I. A. 289 and 59 I. A. 331] the claim of the plaintiffs as sons of junior 
members must be rejected. But, in their view, these cases were no longet 
binding on them after the decision in Collector of Gorakhpur v. Ram Sundar 
' Mal {61 I. A. 286] which, by putting the maintenance right of junior mem- 
R. 70. 
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bers on the ground of their membership of the joint family or on their co- 
ownership in the impartible farnily estate, had, by implication, admitted the 
right of all the junior members of the family possessing the impartible estate. 
They therefore held that the plaintiffs as junior members of the Venkatagizi 
family would be entitled to maintenance and awarded maintenance at the rate 
of Rs. 500 per mensem. A decree was accordingly passed modifying the 
decree of the Subordinate Judge. 


The defendant appealed to His Majesty-in Council. i 


Sir Herbert Cunliffe K. C., and P. V. Subba Row, for the appellant. 
D. N. Pritt K. C., S: Hyam, and U. Sen Gupte, for-the respondents. 


SIR GEORGE RANKIN. 
i Raja Kumar Yachama 
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| | l 
Rajagopala Muttu Venkata Venugopal 





(covenantor (died childless) | (died 1920 
in 1889) Krishna Bahadur unmarried) 
Govinda | 7 = 
(original aceon Rajeswara Maheswara 
died 1 : 937) (plaintif Ne. 1) (plaintiff No. 2) 
Kumara 
(defendant) 


The questions in this case arise within a Sudra family of which the defend- 
ant, the Raja of Venkatagiri, is the head. He is the present holder of the 
impartible estate which goes by that name, having succeeded to his father 
in 1937 while the present suit was pending in appeal before the High Court of 
Madras. The estate is admittedly joint family property though impartible. 
The two plaintiffs are the illegitimate sons of one Venugopal, younger brother 
of Rajagopala, the defendant’s grandfather, who was a previous holder of the 
impartible estate. The plaintiffs’ mother, ‘though not married to Venugopal, 
cohabited with him in a manner exclusive and continuous so as to be a dasi 


- within the meaning of the text of the Mitakshara (ch. I, s. 12, v. 2) which 


confers certain rights of inheritance upon the sons of Sudras if born of such 
a union. The meaning and effect of this passage in the Mitakshara were 
much considered by the Board in Raja Jogendra Bhupati Hurri Chundun 
Mahapatra v. Nityanund Mansingh! and Vellaiyappa Chetty v. Nateranjan,? 
but no disputable matter has to be decided thereunder in the present case. 
The claim of the plaintiffs is three-fold. First, they say that by the terms of 
a deed dated April 8, 1889, they are entitled between them to an allowance 
of Rs. 1,000 per month payable by the defendant as holder of the impartible 
estate. As their second string, they claim that by custom maintenance is 
payable to them as junior members of the family. Thirdly, they say that 
apart from the deed and apart from any custom they have the right to be 
paid maintenance out of the impartible estate as a matter of Hindu law. They 
brought their suit on July 4, 1932, in the Court of the Subordinate Judge of 


1 (1890) L. R. 17 I. A. 128. . 2 (1931) L. R. 58 I. A, 402, 
4 l : s.c. 33 Bom. L. R. 1526. 
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Nellore who found in their favour as regards their claim under the deed but 
rejected their other grounds of claim (March 18, 1926). On appeal the High 
Court of Madras (Leach C. J. and Krishnaswami Ayyangar J.) held against 
them on the deed and on the custom, but decided that they had a good claim 
by the Hindu law to maintenance out of the impartible estate and fixed the 
amount at Rs. 250 per month for each plaintiff (February 10, 1939). 

The evidence adduced to prove the alleged custom was held by both Courts 
to be insufficient : even if the question be any longer open before the Board, 
it was not contended that the evidence is of such strength as to make it 
reasonable that their Lordships should be invited to disagree with the concur- 
rent findings of the Courts in India. Hence custom as a ground of claim 
goes out of the case. ; 
' ‘The claim under the deed of 1889 depends upon the question whether the 
plaintiffs are within the words purusha sdnthathi (male descendants) as they 
occur in a clause which provides that on the death of Venugopal his male 
descendants shall in perpetuity be paid the amount of the allowance of 
Rs. 1,000 which had by the deed been made payable to him for life. 

It is unnecessary to set out the deed at length or to describe in detail the 
circumstances in which it came to be entered into ; just as it is unnecessary 
that their Lordships should endeavour to set forth the various considerations 
which may bear more or less effectively upon the problem whether—apart 
from any cases of adoption—words meaning “son”, “ family”, “ descend- 
ants ” and so forth are to be taken as restricted to persons of legitimate birth. 
At the time of the deed Raja Kumara Yachama was alive and Venugopal was 
a minor. It appears that the Raja had in 1878 made over the estate and 
much other property to his eldest son, Rajagopala; but that in 1889 the 
younger sons, Muttu and Venkata, had been minded to claim that the estate 
was partible, and had been persuaded by their father to recognise the im- 
partibility of the estate on being given certain money and jewellery and on 
a proper allowance being provided in perpetuity for each of the three junior 
branches. The Raja of Bobbili having acted as mediator and fixed the 
amount of the allowance to each branch at Rs. I,000 per month, the deed of 
April 8, 1889, gives the sum of Rs. 1,000 per month to each of the three 
younger brothers for life and then sets forth in detail the persons who are 
to become entitled to the allowances thereafter. The operative clause, so far 
as regards Venugopal’s branch, when stripped of certain verbiage and of a 
clause with reference to widows, is as follows :— 

“ After the life of the said Sri Venugopala Krishna Yachendrulu, his purusha 
santhathi shall, in perpetuity, be paid the same allowance amount, that is, at the 
rate of Rupees one thousand (Rs. 1,000) per month, in the aforesaid manner. But, 
if, at any time, in any one of the branches of the said Sri’ Muttukrishna Yachen- 
drulu, Sri Venkatakrishna Yachendrulu and Sri Venugopala Krishna Yachendrulu, 
there be more than one male member, such males, and their purusha santhathi shall 
take the said allowance amount of Rupees One thousand in proportion to their 
‘respective shares, in the same manner as they would respectively take their other 
properties separately by way of inheritance according to. the Hindu law. Moreover, 
if in any of the aforesaid three branches of our family...any male should die with- 
out purusha santhathi, either by way of aurasa or by way of adoption, the allow- 


ance amount that was being received by the person who so died without purusha 
santhathi shall go to the gnatis (agnates) who are nearest to him in his own branch 
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according to Hindu law.... Further, should any of the said three branches of our 
family become extinct by the total absence of purusha santhathi either by way of 
aurasa or by way of adoption, the allowance being paid to that branch shall be 
stopped...” | ; 

Both of the learned Judges of the High Court have held that if the -clause 
to which the plaintiffs make their appeal is considered in the light of its im- 
mediate context it becomes clear that as words are used in this deed a man 
is said to die “without purushe santhathi” if he die leaving neither a legiti- 
mate nor an adopted son. Their Lordships are in agreement with this view 
which makes an end of the plaintiffs’ claim upon the deed. That an illegiti- 
mate son is not an a@urasa son as that word‘is used in Hindu law seems to 
their Lordships to be elementary. The learned Judges of the High Court 
both say that this was not disputed before them, and their Lordships do not 
find that the learned trial Judge had been of any different opinion. The Court 
translator appended to his version of the deed a glossary of terms which is 
to the same effect. No weight can be attributed to any suggestion that in a 
Telugu deed of 1889 regulating the legal rights of a Hindu family in respect 
of an impartible raj in Madras the word @urasa includes natural sons because 
the etymology of the Sanskrit word aurasa shows its original root meaning as 
“produced from the breast.” Aurasa has always been used to import the 
highest class of son—the son begotten by the man himself on his lawful wife : 
of lower kinds once recognised several were not sons in any physical sense, 
e.g., the putrika putra or son of an appointed daughter [Mayne : Hindu Law 
and Usage, 6th ed., 1900, ss. 67-8, pp. 79, 80]. Their Lordships think that 
the deed of 1889 provides its own guide to the meaning of the words purusha 
santhathit and that in the language of the deed Venugopal’s branch became 
extinct on his death. 

The interesting question which remains is whether the plaintiffs are entitled 
to maintenance from the impartible estate on the ground that it is the prima 
facie right at law of all junior male members of the family,to be maintained 
out of impartible estate which is family and not separate property. The 
answer made by the defendant-to this claim is that junior male members 
have no such right save by custom and that, apart altogether from any ques- 
tion of legitimacy, the plaintiffs not being sons or brothers of any holder of 
the impartible estate can succeed only by proving a special custom, which they 
have failed to do. For this view of the law the defendant relies upon a line 
of decisions of the Board : Rema Rao v. Raja of Pittapur (the second Pitiapur 
caset); Vikrama Deo Maharajulum Garu v. Vikrema Deo Garu? ; Baijnath 
Prashad Singh v. Tej Balt Singh’; Protap Chandra Deo v. Jagadish Chandra 
Deot (the Dhalbhum case); and Shiba Prasad Singh v. Prayag Kumari Debi’. 
The plaintiffs’ reply is that this line of decision was abandoned or deflected 
by the judgment of the Board in Collector of Gorakhpur v. Ram Sundar Mals, 


r 


1 (1918) L. R. 45 I. A. 148, S.C. 29 Bom. L. R. 1136. 
S.C. 20 Bom. L. R. 1056. 5 (1932) L. R. 59 I. A. 331, 

2 (1919) 24 C. W. N. 226, P.C. S.C. 34 Bom. L. R. 1567. 

3 (1921) L. R. 48 I. A. 195, 6 (1934) L. R. 61 I. A. 286, 
S.C. 23 Bom. L. R. 654. s.c. 36 Bom. L. R. 867. 


4 (1927) L. R. 54 I A, 289, 


mere Te 


VOL. XLIV. ] THE BOMBAY LAW REPORTER. 557 


which, as he contends,. established the right to maintenance as belonging to P.C. 
all junior male members of the family by virtue of their interest as co-owners. 1941 
This interesting and difficult question has recently (July 4, 1941) been deter- |. ~~ 
i : eas . KRISHNA 
mined by the Board in another case (Commissioner of Income Tax, Punjab 
v. Dewan Bahadur Dewan Krishna Kishore!) in a sense unfavourable to the p. 
plaintiffs, whose learned counsel recognised that it would be neither reason- RAJESWARA 
able nor useful to ask the Board to give a contrary decision in the present RAO 
case. Their Lordships on this part of the case agree with the learned Sub- Sj oom 
; . : ir George 
ordinate Judge who negatived this ground of claim. Rankin 
Their Lordships have reád -the Subordinate Judge’s judgment and both — 
judgments in the High Court with high appreciation and have been struck 
by the skill and care with which the various questions have been elucidated 
and by the ability with which they have been discussed. But the plaintiffs’ 
suit must fail. 
Their Lotdships will humbly advise His Majesty that the appeal of the 
defendant should be allowed, the appeal of the plaintiffs dismissed, the decrees 
of the Indian Courts set aside, and the suit dismissed. The plaintiffs must 
pay the defendant’s costs of both Courts in India and of these appeals save 
that the defendant must pay to the plaintiffs their costs in the trial Court of 
the issue numbered 5 which relates to the paternity of the plaintiffs, with a 
set-off in India in respect of these costs. 


` Appeal allowed. 


_ Solicitor for appellant : Harold Shephard. 
Solicitors for respondents : Barrow, Rogers & Nevill. 


[On appeal from the High Court of Judicature at Bombay.) 


Present : 
Lorp ATKIN, LORD THANKERTON, LORD ROMER, SIR GEORGE RANKIN 
AND SIR SIDNEY ABRAHAMS. 


THE STATE AIDED BANK OF TRAVANCORE, LIMITED 1941 
i — 


YACHENDRA 


November 6. 


DHRIT RAM. uE 


Contract—Bank and depositor—Bank incorporated in and having its only office in 
Travancore State—Depositor-plaintiff residing in Bombay—Fixed deposit by 
plaintiff on paying amount to Banks agent in Bombay—Issue of deposit 
receipt by Bank’s office at Travancore—Petition to wind up Bank presented to 
Travancore Court—Scheme of arrangement approved by Travancore Court and 
declared binding on creditors—Suit filed by plaintif in ‘Bombay to recover 
amount of deposit—Whether plaintiff bound by scheme of arrangement. 

The defendant Bank was a company incorporated according to the laws of 
the State of Travancore, and apart from a branch office in the State of Cochin 
had its head and only office at Alleppey in the State of Travancore. The plaintiff, 


1 (1941) 44 Bom. L. R. 196, P.C. 
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who resided and was in permanent employment in Bombay, wrote to the Bank 
at Alleppey asking for the rates of interest allowed on fixed deposits. The Bank 
wrote back informing the plaintiff of the rates of interest on fixed deposits for 
varying periods, enclosed the necessary opening forms for fixed deposit account 
and stated that: “ Remittance may be made towards credit of our account 
with the National City Bank of New York, Bombay, and the same will be 
accepted by us at par, and interest allowed from the date on which credit will 
~be afforded to our account at that end.” The plaintiff thereafter paid a cer 
tain amount to the account of the Bank in the National City Bank of New 
York, Bombay, filled up the Bank’s opening form, and wrote to the Bank 
at Alleppey enclosing the executed form and also the specimen signature card 
and requested the issue of a fixed deposit receipt for two years in his name. 
The Bank duly issued the fixed deposit receipt. Later, in a similar transaction 
between the parties, the Bank issued a fixed deposit receipt for one year. 
Interest was paid by the Bank to the plaintiff on four occasions at the fixed 
terms by sending him cheques on different banks in Bombay, onl? in one case 
on the National City Bank of New York, Bombay. The Bank then got into 
difficulties and creditors’ petitions were presented to the Travancore Court for 
winding up the Bank. The Bank obtained time from the Court for the pur- 
pose of getting its approval to a scheme of arrangement. In due course the 
. Court approved the scheme and declared it binding on the Bank and all its 
creditors. In a suit filed by the plaintiff against the Bank in Bombay to re- 
cover the amounts of the fixed deposits, a question arose whether the plaintiff 
was bound by the scheme of arrangement :— 

Held, (1) that the contract of deposit was made at Travancore by the offer 
by.the plaintiff in the opening form accepted by the Bank by the issue of the 
deposit receipt ; 

(2) that not only the place where the contract was made but also the place 
where the contract was to be performed was Travancore and that the law of 
that State governed the transaction ; and 

(3) that, therefore, the Bank was protected by the terms of the scheme 


of arrangement, which was binding on the plaintiff. 
Rex Vv, Lovitt and Joachimson vy. Swiss Bank Corporatton®, referred to. 


THE State Aided Bank of Travancore, Ltd., (defendant), was a company 
incorporated in Travancore according to the laws of the State of Travancore, 
and apart from a branch office in the State of Cochin had its head and only 
office at Alleppey in the State of Travancore. It had no branches elsewhere. 

One Dhrit Ram (plaintiff), who resided and was in permanent employment 

in Bombay, wrote to the defendant Bank at Alleppey in September, 1936, 
asking for the rates of interest allowed on fixed deposits. 
_ The Bank, on September 5, 1936, wrote back stating that their rates of 
interest for deposits of six months, one year, and two or more years were four 
per cent., five per cent. and five and a half per cent., respectively. The 
Bank enclosed opening forms for fixed deposit accounts and added :— 

“ Remittance may be made towards credit of our account with the National City 


Bank of New York, Bombay, and the same will be accepted by us at par, and 
interest allowed from the date on which credit will be afforded to our account at 


that end.” 


1 [1912] A. C. 212. 2 [1921] 3K. B. 110. 
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On October 1, 1936, the plaintiff paid Rs. 11,000 to the account of the P.C. 
Bank in the National City Bank of New York, Bombay, filled up the Bank’s 1941 
opening form, and wrote to the Bank at Alleppey enclosing the executed form ~~ 
and also the specimen signature card and requested the issue of a fixed TRAVANCORE 
deposit receipt for two years in his name. ee di 

On October 6, 1936, the Bank wrote enclosing the deposit receipt which Bar RAM: 
was in a form set out in the judgment of the Privy Council. — 

In March, 1927, a similar transaction took place when similar documents 
passed between the plaintiff and the defendant Bank. The deposit in this 
case was Rs. 4,000 for one year at five and a half per cent. interest. Interest . 
was paid by the Bank to the plaintiff on four occasions at the fixed terms by 
sending him cheques on banks in Bombay, only in one case on the National 
City Bank of New York, Bombay. 

In March, 1938, when the second deposit of Rs. 4,000 became due, the 
Bank got into difficulties and the payment was not made to the plaintiff. 
` In 1938 several creditors of the Bank presented petitions to the Travancore 
Court for winding up the Bank. The Bank obtained time from the Court 
for the purpose of getting its approval to a scheme of arrangement, and all 
proceedings against the Bank were stayed meanwhile. On March 8, 1939, 
the Court at Alleppey approved the scheme and declared it binding on the 
Bank and all its creditors. 

On December 15, 1938, the plaintiff filed the present suit, in the High 
Court .of Bombay, against the defendant Bank to recover the two sums of 
Rs. 11,000 and Rs. 4,000. 

Mr. Justice B. J. Wadia, who tried the case, delivered the following judg- 
ment on July 20, 1939. 


B. J. Wania J. [After setting out facts his Lordship continued :] The 
suit is based on two contracts relating to deposit of two sums of money and 
the repayment thereof with interest. In a suit on contract the cause of 
action) consists of the making of the contract and of its breach at the place 
where it is to be performed or its performance completed. The place where 
the cause of action arises in respect of a contract must be determined with 
reference to the terms of the contract when concluded, and not by subse- 
quent negotiations or variation of the terms either by consent or acquie- 
scence. The making of the contract is an essential part of the cause of 
action. The offer by one party may be accepted expressly or by conduct 
by the other, and if the offer and acceptance are made in two different places, 
the place of acceptance is the place where the contract is considered to have 
been made. An offer must be distinguished from a mere invitation to offer. 

The material facts of the case are few. By his post card dated September 
1, 1936, the plaintiff wrote to the manager of the defendant Bank and asked 
for information as to the rate of interest allowed by the Bank on fixed deposits. 
By his reply dated September 5, 1936, the manager of the defendant Bank 
intimated the rates of interest and further added as follows :— 

“Remittance may be made towards credit of our account with the National City 
Bank of New York, Bombay, and the same will be accepted by us as at par, and 


interest allowed from the date on which credit will be afforded to our account at 
that end. 
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P.C. Enclosed please find the necessary opening forms for Fixed Deposit account which 
1941 please return duly completed and signed on remittance being made.” 

en On October 1, 1936, the plaintiff in reply to the letter of September 5 

‘TRAVANCORE : f : 

BANK replied to the defendants stating that he had that day, i.e. October 1, 1936, 

v. deposited Rs. 11,000 into the National City Bank for credit to the defendants’ 

Darit Ram account, and he requested the defendants that arrangements might be made 

F Wadia for the issue of a Fixed Deposit Receipt in his name for two years for the 

t “amount bearing interest at five and a half per cent. per annum. The necessary 

forms were filled in and enclosed with the letter and sent to the defendants. On 

the same day the National City Bank also informed the defendants that the 

sum of Rs. 11,000 had been credited to the ‘defendants’ account with them. 

On October 6, 1936, the defendants wrote from Alleppey to the plaintiff in 

Bombay enclosing their Fixed Deposit Receipt for Rs. 11,000 for two years. 

The receipt is dated October 6, but it was stated in the receipt that 

it was to be deemed as if given on October 1, 1936, namely the “date of the 

deposit. In the left hand top corner the following words appear, viz.: 


“Interest to run from 1-10-36 and payable half yearly on 2nd July and , 


2nd January.” At the end of the recerpt but below the signature of the 
manager is a statement to which I will subsequently refer in another con- 
nection. It was contended by plaintiffs counsel that the defendants’ letter 
of September 5, 1936, was their offer to the plaintiff for deposit, that the 
plaintiff’s letter of October 1, 1936, intimating and making the deposit was 
the plaintiffs acceptance of the defendants’ offer, and that the contract be- 
tween the parties was constituted by these two letters, and therefore made 
in Bombay. He further argued that the receipt was only evidence or con- 
firmation of the payment made by the plaintiff to the National City Bank 
for the defendants in Bombay. On the other hand defendants’ counsel 
contended that the letter of September 5 was merely an invitation to offer 
and that it intimated terms on which the defendants were prepared to do 
business with the plaintiff, that the plairitiff’s offer was made by his deposit 
of Rs. 11,000 and subsequently of Rs. 4,000 with the National City Bank 
on October 1, 1936, and March 6, 1937, and that the offer was accepted from 
Alleppey by the defendants’ receipts dated October 6, 1936, and March 8, 
1927, respectively. According to the defendants’.contention therefore the ac- 
ceptance was from Alleppey in either case, and the contracts were therefore 
made at Alleppey. In support of his contention he cited Devidatt v. Shriram? 
in which it was held that a certain letter the original of -which was not forth- 
coming was nothing more than a mere intimation of the terms of business 
between the parties. The exact terms ofthat letter and the language in which 
they were expressed are not before me, but counsel said that it was admitted 
in evidence that the letter contained an intimation of the terms of business. No 
Court can interpret the letter before it by reference to the interpretation put 
upon another letter in another case. The letter of September 5, 1936, does 
contain terms of business, but in my opinion it contains something more than 
that. It offers to take moneys on deposit on certain conditions. It says that 
the moneys may be remitted to the National City Bank. That of course is left 
to the option of the party choosing to make the deposit. If, however, the 
1 (1931), 34 Bom. L. R. 236. 
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remittance is made, the letter says that the remittance “will be accepted P.C 
by us”, meaning by the defendants. That expression does not in my opinion 1941 
mean that the deposit may be accepted as defendants’ counsel argued. If ~~ 
that was the intention of the parties, it would have been so clearly stated, “PAVANGORP 
It is true that it is not a lawyers letter, but at the same time it is a v, 
letter written by a Bank manager. Even, however, if we take the letter as DHRIT RAM 
containing only an intimation of the terms of business, the deposit made = ~~ 
according to its terms and conditions on October 1, 1936 and March 2, 1937, B.J rea J. 
is the plaintiff’s offer in either case, and the taking of the moneys by the 
National City Bank and crediting the same to the general account of the 
defendants with them also in terms and according to the conditions of the 
letter would in my opinion be an acceptance by conduct. The National City 
Bank credited the moneys as directed and then intimated the fact to the 
defendants. They did not ask the defendants whether they should accept the 
moneys or retain them until the deposit was accepted by the defendants from 
Alleppey. Further, it must be remembered that the moneys were credited 
to the defendants’ general account with the National City Bank. They were 
not kept apart or in suspense pending acceptance from Alleppey. In fact 
the plaintiff wrote to the defendants requesting them to arrange for sending 
the deposit receipt, as if the deposit had already been accepted in Bombay. 
Further, if there was no acceptance till the deposit receipts- came from 
Alleppey, there would in my’ opinion be no meaning in allowing interest to 
the plaintiff on the two sums from the very date of the deposit and not from 
the date of the acceptance. If the deposits were accepted on’ the dates thc 
receipts were sent, the moneys could only have been available to the defend- 
ants for their use after the dates on which they sent the receipts. If so, why 
should the defendant Bank have allowed the plaintiff more interest than he 
would be entitled to if the acceptance was to date only from the date of , 
the receipt? The moneys were credited in the defendants’ general account 
on which the defendants could operate. From the copy of the defendants’ 
account for the months of October, 1936, and March, 1937, that was put in, 
it appears that the account was operated upon by the defendants after the 
dates of the deposits, and payments in and out were made in Bombay. 
Defendants’ counsel said that interest was allowed from the date of the 
deposit, merely because the defendants had facilities in the shape of a general 
account with the National City Bank. That explanation to my mind is hardly 
satisfactory. A Bank would not ordinarily pay interest on moneys which it 
could not use, The real reason to my mind seems to be that the taking of 
the moneys and the crediting of the same to the defendants’ account accord- 
ing to their directions was an acceptance of the deposits, and therefore interest 
was allowed from the dates of the deposits, as the moneys became available 
for the defendants’ use from the dates of the deposits. In my opinion, there- 
fore, the contracts were made in Bombay. 

Defendants’ counsel contended, however, that the moneys cannot be said 
to have been deposited with the defendants in Bombay, but were only handed 
over to the National City Bank as defendants’ bankers. He argued that the 
moneys were to be kept by the National City Bank until the plaintiff’s offer 
was accepted from Alleppey. That is not so stated in the written statement. 

R. 71. 
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P.C. Further, in the manager’s affidavit on the summons for judgment it was alleged 
1941 that the moneys were remitted by the plaintiff to Alleppey through the 

PEA N ational City Bank. I have already stated before: that the moneys were l 

BANK credited as directed by the defendants, and that they would not have been 
j; so credited in the general account if the plaintiff and the National City Bank 
Darır Ram Who both intimated the deposit to the defendants were awaiting acceptance 


from Alleppey. By crediting them in the manner in which they have been 


B.J. Wadia J. credited the moneys were accepted by the National City Bank on behalf of 


ra 


the defendants in Bombay. The National City Bank cannot be considered 
to be the general agents of the defendants, but they were agents for the speci- 
fic purpose of receiving the moneys, crediting them and keeping them credited 
according to the defendants’ directions. There is no evidence before me that 
the moneys were received by the National City Bank for being remitted to 
the defendants at Alleppey, though once the deposit is made in Bombay, it 
is immaterial whether the moneys remained in Bombay or were subsequently 
remitted to Alleppey. Defendants’ counsel argued that until the acceptance 
from Alleppey the National City Bank stood to the plaintiff in the relation 
of creditor and debtor, and that before the acceptance from Alleppey the 
National City Bank alone was liable to thd plaintiff for the money. That 
is not a correct position on the facts of this case. If after the deposit had 
been made the National City Bank for some reason or other had refused 
to pay, or closed its doors, who would be the party responsible to the plaintiff 
for his moneys? None but the defendants. The National City Bank there- 
fore held the moneys as the defendants’ agents on their behalf. 

The next question is where was the contract to be performed? The place 
where the contract is to be performed, but’ has not been performed, is the 
place where the breach of the contract takes place. The failure to repay 
after demand is a failure to perform the contract, and furnishes a cause of 
action, ‘Where were the moneys repayable under the contracts to the plaint- 
iff? Counsel for the defendants relied on the statement at the end of the 
receipt which runs as follows :— 

“Interest will cease at the expiration of two years when this receipt must be 
sent in for payment or renewal endorsed by the depositor.: No notice will be issued 
by the Bank.” i 
On this statement defendants’ counsel argued that on the due date not only 
had the receipt to be sent in to Alleppey but payment was also to be 
made to the plaintiff at Alleppey. In the first place this argument assumes 
that the receipt is a part of the contract. Secondly, if this statement contained 
an offer of new terms as defendants’ counsel argued, the same were never 


` accepted by the plaintiff. There can be no assent by reason of the plaintiff 


having raised no objection to the statement. ‘It is nowhere laid down that 
an assent to an offer can be implied from mere silence. No duty is cast upon 
the person to whom an offer is made, assuming this was an offer, to reply to 
that offer, nor can the offerer impose upon the other party’s silence the penalty 
of an acceptance in law. No doubt the deposit receipts had on the due dates 
to be handed in at Alleppey, but it does not necessarily follow from the words 
used that the payment was to be at Alleppey only and in no other place. 
Interest had to be paid half yearly, and in fact was partly paid on January 


- Oe alin = 


VOL. XLIV.] THE BOMBAY LAW REPORTER. 563 


2, and July 23, 1937, and on January 19 and August 24, 1938, by four P.C. 
cheques drawn by the defendants, one on the Bank of India, Bombay, one 1941 

on the National City Bank of New York, Bombay, and two on the P. &. O. aa 
Banking Corporation, Bombay. Defendants in their written statement say bas eta 
that there was no agreement to pay interest in Bombay. That is true, but 7: 
they go further and say that in fact no interest was paid in Bombay. Accord- Durir RAM 
ing to counsel’s contention the sending of the cheques from Alleppey was 
payment in Alleppey. Cheques are not payments but orders for payment, 
and cheques were drawn on banks in Bombay and paid to the plaintiff in 
Bombay. With regard to the -principal amount, plaintiff demanded repay- 
ment of the sum of Rs. 4/000 on the expiry of the period of one year by his 
letter dated March 1, 1938, in which he said that he had sent the Fixed 
Deposit Receipt for Rs. 4,000 and requested the defendants to send to him 
a cheque for the principal and interest due thereon. The moneys were not 
sent in spite of repeated reminders, but the defendants by their letter of 
May 3, 1938, said that payment would be made to the plaintiff early next 
week by their cheque on Bombay with interest up to date of payment. 
No payment, however, was made, and further correspondence ensued. By 
their letter of June 6, 1988, the defendants’ manager wrote to the plaintiff 
that within a few days more full satisfaction for his moneys would be given 
to him. On August 24, 1938, defendants sent a cheque in part payment of 
the interest, and said in their letter of that date that the principal of the 
overdue deposit would be made available to the plaintiff without much delay. 
On October 18, 1938, by which time the period of the first deposit had also 
expired, plaintiff demanded payment of both the sums to which for the first 
time the defendants by their letter of October 24 replied that a scheme of 
arrangement had been prepared by the adviser appointed by the Travancore 
Government. The plaintiff sent a reminder on October 31, 1938, by letter 
as well as by wire, but the only reply that he received was that a scheme of 
reconstruction of the Bank was in preparation. I quite agree with defendants’ 
counsel that if a place of payment is fixed in the contract, any subsequent faci- 
lity given by the party liable to pay by remitting the moneys by cheques 
drawn on banks in Bombay or by hundis would not give this Court juris- 
diction, but in my opinion no place of payment has been fixed in these 
contracts, 

If the place of payment is not expressly or impliedly fixed or indicated 
in the contract, then under s. 49 of the Indian Contract .Act the promisor 
must ask the promisee to appoint a reasonable place for performance and 
perform the contract at that place. It was for the defendants to have applied 
to the plaintiff to appoint a reasonable place for repayment. Defendants, 
however, failed to apply according to the section. Under the circumstances 
the Courts have adopted the rule of the common law of England viz. :—- 
that the debtor must seek the creditor and pay him where he is, provided he 
is within the realm. Lord Sumner expressly pointed out in Seniram Jeetmull 
v. R. D. Tata & Co* that s. 49 did not get rid of the inferences that 
should justly be drawn from the terms of the contract itself or from the 
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necessities of the case, involving in the obligation to pay to the creditor the 
further obligation of finding him so as to pay him. See also Nathubhai v. 
Chhabildas! and Tasliman Bibi v. Abdul Latif Miya? The failure of the 
debtor to appoint a place does not better his position or lead to the conclu- 
sion that if he had applied, the creditor would have appointed a place within 
the place where he resided. Unless therefore the contract expressly or im- 
pliedly provides otherwise, -the place of performance is the place where the 
creditor resides on the principle that if he is within the realm the debtor 
must follow him and pay him. The payment need not necessarily be a per- 
sonal payment to the creditor. It may be made in cash or by cheque or 
by hundi or in any other way suitable under the circumstances. The place 
where a creditor resides is a reasonable place within the meaning of s. 49, 
even though he is within British India and the creditor is outside it. 

Plaintiff’s counsel, however, argued that in this case it was not necessary 
to apply the rule of English common law, as the plaintiff himseff had im- 
pliedly appointed Bombay as the place of payment by repeatedly asking the 
defendants to send him a cheque, firstly, for the Rs. 4,000 and’ subsequently 
also for the two sums in Bombay. In respect of the demand for the sum of 
Rs. 4,000 defendants agreed to send the cheque to Bombay, but in respect of the 
other sum they said that a scheme of arrangement was under preparation. 
As I have already said before, if the place of performance: is fixed by the 
contract expressly or impliedly, a subsequent variation in its terms by con- 
sent or acquiescence for facility would not give the Court jurisdiction. 
But if no place is fixed, the subsequent conduct of the parties is relevant 
to show what was the intention as to the place of repayment. In my opinion, 
therefore, the inference to be drawn from the necessities of the case and from 
the terms of the contract is that the creditor’s residence is the place where 
the repayment was to be made. Defendants’ counsel drew my attention to 
the limitation of the English common law rule that a creditor must be’ 
within the realm, and being in Bombay was not being within the realm of 
Travancore. In such cases the circumstances and the locality must be taken 
into consideration in each case, and in my opinion, Bombay cannot be con- 
sidered to be outside the realm as far as the debtor in Travancore was con- 
cerned, in case the common law rule is applicable. The moneys were there- 
fore to be repaid in Bombay. 

Defendants also contend that the Court has no jurisdiction on the ground 
that the defendants are foreigners not carrying on business within the juris- 
diction of this Court. There is no provision in the Civil Procedure Code nor 
in any other enactment in force in British India which exempts a foreigner 
from the jurisdiction of the British Indian Courts: see V. E. Smith v. The 
Indian Textile Company®. According to s. 20 of the Code the grounds on 
which a Court may exercise jurisdiction over a foreigner are residence, carry- 
ing on business, personal work for gain, or the arising of the cause of action 
wholly or in part within jurisdiction. In Rambhat v. Shankar Baswant* it 
was held that under the Code the British Courts can pass judgments against 

1 (1933) 37 Bom. L. R. 357. 673. 
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non-resident foreigners, provided the cause of action has arisen within the 
jurisdiction of the Court pronouncing the judgment. See also Tadepalli 
Subba Rao v. Nawab Sayed Mir Gulam Allikhan of Banganapalli+ Section 
20 of the Code, however, does not apply to High Courts in the exercise of 
their original civil jurisdiction. The High Courts are governed by the Letters 
Patent granted to them. In order to give this Court jurisdiction under the 
Letters Patent the whole cause of action must have arisen within the limits 
of its jurisdiction, or if part only of the cause of action so arose, the leave 
of the Court must have been first obtained. It has been held in Ram Ravji 
Jambhekar vy. Pralhaddas Subkarn® that the several heads of jurisdiction 
under cl. 12 were applicable to actions where a foreigner was a defendant. 
‘Even if a part of the cause of action has arisen in Bombay, that would not 
in my opinion deprive this Court of its jurisdiction over these defendants. 
- The second issue in the case is whether the plaintiff is entitled to maintain 
this suit in view of the orders mentioned in para. 7 of the written statement. 
Defendants’ counsel relied on two orders,: one of the Alleppey Court in 
Travancore dated December 23, 1938, and the other of the Court in Cochin 
dated October 30, 1938. Both these were, however, interim orders during 
the pendency of the proceedings in winding up and pending the preparation 
of the scheme of arrangement. Ultimately a scheme was sanctioned accord- 
ing to the defendants, and these orders are therefore no longer applicable. 
Even if they were in force, it is provided by s. 169 of the Indian Companies 
Act that the Court may, at any time after the presentation of the peti- 
tion for winding up a company under this Act, and before making an order 
for winding up the company, upon the application of the company or of any 
creditor or contributory, restrain further proceedings against the company. 
Such applications must therefore be made to a Court which has jurisdiction 
to wind up the company, and such Court alone has jurisdiction to restrain 
a party from proceeding against the company. The order may then be enforced 
under s. 200 in other parts of British India. So also a foreign Court, that 
is the Court of a Foreign State, winding up the company can restrain a 
party from proceeding against the company in other Courts in the foreign 
territory, but not in Courts in British India which are outside its jurisdic- 
tion. However, as I have said before, these were interim orders, and the 
question is now merely one of academic interest. i 

The third issue is whether -having regard to the scheme of arrangement 
being sanctioned as per orders dated March 7 and 24, 1939, respective- 
ly passed by the Alleppey and Cochin Courts the plaintiff is entitled to 
a decree. The scheme was sanctioned by the order of Alleppey Court and 
that Court declared it binding on the defendant Bank and upon all its credi- 
tors. Similarly the Cochin Court also sanctioned the scheme of arrangement 
by its order which I have referred to before. I may mention here that 
counsel on behalf of the defendants has undertaken to get the two orders 
properly certified under s. 78 of the Indian Evidence Act. Defendants case 
on the point is contained in para. 7 of their written statement. The 
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defendants submit that the plaintiff is bound by the orders passed by the 
said Courts and therefore not entitled to maintain this suit, and in any event 
until the scheme of arrangement is finally disposed of by the Courts of 
Alleppey and Cochin. The written statement was filed on March 20, 1939, 
but the Alleppey Court had already made its order sanctioning the scheme 
on March 7. It is further stated in the said paragraph that “this Honour- 
able Court should so far as it can on thd principle of international law give 
effect to all the proceedings in and orders passed by the said Courts relative 
to the administration of the assets of the defendant-bank and stay the 
plaintiff’s suit in any event until the said application for scheme of arrange- 
ment and reconstruction is finally disposed of.’ What principle of inter- 
national law is here referred to has not been mentioned by defendants’ 
counsel to the Court. He relied, however, on two cases, Bank of Hindustan, 
&c. V. Premchand Raichand et al: Ahmadbhai Habibhai v. Premchand Rai- 
chand et aF decided in 1866 and In lithe matter of the Decree Suits numbered 
228, &c., In the Court of the Moonsif of Debroghur® decided in 1871. In the 
Bombay case it was decided that a suit may be brought in India even without 
the leave of the Court of Chancery against a company which was being wound 
up in England, and that this Court would stay proceedings in a suit against a 
company if circumstances rendered it proper to do so. In the Bengal case 
the facts were that in the year 1870 the Bangpara Tea Estates Co. of Assam 
Ltd. was ordered to be wound up by the Chancery Court of England. One 
Mr. Mackillican was appointed the representative and attorney of the com- 
pany and the liquidators to carry on the business of the company in India. 
Certain immovable properties were attached in execution of decrees passed 
by the Moonsif of Debroghur. The properties were sold at an undervalue, 
and the application for confirmation of the sales was opposed by the attorney 
who applied to the Deputy Commissioner for an order for stay of all pro- 
ceedings in those suits on the ground that the winding up of the company 
was proceeding. The application was rejected and the sales were confirmed. 
The attorney thereupon petitioned the High Court of Calcutta for removal 
of the suits to the High Court. This application was also opposed by the 
purchasers and rejected by the High Court, It was held that the company 
was being wound up under an Act which did not apply in India, and that 
all that the Court could do “onthe principle of comity was to assist the Court 
of Chancery so as to further its operations in the winding up.” I do not 
think that the principle of comity here referred to is the principle of the comity 
of nations or has any reference to public international law. The comity here 
referred to is the comity of Courts, the comity of British Courts follew- 
ing the British system of jurisprudence. As far as the comity of nations 
or principles of international law are concerned, both counsel referred me 
to a Notification of the Government of India in its official gazette of August 
21, 1891, by which it was declared that the principles of public international 
law have no bearing upon the relations between British India and the Native 
States under the suzerainty of the Queen Empress. 

We must therefore necessarily fall back upon s. 153 of the Indian Com- 
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panies Act which provides that where a compromise or arrangement is pro- P.C. 
posed between a company and its creditors, the Court may, according to 1941 


sub-cl. (5), at any time after the application has been made to it under ok om 
this section, stay the commencement or continuation of any suit or proceed- E POA 


ing against the company ôn such terms as it thinks fit and proper until the j; 
application is finally disposed of. The arrangement under that section does ‘parir RAM 
not bind a foreign creditor who has not assented to the arrangement, if he —— 
is seeking to enforce his own claim against the company in a Court outside 3-J- Wadia]. 
the jurisdiction of the Court to which the application was made. In New —_ 
Zealand Loan and ‘Mercantile Agency Company v. Morrison, the main 
question was whether a scheme of arrangement made under the Joint Stock 
Companies Arrangement Act of 1870 agreed to by the statutory majority 

of all the creditors in the winding up of the company which was carrying on 
business angong other colonies in Victoria and which scheme was sanctioned 

by an order of the Court in England afforded a good defence to an action 
brought in Victoria by the respondent who was a non-assenting creditor to 

the scheme to recover a loan made by her to the company in Victoria before 

its winding up. It was held that she was not bound. In fact there is no 
principle of Jaw under which it can be implied that a winding up order or 

‘a scheme of arrangement in Travancore would be a discharge to'a creditor 
enforcing the liability of the defendants in a Court in British India. It may 

be that the Travancore State adopts the Indian Companies Act, but its Acts 

and orders cannot bind a Court in British India which has a complete system 

of company legislation of its own. In Vocation (Foreign), Ltd., In re? it was 

held that a Court can in the exercise of its jurisdiction in personam restrain a 
person properly served in England from proceeding with an action brought 

in a foreign Court to enforce a liability incurred abroad ; but it was also 

held that the Court would be reluctant to exercise such jurisdiction against 

a person domiciled abroad. Similarly the Travancore Court or the Cochin 

Court cannot exercise its own jurisdiction to stop proceedings against the 
defendants and prevent the plaintiff from enforcing the defendants’ liability 

in a British Indian Court. The proceedings of the Alleppey and Cochin 
Courts are proceedings in foreign Courts and cannot be applied in Bombay 

as a defence to an action by a Bombay creditor. The plaintiff is not bound 

by the law of Travancore or Cochin, whatever it is, and cannot be taken 

to have contracted with reference to it. In my opinion the consequences 

of the proposition as to which defendants’ counsel contended would be startl. 

ing. It would mean that if a British Indian subject makes a contract in 
British India with the subject of a foreign country, he is liable to have his 

rights in British India curtailed by the proceedings and orders of a Court 

in the foreign country when he can well enforce the defendants’ liability in 

a Court in British India, Even if the defendants are discharged from liabi- 

lity by reason of the law of Travancore and Cochin, this Court cannot hold 

that they are discharged in British India. The law invoked by the defend- 

ants is not the law of the country to which the contracts belong, nor by which 

‘the contracting parties can be taken to have agreed to be bound. The-law 
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invoked is really the law of Travancore and Cochin by which the parties 
have not agreed to be bound. As pointed out by Lord Kenyon C. J. in 
Smith v. Buchanan? it is no answer to an English subject suing on a lawful 
contract made in England to say that by the law of the foreign country the 
defendants are discharged from liability for their debts by reason of the 
defendants having relinquished all their property to their creditors in the 
foreign country. No question here arises of the plaintiff as one creditor hav- 
ing a larger share of the assets of the company than the other creditors, 
because the company has not been wound up. Taking all these circumstances 
into consideration, I am of opinion that the plaintiff’s rights under the two 
contracts against the defendants remain unaffected by the orders and pro- 
ceedings of the Courts at Alleppey and Cochin, The question whether this 
decree will be ineffectual or difficult of execution is not one with which this 
Court is at present concerned... 


The defendant-bank appealed to the High Court. 
The appeal was heard by Beaumont C. J. and Kania J., when the following 
judgment was delivered on March 13, 1940. 


BEAUMONT C. J. This is an appeal from a decision of Mr. Justice B. J. 
‘Wadia. The plaintiff is suing the defendant-bank for a sum of Rs. 15,000 
which had been placed by him on deposit account with the defendant-bank. 

The first defence is that this Court has no jurisdiction to entertain the 
suit because the whole cause of action arose out of Bombay. The second 
contention is that even if the Court has jurisdiction, the debt of the plaintiff 
has been discharged under a scheme of arrangement between the defendant- 
bank and their creditors sanctioned by the Court of Travancore State, in 
which the defendant-company was registered. 

The material facts are not in dispute. On September 1, 1936, the plaintiff, - 
who describes himself as Senior Auditor, Chief Auditor’s Office, G. I. P. 
Railway, wrote to the defendant-bank to be informed of the rate of interest 
allowed by the bank on fixed deposits. In reply to that letter the Bank wrote 
on September 5, 1936, a letter, stating that the rates of interest for deposits 
of six months, one year, and two or more years were four, five and fivé and 
a half per cent. per annum respectively, interest being payable half yearly. 
Then occurs this phrase “Remittance may be made towards credit of our 
account with the National City Bank of New York, Bombay, and the same 
will be accepted by us as at par and interest allowed from the date on which . 
credit will be afforded to our account at that end.” The Bank enclosed 
opening forms for fixed deposit account. On October 1, 1936, the plaintiff 
deposited with the National City Bank of New York, Bombay, Rs. 11,000, 
and at the same time filled in and forwarded to the defendant-bank a form 
for the opening of a fixed deposit account, which is exhibit 6. That form was 
sent to the defendant-bank at their head office at Alleppey in Travancore 
State. The deposit was accepted by them, and they sent to the plaintiff a 
deposit receipt, which is exhibit A, with a covering letter dated October 
6, 1936. Exhibit A acknowledges the receipt from the plaintiff of Rs. 11,000 
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as a deposit repayable two years after date with interest at the rate of five P.C. 
and a half per cent. per annum. That is signed by the Manager, and below 1941 
the signature there is a note in these terms : pane 
TRAVANCORE 
BANK 
p, 
DHRIT RAM 


“Interest will cease at the expiration of two years when this receipt must be 

sent in for payment or renewal endorsed by the Depositor. No notice will be 
issued by the Bank.” 
On March 2, 1937, the plaintiff made a further deposit of Rs. 4,000 for one 
year, on which he also claimed interest at five and a half per cent. per annum. 
The Bank accepted that and sent him a deposit receipt, which is exhibit B, 
in the same form as the receipt, exhibit A. It is admitted that on four occa- 
sions interest on the loan was sent to the plaintiff in Bombay by a cheque. 
After the deposit became payable, the plaintiff demanded payment, but this 
was not forthcoming, and correspondence took place. On May 3, 1938, the 
defendant-bank wrote to the plaintiff saying : 

“The payment of the said deposit will be made to you early next week by our 

cheque on Bombay, with interest up to date of payment.” 
However, the payment was not made, and the Bank got into difficulties, 
‘and eventually there was a petition in the Travancore High Court to wind 
up the Bank, and in winding-up proceedings a scheme of arrangement be- 
tween the Bank and their creditors was sanctioned by the High Court in 
Travancore and also, we are told, by the High Court in Cochin. ‘That ts 
irrelevant for the present purpose. Under that scheme of arrangement the 
creditors accepted certain payments and the allotment of certain shares in 
discharge of their debts. The plaintiff has not assented to that scheme of 
arrangement, and the most important question on this appeal is whether the 
scheme is binding upon him. 

The question whether this Court has jurisdiction, regarded as an independ- 
ent question, is really academic. If we are against the plaintiff, it does not 
much matter whether we are against him on the merits or on the question of 
jurisdiction. If we are in favour of the plaintiff, I think it must necessarily 
be on the ground that the contract was to be performed in Bombay, and 
that fact would necessarily give jurisdiction to the Court. The learned trial 
Judge took the view, on the question of jurisdiction, that the letter of Sep- 
tember 5, 1936, giving the terms on which deposits would be accepted, 
amounted to an offer, that the payment of the deposit amounted to 
an acceptance of the offer and that, therefore, the contract was made in 
Bombay where the offer was accepted. I am not prepared to accept 
that view. In my opinion the letter of September 5 does not amount to an 
offer, although there are no doubt expressions in the letter which give some 
support to that view. To my mind, all that the- letter amounts to is a 
statement of the terms on which the defendant-bank were prepared to accept 
deposits. The learned Judge relied on the words : “ Remittance may be made 
towards credit of our account with the National City Bank of New York, 
Bombay, and the same will be accepted by us as at par” as a definite offer 
to accept whatever deposits might be made. But it is to be noticed that no 
time is fixed for the acceptance of the offer, and no amount of deposit is 
specified. It is hardly conceivable that the Bank meant to make an offer 
to accept a deposit, however small or however great, and to pay interest at 

R. 72. 


Beaumont C.J. 
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P.C. five and a half per cent. per annum for a period however long. The plaintiff 
1941 might have been able to control large sums of money, and if the learned 
akaa Judge’s view of this letter is right, he might have accepted the offer of the 
a e Bank by depositing a sum of, say, ten lakhs of rupees for ten years at five 
i: and a half per cent. I cannot conceive that the Bank ever intended to make 
Durit Ram an offer of that nature. In my opinion, this letter amounts to no more than 
ps an intimation of the terms of deposit, the rate of interest which: would be 
BeaumontCJ. allowed and the method by which the deposit could be made, which was 
~ through an agent of the Bank in Bombay. I think that the real offer was 
the fixed deposit form filled up by the plaintiff, coupled with the actual pay- 
ment which was made in Bombay, and the acceptance of the offer, which 
resulted in a contract, was the sending to the plaintiff of the deposit receipt. 
If that is so, the actual making of the contract took place at the place where 

the offer was accepted, namely, Alleppey. 

It was then argued on the question of jurisdiction that the fact that the pay- 
ment was made in Bombay would give-jurisdiction to this Court, because 
payment is one of the essential facts which the plaintiff must prove and, there- 
fore, constitutes part of his cause of action, to which it is replied that the place 
of payment is not an essential fact to prove. I do not think it necessary to 
decide that point, because, as I have said, if we are in favour of the plaintiff, 
it must be on the ground that the contract is to be performed in Bombay, and 
that fact will give us jurisdiction, and I, therefore, come at once to the second 
question, namely, whether the plaintiff was bound by the scheme of arrange- 
ment sanctioned by the High Court of ‘Travancore. 

In my opinion the law on the subject is well settled. The performance of 
a contract is governed by the proper law of the contract, and the proper 
law of the contract governs the rights and obligations under it and the proper 
method of discharge of the contract. If the proper law of the contract be 
the law of Travancore, then, in my opinion, the plaintiff is bound by a dis- 
charge of the contract which has taken place in accordance with the law of 
Travancore. If, on the other hand, the proper law of the contract is the law 
of British India, then the plaintiff is not bound by a discharge of the con- 
tract which took place under a system of law to which he is not subject. 
The law is very clearly stated by Bovil C. J. in Ellis v. M’ Henry. The 
learned Chief Justice says (p. 234) :— 

“In the first place, there is no doubt that a debt or liability arising in any 
country may be discharged by the laws of that country, and that such a discharge, 
if it extinguishes the debt or liability, and does not merely interfere with the reme- 
dies or course of procedure to enforce it, will be an effectual answer to the claim, 
not only in the Courts of that country, but in every other country.” 

Then, later on, he says (p. 234): “Secondly, as a general proposition, it is 
also true that the discharge of a debt or Hability by the law of a country other 
than that in which the debt arises, does not relieve the debtor in any other coun- 
try ”. That case has been followed in subsequent cases, and I may refer parti- 
cularly to Gibbs & Sons v. Societe Industrielle et Commerciale des Metaux? 
and New Zealand Loan and Mercantile Agency Company v. Morrison? The ` 


1 (1871) L. R. 6 C. P. 228. 3 [1898] A. C. 349. 
2 (1890) 25 Q. B. D. 399. 
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domicile of the parties to the contract is irrelevant. What we have to con- P.C. 
sider is what is the proper law of the contract, and in that connection we have 1941 
to ascertain as best as we may what was the real intention of the parties as 7" 
to the law which was to govern the contract. In determining the proper law d eg 
of the contract the Court always has regard both to the law of the place where j. 
the contract was made and the law of the place where the contract was to be DaRIT Ram 
performed. As I have said, the place where the contract was actually made — 
was Travancore, but te my mind that fact cannot have much bearing on the Beaumont CJ. 
question what was the proper law to govern the rights and obligations of the pi 
parties under the contract, because, although it is the acceptance of the offer 
which results in a contract, and the acceptance of the offer was in Alleppey, 
the negotiations between the parties show that the real substance of the con- 
tract namely payment was to be performed in Bombay. Prima facie, if money 
is to be paid through an agent in Bombay by a person residing in Bombay, 
one would expect that repayment would also be through an agent in Bombay. 

Mr, Engiheer has referred us to cases relating to banks, particularly Rex v. 
Loviti+ which have established that where a customer is dealing with a parti- 
cular branch of a bank, payment to him under any contract made with the 
bank would prima facie be at that branch, and nowhere else. Mr. Engineer 
contends that the National City Bank of New York not being in any sense 
a branch of the Travancore Bank, the principle which applies is that payment 
by a bank is to be made at the proper office of the bank and the only proper 
office of the bank, which is shown to exist] in this’ case, is the head office at 
Alleppey. On the other hand, it is contended by Mr. Manekshaw for the 
respondent that the principle, under which payment by a bank is made at the 
branch with which the plaintiff deals, would apply equally toa dealing taking 
place through an agent of the bank. It is, of course, clear that an agent of the 
Bank is not by any means in the same position as a branch office. The branch 
office would naturally know what the state of the customer’s account is, 
whereas a mere agent of the bank would have no such knowledge, and I am 
not prepared to hold that the principle illustrated in Rex v. Lovitt would 
apply to an agent of a bank. At the same time, taking all the facts into 
account in connection with this contract, it seems to me reasonable to hold, 
unless the parties have otherwise expressly agreed, that repayment was to be 
made by the same means as the original payment. Mr. Engineer, however, 
‘contends that by the deposit receipt the parties have contracted that pay- 
ment is to be at Alleppey, and he relies on the note at the bottom of the 
receipt, exhibit A, which! states “Interest will cease at the expiration of two 
years when this receipt must be sent in for payment or renewal endorsed by 
the depositor”. I think that that note forms part of the receipt, although 
it appears below the signature of the Manager. But it is a new term intro- 
duced into the contract by the bank. The place of payment forms no part 
of the original offer, and there is no evidence that this note was ever drawn 
to the attention of the plaintiff, or that he ever accepted it. However, I will 
assume for the purposes of my judgment that’ he is bound by the terms of 
that note as part of the contract. It is to be noted, however, that the receipt 
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does not stipulate that payment will only be made at Alleppey. What it says 
is that the receipt must be sent in for payment. That, to my mind, merely 
deals with the evidence which the Bank will require before they pay. They 
will not pay, unless they get the receipt. It does not stipulate in so many 
words that payment of either the principal or interest is to be made at Allep- 
pey. It is well settled that where a contract is ambiguous, the Court may 
look at the subsequent conduct of the parties to the contract as showing 
what view they themselves took of the contract, and that may afford the 
Court some indication as to what the contract means. That principle, of 
course, does not apply where the contract is clear. In such a case the Court 
can only give effect.to the terms of the contract. But here there is certainly 
na clear and unambiguous contract providing that payment shall be made 
at Alleppey, and it is, therefore, to be noticed that in fact payment of interest 
never was made at Alleppey, and that when the plaintiff demanded payment 
of interest at Bombay, his demand was accepted. That, again, i$ not conclu- 
sive, because whatever the strict rights of the parties were it would be reason- 
able for the Bank in fact to make the payment of the principal or interest 
by a cheque sent to the depositcr, if he was willing to accept the payment in 
that way. But for the purpose of determining what was the proper law of 
the contract, we have to decide what were the strict rights of the parties as to 
the performance of the contract. Regarding the matter as an ordinary busi- 
ness transaction, it seems to me obvious that the parties cannot have intended 
that payment should be made in Travancore. It is not disputed that place of 
payment of interest is the same as the place of payment of capital, and if the 
payment of capital was in Travancore, payment of interest must be in Travan- 
core also. But it is quite inconceivable that the plaintiff in Bombay should’ 
have contemplated making a deposit in Travancore, if he would have to proceed 
twice a year to Travancore in order to collect his interest. It would take him, 
I suppose, about four days to get to Travancore and back, and the journey 
would cost him more than the amount of the half year’s interest. It is ridi- 
culous therefore to suggest that the parties contemplated anything of that 
sort. It seems to me, taking all the circumstances into account, the fact that 
the transaction was initiated by a statement that the Bank would accept pay- 
ment through their agent.in Bombay, that the payment was in fact accepted’ 
by the Bank through their agent in Bombay, that payment of interest was 
made by the plaintiff in Bombay, and that when he demanded payment 
of capital in Bombay, that demand was not refused, that the proper 
inference to be drawn is that the place where this contract was to be 
performed was Bombay. No doubt, the receipt had to be sent, as a condition 
precedent, to Travancore, but the plaintiff, in my opinion, was entitled to 
demand payment in Bombay. There being no place for payment stipulated, 
the provisions of s. 49 of the Indian Contract Act would apply, and the Bank 
could have called upon the plaintiff to name the place at which the contract’ 
must be performed. But not having done so, they are not entitled to insist, 
that the contract must be performed in Travancore. On those grounds [ 
think that the contract was performable in Bombay, and, therefore, it is the 
law of British India which governs the performance of the contract. It fol- 
lows that the plaintiff is not bound by the scheme of arrangement sanctioned! 
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under a different system of law, and that accordingly. the appeal must be P.C. 
dismissed with costs. Liberty to the respondent to withdraw the amount 1941 


deposited in Court towards the costs of the suit as well as the appeal. pa 
TRAVANGORE 

The defendant bank appealed to His Majesty in Council. BANK 
D. N. Priit K. C. and R. J. T. Gibson, for the appellants. E RAM 


Sir Thomas Strangman K. C. and S. P. Khambaita, for the respondent. caren 


LORD ATKIN. . This is an appeal by the defendants from a decree of the eee CJ. 
Appellate, Division of the High Court of Bombay affirming a decree of B. J. 
Wadia J. in the High Court in favour of the plaintiff. The dispute involves 
a relatively simple question. arising in the business of banking. The defend- 
ants, who will be called hereafter the Bank, are a company incorporated 
according to the laws of the State of Travancore and apart from a branch 
office in the State of Cochin have their head and only office at Alleppey in 
that State. * They have no branches elsewhere. In September, 1936, the 
plaintiff, who resided and was in permanent employment in Bombay, wrote 
to the Bank at Alleppey asking for the rate of interest allowed on fixed depo- 
sit. On September 5, 1936, the Bank wrote back stating that their present 
rates of interest for deposits of six months, one year, and two or more years 
were four per cent., five per cent. and five and a half per cent., respectively : 

“Remittance may be made towards credit of our account with the National City 
Bank of New York, Bombay, and the same will be accepted by us at par, and 
interest allowed from the date on which credit will be afforded to our account at 


that end. Enclosed please find the necessary opening forms for fixed deposit account 
which please return duly completed and signed on remittance being made.” 


On October 1, 1936, the plaintiff paid 11,000 rupees to the account of the 
Bank in the National City Bank of New York, Bombay, filled up the Bank’s 
opening form, and wrote to the Bank at Alleppey enclosing the executed form 
and also the specimen signature card and requesting the issue of a fixed 
deposit receipt for two years in his name. The opening form is in the follow- 
ing terms :— 


Place : Bombay. 


Dated 1.10,1936. 
The Manager, 


The State Aided Bank of Travancore Ltd., 
_ Alleppey, 
Dear Sir, 
Please receive the sum of Rs. Eleven thousand only sent herewith as per detail 
below :— . 
Cash. 
Notes. 
Cheque, Bills, etc. 11,000 credited to your account in the National 
City Bank of New York, Bombay. 
Total Rs. 11,000 
as a fixed deposit repayable 24 months after, bearing interest at the rate of 52 per 
cent. per annum as per your Rules and issue a receipt in the name of Mr. Dhrit 
Ram Senior Auditor, Chief Auditor’s Office, G. I. P. Railway, Bombay V. T. The 
specimen signatures are also attached. 
Yours faithfully, 
Signature :~——-Dhrit Ram 
Full Address as given above. 
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If the deposit is in more than one name, please say if it is a joint or either survivor 


deposit. 
Specimen Signature. 
l. Dhrit Ram. 
2. Dhrit Ram. 
3. Dhrit Ram. 


On October 6 the Bank wrote enclosing the deposit receipt “with effect 


Lord Atkin from the 1st inst.” The deposit receipt is in the following form :— 


kad 


THE STATE AIDED BANK OF TRAVANCORE LIMITED. 


Interest to run T- DEPOSIT RECEIPT. Due on 1.10.1938. 
from 1.10.1936 7 
and payable ALLEPPEY, 6th October, 1936. 
$ yearly on As of Ist October, 1936. 
2nd July and 
2nd January. 
Rs. 11,000/- ~ l : e 


RecetveD from Mr. Dhrit Ram, Bombay, 
Rupees Eleven thousand only as a Deposit repay- 
able two years after date with interest at the rate 
of five and a half per cent. per annum. 





NOT TRANSFERABLE, 


No. 10/229. TES: : 
FOR THE STATE AIDED BANK OF TRAVANCORE LTD. 


Sp. 
MANAGER. 


Ented. Sd. 


Accountant. | 
Interest will cease at the expiration of two years when this receipt must be sent 


in for payment or renewal endorsed by the Depositor. No notice will be issued 
by the Bank. > 

There was a difference of opinion in Bombay as to the documents consti- 
tuting the contract, the trial Judge holding that the Bank’s letter of Sep- 
tember 5 was an offer accepted by the plaintiff by paying the money to the 
New York Bank and sending the opening form. The Chief Justice quite 
rightly thought that the letter of September 5 was merely a quotation of 
business terms, and that the contract was made by the offer by the plaintiff 
in the opening form accepted by the Bank by the issue of the deposit receipt. 
He therefore held, and their Lordships have no doubt rightly held, that the 
contract of deposit was made at Travancore. A similar transaction took place 
in March, 1937, when similar documents passed : the deposit in this case 
was for 4,000 rupees forfone year at five and a half per cent. Interest was 
paid by the Bank to the depositor on four occasions at the fixed terms by 
sending him a cheque on a bank in Bombay, only in one case on the New 
York Bank. In March, 1938, when the second deposit of 4,000 rupees be- 
came due, the Bank was in difficulties, and correspondence followed, the 
plaintiff asking for payment, the Bank putting him off. Later, in 1938, 
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creditors’ petitions were presented to the Travancore Court for winding up P.C. 
the Bank, ‘while the Bank obtained time from the Court for the purpose of 1941 
getting its approval to a scheme of arrangement : all proceedings against the mais 
Bank were stayed meanwhile. On March 3, 1939, the Court at Alleppey ale ve teas 
having before it proof of duly advertised meetings of creditors and that the i 
scheme of arrangement had been approved by a majority of more than three- DERIT RAM 
fourths in value of the creditors present in person or by proxy, approved the —— 
scheme and declared it binding on the Bank and all its creditors. In substance 2°74 44 
the creditors were given fully paid preference shares of 50 rupees nominal ` ` 
value on the full amount due to-them with an option to take twenty-five per 
cent. in cash and a charge on all the then assets of the Bank to secure the 
repayment of their debts. 

If the plaintiff is bound by this arrangement it would afford, as pleaded, 
a good defence to the present action, which was commenced in Bombay on 
December 15, 1938, to recover the two sums of Rs. 11,000 and Rs. 4,000. 
There appears to have been no evidence before tha Court as to the terms 
of the Bank’s constitution as a company, as to the meaning of the State aid 
referred to in its title or as to the provisions of the company law in Travan- 
core. It is however conceded that by the law of Travancore the order of the 
Court makes the scheme of arrangement binding on all creditors wherever 
situate ; and—apart from the question of jurisdiction of the Bombay High 
Court which will be mentioned later—the only question argued in the Courts 
in India and before us was whether the contract between the parties was 
gorverned by Travancore law. Their Lordships therefore proceed to determine 
the case on this footing, and express no opinion on any question that might 
arise as to the effect of a scheme of arrangement valid by the law of the 
domicile of such a company as this. The law which governs a contract 
depends upon the intention of the parties express or implied. There is no 
intention expressed in these documents and the Courts are left to infer the 
intention by reference to considerations where the contract was made and 
how and where it was to be performed. The learned Chief Justice, though 
he came to the conclusion that the contract was made at Travancore, was of 
opinion that it was to be performed, i.e. discharged, at Bombay. Their 
Lordships cannot agree. With the greatest respect to the Chief Justice he 
does not appear to have given sufficient weight to the fact that this is a bank- 
ing transaction entered into at the only office of the Bank where in ordinary 
matters banking business of this kind has to be completed. The decisions in 
Rex v. Lovitt and in Joechimson v. Swiss Bank Corporation? establish in 
the case of fixed deposit and current account, respectively, where payment 
is to be made. In the present case the terms of the deposit receipt which 
plainly form part of the contractual documents providing that the receipt 
must be sent in for payment, i.e. to Travancore, point strongly to payment 
at Travancore where, it must be remembered, the books of the Bank are and 
where the signature card is kept, and where any cross-claims by the Bank 
would be known. The Chief Justice appeared to think that because payment 
of the deposit was made to the Bank’s agents in Bombay it was reasonable 


1 1912] A. C. 212. > 2 [1921] 3 K. B. 110. 
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P. C. to hold that repayment was to be made by the same means as the original 
1941 payment. But in-the meantime the depositor might have changed’ his resi- 
eae dence to other parts of India or abroad and the Bank might have changed 


B oa its agents in Bombay or ceased to have any. It would seem remarkable that 
a as a matter of legal right the Bank could refuse to repay the depositor at 


Darit Ram Travancore, or the depositor, if at Travancore, insist on being paid in 
— Bombay. The initial quotation of business terms in the letter of September 
Lord Atkin 5 1936, that remittance might be made to credit of the defendant Bank at 
a the National City Bank of New York, and “ will -þe accepted by us at par”, 
can presumably only mean that the payment will be treated as-a payment to 
us at Travancore. The fact that the interest payments were made by a cheque 
on Bombay appears to have very little bearing. No doubt as a matter of 
banking facilities such payments would so be made, just as it is highly prob- 
able that if the Bank had. continued a prosperous existence it would have 
paid off the deposits in a‘similar manner. But this throws no* appreciable 
light on the strict legal position, When consideration is being given to the 
question, what law did the parties intend to govern the contract? it seems 
proper to bear in mind that the promisor i¢ a Bank incorporated under 
Travancore law with apparently some connection with the State of Travan- 
core, and governed as to its business by any law of Travancore that may 
affect banking, including laws, if any, as to interest, limitations on borrow- 
ing, legal tender and the like. It seems highly improbable that such an insti- 
tution would contemplate making contracts part of which would be governed 
by the law of Travancore and part by the law of the place of residence of its 
customers or debtors. But whatever importance should be attached to this, 
their Lordships come to the conclusion that not only the place where the 
contract was made but also the place where the contract was to be performed 
was Travancore and that the law of that State governs the transaction. The 
defendants, therefore, were protected by the terms of the scheme of arrange- 
ment. It has become unnecessary on this view to discuss the-question of juris- 
diction. It is indeed possible that the controversy between the parties might 
be resolved by reference to the Bank’s rules, referred to in the opening form, 
and apparently, therefore, incorporated in the contractual terms whether the 
plaintiff saw them or not. But on the rules being tendered ‘in evidence the 
trial Judge rejected them, but whether because the plaintiff had not received 
them, or on the ground that they were not formally proved by any Bank 
witness to be the mules referred to, is not clear. No objection was taken to 
the Judge’s decision and the rules’ were not referred to-in argument before 
the Appellate Division or this Board. 

Their Lordships will humbly advise His Majesty that, the appeal be 
allowed, the decrees in the High Court be set aside, with costs, and that 

the suit be dismissed. The respondent must pay the costs of this appeal. 


Appeal allowed. 


Solicitors for appellants : Lattey & Dawe. 
Solicitors for respondent : T. L. Wilson & Co. 
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FULL BENCH—APPELLATE CIVIL. 


Before Sir John Beaumont, Kt., Chief Justice, Mr. Justice Wassoodew, 
and Mr. Justice Sen. 


ABDULLAMIYAN ABDULREHMAN 
V. 
THE GOVERNMENT OF BOMBAY.* 


Bombay Revenue Jurisdiction Act (X of 1876), Sec. 11—“ Act or omission of a 
revenue officer”-—Order passed without jurisdiction—Nullity—Such order need 
not be set aside—Ultra vires order presents no bar—Indian Limitation Act (IX 
of 1908), art. 14. 

Where a revenue officer purports to do an act or pass an order which is in- 
valid, his action does not operate to raise a bar under s. 11 of the 'Bombay 
Revenue Jurisdiction Act, 1876. 

3 Anant Krishnaji v. The Secretary of State for Indiat, approved. 

j Where an authority which purports to pass an order is acting without juris- 
diction, the purported order is a mere nullity ; and ıt is not necessary for any- 
body, who objects to that order, to apply to set it aside. He can rely on its 
invalidity when it is set up against him, although he has not taken steps to 
set ıt aside. Such an order does not give rise to any right whatever, not even 
to a right of appeal. 

7 Surannanna V. Secretary of State for India,2 Malkajeppa V. Secretary of State 
for India, Rasulkhan Hamadkhan v, Secretary of State for India Dhanji V. 
The Secretary of State, Patdaya V. Secretary of State,6 Sulleman V. Secretary 
of State, and Manibhai v. Nadiad City Munictpality,® followed. 

à The above principle decided in cases under art. 14 of the Indian Limitation 
Act, 1908, applies also to s. 11 of the Bombay Revenue Jurisdiction Act, 1876. 


Suit for declaration and injunction. 

In 1906 the Collector of Ahmedabad granted a plot of land measuring 533 
square yards situated in Jamalpur in the city of Ahmedabad to Abdulrehman 
(father of plaintiff, Abdullamiyan) on lease for a term of ten years. 

On December 3, 1918, the Collector of Ahmedabad granted a fresh lease of 
the land to the plaintiff's father at the rate of eight annas per square yard, 
without any period being fixed for the lease. 

In 1927 the plaintiff's father died. 

: On July 20, 1933, the then Collector of Ahmedabad being of opinion that 
the lease granted in 1918 was beyond the powers of the Collector, terminated 


* Second Appeal No. 818 of 1939, s.c. 2 Bom. L. R. 261. 
from the decision of G. S. Raja- 3 (1911) I. L. R. 36 Bom. 325, 
dhyaksha, District Judge of Ahmeda- s.c. 14 Bom. L. R. 382. 
bad, in Appeal No. 415 of 1937, 4 (1915) I. L. R. 39 Bom. 494, 
confirming the decree passed by s.c. 17 Bom. L. R. 513. 
C. C. Shah, Joint First Class Sub- 5 (1920) I. L. R. 45 Bom. 920, 
ordinate Judge at Ahmedabad, in ‘ s.c. 23 Bom. L. R. 279. 

' Civil Suit No. 468 of 1935. 6 (1923) 25 Bom. L. R. 1160. 

1 (1930) I. L. R. 55 Bom. 166, 7 (1927). 30 Bom. L. R. 431. 

s.c. 33 Bom. L. R. 213. 8 (1926) 28 Bom. L. R. 1465. 


2 (1900) LL. R. 24 Bom. 435, 
R. Td. 
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the lease and informed the plaintiff that he would be treated as an annual 
tenant. 

On September 30, 1933, the plaintiff appealed to the Revenue Commissioner 
against the’ order passed by the Collector, The Commissioner held, on 
May 28, 1934, that the lease granted by the Collector in 1918 was ultra vires 
of him and that the order passed by the Collector in 1933 rescinding the lease 
was beyond his powers. The Commissioner, however, acted under s. 211 
of the Land Revenue Code, 1879, cancelled the lease, and directed that the 
tenancy granted to the plaintiff was an annual one. The above order was 
communicated to the plaintiff on August 1, 1934. 

The plaintiff did not appeal against the order to Government. 

On April 4, 1935, the plaintiff sued the Government of Bombay to obtain 
a declaration that the lease granted in 1918 was valid and binding on Govern- 
ment, and for an injunction restraining the defendant and their officers from 
interfering with the plaintiff’s possession and enjoyment of the property 
leased to him. 

The trial Court dismissed the: suit on the ground that the plaintiff not | 
having appealed to Government from the order passed by the Commissioner 
in 1934, the suit was barred by s. 11 of the Revenue Jurisdiction Act, 1876, 
for the following reasons :— 


“The only order that now operates against the plaintiffs and gives them a cause 
of action is the order of the Commissioner dated May 28, 1934. The order of the 
Collector dated July 20, 1933, as such, is no longer operative and it gives no caus 
of action to plaintiff. The fact that the ‘Collector’s order of July 20, 1933, is ultra 
vires will, therefore, make no difference... It is not possible to say that the order 
of the Commissioner dated May 28, 1934, is ultra vires. The Commissioner’s order 
may be just and proper or it may not be so; it may be justifiable or it may not be 
justifiable. But the order dated May 28, 1934, is an order which the Commissioner 
was competent under s. 211 of the Land Revenue Code to make, and so far as the 
law goes, there is nothing to prevent him exercising his powers under s. 211 even 
in 1934, I therefore think that so far as the suit is against the order dated May 28, 
1934, s. 11 of the Revenue Jurisdiction Act will apply.” 


This decree was, on appeal, confirmed by the District Judge, on the follow- 
ing grounds :—- 


“The plain meaning of s. 204 of the Land Revenue Code is that an appeal shall 
lie to the Governor in Council from any decision or order passed in the first appeal 
so far as it sets aside the Collector’s order dated July 20, 1933, or it is an original 
order passed by him sue motu setting aside the lease granted by the Collector in 
1918. In either case it is an order which is appealable under s. 204. .and as ad- 
mittedly no such appeal has been preferred, a suit instituted without such appeal 
being filed is barred under s: 11 of the Revenue Jurisdiction Act.” 


The plaintiff appealed to the High Court. 
The appeal was heard by Broomfield and Wassoodew JJ., when their 
Lordships referred the following question to a full bench :— 


Whether the fact that an act or order of a Revenue Officer is invalid or, ultra 
vires prevents the operation of s. 11 of the Revenue Jurisdiction Act and gives 
jurisdiction to the Court to entertain a suit on account of the act or order which 
would otherwise be barred by that section.” 


The following referring judgment was delivered on October 10, 1941.. ` 


VOL. XLtiv.] THE BOMBAY LAW REPORTER, 


BROOMFIELD J. This appeal raises an important question in corinéction 
with s. 11 of the Revenue Jurisdiction Act which provides :— 


“No Civil Court shall entertain any suit against the Crown on account of any 
act or omission of any Revenue-officer unless the plaintiff first proves that, previ- 
ously to bringing his suit, he has presented all such appeals allowed by the law 
for the time being in force as, within the period of limitation allowed for bringing 
such suit, it was possible to present.” 


E] 


A plot of land outside the Kalupur Gate at Ahmedabad was leased by the 
Collector to the appellants father in 1906 for a period of ten years. In 
December, 1918, the lease was renewed subject to conditions but without any 
period being fixed. 

In 1933 a new Collector terminated the lease on the ground that it had 
been granted without authority and informed the appellant (whose father had 
died in the meanwhile in 1927) that he would be treated as an annual tenant. 
' Against this order an appeal was made to the Commissioner. On May 28, 
1934, the Commissioner disposed of the appeal. He held (1) that the lease 
of 1918 was ultra vires of the Collector, (2) that, however, the Collector in 
1933 had no power to review his predecessor’s order. The Commissioner 
acting as a revising authority under s. 211 of the Bombay Land Revenue 
Code terminated the lease of 1918 and directed that the tenancy should be 
treated as an annual one. 

This order was communicated to the appellant by a letter from the City 
Survey Officer, Ahmedabad, dated August 1, 1934, and he was called upon 
to produce the sanads which had been granted to him. No appeal was made 
to Government against the Commissioner’s order. 

On April 4, 1935, the appellant filed a suit against the Secretary of State 
(subsequently changed to the Government of the Province of Bombay) 
claiming the following reliefs :—(1) A declaration that the lease of 1918 is 
binding on Government, (2) an injunction restraining Government and its 
subordinates from obstructing the plaintiff’s enjoyment and possession of the 
property and from cancelling the sanads contrary to the lease, (3) any other 
equitable relief that might be deemed proper. 

The plaint averred in paragraph 12 that the Collector’s order of 1933 was 
beyond his powers and illegal and that the Commissioner’s order in appeal 
was also without authority and illegal. In paragraph 13 the cause of action 
for the suit was stated to have arisen when the orderd of the Collector and 
of the Commissioner were communicated to the plaintiff. 

The defendant set up the bar of s. 11. Both the trial Court and the 
District Judge in appeal have held that the suit is barred under the section. 

In this second appeal it has been argued, firstly, that the plaintiff’s cause 
of action was the letter received from the City Survey Officer on August 1, 
1934, which, not being an act or order of a revenue officer, could not invoke 
the bar of s. 11. But this argument, which does not appear to have been 
advanced in the Courts below, is, in our opinion, plainly untenable. The 
City Survey Officer’s letter was merely the channel by which the Commis- 
sioner’s order was communicated to the plaintiff. The cause of action for 
the suit, as is clear from paragraphs 12 and 13 of the plaint, was the orders 
of the Collector and the Commissioner terminating the lease. The suit must 
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undoubtedly be said to be one on account of the act p! a Revenue Officer 
within the intendment of s. 11. 

Another new point has been advanced on behalf of the appellant which 
causes much more difficulty. It is contended by Mr. Shah that the Com- 
missioner’s order was ultra vires, that it is not necessary-to appeal against 
such an order and that the question whether s. 11 applies cannot be decided 
until the case has been decided on the merits. I may mention that the trial 
Court held that the order was not ultra vires, but the District Judge has not 
expressed any opinion on the point. l 

Apart from authority and having regard simply to the language of s. 11, 


Broomfield J this argument would seem to be no less untenable than the other. The 


——— 


language of the section is perfectly plain. The civil Courts are prohibited 
from entertaining any suit against Government on account of any act or 
omission of any Revenue Officer unless the plaintiff has exhausted’ his right 
of appeal, An order is an act, and prima facie if the suit is on account of 
an order of a Revenue Officer, it must be within the section, whether the 
order be valid or invalid. 

We have not been referred to any Privy Council case which deals directly 
with section 11 of the Revenue Jurisdiction Act. But there are observations 
of their Lordships in Bhagchand Dagadusa v. Secretary of State for India 
which seem to be very much in point. Their Lordships were dealing there 
with s. 80 of the Civil Procedure Code, which both in form and apparent 
object is very similar to s. 11 of the Revenue Jurisdiction Act. It prohibits 
the institution of any suits against Government or a public officer until the 
expiration of two months after service of a formal notice on Government or 
the public officer as the case may be. This High Court in a number of cases 


‘had held that the section did not apply andino notice was necessary in the 


case of certain suits, i.e. suits for injunction. The Privy Council disapproved 
of those cases holding that s. 80 is express, explicit and mandatory, that it 
admits of no implications ‘or exceptions, and that to read any qualification 
into it 1s an encroachment on the function.of legislature. Those observations 
it seems to us apply with as much force to s. 11'of the Revenue Jurisdiction 
Act as to s. 80 of the Civil Procedure Code. 

There is no doubt, however, that Mr. Shah’s argument is supported by a 
decision of this Court in Anant Krishnaji v. The Secretary of State for 
India? There was a difference of opinion in that case between the Chief 
Justice and Mr. Justice Baker as ta whether a certain order made by a 
Revenue Commissioner was within his powers. That point was referred to 
a third Judge and ultimately went to the Privy Council when the order was 
held to be legal and valid. But the Chief Justice and Mr. Justice Baker 
agreed on two points (1) that the suit with which they had to deal was a 
suit on account of the order within the meaning of s. 11, (2) that the ques- 
tion whether the section applied to bar the suit depended on whether the 
order was a valid order or not. The learned Chief Justice said (p. 171) :— 

“If, however, the order of the Commissioner and the order of forfeiture founded 
upon it were invalid, then the appellant was not bound to appeal from them but 


1 (1927) L. R. 54 Í. A. 338, 2 (1930) I. L. R. 55 Bom. 165, 
S.C. 29 Bom, L. R. 1227. s.c. 33 Bom, L. R. 213.. 
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was entitled to wait until he was attacked. This has been laid down in many cases 
the last of which is Laxmanrao Madhavrao vy. Shriniwas Lingo, the passage in ques- 
tion being at p. 394,” 


Mr. Justice Baker said (p. 176) :— 

“The real question in this appeal is whether the order made by the Commis- 
sioner was one which he had power to make under section 211 of the Land Revenue 
Code. As has been pointed out by the learned Chief‘ Justice, whose judgment I 


have had the advantage of perusing, it is settled law that when an order is invalid, 
it need not be set aside, vide Laxmanrao Madhavrao vy. Shriniwas Lingo.” 


The only authority cited, therefore, in support of the proposition which 
the learned Judges regarded as settled law was Laxmanrao V. Shrinivas,. That 
case was decided about a month after the case of Bhagchand V. Secretary of 
State to which I have referred. Three of the Judges forming the Board were 
the same in both cases. If we are correct in thinking that the former- case 
lays down principles to be followed in the construction of statutes which may 
properly be applied to s. 11 of the Revenue Jurisdiction Act, it would be 
remarkable that the latter case should sanction a different method of construc- 
tion of that section and permit the Court to read into it the qualification 
that the order in question must be a valid order. With all deference, however, 
we think that Laxmanrao V. Shrinivas is not an ‘authority for this construc- 
tion of s. 11. i 

The material facts ın that case were as follows. Plaintiff was the jahagir- 
dar of a certain village. In 1864 by an order of the Inam Commission some 
watan lands in the village were held to belong to the jahagirdars free of 


assessment. But in 1906 an order was made by the Revenue Authorities- 


placing a charge on these lands for the remuneration of the watandars and 
this order was confirmed by a Government Resolution. Certain sums were 
then recovered from the plaintiff and he brought a suit for the following 
reliefs :—(1) A declaration that he and other members of his family were 
watandars, and not the persons recognised as watandars by the Revenue 
authorities, (2) a declaration that the lands charged-were not liable in respect 
of the remuneration, (3) cancellation of entries in the watan register, and 
(4) refund of the remuneration levied. As regards the first and third reliefs 
it was held by the Privy Council that the suit was barred by s. 4 of the 
Revenue Jurisdiction Act. The claim to the other two reliefs had been held 
by the High Court to be time-barred under art. 14 of the Indian Limitation 
Act because the plaintiff had failed to file a suit to set aside the order impos- 
ing the contribution within the period limited for filing such a suit. The 
Privy Council did not accept this view, and their reasons are given in a single 
sentence, which is the only portion of the judgment material for our present 
purposes. They said (p. 394) : 
“In their Lordships’ opinion, if the order was illegal (and they held it to be 
illegal), the plaintiff was not bound to file a suit to set it aside, but was entitled 
to wait until it was enforced against him, and the attempt to enforce it agaist him 
gave him a good cause of action, which was admittedly within time.” 

The Judicial Committee were not concerned with s. 11 of the Revenue 
Jurisdiction Act, but if we read art. 14 of the Indian Limitation Act along 
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with s. 3 of that Act, the relevant law of limitation might be stated in this 
way :— No Court shall entertain a suit to set aside any act or order of an ` 
officer of Government which is brought more than one year from the date 
of the act or order.” The analogy with s. 11 is therefore very close. Ti 
Laxmanrao V. Skriniwas is really an authority for the view expressed in 
Anant Krishnaji’s case, it ought to be deducible from the judgment in the 
former case that their Lordships of the Privy Council held both (æ) that the 
suit with which they were dealing was a suit to set aside an order within the 
meaning of art. 14 and (b) that nevertheless it was not barred under the 
article because the order was invalid. We have nothing to guide us except 
the single sentencd which I have quoted, and that seems to us to suggest 
rather that their Lordships took the view that the suit was not one to set 
aside the order, such a suit being unnecessary, but was a suit of a different 
kind, governed by a different period of limitation, the cause af action for 
which was not the order but the attempt to enforce the order. 

If this is the right view. or ever a possible view of what was decided in 
Laxmanrao V. Shriniwas, it cannot support the inference that s. 11 of the 
Revenue Jurisdiction Act, when it provides that no civil Court is to entertain 
any suit on account of any act or omission of any Revenue Officer, is to be 
read subject to the qualification that it only applies to acts which are strictly 
within the authority of the officer concerned. 

Anant Krishnaji v. The Secretary of State is the only case dealing with 
s. 11 which Mr. Shah has cited. He has referred us to some cases on s. 4 
of the same Act, for instance Mallapa V. Tukko!. But there is a material 


- difference in the wording of s. 4. Certain suits to set aside or avoid orders 


are barred by that section, but they are orders passed by the Government or 
any officer “duly authorised in that behalf”. An order which, is ultra vires 
of an officer is not an order passed by an officer duly authorised in that be- 
half. When you have such words in the section the question of the validity 
of the order obviously arises. But there are no such qualifying words in 
s. 11. Í ; 

It is very easy to allege that an act or order is invalid or ultra vires, and 
the result of the decision in Anant Krishnaji’s case has been that the bar of 
s.'11 can seldom be treated as a preliminary issue. The Court has to enter- 
tain the suit, deal with it on the merits and ultimately has to decide, as often 
as not, that it had no jurisdiction to entertain the suit at all. This would 
seem to be an anomalous state of affairs which the legislature can hardly 
have intended. We think the matter is of some importance and that it is 
desirable that the proper construction of s. 11 should be further considered 
by a Full Bench. j 

With all deference to the learned Judges who expressed a contrary view 
in Anant Krishnaji’s case, we think that s. 11 means exactly what it says, 
and that, unless the condition precedent is fulfilled, the civil Courts have no 
jurisdiction to entertain any suit which can fairly be described as a suit on 
account of any act of a revenue officer, whether the act be legal or illegal, 
valid or invalid, intra vires or ultra vires. This position is not in any way 


1 (1936) 39 Bom. L. R. 288, 
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inconsistent with what is undoubtedly settled law that. an ultra vires order 
may be ignored if the party affected by it can obtain ‘redress otherwise than 
by suing to set the order aside or by bringing a suit on account of it. 

We therefore submit the following question for decision by a full bench :— 
_ Whether the fact that an act or order of a Revenue-officer is invalid or ultra 
vires prevents the operation of s. 11 of the Revenue Jurisdiction Act and gives 
jurisdiction to the Court to entertain a suit on account of the act or order which 
would otherwise be barred by the section. 

The decision of the present appeal will depend upon the answer to the 
question referred. If s. 11 applies to all orders, whether valid or invalid, 
then the appeal must be dismissed, because admittedly the appellant has not 
complied with the requirements of that section. If, on the other hand, s. 11 
applies only in the case of valid orders, this case will have to go back to the 
Court below for determination of the question whether the Commissioner’s 
order was Or was not a valid order. 


The reference was heard on January 29, 1942, by a full bench composed of 
Beaumont C. J., Wassoodew and Sen JJ. 


G. N. Thakor, with J. C. Shoh, for the appellant. I submit that if the 
act or order complained of is ltra vires or invalid, s. 11 of the Revenue 
_Jurisdiction Act is no bar to the cognizance of a sult by the civil Court. The 
point is concluded by the decision in Anant Nulker V. Secretary of State’, 
which is a decision of three Judges, who though differing on other points were 
agreed on the question arising now. There is no reported decision of our 
High Court which goes against the view taken there. 

The decided cases bearing on the present question can be divided into 
three groups. First, cases which directly decide the point, as for instance, 
Anant Nulkar’s case. Secondly, cases falling under art. 14 of the Indian 
Limitation Act, 1908, in which an ultra vires or invalid order is held to be 
no bar. Thirdly, cases which have a close bearing on the present inquiry and 
fall under s. 4(a) (3) of the Revenue Jurisdiction Act, in which also an 
ultra vires or invalid order is treated as no bar. 

In Anant Nulker’s case the point arose directly. There was no appeal 
preferred against the order passed by the Collector, and to a civil suit filed, 
Government pleaded s. 11 of the Revenue Jurisdiction as a bar. Your Lord- 
ship, the Chief Justice, relied on Laxmanrao Madhavrao V. Shrinivas Lingo? 
and remarked (p. 218): “If the order of the Commissioner and the order 
of forfeiture founded upon Ìt were invalid, then the appellant was not bound 
to appeal from them but was entitled to wait until he was attacked.” At 
p. 222 Baker J. said: “ As has been pointed out by the learned Chief Justice, 
whose judgment I have had the advantage of perusing, it is settled law that 
when an order is invalid, it need not be set aside.” And at p. 232, Blackwell J., 
to whom the case was referred, adds: “The Government Pleader concedes 
that if the order was ultre vires and invalid, it could be disregarded, and that 
the suit would then lie.” Thus, the three Judges agreed and the Govern- 
ment Pleader conceded that an ultra vires order was no bar to a suit. In 


1 (1930) 33 Bom. L. R. 213, 2 (1927) L. R. 54 I. A. 380, 
s.c. 29 Bom. L. R. 1484. 
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Laxmanrao’s case, the Privy Council observed (p. 394): “In their Lord- 
ships’ opinion, if the order was illegal, the. plaintiff was not bound to file a 
suit to set it aside, but was entitled to wait until it was enforced against him, 
and the attempt to enforce it against him gave him a good cause of action 
which was admittedly, within time.” 

Cases falling under art. 14 of the Indian Limitation Act are : Surannanna 
v. Secretary of State for India, Malkajeppa v. Secretary of State for India’, 
Rasulkhan Hamddkhan v., Secretary of State for India, Dhanji V. Secretary 
of State*, Manibhei v. Nadiad City Municipality", and ENU V, Secretary 

of States, 

The case of Surannanna V. Secretary of State was rather a peculiar one, 
but it lays down principles, which have not been dissented: from. Jenkins 
C. J. said (p. 447) : “I cannot, in the absence of the clearest words, attribute 
to the Legislature, an intention to make so serious, and, as it seems to me, 
unnecessary, an inroad on rights of property, and I certainly would not place 
upon the statutes under consideration a judicial construction going in that 
direction beyond the words used.” Parsons J.. who agreed with him, said 
(p. 456): “I am of opinion that the order of the Revenue Commissioner of the 
12th November, 1895, is not such anorder as is contemplated by article 14, 
and that in itself it gives no cause of action and need not be set aside.” 

In the case of Malkajeppa v. Secretary of State for India it was distinctly 
laid down that art. 14 did not apply to orders which were ultra vires of the 
officer passing them. It followed Surannanna’s case and Balvant Ram- 
chandra v. Secretary of State? and also a Calcutta case, Bejoy Chand 
Mehatab Bahadun V. Kristo Mohini Dasi®. To the same effect is Rasulkhan 
Hamadkhan v. Secretary of State for Indie’. The case of Dhanji y. The 
Secretary of State took the view that an act of an officer of Government 
which was in excess of his statutory authority was a nullity. See also 
Secretary of State V. Faredoon". 

There is a direct authority in the unreported TT of Kania J. in 
Surat Borough Municipality v. Government of the Province of Bombay®, 
where he said: “I do not think it can be seriously contended that a suit 
questioning the validity of an order, on the ground that it was ultra vires, 
was within the Land Revenue Code. I believe it must be conceded that a 
suit raising that question is outside the Land Revenue Code and a civil suit 
is maintainable for that purpose.” 

Mr. Justice Broomfield agrees in saying that so far as art. 14 is concerned, 


1 (1900) I. L, R. 24 Bom. 435, s.c. 7 Bom. L. R. 497. 
s.c. 2 Bom, L. R. 261. 8 (1894) I. L. R. 21 Cal. 626. 
2 (1911) I. L. R. 36 Bom. 325, 9 (1915) I. L. R. 39 Bom. 494, 
S.C. 14 Bom. L. R. 332, S.C. 17 Bom. L. R. 513. 
3 (1915) I. L. R. 39 Bom. 494, 10 (1920) I. L. R. 45 Bom. 920, 
s.c. 17 Bom. L. R. 513. S.C. 23 Bom, L. R. 279. 
4 (1920) I. L. R. 45 Bom. 920, 11 (1934) 36 Bom. L. R, 761, 777, 
S.C. 23 Bom. L. R. 279. 777. 
5 (1926) 28 Bom, L. R. 1465, 12 (1940) S. A. No. 383 of 1938, 
1470-73. decided by Kania J. on March 5, 
6 (1927) 30 Bom. L. R. 431. 1940 (Unrep.) 
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the decided cases have a close analogy to the present case, but his Lordship 
goes further and says that where the language of a statute is explicit it should 
“be given effect to.. The.result of it, however, is to ‘nullify the effect of all cases 
decided under art. 14. . 

The analogy sought to be imported from s. 80 of the Civil Procedure Code, 
1908, as interpreted by the Privy Council'in Bhagchand Dagadusa v. Secretary 
of State for Indid is good as a rule of construction, but the section has nothing 
in common with s. 11 of the Revenue Jurisdiction Act with which we are 
dealing. The case does not deal with an action of a public officer, but it con- 
cerns itself with a suit against Government. Again, s. 80 deals only with a 
notice of suit against Government. When the Collector or Commissioner does 
anything beyond his powers, the act is a nullity, which is not required to be 
set aside. 

There also is a line of cases which are decided under s. 4 (a) (3) of the 
Bombay Revenue Jurisdiction Act, the wording of which is: “Subject to 
the exceptions hereinafter appearing, no Civil Court shall exercise jurisdiction 
as to any of the following matters: (a) (3y suits to set aside or avoid any 
order under the same. Act or any other law relating to the same subject for 
the time being in force passed by the Provincial Government or any officer 
duly authorised in that behalf.” They are: Maganchand v. Vithalrao®, 
Bhikaji V. Secretary of State, Shamrao w. Holyat, and Mallappa V. 
Tukko.® When the Legislature refers to an act of an officer it means an 
act passed in a public capacity. The addition of the words “ duly authorized 
in that behalf” is only a change in‘phraseology. An act done by an officer 
is always an act done by an officer “ duly authorized in that behalf.” It is a 
distinction without any difference. 

In Maganchand v. Vithalray Scott C. J. said (p, 41) : “There is nothing 
in the Act which authorises him to pass any such order, and the plaintiff, 
although he may be obliged to yield to summary eviction at-the hands of the 
Collector, is not obliged to submit to proceedings for recovery of possession 
at the hands of his opponents, the defendants. The order is, therefore, not 
an order under the Watan Act and the Revenue Jurisdiction Act is no bar to 
the suit.’ This case is followed in Bhikaji y. Secretary of State’. Both the 
above cases were followed by Broomfield J. in Mallappa v. Tukko*. Shamrao 
v. Holya® is to the same effect. Thus, the principle of Maganchand V. Vithal- 
rao has been followed all along without any dissentient voice. This Court 
should not go back upon the principle so long and so firmly established. 

In Anant Nulkar’s case we have a decision of three Judges. Is there any 
ground shown for differing from that case? If we read the judgment of the 
Privy Council in Laxmanrao Madhavrao’s case in the light of cases decided 
by this Court we have no difficulty. There is no case which says that the 
language of s. 11 being different you should give effect to an order which 
is invalid. There is nothing in the language of s. 11 to justify such a view. 


1 (1927) L. R. 54 I. A. 338, 
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The referring judgment assumes that the Court has no jurisdiction because 
of the wording of the section. Supposing s. 11 is so read as to cover all acts 
ultra vires or otherwise the question arises whether it is within the province 
of the legislature to enact so as to take away the right of bringing a suit which 
a subject enjoys. In Secretary of State for India vl Moment: Lord Haldane 
L. C. said (p. 35): “Their Lordships are of opinion that the effect of s. 65 
of the Act of 1858 was to debar the Government of India from passing any 
Act which could prevent a subject from suing the Secretary of State in Coun 
cil in a Civil Court in any case in which he could have similarly sued the East 
India Company...It appears, judging from the language employed, to have 
been inserted for the purpose of making it clear that the subject was to have 
the right of so suing and was to retain that right in the future, or at least 
until the British Parliament should take it away. It may well be that the 
Indian Government can legislate. validly about the formalities ọf procedure 
so long as they preserve the substantial right of the subject to sue the Govern- 
ment in the Civil Courts like any other defendant, and do not violate the 
fundamental principle that the Secretary of State, even as representing the 
Crown, is to be in no position different from that of the old East India Com- 
pany, ` But the question before their Lordships is not one of procedure. It is 
whether the Government of India can by legislation take away the right to 
proceed against it in a Civil Court in a case involving a right over land. Their 
Lordships have come to the clear conclusion that the language of s. 65 of the 
Act of 1858 renders such legislation ultra virés.” The position under the 
Government of India Act of 1935 would be the same. There is nothing in 
the corresponding section of the Act of 1935 which compels you. to say that 
the view taken in Secretary of State v. Moment is wrong. 


M. C. Setaluad, Advocate General, with R. A. Jahagirdar, Government 
‘Pleader, for the respondent. In this case, strictly speaking, the jurisdiction 
of the Court to entertain suits is not taken away. The jurisdiction is taken 
away only if the order is ultra vires or invalid. 

I do not contend against the principle of cases decided under art. 14 of 
the Indian Limitation Act. The article contemplates a suit to set aside an 
order and prescribes a period of limitation within which to bring such a suit. 
In a suit like that it is open to a party to say that though a suit for setting 
aside the order is barred, the suit is not against the order at all but it is for the 
grievance quite apart from the order. The question in each case is, whether 
it is obligatory to set aside an order before relief is given. In a suit impeach- 
ing an order which is a nullity, the suit is not against the order at all but it is 
on another cause of action. Similarly, under s. 4 (@) (3) of the Revenue 
Jurisdiction Act, there being no order there is nothing to set aside. | 

Section 11 of the Revenue Jurisdiction Act is not governed by. the afore- 
said principles. - It does not concern itself with a suit to set aside an order. 
It speaks only of an “ act or omission.” 

[BEAUMONT C. J. It must be an act against which it is possible to appeal. 
You cannot appeal from nullity.) 

An order passed by a Court without jurisdiction is a nullity, but still an 


. 1 (1912) L, R. 40 I. A, 48, s.c. 15 Bom. L. R. 27. 
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appeal is competent from such an order. Suppose, a Judge of the High 
Court passed an order beyond his jurisdiction, e.g., “in a habeas corpus pro- 
ceeding, the aggrieved party can appeal against the order. The appeal is 
perfectly competent. Decrees passed by a Court beyond its jurisdiction are 
nullities, but appeals from them are always preferred. In such cases, the very 
first ground of appeal would be that the Court had acted beyond its jurisdic- 
tion. Is not an appeal competent against an order passed beyond jurisdic- 
tion? Action on the invalid order may be taken in execution, and the party 
has therefore to get rid of the order. 

The terms of s, 11 are very wide. The question, in a case falling under the 
section, is, is it or is it not possible to present appeals to the revenue autho- 
rities from the order complained of ? 

{BEAUMONT C. J. You cannot appeal against an order which does not 
exist—which is nothing] 

It may be, when the party is in possession, that he need not appeal against 
an ultra vires order, but it is certainly open to a party to appeal against an 
order however invalid it may be. Orders passed' without jurisdiction are 
appealed from every day. 

If the view contended for by the other side!is correct, then a party ag- 
grieved by an invalid order can obtain no'redress by an appeal either to the 
Collector or the Commissioner, but in every such case he will be compelled 
to file a suit to get rid of the order. Section 11 refers to “ act or omission ” 
of a revenue officer. Such an act or omission would be within the section 
although the officer might have exceeded his official capacity. 

The principle underlying the section is that in matters in which Govern- 
ment acts before the Court is approached the Government must have an 
opportunity of remedying 'the grievance if any. In Ranchhod V. Secretary 
of State for India Farran C, J. said (p. 587): “The section in question 
(s. 11) is not, in my opinion, a complex statute of limitation for the protec- 
tion of Government. Its object is to prevent Government from being exposed 
to law suits arising out of the orders of its subordinate officers before its 
superior officers have been afforded the opportunity of considering, and it 
may be, of disallowing the executive orders of its subordinate officials.” The 
object underlying this section is analogous to the object underlying s. 80 of 
the Civil Procedure Code. It is not the intention of the Legislature to con- 
fine the operation of s. 11 to acts within the law. The object of the section 
is that superior officers should have an opportunity of looking into an act 
before it is brought before a Court. The object is to enable Government to 
deal with the matter if it chooses so to do. The section does not deal with 
matters in which appeals are necessary, but with cases in which appeals are 
possible to be presented. It is possible to file a suit to have it declared that 
an order is a nullity. It would be a suit ‘for declaration. 

No civil Court has jurisdiction in certain revenue matters, e.g., duty paid in 
respect of stamps: Dewarkhand Cement Company, Limited v. Secretary of 
State? So long as an act purports to be done under an Act of Legislature it 
is a bar to the suit. In that case Rangnekar J., in construing s. 106(2) of 
the Government of India Act, 1919, said (p. 301) : “ As seems to be clear 


1 (1896) I, L, R, 22 Bom, 173. 2 (1938) 41 Bom. L. R, 297. 
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from the terms of the section, it falls in two parts, and it is clear that under 
the first part of the section this Court has no jurisdiction to entertain a suit 
with regard to any matter concerning the révenue, and the second part deals 
with any act ordered or done in the collection’ thereof...in accordance with 
the law for the time being in force. Now, if the -section had stopped just 
before the words ‘the law for the time being in force’, it is quite clear that 
there would have been an end of this action.” 

If the revenue officer has done an act which is not in conformity with an 


‘Act of the Legislature but purports to conform with it, the party aggrieved 


by the act should appeal against it. He is bound to appeal against the order 
even if it is invalid. The object obviously is to give locus penitentiae to 
Government before the matter goes before the Court. If the order could 
be set aside without recourse ‘to the Court of law, then why should the party 
be compelled to go to a Court of law. Otherwise, it deprives Goyernment of 
its locus penitentiae and puts hardships on the party. The object of the 
statute would be defeated. The words of s. 11 are capable of bearing the 
construction I am contending for. The Court can construe the section so 
without militating against the view taken in decisions on art. 14 or 
s. 4 (a) (3). 

Section 100 of the Civil Procedure Code gives a right to appeal to the High 
Court. If a District Judge passes an order clearly without jurisdiction, an 
appeal from it would be perfectly competent under s. 100. There is an order 
bearing a certain date and a seal of the Court, and s. 100 applies. 

A party is not bound to appeal, but if he wished to appeal, is it or is it not 
possible to appeal? If so, s. 11 applies. It is possible to appeal, even where 
the order passed is void. i 


G. N. Thakor, in reply. The Advocate General wants to read “if the 
order is passed in official capacity ” in s. 11, which are not there. He con- 
cedes that it is not necessary for the party aggrieved to appeal from an order 
made ultra vires. , 

The Privy Council say that a void transaction need not be set aside, Hence, 
if an order is void—nullity altogether—-why should one try to have it set 
aside in appeal against it? 

Section 11 affects my right of suit. It affects my substantive right. It 
deprives my right to property. It does not at all refer to a question of pro- 
cedure. If a revenue officer can say in appeal that the order is a‘nullity, then 
hy cannot the Court say so in a suit? 


BEAUMONT C. J. This is a reference made to a full bench by Mr. Justice 
Broomfield and Mr. Justice Wassoodew by a referring judgment delivered 
by Mr. Justice Broomfield. 

The facts are not in dispute. The appellant claims to be entitled to a lease 
from Government granted by the Collector of Ahmedabad in 1918. In 1933 
the then Collector of Ahmedabad, considering that the grant of the lease of 
1918 by his predecessor was invalid, purported to terminate it. Against his 
order an appeal was made to the Commissioner, Northern Division. The 
Commissioner held that the lease’ of 1918 was ulire vires of the Collector, but 
that the Collector in 1933 had no power to review his predecessor’s order. The 
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Commissioner, however, acting as a revising authority under s. 211 of the 
Bombay Land Revenue. Code, purported to terminate the lease of 1918, and 
directed that the tenancy should be treated as an annual one. Notice of that 
order was in due course served upon the appellant, and he filed this suit in 
which he asked for a declaration that the lease of 1918 was binding on Govern- 
ment and for an injunction restraining Government from obstructing the 
plaintiff's enjoyment and possession of the property. By way of defence, 
Government relied on the bar constituted by s. 11 of the Bombay Revenue 
Jurisdiction Act. That section provides : 


“No Civil Court shall entertain any suit against the one on account of any 
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act or omission of any Revenue-officer unless the plaintiff first proves that, previously Beaumont CJ. 


to bringing his suit, he has presented all such appeals allowed by the faw for the 
time being in force as, within the period of limitation allowed for bringing such suit, 
it was possible to present.” 

So that witat has to be proved is that there was an act or omission of a 
revenue officer from which an appeal was possible, and that such appeal was 
not presented within due time. Admittedly no appeal was brought in this 
case from the order of the Commissioner, and I will assume that an appeal 
lay to the Governor-in-Council. 

In his referring judgment Mr. Justice Broomfield has referred to a decision 
of this Court in Anant Krishnaji v. The Secretary of State for Indiat. That 
was an appeal heard by myself and Mr. Justice Baker in which we differed 
as to whether the Commissioner had power in that case to make a particular 
order, and the question was referred to Mr. Justice Blackwell, as a third 
Judge, and ultimately went up to the Privy Council. In the course of my 
judgment I stated in a passage which is set out in Mr. Justice Broomfield’s 
judgment (p. 171) :— 

“If, however, the order of the ‘Commissioner and the order of forfeiture founded 
upon it were invalid, then the appellant was not bound to appeal from them but 
was entitled to wait until he was attacked. This has been laid down in many cases 
the last of which is Laxmanrao Madhavrao v. Shriniwas Lingo*.” 

Mr. Justice Baker said (p. 176) :— 


“The real question in this appeal is whether the order made by the Commissioner 
was one which he had power to make under section 211 of the Land Revenue Code. 
As has been pointed out by the learned Chief Justice, whose judgment I have had 
the advantage of perusing, it is settled law that when an order is invalid, it need 
not be set aside... .” 


He also referred to Laxmanrao’s case. Before Mr. Justice Blackwell the 
Government Pleader of the day admitted that that principle was correct, and 
Mr. Justice Blackwell acted on that admission. So that the view has been 
taken by three Judges of this Court that an order which is ultra vires does 
not invoke the bar of s. 11 of the Bombay Revenue Jurisdiction Act.’ This 
reference has been made because the Teferring: pace’ doubted the correct- 
ness of the proposition. 

Laxmanrao’s case, so far as material, turned on the construction of art. 14 
of the Indian Limitation Act, which, read along with s. 3 of that Act, provides, 


1 (1930) I. L. R. 55 Bom. 165, 2 (1927) L. R. 54 I. A, 380, 
5.6. 33 Bom L. R. 213, s.c. 29 Bom. L, R. 1484, 
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as Mr. Justice Broomfield points out, that no Court shall entertain a suit to 
set aside any act or order of an officer of Government which is brought more 
than one year from the date of the act or order. As Mr. Justice Broomfield 
also points out, the analogy with s. 11 is very close. Apparently no other 
cases on the subject were cited to.the referring Court, because Mr. Justice 
Broomfield suggests that the material passage in the judgment of the Privy 
Council is the only authority on the point. But we have been referred to a 
large number of decisions of this Court’s including Surannanna V, Secretary 
of State for India, Malkajeppa V. Secretary of State for Indiœ, Rasulkhan 
Hamadkhan v. Secretary of State for India’, Dhanji v. The Secretary of 


Beaumont C.J. Spatet, Patdaya V. Secretary of State’, Sulleman V. Secretary of State®, and 


ae pea 


Manibhai v. Nadiad City Municipality’. Those cases have established the 
principle that where an authority which purports to pass an order is acting 
without jurisdiction, the purported order is a mere nullity, as Sir Lawrence 
Jenkins puts it, it is mere waste paper ; and it is not necessary for anybody, 
who objects to that order, to apply to set it aside. He can rely on its invalidity 
when it is set up against him, although he has not taken steps to set it aside. 
The Advocate General does not dispute the proposition established by those 
cases, but he says that the principle does not apply to s. 11 of the Bombay 
Revenue Jurisdiction Act, which operates when an appeal is possible, and not 
merely when it is obligatory. I find it difficult to see why the principle should 
not apply. If the true principle be, as those cases decided, that an order, or 
what purports to be an order, passed without jurisdiction, is a nullity, it 
cannot give rise to any right whatever, not even to a right of appeal. No 
doubt in appeal one ground of attack against the order of the lower Court 
often is that it was passed without jurisdiction. When that question is déter- 
mined in favour of'the appellant, the order of the Court of appeal, if properly 
framed, declares that the order appealed from was passed without jurisdiction, 
and determines the rights on that basis, and does not purport to set aside the 
order. Such a practice does not postulate the existence of any right under 
an order which is a nullity. In my view the principle decided in the cases 
under art. 14 of the Indian Limitation Act applies to s. 11 of the Bombay 
Revenue Jurisdiction Act, and if once the Court holds that what on the face 
of it purports to be an order of a revenue Court is in fact a nullity, it can 
give rise to no rights and impose no obligations. I do not think that the 
consequences of so holding will be as serious as Mr. Justice Broomfield 
considers. He seems to think that on that view of the matter it will be im- 
possible to determine as a preliminary issue the question whether s. 11 
operates as a bar. I do not follow that. The Court can raise as a prelimi- 
nary issue the question whether the suit is barred by s. 11; and for determin- 
ing that issue in the affirmative the Court will have to be satisfied that a 
revenue officer has made a valid order, that such order was appealable, and 


1 (1900) I. L. R. 24 Bom. 435, ' 4 (1920) I. L. R. 45 Bom. 920, 
s.c. 2 Bom. L. R. 261. s.c. 23 Bom. L. R. 279. 

2 (1911) I. L., R. 36 Bom. 325, (1923) 25 Bom.. L. R. 1160. 
S.C. 14 Bom. L. R. 332. (1927) 30 Bom. L. R. 431. 

3 (1915) I. L. R. 89 Bom. 494, (1926) 28 Bom, L. R. 1465, 
S.C. 17 Bom, L. R. 513. 
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that no appeal was presented in time. I see no difficulty in determining the 
validity of the order on a preliminary issue. 

In this case the trial Court undoubtedly decided that the order of the Com- 
missioner was a valid order, whether right or wrong, and that s. 11 was a bar. 
As I read his judgment, the learned District Judge decided the same thing, 
because he refers to the order of the Commissioner, and says that it may be 
treated either as an order made in appeal against the order of the Collector, 
or as an original order mdde in revision, and that in either case it was appeal- 
able. He speaks of the order of the Commissioner, and not of a purported 
_ order of the Commissioner. I should myself think that this Court in appeal 
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can decide on the validity of the Commissioner's order, but that is a matter Beaumont Cj. 


for the referring bench. In my opinion, the view taken by this Court in 
Anant Krishnaji’s case is correct, and if no valid order has been passed by the 
revenue authority, s. 11 does not come into operation. 

The actual question which we are asked to answer is not, I venture to think, 
very happily expressed. It is: 

“ Whether the fact that an act or order of a Revenue-officer is invalid or ultra 

vires prevents the operation of s, 11 of the Revenue Jurisdiction Act and gives juris- 
diction to the Court to entertain a suit on account of the act or order which would 
otherwise be barred by that section.” 
It is obvious that the existence of an order which is invalid cannot confet 
jurisdiction on the Court, and on a strict use of language, an order which is 
invalid is not an order. I would prefer to answer the question by saying that 
where a revenue officer purports to do an act or pass an order which is in- 
valid his action does not operate to raise a bar under s. 11' of the Bombay 
Revenue Jurisdiction Act. 

Costs will be costs in the appeal. The case will go back to the referring 
Court. 


Wassoopew J. T agree. 


r“ 


SEN J. I agree. 
l Answer accordingly. 


APPEAL FROM ORIGINAL CIVIL 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Kania. 


THE OFFICIAL ASSIGNEE OF BOMBAY 
v. 
MOTILAL CHAMPALAL.* 


Bombay Insolvency Rules, r. 180(b)—Insolveni—Scheme of arrangement—O ficial 
Assignee—Commission— Change in rates of commission after sanctioning of 
stheme—Whether Official Assignee entitled to charge changed rate of commission, 
_ At the date on which a scheme of arrangement was sanctioned by the Court, 
the Official Assignee was entitled to charge commission at the rate of three per 


“QO. C., J. Appeal No. 3 of 1942: Insolvency No. 220 of 1938. 
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t 
cent. on the amount paid in pursuance of the scheme. Shortly afterwards the 
rule was amended by raising the rate to five per cent, The Offcial Assignee 
having claimed that he was entitled to the enhanced rate of commission on the 
amounts paid under the scheme after the change in the rate was made :-— 

Held, that the Official Assignee was entitled to charge commission at the rate 
prevailing when thé amounts were paid, that is, five per cent. 


INSOLVENCY proceedings. ° 


On July 1, 1938, Motilal Champalal and others were adjudicated insol- 
vents on the petition of some of their creditors. 

On March 6, 1940, the insolvents submitted to the Official Assignee a 
proposal for a scheme of arrangement of their affairs. The scheme was 
accepted by the creditors of the insolvents on September 6, 1940. On De- 
cember 12, 1940, the Official Assignee made a report to the High Court on 
the scheme. The scheme was sanctioned by the Court and the order of 
adjudication was annulled on April 15, 1941. The scheme provided, among 
other things, as follows :— l 

1. The Official Assignee of Bombay shall be the sole trustee of the scheme of 
arrangement. 

2. The trustee shall in the first instance pay all fees and percentage, costs, 
charges, expenses and commission payable to the Court and to the Official Assignee 


of Bombay out of the moneys to be received by him under the scheme ... 


3. The trustee shall out of the said moneys pay in full all debts payable in 
priority. 


_4, After making the aforesaid payments the trustee shall pay out of the balance 
of the said moneys a composition of Rs, 0-5-6 in the rupee on all unsecured debts 
of the insolvents proveable in insolvency in full satisfaction of their debts. 


At the date when the scheme was sanctioned the Official Assignee was 
entitled to charge commission at the rate of three per cent. on the amount 
paid in pursuance of the scheme, under r. 180(b) of the Bombay Insolvency 
Rules, which ran as follows — 


180. The Official Assignee shall be entitled to charge for the duties to be per- 
formed by him :— ... 


(b). ... a commission of 3 per cent. on the amount paid in pursuance of a com- 
position or scheme of arrangement . 


On April 24, 1941, the above rule was amended as follows :— 


“The Official Assignee shall be entitled) to charge for the duties to be performed 
by him : 


(b) ... a commission of 5 per cent. on the amount paid in pursuance of a com- 
position or scheme of arrangement. 


Under the scheme the Official Assignee received the following amounts 
from certain parties as guarantors :— 

Rs. 21,000 on September 19, 1941. 

Rs. 50,000 on September 25, 1941. 

Rs. 1,40,000 on October 4, 1941. 

On the above amounts, the Official Assignee charged commission at the 
rate of five per cent. under the amended rule. 

The insolvents pointed out to the Official Assignee that he was entitled 
to charge commission at the rate of three per cent. only, which rate was 


ware — 
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“current on the day the scheme was sanctioned. The Official Assignee did 


not accept the contention on September 27, 1941. 
On October 9, 1941, the insolvents took out a notice of motion for the 


' following orders :— 


(a) That the decision of the Official Assignee of Bombay dated September 27, 
1941, that he is entitled: to charge commission ‘at the rate of five per cent. on the 
amount paid under the scheme of composition sanctioned herein by the Court on 
April 15, 1941, be reversed and set aside. 

(b) That the Official Assignee of Bombay be directed to charge three per cent. 
commission on the amount of composition to be paid to the creditors of the debtors in 
‘pursuance of the said scheme of composition. 


The notice of motion was heard by Chagla J., who, in making it absolute, 
‘delivered the following judgment, on December 16, 1941. 


CHAGLA J. This is an appeal from the decision of the Official Assignee 
dated September 27, 1941, that he is entitled to charge commission at the 
rate of five per cent. on the amount paid under the scheme of composition 
sanctioned by the Court on’ April 15, 1941. The debtors-appellants contend 
that the Official Assignee is only entitled to charge three per cent. commis- 
sion and not five per cent. 

The facts shortly are these. The debtors were adjudicated insolvents on 
July 1, 1988. On November 29, 1938, they filed a schedule which was 
amended on December 23, 1938, and on October 22, 1940. On March 6, 
1940, the insolvents submitted to the Official Assignee a proposal for a 
‘scheme of arrangement of their affairs. The scheme was accepted by the 
creditors of the insolvents at a meeting held in the Official Assignee’s office 
n September 6, 1940. On December 12, 1940, the Official Assignee made 
a report to the Court on the scheme of arrangement. On April 15, 1941, 
the scheme was sanctioned and the order of adjudication made against the 
insolvents was annulled. 

The scheme sanctioned by the Court provided that the Official Assignee 
shall be the sole trustee of the scheme of arrangement. By cl. 2 it provid- 
ed that the trustee shall in the first instance pay all fees and percentage, 
costs, charges, expenses and commission payable to the Court and to the 
‘Official Assignee of Bombay out of the moneys to be received by him under 
the scheme. Under cl. 8, on the scheme of arrangement being approved 
by the Court and the order of adjudication annulled, all the properties of 
the insolvents whatsoever and wheresoever situate other than the properties 
‘mentioned in cl. 7 of the scheme shall become re-vested in the insolvents 
There is also a provision in the scheme that the trustee was not to hand 


. over possession of the properties to the insolvents till the various conditions 


laid down in the scheme were carried out by the insolvents. 

On April 15, 1941, the relevant and material part of r. 180 in force was 
that the Official Assignee shall be entitled to charge for the duties to be 
performed by him a commission of three per cent. on the amount paid in 
pursuance of a composition or scheme of arrangement. This rule was amend- 
ed on April 24, 1941, and the rate of commission payable to the Official 
Assignee was raised from three per cent. to fivé per cent. The question that 
I have got to consider is whether the Official. Assignee is entitled to com- 
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mission at the rate of three per cent. under the rule as obtained before April 
24, 1941, or at the rate of five per cent. under the new rule which came into 
force, as I have stated, on April 24, 1941. It is contended by the Official 
Assignee that looking to the language of the ruld he is entitled to that rate 
of commission which the rules lay down at the time the amounts are paid 
pursuant to the scheme of arrangement, and he contends that as the various. 
amounts mentioned in the scheme have been paid or are going to be paid 
subsequent to April 24, 1941, he is entitled to commission at the rate of 
five per cent. In support of this argument the Official Assignee points out 
that on the date when the scheme wag sanctioned by the Court and the order 
of adjudication was annulled the actual amount payable under the scheme 
was not ascertained and therefore he asks me to hold that in determining 
the rate of commission I should take into consideration the actual amounts 
paid under the scheme and not the estimated amount which was the only 
amount before the Court when it sanctioned the scheme. I am afraid the 


‘contention of the Official Assignee cannot prevail. It is a well-recognised and 


well-established rule of construction that no legislative enactment should be 
given a retrospective effect unless it is so specifically provided in the enact- 
ment itself, and the Official Assignee concedes that there is nothing in the 
language of the amended rule 180(b) which even suggests that a retrospec- 
tive effect has got to be given to the new rule. Therefore, the question is 
whether, if I accept the contention of the Official Assignee, I should in effect 
be giving retrospective effect to the rule. In my opinion I would be doing 
so. The rights of the Official Assignee to receive commission were finally” 
determined and crystallised on April 15, 1941, when the Court sanctioned 
the scheme. The misapprehension under which the Official Assignee seems 
to be labouring is this. He is confusing the rate of commission payable to 
him with the quantum of commission. It is true that the quantum of com-- 
mission payable to him cannot be determined till the amounts are actually- 
paid pursuant to the scheme ; but the rate of commission can be determined 
and was determined when the scheme was sanctioned because in the very- 
second clause of the scheme the trustee is directed to pay all fees and per- 
centage, costs, charges, expenses and commission payable to the Court and 
to the Official Assignee. Now this direction is given to the trustee to pay- 
on the basis of the rate of commission payable to him under the rules then 
prevailing. It has also got to be borne in mind that on the scheme being 
sanctioned the order of adjudication was annulled. The Official Assignee 
ceased to be the assignee of the estate and effects of the insolvents and the- 
properties became re-vestediin the insolvents, and even the possession of the 
Official Assignee was not the possession in his capacity as the Official As- 
signee but as the trustee under the scheme of arrangement. Therefore, he 
had no more duties to perform under r. 180 as the Official Assignee, because- 
the fees payable to him are in respect of the duties to be performed by him 
in his official capacity, and whatever work which he might have done and 
which he might de would be in his capacity as a trustee under the’ scheme- 
and not as the Official Assignee. Therefore, while it is true that the quan-- 
tum of the fees payable to him would depend entirely upon the monies ac-- 
tually paid under the scheme, the rate of commission must be determined. 
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as of the date on which the Court sanctioned the scheme, and fixed not only 
the rights of the Official Assignee but also the liabilities of the insolvents. I 
think it will work a great hardship on the insolvents if, after submitting to 
a scheme of composition on a certain basis, viz. that they had to pay com- 
mission at a certain rate to the Official Assignee, they found by a legislative 
amendment that the rate of commission was altered and that they had to pay 
a much larger amount than what they were bound to pay at the date the 
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when the Court gave its sanction, and any alteration or amendment of the 
rules subsequent to that date, unless made retrospective specifically and in 
terms, cannot affect the rights and liabilities of the parties. 

I, therefore, make the notice of motion absolute in terms of prayers (a) 
and (b) of the motion. The Official Assignee to pay the costs of the mo- 
tion out of the assets. Costs fixed at Rs. 175. 


The Official Assignee appealed. 


Sir Jamshedji Kanga, for the appellant. 
K. M. Munshi, for the respondents. 


BEAUMONT C. J. This is an appeal from a decision of Mr. Justice Chagla, 
sitting as the Insolvency Judge, and it raises a question as to the rate at 
which the Official Assignee can charge commission under r. 180(b) of the 
Bombay Insolvency Rules. 

The facts are that the insolvents were adjudicated on July 1, 1938, and on 
March 6, 1940, a scheme of composition was suggested by the debtors, and 
in due course, on April 15, 1941, that scheme was sanctioned by the Court, 
and the adjudication was annulled. The scheme provided, in substance, that 
the Official Assignee should be the trustee of the scheme, and under cl. 2 
he was, in the first instance, to pay all fees and percentage, costs, charges, 
expenses and commission payable to the Court and to the Official Assignee 
out of the moneys to be received by him under the scheme. Then under 
clause 4 he was to pay out of the balance of the moneys a composition of 
Re. 0-5-6 in the rupee. Then it was provided that certain outside parties 
were to pay him certain specified sums, and the scheme showed that there 
would be an estimated surplus in his hands after paying the agreed dividend 
on the claims of creditors who were not to release their claims. At the date 
when the scheme was sanctioned, r. 180(b) provided that the Official As- 
signee was entitled to charge a commission of three per cent. on the amount 
paid in pursuance of a composition or scheme of arrangement. On April 
24, 1941, that is nine days after' the scheme was approved, the rate of three 
per cent. was increased to five per cent., and the question is whether the com- 
mission chargeable by the Official Assignee in the present case is at the 
higher or lower rate. There may be a question, on which we have heard 
some argument, as to whether the words “on the: amount paid in pursuance 
of a composition or scheme of arrangement” refer to the amount paid by 
the trustee under a composition or scheme of arrangement to the creditors, or 
the amount paid to the trustee by outside parties under that composition or 
scheme of arrangement. But it is unnecessary to express any opinion on that 
point, because in this case the moneys were paid by the outsiders to the 
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Official Assignee as trustee of the scheme of arrangement after the date when 
the rate of commission was increased, that is to say, after April 24, 1941, and 
the payments made under the scheme to the creditors were, therefore, neces- 
sarily made after that date. 

Mr. Justice Chagla held that the rate of commission was fixed as at the 
date when the scheme was sanctioned by the Court, and that to hold otherwise 
would be to give retrospective effect to the increase of the commission made 
by the alteration of the rule. That view seems to me to be wrong. In my 
opinion, there is no question of giving retrospective effect to the rule. The 
commission has to be paid on the amount paid in pursuance of the composi- 
tion or scheme of arrangement, and it seems to me that the commission must 
be charged at the rate existing on the date of payment. No doubt, when the 
Court sanctions a scheme, it must base its opinion as to the merits of the 
scheme upon estimated figures, which ara based on the assumption that rates 
and duties applicable will remain the same. ‘ But many schemes may take a 
long time to work out, and it is possible that rates and duties may be al- 
tered, and any Court must take that possibility into account. Many schemes 
provide for the sale of immoveable properties 'or investments, on which sales 
stamp duty would be payable, and it is obviously possible that the rate of 
stamp duty may be altered after the date when the scheme is sanctioned. In 
my opinion, it would not be competent for the Court to sanction a scheme 
limiting the amount payable to Government by way of stamp duty, or by way 
of commission. It must be remembered that the commission payable to the 
Official Assignee is not a sum payable to him as an individual; it is a sum 
payable to Government in return for the use of the services of its officer, and 
it would not be competent for the Court to limit the rate at which the com- 
mission is payable. In my opinion, the meaning of r. 180(b), so far as this 
point is concerned, is quite plain. The Official Assignee must charge com- 
mission on the amount paid ; and he must charge such commission at the rate 
observed when the amount is paid. 

In my view, therefore, the appellant is right, and the Official Assignee is 
entitled to charge his commission at the rate of five per cent. 


Costs of both sides to be paid out of the estate. 


KANIA J. I agree. The misunderstanding. appears to have arisen from. 
the fact that the words used in r. 180(b) are that commission at three per 
cent. is to be charged on the amount paid in pursuance of a composition or 
scheme of arrangement. The words there used are not “on the amount pay- 
able in pursuance of a composition or scheme of arrangement”. That differ- 


' ence in the phraseology makes it clear that the appropriate time for ascertain- 


ing the correct rate of commission on the amount to be charged is the date of 
payment, and not when the liability to pay the amount is declared. 


Appeal allowed. 


Attorneys for appellant : Little & Co. 
Attorneys for respondents : Malvi, Ranchheddas & Co. 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justica N. J. Wadia. 


RAMA SANKAYYA HEGDE 1942 
1. a 
January 9. 
MAHADEVA ANANT BHATTA.* _ 


Bombay Land Revenue Code (Bom. V of 1879), Secs. 86, 87—Mortgagor 
executing rent note in favour of mortgagee and making latter superion holder 
—Apjfication by mortgagee under s. 86 to recover arrears of rent—Sale of 
mortgagor's equity of redemption by order of Collector—Whether sale permis- 
sible —Civil Procedure Code (Act V of 1908), O. XXXIV, t. 14—Rule whe- 
ther applicable to such sale—Construction. 


Where a mortgagee lets the mortgagor into possession of the mortgaged 
property under a rent note and obtains from'the Collector, under s. 86 of the 
Bombay Land Revenue Code, 1879, an order for assistance for recovery of 
arrears of rent, in execution of which the property is sold, the sale becomes 
binding on the mortgagor, notwithstanding the provisions of O. XXXIV, r. 14, 
of the Civil Procedure Code, 1908. 

Ibrahim walad Goolam v. Nihalchand}, distinguished. 

Plaintiffs mortgaged certain lands to the defendant and on the same day 
on which’ the mortgage deed was passed one of the plaintiffs passed a regis- 
tered rent note to the mortgagee and took possession of the lands. The rent 
fell into arrears and the defendant as superior holder made an application 
for assistance to the Collector under s. 86 of the Bombay Land Revenue Code, 
1879. The Collector made an order in his favour for recovery of the rent, 
and under that order the plaintiffs’ equity of redemption was sold under the 
provisions of the Code and was purchased by the defendant mortgagee. The 
plaintiffs filed a suit for a declaration that the sale of the equity of redemp- 
tion in the revenue proceedings was invalid. and not binding upon them as 
mortgagors. They contended that it was not open to the revenue authorities 
in granting assistance to order the sale of their equity of redemption and that 
such an order would conflict with the principle ee O. XXXIV, r. 14, 
of the Civil Procedure Code, 1908 :— 

Held, that there was nothing in the Bombay Land on Code which 
prevented the Collector from directing the defaulting tenants’ interest in the 


land to be sold to recover the amount payable to the defendant who was the 
4 


* Second Appeal No. 749 of 1939, 
from the decision of G. H. Salvi, 
District Judge of Kanara at Kar- 
war, in Appeal No. 124 of 1936 
confirming the decree passed by T. 
P. Ghogale, Subordinate Judge at 


Kumta, in Civil Suit No. 464 of . 


1934. 
t The section runs as follows: 
86. Superior holders shall, upon 
written application to the Collector, 
be entitled to assistance by the use 
of precautionary and other measures, 
for the recovery of rent or land re- 


venue payable to them by inferior 


‘holders, or by co-sharers in ther 


holdings under the same rules, ex- 


cept that contained in section 137, 


and in the same manner as prescrib- 
ed in Chapter XI on the realization 
of land revenue by Government : 
Provided that such application be 
made within the revenue year or 
within the year of tenancy in which 


- the said rent or land revenue be- 


came payable. : 
1 (1919) I. L. R. 44 Bom. 366, 
S. C. 22 Bom. L. R. 113. 


598 


A.C. J. 
1942 


—a 
RAMA 
SANKAYYA 
V. 
MAHADEVA 
ANANT 


THE BOMBAY LAW REPORTER. [ VOL. XLIV. 


superior holder, and that the powers of assistance which the Collector had 
under s. 86 of the Bombay Land Revenue Code were in no way fettered by 
the provisions of O. XXXIV, r. 14, of the Civil Procedure Code. 


Suit for declaration, 

One Rama Sankayya Hegde (plaintiff No. 1), his brother and his father 
mortgaged certain property under a usufructuary mortgage to Dattatraya 
Dixit on June 9, 1906. On the date of the mortgage, the father of plaintiff 
No. 1 passed a registered rent note to the mortgagee and took possession of 
the land agreeing to give a certain quantity of rice by way of rent:and to 
pay the assessment. In the year 1912 the rights of the mortgagee were 
transferred to Ganpati Bhatta who transferred the same in 1919 to Maha- 
deva (defendant). Rent according to the terms of the rent note was paid 
up till 1932-33. It fell into arrears in 1933 and the defendant made an 
application for assistance under s. 86 of the Bombay Land Revenue Code, 
1879, to the Collector. The Collector made an order in his favour for re- 
covery of the rent and under that order the plaintiffs’ (plaintiffs Nos. 2 and 
3 being the sons of plaintiff No. 1) equity of redemption was sold under the 
provisions of the Bombay Land Revenue Code and was purchased by the 
defendant mortgagee on July 20, 1934. The sale was confirmed on August 
27, 1934. 

On October 11, 1934, the plaintiffs filed the present suit against the de- 
fendant for a declaration that the sale of the equity of redemption in the 
revenue proceedings was invalid and was not binding upon them as mort- 
gagors. The trial Judge dismissed the suit observing as follows :— 


“,.. the learned pleader for the plaintiffs has argued before me that the sale 
of the equity of redemption by the revenue authorities is void in view of the pro- 
visions contained in Order XXXIV, r. 14, of the Civil Procedure Code. I am 
afraid, I cannot accept this argument in view of the following rulings, which lay 
down that such a sale is not void but only voidable. This question has been dis- 
cussed by Sir D. F. Mulla at p. 937 of his Code of Civil Procedure. The following ob- 
servations appear to me quite material: ‘It was at one time thought that a sale 
made in contravention of this rule (O. XXXIV, r. 14) was absolutely void and 
that the purchaser at such sale was not therefore entitled to recover possession 
from the mortgagor, and that if he did acquire possession, he was bound to 
account for the rents and profits realised from the mortgaged property during the 
term of his possession. But this view is no longer tenable and it has been held 
in recent cases that a sale in contravention of this rule is not void, but only void- . 
able at the instance of the mortgagor or any other person interested in the equity 
of redemption. This view is supported by the rulings in (1) 14 Bom. L. R. 254, 
(2) 38 Bom. L. R. 242, (3) 37 All. 165, F.B., and (4) 18 All. 325. The last case, 
namely, 18 All. 325, is on all fours with the present case, the difference being 
that the sale there was held according to the rent-law prevailing in that province. 
whereas the sale in this case was held according to rent-law (ss. 86 and 87 of 
the Bombay Land Revenue Code) prevailing in this presidency. These cases estab- 
lished the proposition that it is not open to the plaintiffs to treat the sale in 
question às void. It was open to them to get the said sale set aside in good time 
and then institute the present suit for accounts. When the sale was confirmed 
the plaintiffs ceased to be mortgagors any more with the result that the present 
suit cannot lie. The learned pleader for the plaintiffs relies on the ruling in Mar- 
tand vV. Dhondu, 22 Bom. 624, but the rule laid down in that case is no longer an 
authority in view of the Privy Council ruling in Khiarajmal v. Diam, 7 Bom. 
Ro l 
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On appeal the District Judge confirmed the decree of the trial Court. He A.C.J. 
observed as follows in his judgment :— 1942 
. Nanm” 
“First of all, I am unable to understand how we can apply this provision of Rama 
the Code of Civil Procedure to the sales under the Land Revenue Code. No SANKAYYA 
authority is shown to me even for holding that cases of this type have to be v. 
decided in view of the principle underlying O. XXXIV, r. 14. It is then to be MAHADEVA 
remembered that if a judgment-debtor intends to take advantage of that rule which ANANT 
lays down that where a mortgagee has obtained a decree for the payment of money meee 
in satisfaction of a claim arising under the mortgage, he shall not be entitled to 
bring the mortgage-property to sale otherwise than by instituting a suit for sale 
in enforcement of the mortgage, he has to apply to get a sale in contravention 
of the provision set aside under the provision of s. 47 of the Code of Civil Pro- 
‘cedure. We have a clear ruling to this effect in Bheichand v. Ranchoddas (22 
, Bom. L. R. 670). That application has to ba filed by the judgment-debtor within 
thirty days from the date of the sale under art. 166 of schedule I of the Indian 
Limitation,Act, Act IX of 1908. I find no provision similar to that in s. 47 of 
the Civil Procedure Code in the Bombay Land Revenue Code, and though it is 
‘true that under the provision in art. 12 of the Indian Limitation Act a suit to 
set aside a sale for any amount recoverable as arrears of Government revenue 
can be brought within one year from the date of the confirmation of that sale, 
it cannot be said, in the. absence of any provision similar to that in O. XXXIV, 
r. 14, of the Civil Procedure Code in the Bombay Land Revenue Code, that the 
judgment-debtor iš entitled to get the sale set aside on the ground that the mort- 
‘gage property has been sold for the payment of money in satisfaction of a claim 
arising under the mortgage without obtaining a decree for the purpose. What is 
pressed is that there is a Government Resolution No. 1279 of February 21, 1898, 
to the effect that assistance for interest in the guise of rent should not be given 
as it would amount to permitting the Government officers to misapply the powers 
given to them by law. ‘First of all, it is to be remembered that there is another 
‘Government Resolution, G. R. No. 5406, dated September 17, 1881, to the effect 
that a mortgagee in possession is a superior holder within the meaning of the 
Code and is entitled to assistance until he loses possession by due course of law 
and that resolution, it appears, has not yet been cancelled. I agree with the 
learned Subordinate Judge in his view that the later resolution contemplates cases 
where the right to recover rent due to the debtor is given to the creditor in lieu 
ot the interest due to the latter without the creditor having any right to the pos- 
‘session of the property of which the rent is to be so recovered by him. And, 
when it is clear from the definition of the term ‘ superior holder’ appearing in 
s 3 of the Bombay Land Revenue Code, that the instructions in Government 
‘Resolution No. 5406 of: September 17, 1881, are the proper instructions that could 
‘be given, it cannot be said even if it be held that the other resolution was intended 
‘to prohibit assistance being given to the mortgagees in possession, that any sale 
effected in contravention of the instructions in that resolution, viz. Resolution 
No. 1279 of February 21, 1898, can be cancelled and declared not binding on the 
inferior holders by any authority under the law as it stands at present. It is also 
‘to be remembered that these resolutions are in the nature of instructions only and 
have no effect of law. Then, though there appears to be no provision similar to 
that in s. 47 in the Code of Civil Procedure in the Bombay Land Revenue Code, 
there is a provision in s. 178 of the Bombay Land Revenue Code under which 
a person interested in getting the sale set aside can, at any time within thirty 
days from the date of the sale of immoveable property, apply to the Collector 
to set aside the sale on certain grounds before the sale is confirmed. And, the 
plaintiffs, in this case, had no other alternative but to resort to the remedy given 
to them by that section alone if they wanted to challenge the sale.” 


The plaintiffs appealed to the High Court. 
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R. A. Jahagirdar, for the appellants. 
G. P. Murdeshwar, for the respondent. 

N. J. Wapta J. Appellant No. 1 and his father had mortgaged certain 
lands to the predecessor-in-title of the respondent in 1906. On the same 
day on which the mortgage deed was passed the father passed a registered 
rent note to the mortgagee and took possession of the landa agreeing to give 
a certain quantity of rice by way of rent and to pay the assessment. The: 
mortgage was in favour of one Dattatraya Dixit. In 1912 the mortgage 
rights were transferred to one Ganpati Bhatta who in his turn transferred 
them to the present defendant in 1919. Rent according to the terms of the 
rent note was paid up till 1932-33. It fell into arrears in 1933 and the’ 
defendant made an application for assistance under s. 86 of the Bombay 
Land Revenue Code to the Collector. The Collector made an order in his- 
favour for recovery of the rent and under that order the appellants’ equity 
of redemption was sold under the provisions of the Bombay Land Revenue 
Code and was purchased by the defendant mortgagee on July 20, 1934, the 
sale being confirmed on August 27, 1934. On October 11, 1934, the appel- 
lants filed the suit out of which this appeal arises for a declaration that the 
sale of the equity of redemption ‘in the revenue proceedings was invalid and 
was .not binding upon them as mortgagors. Originally there was also a 
prayer for taking accounts of the mortgage under the Dekkhan Agriculturists’ 
Relief Act. The trial Judge dismissed the suit. There was an appeal to 
the District Judge who confirmed the decree of the trial Court. Before the 
lower appellate Court the claim for accounts waa given up and the appeal 
was pressed only as regards the contention that the sale of the equity of 
redemption by the revenue authorities was not binding on the appellants. 

It is not disputed that the respondent mortgagee was a superior holder 
within the meaning of s. 3, sub-s. (23), of the Bombay Land Revenue Code,. 
and the plaintiffs inferior holders as against him. Nor is it disputed that 
the respondent was entitled as such superior holder to apply for assistance 
to the Collector under s. 86 of the Bombay Land Revenue Code. ` It is. 
contended however that it was not open to the revenue authorities in grant- 
ing assistance to order the sale of the appellants’ equity of redemption. Sec- 
tion 86 of the Bombay Land Revenue Code provides that superior holders 
shall, upon written application to the Collector, be entitled to assistance, 
by the use of precautionary and other measures, for the recovery of rent 
or land revenue payable to them by inferior holders. There is nothing im 
the Bombay Land Revenue Code which would prevent the Collector from: 
directing in a case such as this that the defaulting tenants’ interest in the 
land should be sold for recovery of the amount made payable to the supe- 
rior holder, It is contended however that such an order would conflict. 
with the principle underlying O. XXXIV, r. 14, of the Code of Civil Pro 
cedure. That rule provides that where a mortgagee has obtained a decree: 
for the payment of money in satisfaction of a claim arising under the mort- 
gage, he shall not be entitled to bring the mortgaged property to sale other- 
wise than by instituting a suit for sale in enforcement of the mortgage. 
It is conceded that in terms the provisions of the rule cannot apply to sales. 
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ordered under the provisions of the Bombay Land Revenue Code. In the 
first place the rights which the respondent sought to enforce by his appli- 
cation for assistance to the revenue authorities were not his nights as mort- 
gagee but his rights as superior holder under the terms of the rent note. 
Further there is in this case no decree obtained by the mortgagee but merely 
an order for assistance from the revenue authorities. In terms therefore 
the rule clearly cannot apply to a sale held by the revenue authorities under 
s. 86 of the Bombay Land Revenue Code. 

It is contended however that the principle underlying the rule must be 
held to govern sales under the Bombay Land Revenue Code also. We were 
referred to the decision in Ibrahim walad Goolem v. Nihalchandt. In that 
case a property had been mortgaged with possession and on the same day 
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the mortgagor executed a rent note in favour of the mortgagee. On default . 


in payment of rent the mortgagee filed a suit and obtained a decree for 
rent due, dnd sought to execute the decree by the sale of the mortgagor's 
equity of redemption in the mortgaged property. ‘It was held that the claim 
on which the mortgagee got a decree was really a claim for payment of 
money in satisfaction of the claim arising out’ of the mortgage and. was 
therefore governed by the provisions of O. XXXIV, r. 14, of the Code of 
Civil Procedure.. But in that case the mortgagee had obtained a decree of 
a civil Court for recovery of the amount due to him for rent, and it having 
been held that his claim though nominally one for rent was in effect one for 
Interest due on the mortgage and that’ the decree was really a decree for 
payment of money in satisfaction of a claim arising under the mortgage, 
it was therefore governed by ‘the provisions of O. XXXIV, r. 14. The 
facts in the present case are different. As I have already pointed out, no 
decree for the payment of money has been. obtained. The claim or suit for 
assistance was filed not as mortgagee but as landlord or superior holder, 
and the assistance was given on that basis. There is nothing in the provi- 
sions of the Bombay Land Revenue Code to suggest that the powers of 


assistance which the Collector has under ss. 86 and 87 are in any way fet- 


tered by the provisions of O. XXXIV, r. 14, of the Civil Procedure Code. 
It may be very unfortunate that by resort to the remedies given to him 
under the Bombay Land Revenue Code the mortgagee has been able to 
deprive the mortgagor of the rights which he would have had under the 
ordinary law. But that is a disadvantage which the mortgagor must face 
if he chooses to execute a rent note in favour of his mortgagee and thereby 
makes him a superior holder for the purposes of the Bombay Land Revenue 
Code and gives him all the privileges which a superior holder has ‘under 
the Bombay Land Revenue Code as regards the recovery of rent due to him. 
The provisions of ss. 86 and 87 of the Bombay Land Revenue Code are deli- 
berately intended to give superior holders a speedy and simple method of 
recovering their arrears. Discretion is left’ to the Revenue authorities to 
_ refuse to give such assistance in cases in which the question at issue between 
the superior holder and the inferior holder is of a complicated or difficult 
nature. But where the Revenue authorities choose to exercise the power 


Ł (1919) I. L. R. 44 Bom. 366, s. c. 22 Bom. L. R. 13. 
R. 76. 


RAMA 
SANKAYYA 
Ve. 
MAHADEVA 
ANANT 
N.J. Wadia J. 


t mmeaaaastaaasanineial 


THE BOMBAY LAW REPORTER. [ VOL. XLIV, 


which ss. 86 and 87 give them, there is nothing in the Land Revenue Code 
which renders the exercise of those powers subject to the provisions of 
O. XXXIV, r. 14, or of the principle underlying that rule. As the learned Dis- 
trict Judge has pointed out, it was open to the appellants to apply to the 
Collector under s. 178 of the Bombay ‘Land Revenue Code to set aside the 
sale within thirty days from the date of the sale. Since they did not do so 
and the sale was confirmed, it was‘no longer open to them to sue in a civil 
Court to get the order made by the Revenue authorities set aside. 
The appeal is dismissed with costs. 


BEAUMONT C. J. I agree. I would only add a few words. It seems to 
me that O. XXXIV, r. 14, lays down no general principle. All that the 
rule does is to forbid avoidance of a general principle by the particular 
means mentioned. The general principle is that embodied in the maxim- 
“once a mortgage always a mortgage”, which means that once the Court 
comes to the conclusion that! the transaction is a mortgage the mortgagor is 
entitled to redeem the property, and he cannot be deprived of that right 
except by proceedings for foreclosure, or by some method laid down by 
the legislature. Order XXXIV, r. 14, provides in substance that a mortgagor 
cannot be deprived of his equity of redemption by the mortgagee obtain- 
ing a money decree against! him, and then enforcing that decree by the ordi- 
nary process of execution. He can only sell the property under a mortgage ‘ 
suit, and that rule has been applied where interest on the mortgage is actu- 
ally payable in the form of rent under a rent note; that is Ibrahim walad 
Goolam v. Nthalchand1, It is not disputed in this appeal that a mortgagee 
who lets the mortgagor into possession under a rent note is a superior holder, 
and the mortgagor is an inferior holder, within the meaning of the Bombay 
Land Revenue Code, and that the mortgagee is therefore entitled to apply 
to the Collector for a sale of the property as a means of recovering the 
rent under the rent note. If the Collector makes: an order for sale of the 
property, that no doubt does deprive the mortgagor of his right to redeem, 
but that is done under the terms of the particular statute. It is quite 
obvious that O. XXXIV, r., 14, does not apply in terms, and as I’ have said, 
in my opinion that rule does not lay down any general principle. It may 
be unfortunate that by an application under the Bombay Land Revenue 
Code the mortgagor can be deprived of his right to, redeem, but that 1s a 
matter for the legislature. It is impossible for this Court! to say that such 
a sale is invalid. 


Appeal dismissed. 


1 (1919) I. L. R. 44 Bom. 366, 5. c. 22 Bom. L. R. 113. 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr, Justice Sen. 


FAKIRJI NAVROJI TADIVALA 
v. 
MAHERBAN FAREDOON ALAMSHAW.* 


Indian Succession Act (XXXIX of 1925), Secs. 299, 271—Order passed by District 
Judge—Appeal—Civil Procedure Code (Act V of 1908), Sec. 104. 

Every order made by a District Judge by virtue of powers conferred upon 
him by the Indian Succession Act, 1925, is subject to an appeal to the High 
Court, under s. 299 of the Act. 

’ U Po Hnit v. Mg. Bo Gyit, Madhavrav v. Nazir?, Sarat Chandra Pal v. 

Benode Kumari Dassi?, and Uma Charan Das v. Muktakishi Dasi*, followed. 

Khettaramoni Dasi V. Shyama Churn Kundu, Kalimuddin v. Meharut®, and 
Manoranjan V. Bijoy Kumar’, dissented from. 

Where, however, a District Judge, in the exercise of his discretion under 
s. 271 of the Indian Succession Act, decides to proceed with an application for 
probate made to him, he cannot be said to be making an appealable order 
under the Act. 

Bhupendra v, Ashtabhuja8, followed. 

PROCEEDINGS for probate. 

One Manekji Tadiwalla made his last will on August 11, 1936, of which 
‘Maherban Alamshaw (plaintiff) was appointed executor. The testator died 
at Anklesvar (Broach district) on January 18, 1939, leaving property within 
‘the jurisdiction of the District Couris at Broach and Thana. 

The plaintiff filed an application for probate of the will in the District 
‘Court at Thana on January 27, 1940. 

The defendant Fakirji Tadiwalla filed a caveat contending that the District 
‘Court of Thana had no jurisdiction to entertain the application, and that even 
if it had jurisdiction, the application should be referred to the District Court 
of Broach for disposal. 

The District Judge of Thana came to the conclusion that he had jurisdiction 
to entertain the petition for probate and that the petition could justly and 
‘conveniently be disposed of by him. He directed : “ The matter will now be 
set down for hearing on merits.” 

The defendant appealed to the High Court. 


C. K. Shah, and B. K. Bomean-Behram, for the appellant. 
Pochaji Jamshedj1, for the respondent. 


BEAUMONT C. J. This is an appeal which the appellant seeks to bring 
against what he alleges is an order made by the District Judge of Thana 
under the Indian Succession Act. The respondent is the executor of the will 
of a gentleman named Tadiwalla, who died in the Broach District on 
January 18, 1939, leaving property within the jurisdiction both of the Broach 


*First Appeal No. 9 of 1941, 
from the decision of P. N. Moos, 
District Judge at Thana, in Suit 
No. 1 of 1940. 

1 [1929] A. I. R. Ran. 109. 

2. (1906) 2 Bom. L. R. 798. . 


(1915) 20 C. W. N. 28. 
(1900) I. L. R. 28 Cal. 149, 
(1894) I. L. R. 21 Cal. 539. 
(1912) I. L. R. 39 Cal. 563. 
[1926] A. I. R. Cal. 180, 
[1932] A. I. R. All. 379. 


oN GH oO Pp 


603 


1942 
nm 
January 27. 


604 


A.C. J. 
1942 


ae ae 
FAKIRJI 
TADIVALA 
v. 
MAHERBAN 
ALAMSHAW 


rR 


Beaumont CJ. 


erence 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


district and of the Thana district. The. learned District Judge of Thana 
decided under s. 271 of the Indian Succession Act that he had power to enter- 
tain an application for probate of the last will of Tadiwalla, and that it would 
be convenient for him to do so, and there was no necessity under s. 271 to 
refuse the application on the ground that it would ne more conveniently dealt 
with by the Broach District Court. 

A preliminary objection was taken, when the case first came before this 
Court, that no appeal lay, having regard to the provisions of s. 299 of the 
Indian Succession Act. That section provides that every order made by a 
District Judge by virtue of the powers conferred upon him by the Act shall 
be subject to appeal to the High Court in accordance with the provisions of 
the Code of Civil Procedure, 1908, applicable to appeals. 

The learned advocate for the respondent referred us to a decision of the 
Calcutta High Court in Kkettramoni Dasi v. Shyama Churn Kundu* in sup- 
port of the view that under s 299 appeals only lay against orders which were 
made appealable by the Code of Civil Procedure. The case in question was 
a decision under s. 86 of the Probate and Administration Act of 1881. The 
language of that section is not identical with the language of s. 299 of the 
Indian Succession Act, but it seems to me that the wording of the two sections 
is substantially identical. Reading s. 299 of the Indian Succession Act in the 
absence of authority, I should certainly not: myself take the view which 
appealed to the Calcutta High Court in the case to which I have referred. 
I should read the section as meaning that every order made by a District 
Judge by virtue of the powers conferred upon him by the Act is subject to 
appeal, and that the rules of procedure under which the appeal must be 


‘brought are those contained in the Code of Civil Procedure applicable to 


appeals. 

Section 104 of the Civil Procedure Code, which deals with appeals against 
orders, allows appeals against certain orders, and prohibits appeals against 
other orders, except as otherwise expressly provided in the body of the Code 
or by any law for the time being in force. So that s. 104 would save an 
appeal, if sanctioned by the Indian Succession Act. Under the Civil Pro- 
cedure Code no order made under the Indian Succession Act is appealable, 
and, therefore, if the view of the Calcutta High Court in the case to which 
I have referred is correct, it really means that no order made under the Indian 
Succession Act is appealable, unless it amounts to a decree. That seems to 
me a very strange result to arrive at from the language used in s. 299 of the: 
Indian Succession Act, which provides that every order made by a District 
Judge under the Act shall ‘be subject to appeal. However, if Khettramoni 
Dasi V. Shyama Churn Kundu (supra) had been followed in other High 
Courts, or even had not been dissented from, I should have followed it, because 
it is undesirable that an all-India Act should be given different meanings in 
different High Courts. But we stood the matter over in order that Mr. Shah, 
who appears for the appellant, might look into the matter and see if he could 
find any authority in the contrary sense, and he has referred us to a consider- 
able number of cases. 


we 


1 (1894) IL L. R. 21 Cal. 539. 
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The view taken in Khettramoni „Dasi v. Shyama Churn Kundu (supra), A.C.J. 
namely, that the only orders appealable under s. 299 of the Indian Succession 1942 
Act are those made appealable by the Civil Procedure Code, has been followed ~ 
in other Calcutta cases, including Kelimuddin v. Meharul+ and Manoranjan Basan 
V. Bijoy Kumar?. On the other hand, the opposite view has prevailed in Sarat 5: 
Chandra Pal v. Benode Kumari Dassi? and Uma Charan Das v. Muktakeshi MAHERBAN 
` Dasit. The latter case was a decision of a bench of three Judges, and it was ALAMSHAW 
held that an appeal lay to the High Court against an order passed by a = ~~ 
District Judge granting permission to an executor or administrator to dispose 
of immoveable property under s. 90 of the Probate and Administration Act 
of 1881. That case seems to me a direct authority for the proposition that all 
orders made by a District Judge under the Indian Succession Act or the Pro- 
bate Act, which preceded it, are made appealable. In Kalimuddin v. Meharur 
(supra) that case was distinguished on the rather curious ground that the 
effect of the words “ under the rules contained in the Code of Civil Procedure ” 
in s. 86 of the Probate Act had not been considered. I do not think one can 
assume that a Bench of three Judges of the Calcutta High Court would omit 
to read the whole of the section, which they were engaged in construing. In 
the result, so far as the Calcutta High Court is concerned, it seems to me that 
there are authorities in favour of either reading of s. ee of the Indian Suc- 
cession Act. 

On the. other hand the Rangoon High Court in U Po Hnit v. Mg. Bo Gy? 
declined to follow the view expressed in Kelimuddin v. Meharui (supra), and 
held that an appeal lay against all orders made by a District Judge under the 
Indian Succession Act. I think that this Court took the same view in 
Madhavrav v. Nazir’. It seems to me, therefore, that the balance of autho- 
rity is in favour of the view, which I should certainly have taken myself on 
reading s. 299 of the Indian Succession Act, namely, that every order made 
by a District Judge by virtue of the powers conferred upon him by the Act 
is subject to an appeal to the High Court. 

But the question then arises whether in this case any order has been made 
by the District Judge under the powers conferred upon him by the Act. All 
that the learned Judge was asked to do was to come to the conclusion that it 
would be more convenient that this application should be made to the Broach 
District Court, and the learned Judge refused to exercise his discretion in that 
sense. I agree with the view expressed by the Allahabad High Court in 
Bhupendra v. Ashtabhuja’ that when a District Judge exercises his discretion 
under s. 271 of the Indian Succession Act, he cannot be said to be making 
an order under the Act. He is merely deciding to proceed with the applica- 
tion, and that view of the matter is confirmed by the fact that in this case no 
order has been drawn up. In my opinion, no formal order was really made 
by the learned Judge. He merely decided in the exercise of his discretion 
to proceed with the case, and not to direct the application to be made to 
another Court. .I think, therefore, following the view taken by the Allahabad 
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High Court, that in a case of this sort arising under s. 271 no right of appeal 
is granted by s. 299, because the District Judge has not made anything in the 


nature of a formal order under the Act. 


The preliminary objection, therefore, prevails, and the appeal must be dis- 


missed with costs. 
SEN J. I agree. 


Beaumont C.J. 


jera 


1942 
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January 30. 


Appeal dismissed. 


Before Mr, Justice Divatia. 


CHIMANLAL ISHWARLAL MEHTA 


y. 


JUNIOR INSPECTOR OF FACTORIES 


GOVINDLAL NATHUBHAI VAKIL 


Y. 


JUNIOR INSPECTOR OF FACTORIES.* 


Payment of Wages Act (IV of 1936), Secs. 17 (1) (a), 15 (2) (3)—Non-payment 
of wages—Wages delayed but paid before applicatton—Order for payment of 
compensation alone—Such order not appealabie—Claim for compensation alone 


not entertatnable by Magistrate. 


Under s. 17 (2) (e) of the Payment of Wages Act, 1936, an appeal lies to 
the District Court only if the total sum directed by: the District Magistrate 
to be paid by way of wages as well as compensation exceeds Rs. 300. No such 
appeal lies from an order which only awards compensation. 

Under s. 15 of the Act the Magistrate can make an order for compensatior 
only along with the order for wages, the payment of which was delayed. An 
application for compensation alone cannot be entertained under the section. 


COMPENSATION for non-payment of wages in time. 

In one case, the opponent Chimanlal, who was the occupier of Vasant 
Printing Press at Ahmedabad, was liable to pay the wages of sixteen of his 
workers for the month of May, 1928, on June 7, 1938, but the wages were not. 


paid till June 17, 1938. 


In the other case, Govindlal (opponent) who was 


the manager of the press, did not pay the wages of his sixteen workmen for 
the month of June 1928 up to July 15, 1938. 

After the wages had been paid, the Junior Inspector of Factories (appli- 
cant) filed applications against the opponents in the Court of the District 
Magistrate of Ahmedabad, on July 21, 1938, to award compensation to the 


* Civil Revision Applications 
Nos. 43 and 44 of 1942 (in Second 
Appeals Nos. 727 and 728 of 1940), 
from an order passed by I. C. 
Munsif, Assistant Judge at Ahmeda- 


bad, in Appeals Nos. 70 and 71 of 
1939, in appeal from orders passed 
by K. V. Raje, Additional District. 
Magistrate of Ahmedabad, in cases. 
serial Nos. 1 and 2 of 1939, 
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workmen concerned for delay in payment of their wages, under the provisions 
of the Payment of Wages Act, 1936. 


The Magistrate awarded compensation at the rate of Rs. 2 per workman 
for delay in payment of wages, observing as follows :— 


“Tt has been argued on behalf of the opponent, relying on the wording of 
s. 17 (1) (@) of the Payment of Wages Act, that as the wages have already been 
paid and a direction for payment of compensation must also be accompanied by a 
direction for payment of delayed wages, no direction for payment of compensation 
alone can be issued This interpretation is not only wrong but perverse. If accepted 
it would defeat the purpose of the Act itself. The proviso to s. 15 (3) makes it 
clear that compensation can be awarded for delayed wages. Section 17 prescribes 
the limits within which appeals are allowed, For purposes of appeal the amount 
to be considered is to be the aggregate of the two items ‘delayed wages’ and 
‘compensation’. It does not mean that the order for compensation alone cannot be 
made when the wages are delayed and paid at any time before the delay was com- 
plained of oreduring the pendency of any proceeding relating to them.” 
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The opponents preferred separate appeals, but the Assistant Judge dismissed 


the appeals as not maintainable, for the following reasons :— 


“Section 17 (1) (e) of the Payment of Wages Act clearly lays down that an 
appeal may be preferred by the employer if the total sum directed to be paid by 
way of wages and compensation exceeds Rs. 300. In this case it is admitted on 
both sides that before the applications were filed the wages were already paid, and 
the question before the learned Magistrate in both the applications merely related 
to grant of compensation. As a matter of fact, the learned Magistrate has granted 
compensation only at the rate of Rs. 2 each and the total amount of compensation 
granted is Rs. 32 each in both the appeals. The learned pleader for the appellant 
argued that it was not his fault that he paid the wages beforehand, and, therefore, 
the amount of the delayed wages plus the amount of compensation granted be 
totalled up, and if that is done the amount would exceed Rs. 300 which is the mini- 
mum amount required for an appealable order under s. 17. This is, however, some- 
thing which I cannot do. It is not open to me to incorporate in the lower Court's 
order anything which is not there. It is clear from the lower Court’s order that 
only compensation is awarded and as the amount of compensation awarded in these 
appeals is less than the minimum appealable amount Rs. 300, I am bound to hold 
that the appeals are not maintainable.” 


The opponents applied separately to the High Court. 


J. C. Shah, for the applicant. 
B. G. Rao, Assistant Government Pleader, for the opponent. 


Divaria J. These are two companion matters involving a common ques- 
tion as to the liability of the appellants, under the Payment of Wages Act, to 
pay compensation to certain workers on account of delay in the payment of 
their wages. In Second Appeal No. 727 the wages, which were payable on 
June 7, 1938, were paid on June 17, and in the other appeal they were pay- 
able on July 7, 1938, but were paid on July 15. The Junior Inspector of 
Factories and ‘Inspector under the Payment of Wages Act thereafter applied 
to the Additional District Magistrate of Ahmedabad, who was the authority 
under the Act, for direction under s. 15 (3) of the Payment of Wages Act to 
pay compensation for delay in the payment of wages. ‘The Magistrate, after 
hearing the case on the merits, directed that the opponents, who are the 
occupier and the manager of the factory in which the men were employed, 
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should pay compensation, under s. 15 (3) of the Act, to each worker whose 


wages had been delayed. 


Appeals were preferred by the opponents to the Assistant ETA at Ahmeda- 
bad. A preliminary objection was taken on behalf of the respondent that 
the appeals were not competent as the total sum directed to be paid by way 
of wages and compensation in each case did not exceed Rs. 300, and that 
therefore, no appeal lay as provided in s. 17 (1) (a) of the Act. That objec- 
tion was upheld by the Assistant Judge and the appeals were dismissed. ` 

The present appeals have been preferred against these orders. It is con- 
tended on behalf of the appellants that the appeals were competent inasmuch 
as the amount of the delayed wages, which were paid before the applications 
were presented together with the amount of compensation ordered to be paid 
exceeded the amount of Rs. 300 in each case. Under s. 17 (1) (a) the total 
sum directed to be paid by way of wages and compensation must exceed 
Rs. 300. As the amount of delayed wages had already been paid before the 
applications were preferred, the Magistrate could not and did not make any 
order about the payment of delayed wages, but simply awarded compensation 
at a certain rate. The amount of compensation did not exceed Rs. 300. 
Mr. Shah, however, argues that even though the delayed wages had been paid 
before the applications were preferred, the order made by the Magistrate 
must, for the purpose of s. 17 relating to appeal, be regarded as an order for 
the payment of delayed wages together with compensation. That argument 
is clearly untenable, because the section says that the total sum directed to be 
paid by way of wages as well as compensation must exceed Rs. 300, and no 
amount for wages was directed to be paid. In my opinion, therefore, the 
appeals to the District Court were not maintainable under s. 17 (4) (a). 

It is, however, urged on behalf of the appellants that the trial Court, ie. 
the Additional District Magistrate, had no jurisdiction to entertain these 
applications which were only for payment of compensation and not for pay- 
ment of the delayed wages together with compensation. That point does not 
seem to have been urged before the trying Magistrate. In the memorandum 
of appeal to the District Court the point seems to have been taken, but it does 
not appear from the judgment of the lower appellate Court that it had been 
argued. However, as it is a point about the maintainability of the applica- 
tions which goes to the root of the jurisdiction of the Court, I think it is open 
to the appellants to urge it here. I have, therefore, allowed the appellants to 
convert the two appeals into revisional applications subject to the payment of 
the balance of the necessary Court-fees. 

Treating the appeals, therefore, as revisional applications, the question is 
whether the Magistrate had jurisdiction to entertain the applications for the 
payment of compensation alone. Under s. 15 (2), where contrary to the 
provisions of the Act, any payment of wages had been delayed, the Inspector 
might apply to the authority constituted under the Act for a direction under 
sub-s. (3). That sub-section provides that when an application under 
sub-s. (2) is entertained, the authority shall hear the applicant and the em- 
ployer, and, after such further inquiry as may be necessary, may direct the 
payment of the delayed wages, together with the payment of such compen- 
sation as the authority may think fit, not exceeding ten rupees. In my 
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opinion, this sub-section means that the order for compensation could be passed A.C.J. 
along with the order for the payment of delayed wages ; but where there could 1942 
not be any order for the payment of delayed wages if they were paid before = ~*~ 
ae eee ; a CHIMANLAL 

the application was made, J do not think it is open to the applicant to apply Teiwaeear 
for a direction for the payment of compensation alone. Forms Nos. A, B and 
C in Appendix I to the Act also provide for an order of compensation to be Junior Ins- 
~ made along with the order for the payment of delayed wages. As I read FECTOR OF 
sub-ss. (2) and (3) of s. 15, the legislature has not contemplated the case of ah 
an application for compensation alone. The application must be for the pay- Goymprar 
ment of delayed wages, and it is only in such an application that the authority NATHUBHAI 
might pass an order for compensation along with the order for the payment v. 
of delayed wages. I can only say that if it was the intention of the Legis- ORE 
lature that an application for compensation alone could be preferred after the pacrorigs 
payment of delayed wages, it has not used appropriate words in the section. oa 
The, only cénstruction that I can put on the section is that an order for com- Divata J. 
pensation could be made along with the order for the wages, but not by itself, moa 
and that therefore an application for compensation alone is not competent. 
In my view, therefore, the Magistrate had no jurisdiction to entertain the 
applications for compensation. ` 

I, therefore, set aside the orders of the Magistrate in both the cases, and 
make the rules absolute. There will be no order as to costs throughout. 

The applicants must furnish deficit Court-fee stamp for converting the 
appeals into revision applications. ` 


Rules made absolute. 


ORIGINAL CIVIL. 


Bejore Mr. Justice Chagla. 


VITHALDAS DAMODAR 1942 
keni edi 

j April 16. 
LAKHMIDAS HARJIWAN.* as 


Cwil Procedure Code (Act V of 1908), O. XXVI, 17. 7, 8—Practice—Original side 
of Bombay High Court—Commission to examine witnesses—Depositions so 
taken to be tendered in evidence. 

Under O. XXVI, rr. 7 and 8, of the Civil Procedure Code, 1908, and also 
according to the long and well-established practice on the Original Side of the 
Bombay High Court, the depositions of witnesses taken on commission ought 
to be tendered as evidence and admitted by the Court as evidence before they 
can become evidence in the case. 
` Hemanta Kumari v. Banku Behari Sikdart and Kusum Kumari Roy v. Satya 
Ranjan Das, followed. 


*O. C. J. Suit No. -19 of 1941. 1 (1905) 9 C. W. N. 794. 
2 (1903) I L. R. 30 Cal. 999. 
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Nistarini Dassee v. Nundo Lall Bose Man Gobinda Chowdhuri v. 
Shashindra Chandra Chawdhuri?2 and Dhanu Ram Mahto v. Murli Mahto, 
distinguished. 

A party who examines witnesses on commission cannot be compelled to 
tender their evidence in Court; but it is open to the other party to tender 
the depositions in evidence and make them part of his own case. 


kg 


THE plaintiff Vithaldas Damodar sued on January 7, 1941, to recover a 
sum of money from Lakhmidas Harjivan and others (defendants). 

On September 29, 1941, defendant No. 1 obtained a consent Judge’s order 
for issue of a commission to examine his witnesses at Calcutta. The order 
gave liberty to the plaintiff to examine his witnesses if any at Calcutta if he 
so chose. : 

The commission was executed at Calcutta, when defendant No. 1 examin- 
ed his own witnesses ; and the plaintiff also examined his witness Gordhandas. 

At the hearing of the case, the plaintiff did not tender in evidence the 
deposition of Gordhandas taken on commission. 


D. N. Bahadurj, with M. J. Mehta, for the plaintiff. 
M. P. Amn, for defendant No. 1. 


CHAGLA J- Mr. Amin raises a very interesting point of practice. On 
September 29, 1941, by a consent Judge’s order, at the instance of defendant 
No. 1, a commission was issued to Calcutta for the examination of certain 
witnesses. Liberty was given to the plaintiff to join in that commission and 
to examine witnesses on his behalf if he was so advised after giving the names 
of such witnesses to defendant No. 1 one week before being examined. Pur- 
suant to the order the plaintiff examined Gordhandas on commission. 

Mr. Bahadurji who appears for the plaintiff closes his case without tender- 
ing the evidence of Gordhandas. 

Mr. Amin for defendant No. 1 contends that as soon as the commission 
was returned the evidence taken on commission became evidence in the case- 
and, without Mr. Bahadurji tendering it, it is evidence on which he is entitled 
to rely. Mr. Amin contends in the alternative that in any case Mr. Baha- 
durji is bound to tender that evidence. 

Mr. Amin relies on O. XXVI, r. 7, of the Civil Procedure Code, 1908. 
This rule provides that where a commission has been duly executed, it shall 
be returned, together with the evidence taken under it, to the Court from 
which it was issued and the evidence taken under it shall form part of the 
record of the suit. Mr. Amin’s contention is that as the evidence is already 
part of the record it is no longer necessary formally to tender it. 

It has been a long standing practice on the Original Side of this Court that 
evidence taken on commission is always formally tendered, and objections to 
the evidence are considered when the evidence is being read by the counsel’ 
tendering it, and until it has been admitted neither party has the right to make 
use of it. Mr. Bahadurji, who is a very senior and a very respected member 
of the bar, tells me that, as far as his experience goes, which extends over = 


` 1 (1899) I. L. R. 26 Cal. 591. 3 (1909) I. L. R. 36 Cal. 566. 
2 (1907) I. L. R. 35 Cal. 28. 
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period of more than forty years, he has always known that to be the practice O.C. J. 
on the Original Side of this Court. 1942 

This point also arose for consideration in the Calcutta High Court, and the 

VALDAS 

authorities to which I shall presently refer have clearly laid down that the DAMODAR 
practice on the Original Side of the Calcutta High Court is similar to the ve 
practice prevailing here and which has been vouched for by Mr. Bahadurji. LAkamipas 
In Hemanta Kumari v. Banku Bekari Sikder: Mr. Justice Bodily decided EROR 
that the evıdence taken on commission does not become evidence in the suit 
until the same has been tendered and read as evidence in the suit by the party 
in whose behalf it has been taken. Then in Kusum Kumari Roy v Satya 
Ranjan Das? Mr. Justice Sale considered the practice prevailing on the 
Original Side of the Calcutta High Court and was of the opinion that the 
practice for a long time on the Original Side of that High Court had been 
that until evidence taken on commission had been tendered and admitted as 
evidence in the suit, neither party had the right to make use of it. He was 
further of opinion that that practice had been well founded in principle. 

Apart from these authorities, I think that O. XXVI, r. 8, itself contem- 
plates that the evidence which is recorded on commission has got to be read 
as evidence before it becomes evidence, because r. 8 says that evidence taken 
under a commission shall not be read as evidence in the suit without the 
consent of the party against whom the same is offered until the conditions 
laid down in cl. (q@)’ of that rule are satisfied. In my opinion, under r. 7 of 
O. XXVI, the evidence taken on commission forms part of the record in the 
same way as pleadings, affidavits and other documents of a suit form part 
of the record of that suit. If I were to give the construction to r. 7 for which 
Mr. Amin contends, it would really mean that the evidence taken on com- 
mission, whether part of it was inadmissible or irrelevant or not, would 
automatically become evidence as soon as the commission was returned and 
it formed part of the record. That surely cannot be the construction of r. 7, 
because it is well known that the commissioner who takes evidence on com- 
mission has no authority to reject any evidence. All that he can do is to 
note the objections taken by counsel appearing on behalf of the party while 
commission evidence is being taken, and after having noted the objections 
he has got to record the evidence given by the witnesses. It is only when 
the evidence is read before the Court and tendered as evidence that the ques- 
tions of admissibility and relevancy are considered. 

Mr. Amin relies on three other decisions of the Calcutta High Court. 

First, Mr. Amin relies on a decision in Nistarini Dassee v. Nundo Lall 
Bose®, which was a decision of a Judge on the Original Side, and on the ob- 
servation of Mr. Justice Stanley that having regard to the language of s. 389 
of the Civil Procedure Code, 1882, (which corresponds to O. XXVI, r. 7), 
the plaintiff was entitled to refer to the evidence as a matter of record. What 
happened in that case was that Mr. Bannerjee appearing for the plaintiff 
wanted to refer in his opening to the evidence of a certain witness taken on 
commission, and objection was taken to his doing so by counsel on the other 
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side, and all that the learned Judge held in that case was that as the commis- 
sion had been returned and the evidence formed part of the record, counsel 
was entitled to refer to it in his opening. That decision did not really decide 
that the evidence on commission became evidence as soon as the commission 
was returned. In any case the subsequent decisions of the Calcutta High 
Court to which I have referred, namely, Hemanta Kumari v. Benku Behari 
Stkdar and Kusum Kumari Roy v. Satya Ranjan Das, clearly lay down 
what the practice on the Original Side of the Calcutta High Court is. 
Secondly, Mr. Amin relies on a later decision of the same Court in Man 
Gobinda Chowdhuri v. Shashindra Chandra Chowdhuri,3 where the practice 
of the mofussil Courts in Calcutta was considered. In that case the Court 
of first instance. on the plaintiff’s application to read the evidence of a cer- 
tain witness taken on commission as a part of the record of the case, 
permitted him to do so. On appeal, the Subordinate Judge refused to refer 
to the evidence taken on commission as not being evidence in the ĉase. From 
the judgment of the Subordinate Judge there was an appeal to the Calcutta 
High Court, and the Appellate Bench consisting of Holmwood and Sharfud- 
din JJ. held that the Subordinate Judge was wrong in excluding the evidence 
of the witness taken on commission which had been read by counsel for the 
plaintiff. It is to be noted that in this case the witness was examined by the 
defendants on commission, the deposition was filed on the record, and the 
defendants refused to tender that evidence. This evidence was then tendered 
by counsel for the plaintiff and was admitted by the Court of first instance. 
Under these circumstances the judgment of Mr. Justice Holmwood and Mr. 
Justice Sharfuddin does not in any way support the contention of Mr. Amin. 
Thirdly, Mr. Amin relies on a decision of the same Court in Dhanu Ram 
Mahto: v. Murli Mahto*t. In this case the matter came on for hearing before 
the Subordinate Judge. The plaintiffs witnesses were not present in Court, 
and an application for adjournment was made and was refused. The plaint- 
iff was unable to carry on the suit in the absence of his witnesses, and the 
Court dismissed the suit. Certain witnesses had been examined on behalf 
of the plaintiff on commission. The plaintiff appealed to the High Court 
of Calcutta, and it was contended by him in appeal that the Subordinate 
Judge should not have dismissed the suit but should have decided it on merits 
inasmuch as there was evidence on record on behalf of the plaintiff which 
had been taken on commission. The Court of Appeal in its judgment said 
that in its opinion where the circumstances mentioned in s. 390 (which corres- 
ponds- to O. XXVI, r. 8) which would exclude the deposition from being read 
as evidence in the suit did not exist, there was no reason why the deposition 
should -be formally tendered before it could be treated as evidence in the case. 
The- Appeal Court was considering a case from the mofussil, and though it 
considered the two decisions to which I have referred, viz., Hemanta Kumari 
v. Banku Behari Sikdar® and Kusum Kumari Roy Vv. Satya Ranjan Das,* 
it came to the conclusion that those decisions only applied to the Original 
Side of the Calcutta High Court, and that as far as the mofussil was con- 
1 (1905) 9 C. W. N. 794. 4 (1909) I. L. R. 36 Cal. 566. 


2 (1908) I. L. R. 30 Cal. 999. 5 (1905) 9 C. W. N. 794. 
3 (1907) I. L. R. 35 Cal. 28. 6. (1903) I. L. R, 30 Cal 999. 
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cerned, that practice did not govern the mofussil Courts, and in its view, on 
a true construction of O. XXVI, r. 7, the evidence taken on commission 
became evidence as soon as the commission was returned. With great respect 
to the learned Judges I do not agree with the reasoning underlying their judg- 
ment. They refer to the argument advanced before them that the mere fact 
that the deposition forms part of the record does not make it evidence because 
everything that is on the record may not be evidence in the suit till it has 
been made evidence in the manner contemplated by law. In their opinion 
this was merely a plausible argument, and they further thought that it was 
merely an idle formality not contemplated by the Code to require that the 
deposition should be formally tendered in evidence. But later on in their 
judgment they observe (p. 571): “If the opponent of the party who 
relies on the deposition has any objection to its admissibility, it is open to 
him to urge that point.” It is not suggested at what stage and under what 
circumstandes that point could be urged if the evidence on commission is 
already evidence in the case. In any case this decision merely refers to the 
practice in the mofussil Courts and does not in any way detract from the 
earlier decisions of the Calcutta High Court laying down the practice on the 
“Original Side of that Court. 

It seems that in England the practice is similar to the practice prevailing 
on the Original Side of the Calcutta High Court and on the Original Side of 
this Court. Of course in England the practice is based on the Rules of the 
Supreme Court, and the particular rule on which the practice is based is 
differently worded from the rule of our High Court. Under O. XXXVII, 
r. 18, of the Rules of the Supreme Court, 1883, no deposition shall be given 
in evidence at the hearing or trial of the cause or matter without the consent 
of the party against whom the same may be offered unless the conditions 
laid down in that rule are satisfied. So that rule itself contemplates- that a 
deposition has got to be given in evidence, and it is not already evidence 
merely because the commission has been executed and returned. Further, 
O. XXXVII, r. 35, provides for notice having to be given by parties who 
want to make use of depositions filed or made before issue joined. This also 
suggests that a party who has obtained evidence on commission has got to 
make up his mind whether he wishes to make use of the deposition or not and 
to let the other side know about it in time. 

I, therefore, hold that, both on the construction of rr. 7 and & of O. XXVI 
of the Civil Procedure Code and also in order to give effect to the long and 
well-established practice on the Original Side of this Court, the depositions 
of witnesses taken on commission have got to be tendered as evidence and 
admitted by the Court as evidence before they become evidence in the case. 

As regards the second contention of Mr. Amin that Mr. Bahadurji is bound 
to tender the evidence of Gordhandas because he had Gordhandas examined 
on commission, I do not think there is any force in that contention. No Court 
can compel a counsel to lead any particular kind of evidence or tender any 
evidence if he does not wish to do so. 

Mr. Amin relies on the term of the consent Judge’s order. This order 
provides inter alia: “ And I do by and with such consent further order that 
the evidence so to be taken on commission be read as evidence in this suit 
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O.C.J. subject to all just exceptions.” Mr. Amin argues that what the parties con- 
1942 sented to was that the evidence taken on commission would be read as evidence 
ores at the trial. I do not think that that is a correct reading of that order. This 

aries is a formal proviso which is inserted in every order made by the Judge in 

chambers on a summons for commission where he orders the issue of commis- 

Laxumipas sion. All that it provides is that subject to all just exceptions the evidence 

-HARJIWAN taken on commission is to be read as evidence in the suit. One of such just 

Chagla 7. exceptions certainly would be if the evidence is not tendered by either party 

eA and if the parties come to the conclusion that it was not worth while tender- - 
ing that evidence for one reason or another. 

Finally, Mr. Amin contends that if Mr. Bahadurji does not wish to tender 
the evidence of Gordhandas, he should be allowed to do so. In my opinion 
Mr. Amin is entitled to tender the evidence of Gordhandas and make that 
evidence as part of his own case. There is nothing in O. XXVI, r. 8, which 
contemplates that evidence taken under a commission could only be tendered 
by the party who had the particular witnesses examined on commission. 
Once the commission is returned and the depositions form: part of the record, 
it is open to either party to tender those depositions as evidence. As a matter 
of fact in Kusum Kumari Roy V. Satya Ranjan Dast evidence had been 
taken on commission by the defendant and the plaintiff wanted to take ad- 
vantage of that evidence without tendering it and without making it part of 
her case, and Mr. Justice Sale in his judgment specifically refers to this fact 
in deciding that the plaintiff was not entitled to rely on that ‘evidence, she 
not having tendered it and made it part of her case. 

I would, therefore, permit Mr. Amin to tender the evidence of Gordhandas 
on commission and will decide its admissibility on its merits. 


Order accordingly. 
Attorneys for plaintiff : Bhimji & Co. 
Attorneys for defendants : Joshi & Co. 


CRIMINAL REFERENCE. 


Before Mr. Justice Broomfield and Mr. Justice Wassoodew. 


SANGAVVA GULAPPA KHANDEKAR 


1942 
v. , 
April 16. GULAPPA KARIYEPPA KHANDEKAR.* 


Criminal Procedure Code (Act V of 1898), Sec. 488—Order for maintenance—Wife 
living in aduliery—Cancellation of order—Cancellation affects arrears of past 
maintenance. 

Where an order for maintenance passed in favour of a wife, under s, 488 of 
the Criminal Procedure Code, 1898, is cancelled on account of her living in 


1 (1903) IL L. R. 30 Cal. 999. ing the quashing of an order passed 
* Criminal Reference No. 21 of by M. A. Gadag, First Class Magis- 
1942, made by D. G. Kamerkar, Ses- trate at Hungund. 


sions Judge of Bijapur, recommend- 
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adultery, such cancellation extinguishes not only her future right of maintenance 
but also the arrears of her past maintenance. i 
U Ba Thaung v. Ma Aye}, followed. 
Bhag Sultan v. Muhammad Akbar Khan? and Tari Bala Sukla Baidya V. 
Kabal Ram Sukla Baidya, dissented from. 
In re Abdul Ali Ishmailjit and Shah Abu Ilyas v. Ulfat Bibiš, referred to. 


MAINTENANCE order. 

The applicant Sangavva was the married wife of Gulappa (opponent). 

The applicant applied under s. 488 of the Criminal Procedure Code, 1898, 
to. recover maintenance from her husband, when the husband pleaded that his 
wife was living in adultery with one Anya and ‘was therefore not entitled to 
maintenance. The Magistrate found that “there is no satisfactory evidence 
to prove that she is now living in adultery”, and passed an order, on Janu- 
ary 15, 1940, awarding maintenance to the wife at the rate of Rs. 2 per month. 

‘The mafhtenance awarded was not paid. The applicant therefore applied 
to the Magistrate, on January 14, 1941, to enforce the order under s. 488(3) 
of the Criminal Procedure Code. The husband (opponent) contended once 
more that the applicant was living in adultery and that the order should be 
‘cancelled under s. 488(5) of the Code. The Magistrate held that the appli- 
cant was living in adultery, and cancelled the order for maintenance. The 
application was accordingly dismissed on September 25, 1941. 

The applicant applied to the Sessions Judge who was of opinion that the 
order for maintenance was validly cancelled, but that the applicant was still 
‘entitled to recover maintenance from the date the order was passed to the 
date when it was cancelled. 

The Sessions Judge made a reference to the High Court for making an 
‘order awarding the arrears of maintenance, for the following reasons : 

“ The learned .Magistrate appears to be in error in refusing to enforce the order, at 
‘any rate, with respect to the arrears up to the date of cancellation. It has been well 
established law that an order of cancellation under s. 488 (5) takes effect from the 
date of the order and has no retrospective operation. Sea [1930] A. I. R. Lah. 99, 
followed in [1938] 1 Cal. 509. The applicant has alleged expressly in her applica- 
tion that the opponent had deliberately failed to act up to the order passed on 
January 15, 1940, and that it had therefore become necessary for her to apply under 


s. 488(3) for enforcement of the order in order to recover the amount due to her. 
There is no indication anywhere that she had abandoned her claim to arrears.” 


The reference was heard. 


No appearance for the applicant. 
N. M. Hungund, for the opponent. 
B. G. Rao, Assistant Government Pleader, for the Crown. 


BROOMFIELD J. This is a reference by the Sessions Judge of Bijapur in 
certain maintenance proceedings. 

On January 15, 1940, the opponent Gulappa was directed to pay mainte- 
nance to his wife Sangawa at the rate of Rs. 2 a month. Even at that time 
he alleged that his wife was living in adultery with one Anya, but the evidence 


l (1932) I. L. R. 10 Ran. 194. 4 (1883) I. L. R. 7 Bom. 180. 


2 [1930] A. I. R. Lah. 99. 5 (1896) L L. R. 19 All. 50. 
3 [1938] 1 Cal. 509. l 
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which he produced on the point was then considered insufficient. The oppo- 
nent did not pay the maintenance ordered, and on January 14, 1941, Sangawa. 
applied to enforce the order under s. 488(3) of the Criminal Procedure Code. 
In reply to the notice the opponent appeared and contended as before that 
his wife had been and was living in adultery with the said Anya. After 
hearing the evidence on the point the Magistrate cancelled the order for 
maintenance on September 25, 1941. The effect of this was that Sangawa’s. 
application to enforce the order was rejected, 

Both the trial Magistrate and the Sessions Judge, to whom an application 
was made in revision, accepted the evidence as to the wife’s adultery, but 
the Sessions Judge took the view that the Magistrate ought to have made 
an order for payment to Sangawa of the arrears of maintenance up to the 
date of cancellation of the order. He relied on Bhag Sulian v. Muhammad 
Akbar Khan, which was followed in Tari Bala Sukla Baidya V. Kabal Ram 
Sukla Baidya?. In the first of these cases Mr. Justice Zafar Ali held that 
where a wife who had been granted maintenance sued for recovery of arrears 
due and then an order cancelling the maintenance on the ground of adultery 
was afterwards passed, the cancelling order could not have retrospective effect 
so as to disallow the prior allowed maintenance and that the maintenance 
order stood good until it was cancelled. This case was followed by Mr. Justice 
Biswas in Tari Bala Sukla Baidya v. Kabal Ram Sukla iBaidya. These are 
both decisions of single Judges. In neither case have any reasons been 


. given, nor is there any discussion of the language of s. 488. We find our- 


selves unable to accept these rulings as correct in so far as they appear to 
lay down that an order for maintenance is to be treated as a good and 
executable order until it is cancelled or set aside. 

It is necessary to examine the language of the various provisions of s. 488. 
Clauses (1) and (2) deal with the making of orders for maintenance to wives 
and children. Clause (3) says that if any person so ordered fails without 
sufficient cause to comply with the order, the Magistrate may enforce the 
order in the manner there provided. It is clear from this that the order can- 
not be enforced in the manner provided if sufficient cause for non-payment 


- is shown, and that must apply to arrears of maintenance due under an order. 


Clause (4) says: “No wife shall be entitled to receive an allowance from 
her husband under this section if she is living in adultery.” The general 
language here employed seems to make this clause applicable to any sum 
receivable by a wife by way of maintenance including arrears of maintenance. 
So that the effect of clauses (3) and (4) together is that on proof that the 
wife is living in adultery the Magistrate will be justified in refusing and indeed 
bound to refuse to execute an order for maintenance; quite apart from the 
question whether the order has been cancelled or set aside. 

Then there is clause (5) which says this: “On proof that any wife in 


whose favour an order has been made under this section is living in adultery, 


....the Magistrate shall cancel the order.” It is not said that the Magistrate 
shall refuse to execute, or refuse to execute further, and clause (5) we think 
is not concerned with the question of execution at all. It provides for cancel- 


1 [1980] A. I. R. Lah. 99. 2 [1938] 1 Cal. 509, 
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lation of the original order for payment, which is quite a different thing from 
refusing to execute it. It is by no means clear that the use of the word 
“cancel” (which occurs in s. 489 also) necessarily implies retrospective effect, 
and Mr. Hungund who appeared for the opponent did not in fact argue that 
the order had retrospective effect. “Cancel” may mean “put an end to” or 
“terminate” rather than “set aside”. But this point is immaterial if the 
execution of the original order is barred under clauses (3) and (4). 

The view we take that an order for payment of maintenance may be or 
become incapable of execution, quite apart from the question of cancellation, 
is supported by U Ba Thaung v. Ma Ayes That was a case in which an 
order had been made for maintenance of a child and an application was made 
to enforce the order after the child had become a major. Objection to the 
execution of the order was taken on this ground, but the Magistrate refused 
to consider it and held that until the order was set aside under s. 489 the 
order must*®be enforced. In revision the High Court held that this was wrong. 
In the course of the judgment it was observed (p. 198) : 

“A warrant can only issue when the person ordered to pay has failed to do so 
without sufficient cause, The words ‘without sufficient cause’ are very wide and 
seem to us to justify the raising of a plea that the order has become ‘spent’ owing 
to the child for whom the maintenance was ordered having attained the age of 
majority and being able to maintain itself ...We do not consider it can have been 
the intention of the Legislature that an order which obviously is spent can still be 
enforced until the person affected thereby shall have made a formal application 
under the provisions of section 489. The fact that an order is so spent seems to us 
to be sufficient cause within the meaning of clause (3) of section 488.” 


The position is the same in our opinion if the order for payment of mainte- 
nance instead of becoming spent is incapable of execution by reason of cls. (3) 
and (4) of s. 488. Reference may also be made to the cases in which it has 
been held that when there is a divorce maintenance ceases to be payable as 
from the date of the divorce: In re Abdul Ak Ishmailji? and Shah Abu 
liyas v. Ulfat Bibi? 

For these reasons we think that the Magistrate in this case would not have 
been justified in making an order for the payment of the arrears. That being 
so we see no ground for interfering and return the papers to the Sessions 
Judge. 


Order accordingly. 


1 (1932) I. L. R. 10 Ran. 194. 3 (1896) I. L. R. 19 All. 50. 
2 (1883) I. L. R. 7 Bom. 180. 


R. 78. 
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SEARCH and seizure by police of documents. 

On April 9, 1941, a complaint was lodged against Osman Chotani and two 
others (accused) before the Bombay City Police charging the accused with 
offences punishable under ss. 420 and 109 of the Indian Penal Code, 1860. 
The police investigation followed. 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 
CRIMINAL REVISION. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


EMPEROR 
Vv. 


OSMAN CHOTANI.* 


Indian Income-tax Act (XI of 1922), Sec. 54—Public serumini—Disclosure of 


information—Documents treated as confidential—Police-officer seizing such 
documents—Whether such documents can be produced in evidence—Meaning 
of public servant—City of Bombay Police Act (Bom. IV of 1902), Sec. 66— 
Police-officer—Search of document—Seizure of document. 


Section 54 of the Indian Income-tax Act, 1922, provides two things: first 
of all, that the documents specified in the section shall be treated as confi- 
dential, and, secondly, that no Court shall require a public servant to produce 
them. It does not enact that the documents referred tol are inadmissible in 
evidence. In providing that the documents are to be treated as confiden- 
tial, it means only that they are to be treated by the income-tax authorities 
as confidential. 

The section says that the Court cannot require any. public servant to pro- 


` duce the documents; but if a document can be given in evidence, without 


requiring a public servant to produce it, there is nothing in the section to pre- 
clude that from being’ done. 

Devidatt v. Shriram Nerayandas! and Rema Rao vy, Venkataramayya? 
referred to. 

There is nothing in the section to prevent a police officer from producing 
a document lawfully seized from the income-tax authorities, which those 
authorities themselves would not be able to produce. 

The “public servant ” referred to in the section is a public servant to whom 
disclosure has been made under the Act. 

Under s. 66 of the City of Bombay Police Act, 1902, a police officer con- 
ducting a search is entitled to take possession of that for which he is autho- 
rized to search. 

In re Bhanji, followed. 

All that the section means is that the police officer must be satisfied that 
the person in possession of the thing in question will not produce it of his 
own accord or under the compulsion of a summons. Once he is so satisfied, 
he is entitled to search. 


/ 


* Criminal Revision No. 120 of Bombay. 
1942, by the Government of the 1 (1931) I L. R. 56 Bom. 324, 
Frovince of Bombay, against an S. C. 34 Bom. L, R. 256. 
order passed by Oscar H. Brown, 2 [1940] Mad. 969, F.B. 


Chief Presidency Magistrate of 3 (1893) Unrep. Cr. C. 677. 
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On April 10, 1941, the police searched the office of Osman Chotani 
{accused No. 1), and seized a number of files ; but they failed to find any 
books of account, stock book, ete. The police next summoned accused No. 
1 to produce the required documents, but he produced a few documents 
and informed the police that the books of account or voucher files were 
missing. 

About the middle of July, 1941, the police received information that accused 
No. 1 had produced his books and documents before the income-tax autho- 
tities. The police therefore served the Income-tax Commissioner with a 
summons under s. 65 of the Bombay City Police Act, 1902, to produce the 
documents of accused No. 1 before the police, The Commissioner of Income- 
tax pleaded s. 54 of the Income-tax Act, 1922, as a bar to such production. 
The police thereafter searched the Income-tax office under s. 66 of the 
Bombay City Police Act, 1902, and took charge of files of vouchers of 
accused Nos 1 from that office. 


The police then completed the investigation and put in three charge- 
sheets in respect of three cases against the three accused under ss. 420 and 
109 of the Indian Penal Code. 


In the course of the trial before the Chief Presidency Magistrate, the 
prosecution tendered in evidence one of the documents seized by the police 
from the Income-tax office, viz. Z 44. It was a carting slip. The goods in 
question were ‘purchased by the accused from one Abdulla Tajbhai at Rs. 40 
per cwt. and described as “steel bars”. The goods were sent to a naval 
officer along with Z44 which described them as “cast steel”. The slip was 
initialled by. the officer who received the goods. 


The Magistrate held that the document was inadmissible in evidence, for 
the following reasons : 


“In his argument Mr. Kanga urged that the bar on the Court preventing it 
from requiring production of such a document is equivalent to treating the docu- 
ment as absolutely confidential and the fact that the Court not being able to 
compel the production of the document is synonymous with the inadmissibility of 
the document under any circumstances. He goes so far as to say that the docu- 
ment should be considered inadmissible even if produced by a private party or 
by a public servant as in this case the police officer would be. Several cases have 
been cited before me, but none of them cover the exact narrow issue involved in 
this case.’ Some of the cases, notably, 11 Ran. 121 and 43 C. W. N. 1169, appear 
to suggest that the privilege or confidence attaching to an assessment may be 
‘waived by an assessee if he thinks fit to do so, but the point has not been decided 
explicitly. These cases have dealt only with the production of copies as secondary 
evidence of the original and the cases haved been decided on that ground. This 
question therefore has not been a matter which arose for decision in these cases 
and the views there expressed must be taken to be obiter. Under s. 54(2). of the 
Income-tax Act a public servant is made liable to a penalty if he discloses any 
particulars contained in an assessment. This suggests that the Court may not 
direct production of such a document, but that where a public servant makes a 
disclosure without compulsion from the Court, he shall be liable to the said penalty. 

A careful consideration of the section and its wording though not free from 
doubt appears to me to signify that the words ‘shall be treated as confidential’ 
should be read with as wide a connotation as possible and to include even the 
assessee himself. Therefore when the Court is directed to be not entitled to 
require the production, I take this to mean an absolute bar to the Court consider- 


619 


A, Cr. J. 
1942 
| ed 
EMPEROR 
v. e 
OSMAN 
CHOTANI 


620 


A. Cr. J. 
1942 
et 

, EMPEROR 
"v. 

OSMAN 

CHOTANI 


‘eee 
> 


p 


THE BOMBAY LAW REPORTER, [ VOL. XLIV. 


ing the matter at all from whicheyer source the document emanates, whether 
through the public servant or through the assessee himself.” 

The Government of the Province of Bombay applied to the High Court 
against the order. 


M. C. Setaluad, Advocate General, with R. A. Jahagirdar, Government 
Pleader, for the Government of the Province of Bombay. In the course of 
investigation by, the police into the case of cheating against the accused, the 
police issued a summons to the Commissioner of Income-tax, Bombay, under 
s. 65 of the Bombay City Police Act, 1902, to produce certain documents 
which accused No. 1 had submitted along with the return of his income for 
the purpose of assessing income-tax payable by him. The Commissioner 
relied on s. 54 of the Indian Income-tax Act, 1922, as justification of his 
inability to produce the documents. The police thereupon issued a search- 
warrant under s. 66 of the Bombay City Police Act, and seized the docu- 


_ ments in the course of the search. One of such documents (Z 44) was 


offered in evidence on behalf of the prosecution, but the trying Magistrate 
refused to let it into evidence, relying on s. 54 of the Indian Income-tax 
Act. The question is whether he was right in so doing. 


Section 67 of the Bombay City Police Act creates an exception to ss. 65 
and 66 of the Act. It refers to ss. 123 and 124 of the Indian Evidence Act, 
1872. Apart from those two sections there is no exception created by s. 67. 
I submit s. 124 does not cover Z 44, which is a carting slip and in which 
there is nothing confidential or any communication made by the accused. 
It 1s difficult to see why it was produced in the Income-tax office. A person 
cannot escape the liability of producing a document in Court simply by 
submitting it to the Income-tax office. 


The question, then, remains whether Z44 is inadmissible in evidence in 
view of s. 54 of the Indian Income-tax Act. Section 54(2) has really no 
application to the production of a document by a ‘third party before the 
Court, because the main part of the section is: “No Court shall be entitled 
to require any public servant to produce before it any such... documents.” 
Here the document was in the custody of the police as the result of search. 
and it was going to be produced by the naval officer who had initialled it. 
The prohibition contained in the section is to the Court requiring a public 
servant to produce a document or to give evidence of it. The pub- 
lic servant, which means the Income-tax Officer, cannot produce it, but the 
assessee himself can do so in support of his statement under s. 157 of the 
Indian Evidence Act. The point is that the Income-tax authorities, while 
they have the document, it having been given to them in confidence, are 
not at liberty to disclose it. They cannot be compelled by the Court to 
disclose it. If they do produce it, they are liable to punishment under 
s. 54(2). But the section is not, as is sought to be made out, that all such 
documents are inadmissible in evidence. 

Taking into consideration privileged documents, with which ss. 123 and 
124 of the Indian Evidence Act deal, the privilege is given only for the 
benefit of certain persons, and it is open to such persons to waive the privi- 
lege. i 
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It is nowhere laid down that a document, otherwise admissible in evi- 
dence, is inadmissible in evidence. That is not the construction of s. 54. 
If such was the intention of the legislature, it would have been clearly so 
stated. In Devidatt v. Shriram Narayandas' it was held that certified copies 
of income-tax returns and of an assessment made upon them were not ad- 
missible in evidence, because under s. 74 of the Indian Evidence Act the 
original of those documents could not be given in evidence. The dispute 
in that case was whether X was or was not a partner, and: certified copies 
of a return made to an Income-tax Officer and an assessment order were 
sought to be put in to prove that X was a partner. This case shows that 
s. 54 does not make documents inadmissible if they are otherwise admissible. 
It means practically that in any case in which a document can be seized 
under s. 66 of the Bombay City Police Act or under the corresponding s. 165 
of the Criminal Procedure Code, the direction under s. 54 of the Income- 
tax Act bec6mes nugatory. There is nothing under s. 66 and s. 67 which 
protects the document, and it can be seized under s. 66. There is no express 
provision that the police can seize a document, but he gets hold of it by 
the search that he makes. The limitation to the documents or things which 
can be searched is laid down in s. 67, and the document with which we are 
concerned does not fall within s. 67. Thus, the seizure or search was rightly 
made under s. 66. The only question then is, whether the document being 
‘there in police custody under s. 66 of the Bombay City Police Act, does s. 54 
of the Income-tax Act prevent it from being admitted into evidence? Does 
it really amount or can it amount to an absolute prohibition of the docu- 
ment being admitted in evidence? It cannot be that the document cannot 
be produced by the assessee himself. The prohibition is against the public 
servant only, and it is directed to the Court. This is the view taken by a 
full bench of the Madras High Court in Rama Rao v. Venkataramayya.* 
The decision reached there by five Judges is that there is nothing in s. 54 of 
the Income-tax Act which makes a document, otherwise admissible, inadmis- 
sible in evidence. If the document can be produced in Court, or is produced 
in Court, or as in Devidatt’s case secondary evidence of it is produceable, 
then there is nothing in law which bars the admissibility of the document. 

The High Court of Rangoon has taken a different view: Anwer Ali v 
Tajozal Ahmed. So also has the Calcutta High Court in Pramatha Nath 
Pramanik v. Nirode Chandra Ghosh.* 


Sir Jamshedji Kanga, with Kanga & Co., for accused No. 1 My sub- 
mission is two-fold. I submit, first, that the document Z 44 should still be 
considered to be in the Income-tax office, because the seizure of the docu- 
ment by the police is illegal or nullity. Secondly, that s. 54 of the Income- 
tax Act is a bar to the production of the document so long as that document 
remains in the Income-tax office. 

I submit that s, 54 is enacted in the interests of the public: the disclo- 
sure of documents is prohibited because it is injurious to public interests, 
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The prohibition does not restore the ground of state policy, nor because the 
documents are of a public or political nature; but on the ground that it 
will be injurious to the public interests. The Act requires that not only 
should every one produce his return correctly but should produce all available 
materials—the assurance having been given that nothing would go out of 
the office. Section 54(2) makes it a criminal offence if anything goes out. 
It has been held by the House of Lords in Rowell v. Pratt! (p. 105): “a 
prohibition of an act must be implied when the act is made a criminal offence 
punishable by fine or imprisonment or both.” ‘Section 54 shows that the 
production of the original in a Court of law is prohibited. 

Next, I submit that the seizure by the police of the document is illegal 
and the document is to be deemed still in the custody of the Income-tax office. 
The seizure here is made under s. 66 of the Bombay City Police Act, which 
has no application because it cannot be said that the Income-tax, Officer “ will 
not voluntarily produce the document.” In fact, he is prohibited by s. 54 of 
the Income-tax Act from producing it. Section 67 of the Bombay City 
Police Act does not apply, because when it was enacted s. 54 of the Income- 
tax Act was not in existence. My submission is that it is surprising that 
one department of Government, the Income-tax office, says the document 
is confidential, while another department, the police, rushes to the first de- 
partment and says: “Produce the document.” Section 66 applies to a 
person who sits over a document and says: “I will not produce it.’ The 
word “ voluntarily ” means that he can produce. Here, there is no voluntari- 
ness involved. The Income-tax Officer has no option left to him. The sec- 
tion does not warrant pressure and invasion like the one pursued here. It 
does not apply because what is being done is to bring the Income-tax Officer 
to give evidence and to make him produce the document. If so, the pro- 
duction of the document is prohibited. 

Section 54 of the Income-tax Act says that the documents mentioned there 
“shall be confidential ”, i.e. shall not be disclosed to anyone except as stated 
in the section. Secondly, if you disclose it, it will be an offence, and, thirdly, 
the provisos indicate the circumstances under which alone you can produce it. 

I submit the police cannot seize the particular document. There is autho- 
rity of this Court which says that power to search includes a power to seize. 
Refers to s. 96 of the Criminal Procedure Code, and Rowell v. Prajt.” 

The provisos to s, 54 limit the production of a document to particular 
tribunals, so that the production is prohibited to any Court. In the case of 
partnership, even the assessee cannot produce it. I am aware that in Devi- 
datt v. Shriram Narayandas? it appears that the assessee produced it and 
it was held that the assessee could lead secondary evidence. The Madras 
High Court, however, takes a contrary view in Rema Rao v. Venkatarea- 
mayya* There are two more cases in the same High Court subsequent to 
the full bench case: C. Velayudham Pillai v. S. C. Subramania Pillai® and 
M. Rangaswami Naicker v. M. Raju Naicker®. There are also decisions to 


1 [1938] A. C. 101. 4 [1940] Mad. 969, FB. 
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the effect that even evidence cannot be given that certain documents are 
taken to the Income-tax office. 

The words in s. 54 are: “no Court shall be entitled to require any public 
servant to produce” &c. Now the term “public servant” is stated in 
s. 2(13) of the Act to have the same meaning as in the Indian Penal Code, 
1860. Under s. 21(8) of the Code, a public servant includes a police-officer. 
According to the view taken in Rowell v. Pratt there is an implied prohibi- 
tion to the police-officer to produce the document, because it is an offence 
for him to do so. Looking at the whole of s. 54 what is being done here is 
not permissible. In the first instance the search was illegal. If it was a 
search, there was no right to seize the document. The document was con- 
fidential and should be treated as such by the Court. Then, there is a penal 
provision attached to the production of the document. 

Section 54 excludes not only evidence as to the contents of documents 
produced Before’ the Income-tax authorities but also evidence of the fact 
that account books had been produced before them : Sayad Ashgar Ali Shah 
vy. Achru Mal The words “no Court shall...be entitled to require any 
public servant” mean evidence is to be excluded, and must mean that, 
because the document is in custody, and so long as it is in custody, the 
section must mean that all evidence relating to it must be excluded, except- 
ing cases relating to the proviso. 

The word “voluntarily ” appears in s. 66 of the Bombay City Police Act. 
According to Stroud’s Judicial Dictionary it means “freely”, “ without 
compulsion”, “not under any obligation”. The very element of search is 
that the man has volition to produce, and does not produce it. This is in 
reference to s. 66 of the Bombay City Police Act. Where, however, there 
is a permanent injunction by statute against producing it, you cannot 
say that he is voluntarily not doing the thing. 

The first part of s. 54 of the Income-tax Act, that the document shall be 
treated as confidential applies to every one. There is no warrant for saying 
that it is in reference to the Income-tax Officer only. It applies to the whole 
world. The second part of the section relates to the public servant produc- 
ing it; and the public servant, whoever he may be, whether an Income-tax 
Officer or a police-officer, is defined by the Indian Penal Code. Then come 
the provisos. Therefore, my submission is that the document shall be treated 
as confidential by the assessee and also every one concerned, once it is in 
the records of the Income-tax office. This has been the view of the High 
Courts of Calcutta and Rangoon. On any other view, the whole section 
becomes meaningless. 

If the police cannot produce the document directly, they cannot use the 
agency of some one else to produce it. The section is enacted for the safety 
of the subject, in order that the subject can send private and confidential 
documents without fear of the police invading or seizing them. There is no 
warrant for saying that s. 54 becomes a dead letter if you have the machin- 
ery of search warrant. 

It comes to this that s. 54 can be avoided by the police, who have supe- 
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rior powers, and for Govemment the section is a dead letter. That Govern- 
ment can always get the document by their powers, and the subject cannot. 
It is a fundamental rule of law that you cannot do indirectly that which 
you cannot do directly. And what is the object of the provisos. 


M. C. Setalvad, in reply. With regard to the construction of s. 54 of the 
Income-tax Act my submission is that you are asked to put a construction 


"on the section which is not warranted by the words of the section. The 


words “shall be treated as confidential” must mean shall be treated as con- 
fidential by the department concerned. Confidential means spoken or written 
in confidence. Similar expression is used in ss. 124 and 129 of the Indian 
Evidence Act. The meaning is made clear by what follows, because prohi- 
bition is imposed on the Court requiring a public servant to produce it or 
give evidence of its contents. Therefore, there is nothing in the section 
which shows that there is prohibition on the Court to produce the document. 
łí the legislature wanted to say, “except in the cases contained in the pro- 
viso ”, it would have clearly said so. Apart from the actual language of the 
section, there is the case of Devidatt v. Shriram Nerayandas,. which goes 
on the assumption that if good secondary evidence is available, it should be 
admitted, which means that the primary evidence is not admissible. Then 
in Ramae Reo v. Venkateramayya* the referring judgment as well as the 
judgment of the Chief Justice clearly show that the prohibition is to the 
Income-tax office. I agree that the views of the Calcutta High Court and 
the Rangoon High Court are different. In Rowell v. Prait? the Registrar 
of the Marketing Board was called as a witness and he said, “I decline 
to give answers”. Their Lordships said that from the fact that a punish- 
ment is imposed if the Registrar disclosed certain facts the implication is 
that he cannot disclose. That case affords no guidance here. 

The wording in s. 66 of the Bombay City Police Act is, “there is reason 
to believe that he will not voluntarily produce it.” Here, a summons was 
first issued to the Income-tax Officer under s. 65 of the Act to produce cer- 
tain documents. He regretted his inability to produce them in view of s. 54 
of the Income-tax Act. Thus, the condition of s. 66 was complied with that 
the police-officer had reason to believe that the Income-tax Officer would 
not produce it of his own will or of his own accord. The language of s. 96 
of the Criminal Procedure Code is very similar to the language of s. 66. 
Refers to In re Bhanji 

A police-officer is not a public servant for the purposes of the Income- 
tax Act. Section 2 of the Act says: unless there is anything repugnant in 
the subject or context... (73) public servant has the same meaning as in 
the Indian Penal Code. The public servant really means an officer of the 
Income-tax department, and in s. 54 it is the public servant to whom dis- 
closure has been made. What clinches the matter is s. 54(5) whitn says 
that no prosecution shall be made except with the consent of the Commis- 
sioner, and s. 2(5) says that the Commissioner is a Commissioner of Income- 
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tax. So that it is a matter concerning his‘department, and before he allows 
any public servant or officer of his department to be prosecuted, it must be 


‘with his sanction; There is no question here of the disclosure by a public 
servant. 


BEAUMONT C. J. This is a revision application raising a point of some 
general importance. 


Three persons are being charged with the offence of cheating, the general 


nature of the case alleged against them being that accused Nos, 1 and 2 
having purchased steel of an inferior quality at a cheap price in the bazaar, 
_ resold it through the instrumentality of accused No. 3 to a Government De- 
partment at a greatly enhanced price, falsely representing the steel to be 
of a superior quality. 

We are told that many of the books of accused No. 1, which might be 
relevant, age not forthcoming. In order to remedy this defect, the investi- 
gating officer served a summons on the Income-tax Commissioner of Bom- 
bay, under s. 65 of the Bombay City Police Act, requiring him to produce 
certain documents lodged by accused No. 1 with the Income-tax Depart- 
ment in connection with his return for income-tax. The Commissioner of 
Income-tax declined to produce the documents in question, considering 
himself precluded from so doing by the provisions of s. 54 of the Indian 
Income-tax Act, as he clearly was. Thereupon the police authorities pro- 
ceeded under s, 66 of the Bombay City Police Act to carry out a search 
of the offices of the Income-tax Commissioner, and seized! certain documents, 
which had been lodged with the Income-tax Department by accused No, 1. 
‘One of those documents, exhibit Z 44, was tendered in evidence’ by a police- 
officer before the Chief Presidency Magistrate, who was hearing the charge. 
The learned Magistrate held that the document was not admissible in evi- 
dence. He took the view that s. 54 of the Indian Income-tax Act consti- 
tuted an absolute bar to the Court considering any of the documents lodged 
under the Act, and the question is whether that decision is right. 


Section 54(2) of the Indian Income-tax Act is in these terms :— 


“(1) All particulars contained in any statement made, return furnished or 
accounts or documents produced under the provisions of this Act, or in any evi- 
dence given, or affidavit or deposition made, in the course of any proceedings 
under this Act other than proceedings under this Chapter, or in any record of 
any assessment proceeding, or any proceeding relating to the recovery of a de- 
mand, prepared for the purposes of this Act, shall be treated as confidential, and, 
notwithstanding anything contained in the Indian Evidence Act, 1872, no Court 
shall; save as provided in this Act, be entitled to require any public servant to 
produce before it any such return, accounts, documents or record) or any part of 
such record, or to give evidence before it in respect thereof.” 


Then sub-s. (2) provides that if a public servant discloses any particulars 
contained in any such statement, return, accounts, documents, evidence, affi- 
davit, deposition or record, he shall be punishable with imprisonment or 
fine. The section does not in so many words say that the public officer is 
prohibited from producing any such document as is specified, but it is 
obvious that, as the production is made punishable as an offence, there is 
an implied prohibition against its production .by a public servant. 
R. 79. 
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In my opinion, there is nothing in s. 54 of the Income-tax Act to justify 
the extreme view taken by the learned Chief Presidency Magistrate that 
all the documents referred to in that section are made inadmissible in evi- 
dence. The section does not expressly enact that any ‘documents are to be 
inadmissible in evidence. It provides two things: first of all, that the 
documents specified shall be treated as confidential ; and, secondly, that no 
Court shall require a public servant to produce them. In providing that 
the documents are to be treated as confidential, I think the Legislature only 
mean that'they are to be treated by the income-tax authorities as confiden- 
tial. Sir Jamshedji Kanga has argued that the section means that the docu- 
ments are confidential in whosoever’s hands they may be. I do not think 
that can be the meaning. I apprehend that there is nothing in the section 
to prevent an assessee from disclosing the terms of his assessment, or of any 
accounts on which it is founded to his solicitor or to any friend to whom 
he chooses to make the disclosure. All that the section means Ys that the 
income-tax authorities are to regard communications made to them for the 
purposes of the Income-tax Act as being confidential, the object, no doubt, 
being to enable people to feel that they can freely state the facts relating 
to their income, facts which may often involve confidential matters relating 
to their business, without fear of the matters being disclosed. But as long 
as there ig no disclosure by a member of the income-tax staff, I do not 
think the direction to treat them as confidential is infringed. 

The main operative part of the section, however, is that the Court cannot 
require any public servant to produce these documents. I see no justifica- 
tion for extending the operation of those words beyond their natural and 
proper meaning. If a document can be given in evidence, without requir- 
ing a public servant to produce it, there seems to be nothing in the section 
to preclude that from being done. This Court in Devidatt v. Shriram 
Narayandast and a full bench of the Madras Court in Rama Rao v. 
Venkaiaramayya? held that s. 54 of the Income-tax Act did not preclude 


‘the giving in evidence of the documents referred to, provided proper evi- 


dence of them could be given. In those cases the Court was considering 
primarily whether secondary evidence could be given of. certain income-tax 
documents. But that question could not have arisen, if the documents them- 
selves had been made inadmissible in evidence by statute, because it is ob- 
vious that secondary evidence could not be given of a document made by 
statute inadmissible. Therefore, taking the language of s. 54 as I find it,. 
I do not think that there is anything to prevent a police officer from produc-. 
ing a document lawfully seized from the income-tax authorities, which those- 
authorities themselves would not be akle to produce. 

It has been argued on behalf of the opponents that the prohibition 1s 
directed to a public servant, and it is said that the definition of “ public 
servant”, contained in s. 2(13) of the Income-tax Act and s. 21 of the- 
Indian ‘Penal Code, includes a police officer. But the definition in the 
Income-tax Act is, like most statutory definitions, made subject to any con- 
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text to the contrary, and it seems to me clear, on the terms of s. 54 of the 
. Income-tax Act, that the public servant referred to is a public servant to whom 
disclosure has been made under the Income-tax Act. I have already said 
that I can see no reason why an assessee himself, if he is able to do so, 
should not disclose the contents of documents referred to in the section, 
and it can hardly be suggested that, whereas an ordinary assessee could 
make such a disclosure, an assessee who chances to be employed by Govern- 
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doing. In my opinion the public servant referred to in s. 54 is a public 
servant to whom disclosure has been made under the Income-tax Act. 

Then it is said that.in point of fact the seizure of this document, exhibit 
Z-44, by the police was illegal, and, that it must be regarded as construc- 
tively still in the possession of the income-tax authorities, and, therefore, 
falls directly within the prohibition in s. 54. That question depends on the 
construction of ss. 65 and 66 of the Bombay City Police Act. Section 65 
enables an officer in charge of a police station to require the production of 
a document, which he thinks necessary for the purposes of any investiga- 
tion being made by him. Then s. 66 of the Bombay City Police Act, which 
corresponds more or less to s. 165 of the Criminal Procedure Code, provides, 
so far as material, as follows :— 

“ (1) Whenever an officer making an investigation under this chapter con- 
siders that the production of any document or other thing is necessary to the 
conduct of an investigation into any offence which he is authorized to investi- 
gate, and there is reason to believe that the person in whose possession or power 
such document or thing is believed to be, will not voluntarily produce the same, 
on being required so to do by a Police officer, or in compliance with a summons 
or written order which has been, or might be, issued under section 65, such officer 
may search, or cause search to be made, for the same in any place within the 
limits of the City of Bombay.” 


It is to be noticed that the section does not in terms enable the police officer 
to seize anything ; it only enables him to search. But as the object of the 
search is to procure production of some thing required in an investigation, 
I feel no doubt that the police officer conducting the search under the sec- 
. tion is entitled to take possession of that for which he is authorized to search. 
That construction is assisted by a reference to the terms of s. 68 of the Act, 
under which an officer of another section, who is authorized to search, is 
required to forward the document or thing found to the officer at whose 
request the search was made. A similar construction was placed on the cor- 
rezponding provision of the old Criminal Procedure Code by this Court in 
In re Bhanji1 I think, therefore, that the police are entitled to seize on a 
search under s. 66 of the Bombay City Police Act. 

Then Sir Jamshedji Kanga has argued that s. 66 does not apply in this 
case, because there was no question of the Income-tax Officer voluntarily 
refusing to produce the document, or to comply with the summons which 
had been served upon him under s. 65. His argument is that the adverb 
“ voluntarily ” implies that the income-tax authorities can exercise a voli- 
tion in the’ matter, and as they are precluded by the Income-tax Act from 
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producing the document, they are not exercising any volition. But that 


1942 argument involves reading the adverb “voluntarily” out of its context. 
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What the section provides is, not that something must be done voluntarily, 
but that the police officer must have reason to believe that the person, in 
whose possession or power such document or thing is believed to be, will 
not voluntarily produce the same. If the police officer knows that in point 
of fact that person cannot produce it, because by so doing he will be com- 
mitting an offence, it is easy for him to conclude that the document will not 
be voluntarily produced. All that the section means is that the police 
officer must be satisfied that the person in possession of the thing in'ques- 
tion will not produce it of his own accord, or under the compulsion of a 
summons. If he is so satisfied, then he may search. In my opinion, there- 
fore, the police were entitled in this case to make a search under s, 66 of 
the Bombay City Police Act, and the seizure of Z-44 was legal. 

It is urged that the effect of holding the police to be entitled to adopt 
the course they have adopted in this case is to defeat the intention of the 
Legislature as disclosed in s. 54 of the Income-tax Act. However, we can 
only gather the intention of Legislature from the language used ; and, if the 
course of action adopted in this case, on a fair reading of the section, has 
not been forbidden, there is no occasion for the Court to invent a prohibi- 
tion. It is to be noticed that sub-s. (3) (a) of s. 54 contains an exception in 
the case of disclosure of particulars for the purposes of a prosecution under 
the Indian Penal Code in respect of any statement, return, accounts and 
documents mentioned, or for the purposes of a prosecution under the Income- 
tax Act. So that, for the purposes of certain prosecutions, confidential docu- 
ments may be produced even by the income:tax authorities; and I see no 
convincing reason for attributing to the Legislature any greater measure of 
tenderness for an assessee charged with other offences than the Legislature 
has chosen to express. To my mind the section does not preclude the course 
of action which the police have adopted in this case. 

I think, therefore, that the learned Chief Presidency Magistrate was 
wrong in rejecting the tendering of this document, 
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'” APPELLATE CIVIL. 


Before Mr. Justice Broomfield and Mr. Justice Sen. 


KASHINATH BALKRISHNA KULKARNI 
v. 
ANANT MURLIDHAR INAMDAR.* 


Hindu law—Adoption—Adopter, a person of tender age—Decree—Costs—‘ Suit 


dismissed with costs ”—Interpretation. 


According to Hindu law, there is no hard and fast rule that an adoption by 
a youth or girl who has not completed the age of fifteen years is necessarily 
invalid. The question of the possession of the necessary understanding and 
discretion in such a case is a question of fact to be determined on the eugene 
of each "particular case. 

Rajendro Narain Lahoree V. Saroda Soonduree Dabe, Jumoona Dassya 
Chowdhrani v, Bamasoonderai Dassya Chowdhrani?, Patel Vandravan Jekisan 
v, Patel Manilal Chunilal,3 Basappa V. Sidramappat, Murgeppa v. Kalawa, and 
Parvetava v. Fakirnaik®, referred to. 

Hence, an adoption by a boy aged fourteen and a half years, who was found 
capable of understanding and did in fact understand what an adoption was 
and what it meant, was treated as valid. 

In a decree, the expression “suit dismissed with costs” means that the 
plaintiff is to pay the costs of all the defendants, i.e. two or more sets, if sepa- 
rate costs have been incurred. An order for a single set of costs, if desired, 
must be asked for at the time of hearing. 

Mariyaya V. Shantirappa’ and Shridhar Balkrishna v. Poona City Munici- 
palit y8, followed. À 


Suit to recover possession of property. 
The property in dispute belonged to one Bhanudas, a minor aged fourteen 
and a half years, who inherited it as an adopted son. Bhanudas was suffer- 


ing 


from heart disease. He therefore adopted Anant (defendant No. 1) on 


March 4, 1930, with‘due ceremonies. Bhanudas died on October 19, 1931. 

On January 30, 1936, Kashinath (plaintiff), who was a distant agnate of 
Bhanudas, sued ta recover possession of his property, alleging that the adop- 
tion of defendant No. 1 was invalid. 

The trial Court dismissed the suit holding that the adoption was proved, 
that Bhanudas had attained the age of discretion and was competent to 
adopt a son, that the adoption was made by him of his free-will, and that it 
was not brought about by undue influence l of any one. 


The plaintiff appealed to the High Court. 


\ 
* First Appeal No. 106 of 1939, S. ¢. 21 Bom. L. R. 217. 


from the decision of B. C. Patil, First 5 (1919) I. L. R 44 Bom, 327, 

Class Subordinate Judge at Satara, in s.c. 22 Bom. L. R. 91. 

Suit No. 135 of 1936. 6 (1921) I. L. R. 46 Bom. 307, 
1 (1871) 15 W. R. 548. S.C. 23 Bom. L. R. 1075. 
2 (1876) L. R. 3 I. A, 72. . 7 (1939) 41 Bom. L. R. 575, 
3 (1890) I. L. R. 15 Bom. 565. 8 (1940) 42 Bom. L. R. 878. 
4 (1918) I. L. R. 43 Bom. 48i, 
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A.C. J. G. N. Thakor, with P. B. Gajendragadkar, for the appellant. l 
1941 P. B. Shingne, with P. S. Bakhle and V. R. Gadkari, for respondents ’ 
— Nos. 1. and 2. 


KASHINATH S, G. Chitale, for respondent No. 9. 
BALKRISHNA 


ae BROOMFIELD J. The appellant in this case was the plaintiff in the -Court 


Rasen ie below. He brought a suit for possession of lands and houses at Nerle in the 
a Satara district which formerly belonged to one Bhanudas. The property is 
now in the possession of the defendants who claim the greater part of it on 

behalf of defendant No. 1, a minor alleged to have been adopted by Bhanu- 

das on March 4, 1930. Bhanudas was himself a minor then aged fourteen years 

and seven and a half months. He died of heart disease on October 19, 1931. 

The plaintiff is a cousin belonging to another branch of the family, but he 
would admittedly be the heir and entitled to the property but for the adop- 
tion of defendant No. 1. He has denied that the adoption toek place in 
fact, and, if it did take place, he contends that it was invalid, because Bhanu- 
das was too young to understand the nature of the adoption and was also ill, 
and moreover the adoption was brought about by undue influence exercised 
by defendant No. 2, his uncle and the father of the adopted boy, and by his 
own natural father defendant No. 9. 

The trial Court has held that the adoption is proved and valid and dis- 
missed the suit. i 

The appeal raises questions both of fact and law. The questions of fact 
are: (1) Did Bhanudas in fact take defendant No. 1 in adoption with the 
necessary ceremonies? (2) Were his mental development and state of health 
such that he was capable of understanding the nature and consequences of 
the act of adoption? (3) Was the adoption his own act or was it the result 
of undue influence exercised on him by defendants Nos. 2 and 9? The point 
of law is whether, if these questions are decided in favour of the defendant, 
as they have been decided by the trial Judge, an adoption by a boy aged 
fourteen and a half years is legal and valid. 

The witnesses to the adoption are defendant No. 2, the father of the 
adopted boy, Vishnu Joshi the priest who officiated, another Vishnu a photo- 
grapher who took the usual group photograph and two other persons Sunda 
and Krishna Sidoji Patil who were present. These witnesses were all be- 
lieved by the trial Judge, and we can see no good reasons for disbelieving 
them. There is also a document called a yadi, which is a list of signatures 
of the persons present, a regular deed of adoption in the handwriting of 
Bhanudas himself and the photograph. ' 

The only facts elicited, which can by any possibility be described as even 
unusual, are that the ceremony took place not in Bhanudas’s own house but 
in that of the priest, that there were na printed invitation cards and people 
from outside Nerle were not invited and that some people were not? present 
who might have been expected to be there, for instance the wives of defend- 
ant No. 2 and defendant No. 9 and the village officers. But it was desired 
to have a photograph and it seems, for reasons which have been explained in 
the evidence, that Bhanudas’s house was not suitable and so they chose the 
priest’s house which was suitable and convenient, being close by. It was a 
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very unusual and rather tragic sort of adoption, only rendered necessary by A.C. J. 
the fact that this boy Bhanudas was dangerously ill. It is not at all sur- 1941 
prising that they did not want to invite large numbers of people and make a mera 
festival of it. Defendant No. 2 in his evidence has explained that defendant a TE 
eee ee f ALKRISHNA 
No. 9’s wife Anandibai, the boy’s natural mother, was distressed at the idea v. 
that her son had to adopt a boy at so early an age and preferred to stay at ANANT 
home. That seems perfectly natural. Defendant No. 2’s wife is said to MURLIDHAR 
have been ill. . pr 
Plaintiff has examined a man called Vinayak who says that he was pre- iii Js 
sent at the adoption and his signature is one of those on the yadi. But, 
according to him, no kom ceremony was performed. That is contrary to 
what all the other witnesses say and it is a ridiculous assertion. It is ad- 
mitted that Bhanudas’ father and uncle desired the adoption. In fact plaint- 
iff's case is that they brought it about. There could be no possible difficulty 
about the kom, especially as tHe ceremony took place in the priest’s house, 
and Vinayak himself admits that all the necessary paraphernalia were there. 
It is incredible that the kom ceremony would be omitted. There can be very 
little doubt, I think, that the plaintiff's denial of the fact of the adoption is 
‘dishonest. 
Then as to Bhanudas’ mental and physical capacity. He had the ordinary 
education of a Brahmin boy of his age. He attended the vernacular school 
in his own village Nerle and reached the fourth standard at any rate. Then 
he went to the High Schoo? at Karad and learnt English. It appears from 
‘what his teachers say that he was not particularly clever, his powers of under- 
standing were only “tolerably good” and hd had some difficulty in passing 
his examinations. However, he did pass them in the end and got into the 
third standard in English. Then his heart affection. got worse and in Octo- 
ber, 1929, i.e. about six months before the adoption,-he had to leave school. 
The precise nature of the disease he wag suffering from has not been ex- 
‘plained, although Dr. Shripad, who attended him from October, 1929, has 
been examined. Bhanudas’ natural father, defendant No, 2, says that he 
used to have attacks of pain in the heart and exhaustion. The attacks lasted 
three or four days. Ati first they were only occasional. Between the attacks 
he was all right. He had two such attacks while he was at school at Karad. 
Afterwards they became more frequent. Dr. Shripad says that the disease 
was “serious” when Bhanudas came under his treatment in October, 1929, 
and also says that it was incurable. For the last four or five months of his 
life he was confined to bed. That, however, was long after the adoption. 
The doctor says nothing about having seen, the boy at or about the time of 
the adoption. He is quite definite moreover that the disease never affected 
his brain in the least at any time. He has expressed an opinion that, having 
tegard to the physical and mental condition of the boy, if anybody had 
explained to him what an adoption was and what were its consequences, he 
could not have understood it or followed it. The doctor was called as a 
witness for the plaintiff. His opinion may nevertheless be perfectly honest, 
but I agree with the learned trial Judge that it is of little or no value. It 
does not appear that he ever had any conversation with the boy on such 
subjects, and he admits that he was ignorant of facts in the family history 
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which must have made the idea of adoption familiar tā his patient. He was 
himself an adopted son and adoptions were extraordinarily frequent in the 
family. His adoptive father Keshav had no less than six natural sons, and 
all but one of them went into other families by adoption but were still living. 
close by in the village. 

Vishnu Joshi has deposed that he questioned Bhanudas and satisfied him- 
self that the boy himself desired to make the adoption. The witnesses Sunda 
and Krishna Sidoji Patil both say that Bhanudas had told them of the adop- 
tion beforehand and asked them to come. I have already mentioned that. 
Bhanudas himself wrote the adoption deed. This contains the recital : 

“I am suffering from heart disease and there is no telling what eventuality might 


take place at any moment. ' So in order that my line might continue I asked your 
father for giving you in adoption to which he consented.” 


Learned counsel for the plaintiff argued that this was an unnatural state- 
ment for a boy of fourteen and a half to make. But I am unable to agree. 
Heart attacks of the kind from which he appears to have been suffering are 
most alarming and distressing things, and I feel no difficulty whatever in 
believing that the boy must have felt that he was unlikely to live very long. 

On August 27, 1930, he made an application to the Collector in: which he 
said :— 

“For nearly a year or one year and a quarter I am suffering from heart disease. 
Thereby. I become constantly weak in health. Hence on account of the apprehen- 
sion as to what might happen at any moment and as I have no progeny I have 


taken in adoption in proper form Anant, the eldest son of Murlidhar Vithal, with 
the intention of perpetuating my name. You should sanction the same.” 


ł 


This application was probably made because adoptions in watan families 
have to be reported to the Collector under s. 34 of the Watan Act. In any 
case an inquiry was held by the revenue officers and Bhanudas was twice 
examined, once on March 3, 1931, and again on October 13, 1931, which 
was only six days before his death. In these statements he explained that 
he was himself an adopted son and that he had taken defendant No. 1 in 
adoption because he was suffering from heart disease and might die at any 
time. He gives his age wrongly as seventeen, but as far as I can see nothing: 
turns upon that. There is nothing very abstruse in the idea of adopting a 
son or anything difficult to understand about the consequences when the adop- 
ter is a male. When a girl or woman adopts to a deceased husband the 
position is rather different. Besides, as I say, it must have been a familiar 
idea in Bhanudas’ family. We see no reason to doubt that Bhanudas was. 
capable of understanding and did in fact understand what an adoption was 
and what it meant. 

The plaintiff has disclaimed all personal knowledge and has adduced no- 
evidence to prove his case of undue influence. He has admitted that the 
relations between Bhanudas and his natural father, defendant No. 9, were 
precisely the same as those between himself and his own sons. If his father 
and uncle desired the adoption, as they probably did, Bhanudas may have 
been influenced by them. But-it cannot be seriously disputed, I think, that 
from his own point of view, according to Hindu ideas, an adoption was bene- 
ficial and meritorious. In that connection I may mention Rajendro Naraus 
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Lahoree v. Saroda Soonduree Dabeet, which I shall have to refer to again A.C J. 
on the question of age. If the adoption benefited Bhanudas’ own natural 1941 
relations at the same time, to the detriment of his distant cousins, that makes ee 
no material difference. Neither he nor they owed any duty to the plaintiff. BALERISINA 

We were referred in this connection to an unreported case, Bai Kashi v. v. 
Mohkanial Nagji?. In that case Batchelor and Shah JJ. were dealing with ANANT 
an adoption by a girl aged sixteen to her husband, who had died at the age MURLIDHAR 
of five, and she adopted a man aged forty-two, who was both her uncle and 
her guardian. Under those circumstances the Court thought that s. 111 of 
the Indian Evidence Act applied and that the burden of proof was on the 
plaintiff, the adopted son, to satisfy the conscience of the Court that his adop- 
tion was made in good faith. It has been laid down in Bayabai v. Bala Ven- 
katesh Ramadkani® and in several other cases that where an adoption by a 
young Hindu widow is set up against her, and to defeat her rights, the Court 
will expect,clear evidence that at the time she adopted she was fully informed 
of those rights, and of the effect of the act of adoption upon them ; and if 
it find that fraud or cajolery was practised upon the widow to induce her to 
adopt, or that there has been suppression or concealment of facts from her, 
it will refuse to uphold the adoption. We have no desire of course to throw 
the slightest doubt upon these principles, but we doubt whether such consi- 
derations have very much force in the case of an adoption by a boy. The 
minor girl has everything to lose. Instead of being the owner of the estate 
for her lifetime at any rate, she becomes a mere dependent. There is obvious- 
ly a great temptation for interested persons to put pressure upon her. Such 
questions cannot arise in the case of a boy who is dangerously ill and knows 
that he is not likely to live very long. In that case he has nothing to lose 
and the adoption of a son, as I have already stated, is a meritorious and bene- 
ficial act. 

As pointed out in Patel Vandravan Jekisan v. Patel Manilal Chunilai+, the 
ordinary presumption ıs that an adoption is performed from proper and not 
from corrupt motives. We see no reason why any other presumption should 
be made in the circumstances present here. In any case, apart from presump- 
tions, we are satisfied by the evidence that the adoption was Bhanudas’ own 
voluntary act and was not the result of any undue influence practised upon 
him. On all the questions of fact, therefore, we are in agreement with the 
views of the learned trial Judge. 

The point of law is more difficult. The difficulty arises from the fact that 
the law itself is somewhat obscure. There is no statute fixing the age at which 
adoptions may be made, for adoptions are excluded from the operation of 
the Indian Majority Act. Nor, as far as we are aware, are there any texts 
which bear directly on the matter of adoption. Mayne in his Hindu Law, 
paragraph 143 of the tenth edition, says :— 

“Tt is well settled that a person who is a minor under the Indian Majority Act 


can adopt or authorise his widow to adopt when he has attained the age of dis- 
cretion according to Hindu law. In Jumoona Dassya Chowdhrani V. Bamaseoon- 


Broomfield }. 


1 (1871) 15 W. R. 548. on November 13, 1914 (Unrep.). 
2 (1914) S. A. No. 1004 of 1913, 3 (1866) 7 B. H.C. R. (Appx.) 1. 
decided by Batchelor and Shah JJ., 4 (1890) L L. R. 15 Bom. 565. 
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A.C. J. derai Dassya Chowdhrani: the Privy Council held that the age of 15 or 16 was 
1941 according to the law prevalent in Bengal, to be regarded as the age of discretion. 
T It corresponds to thd age of majority which 1s fixed by the Dayabhaga School at 

Kaspinatny the completion of the fifteenth year. According to the Mitakshara School, it is the 
BALERISHNA completion of the sixteenth year. It may be the same for the Mitakshara School 
y. also, as it ıs quite possible ta interpret the ‘relevant rule as meaning the completion 
Anant of the fifteenth year. The age of discretion cannot certainly be fixed earlier than 
MURLIDHAR the completion of the fourteenth year since the Legislature now treats a girl below 
l 14 as a child for purposes of marriage. The age of discretion must be fixed by the 
Broomfield J]. law and cannot be treated as a question of fact in each case.” 


a, 


The, reference to the Sarda Act in this passage is of no assistance in deter- 
mining the minimum age when the adoption is made by a boy. If the effect 
of the Sarda Act is that a girl below fourteen cannot adopt, because for the 
purposes of that act she is regarded as a child, it should follow that the mini- 
mum age for a boy would be eighteen. But that is admittedly not the case. 
It has been conceded on behalf of the plaintiff that an adoption mey be made 
by a boy who has reached the age of discretion according to his personal law, 

` and it has also been conceded that even under the Mitakshara it is sufficient if 
he has completed his fifteenth year. It is a little difficult also to understand 
what the learned commentator means by saying that the age of discretion must 
be fixed by the law and cannot be treated as a question of fact. The age of 
discretion for this purpose has not in fact been fixed by the law and yet the 
Ceurts have got to decide upon the validity of adoptions. 

The case which is commonly cited as authority for the proposition that an 
adoption may be made by a boy or girl of any age, provided that he or she 
has attained years of discretion, is Rajendro Narain’s case, which I have 
already cited. No doubt Mr. Justice Mitter said in that case that an adop- 
tion is not invalidated by the mere fact of the adoptive father being a minor, 
if he has attained the years of discretion. It was a case of an adoption by 
a boy, but, as the report does not show what his age was, the case is not of 
great assistance for our present purpose. 

In Jumoona v. Bamasoonderai, which is cited in Mayne, an adoption had 
been authorised by a boy of fifteen or sixteen and the adoption was made by 
his widow. Their Lordships of the Privy Council held that, as he had at- 
tained the age of discretion according to the law prevalent in Bengal, he was 
competent to adopt or authorise the adoption. I do not think this case is 
any authority for the proposition that a boy under the age of fifteen can 
never make a valid adoption. There was a dispute in that case as to the 
age of the boy. It was alleged by-one party that he was some years young- 
er than fifteen. The finding on this point was that his age was fifteen or 

-sixteen and their Lordships said that that being his age, the necessary under- 
standing and discretion should be presumed. But because’ you can presume 
discretion in the case of a boy who has completed fifteen years, it does not 
follow that lack of the necessary discretion is to ba presumed, whatever the 
evidence may be, where the age is less than fifteen. 

There is a Madras case, Saitiraju v. Venkataswami?, which sae: no doubt 
lend some support to the argument advanced on behalf of the plaintiff The 
headnote shows that the facts had no similarity with those in the present 


1 (1876) L. R. 3 I. A. 72. 2 (1916) I. L. R. 40 Mad. 925. 
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case. A widow, who had been authorised by her husband to adopt a boy A.C.J. 
if and when she chose, (and these words were interpreted to mean that she 1941 
was to exercise her own discretion in the matter), adopted her own brother, Cin 
when she was eleven years of age, on the interested advice of her father. It BALKRISHNA 
was held that the adoption made by the widow while a minor and without v. 
independent advice was void ab initio and could not therefore be validated ANANT 
by subsequent ratification. For the purposes of this case it was not necessary MURLIDHAR 
to determine what was the minimum age at which an adoption could be made Broomfield J. 
by a male, and the observations of the learned Judges on that point are 
therefore obiter. But there is no doubt that Mr. Justice Sadasiva’ Ayyar 
took the view.that a male Hindu could not adopt before he had completed 
the age of fifteen. It is not clear that Mr. Justice Oldfield was prepared to 
go quite so far as that. At any rate, in his judgment he stated his conclu- 
sions to be that sufficient maturity of understanding to enable the widow to 
comprehené the nature of her act’ is necessary, and further there must be 
cogent evidence of her having acted under the intelligent and disinterested 
guidance of her legal guardtan, seeking bona fide to provide for a spiritual 
necessity with due regard for her interests, so far as it is compatible with 
such necessity. Assuming, however, that this case is an authority for the view 
that fifteen is the minimum age at which an adoption may be made by either 
adoptive parent, that is not, as we understand the matter, the view which has 
been taken by this High Court. 

In Patel Vandravan Jekisan V. Patel Manilal Chunilal! one Maneklal had 
died at the age of fifteen years and ten months, and seven years after his 
death his widow adopted a son. The widow herself apparently was not a 
minor. But the adoption was objected to inter alia on the ground that 
Maneklal had died a minor. This objection was disallowed. The argument was 
put forward that discretion and majority, i.e. majority according to the per- 
sonal law, are convertible terms, and apparently in this case the Court took 
the view that, according to the law prevailing in Bombay, the age of majo- 
rity according to the personal law was sixteen and not fifteen. Sir Charles 
Sargent, referring to Rajendro Narain’s case, said (p. 575) :— 

“Mr. Justice Mitter obviously considered that the question was whether the youth 
had arrived at the age of discretion which enabled him to perform religious cere- 
monies prescnbed for his s&lvation. It is true, as Mr. Mayne points out in his 
Hindu Law and Usages, the judgment does not state when the Hindu arrives at 
years of discretion so as to enable him to ‘perform religious ceremonies prescribed 
for his salvation ;’ but as it 1s plain it may'.be before he attains his legal majority, 
it would be unreasonable to hold, in the present case, that he had not done so two 


months before he attained sixteen when he would have ceased even in the eye of 
the law to be a minor.” 


So that evidently the Court took the view that the necessary understanding and 
discretion might be presumed in the particular case, although the boy by whom 
the adoption was authorised had not reached the age of majority according to 
his personal law. i 

Basappa v. Sidramappa? is a case of adoption by a widow whose age is 
given as about fifteen. It was held that the adoption was valid because the 


1 (1890) I, L. R. 15 Bom. 565. s.c. (1919) 21 Bom. L. R. 
2 (1918) I. L. R. 43 Bom. 481, 217. 
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A.C.J. widow had at the date of the adoption attained sufficient maturity to com- 


1941 prehend the nature of the act. Sir Basil Scott, after referring to Mondakini 
ead Dasi v. Adinath Dey*, said (p. 486) :— 


KASHINATH . : : ; 
BALKRISHNA Similarly in the present case there is nothing to show that at the date of the 
i adoption in July 1912 Basava had not attained sufficient maturity of understand- 


Anant ing to comprehend the nature of the act. In fact she was about fifteen years of, 

MuruipHar 2g and there is no reason to presume that a Hindu girl of that age who has been 

sas married for two years or more, living with her husband, does not realise what is 
Broomfield J, meant by taking a son in adoption.” 


big Clearly, therefore, discretion was treated as a matter of fact to be determined 
on the evidence. 


Murgeppa v. Kalawæ is an even stronger authority in support of the same 
view. That was a case in which an adoption had been made by a Hindu 
widow of the age of twelve, who had not reached puberty, and this Court held 
that the adoption was not valid, but it was not on the ground that she had 
not completed the age of fifteen years. Sir Norman Macleod said (p. 329) :— 


“It seems to us that considering’ the importance of the act of adoption, it should 
be necessary that the adopting widow must have reached such an age of discretion 
that she must be able to realise the importance of her act, to make up her own 
mind as to the person she ought ta adopt. There may be circumstances which will- 
enable the Court to consider whether a widow has reached the age of discretion. 
That she has attained to puberty may be one circumstance but in this country not 
necessarily the only one. The actual age‘of the widow may be another test and 
probably the most important one. In this case ] think both the tender age of the 
widow, and the fact that she has not reached the age of puberty, make it perfectly 
clear that she was not competent to know what she was doing.” 


Mr. Justice Heaton said (p. 330) :— 


“(Certainly no ordinary child of twelve years of age is capable of volition of the 
kind here required unless he or she is a very exceptional person. There is nothing 
in this case to suggest that the young girl involved possessed such exceptional 
powers as that.” 


Another case is Parvatava Vv. Fakirnaik®?. Here also the Court was con- 
cerned with an adoption by a young widow, aged twelve and a half years in 
this case, and the adoption was held not to be valid. Macleod C. J. disap- 
proved of the reasoning of the trial ‘Court, which was that a girl of twelve 
and a half years must be able to make a valid adoption simply because it 
had been held that a girl of about fifteen years could do so. The learned 
Judge said (p. 309) :— 


“I regret I cannot agree with the logic of that decision. ` The intelligence of a 
young person in ordinary circumstances will keep on growing year by year and if 
the High Court laid down the limit of years of discretion ag 15, it certainly would 
not follow that a girl of 124+ would have attained to the same degree of discretion 
as a girl of 15. If once you depart from the limit of 15 which of course is purely 
an arbitrary one, then it would be easy to go back to any extent which would be 

, absurd. But certainly I should not be disposed to ‘think, taking all the considera- 
tions and circumstances and conditions of people of this class into account, that a 
girl younger than 15 could possibly exercise that volition’of mind and that inde- 
pendence of judgment which would enable her to make a really valid adoption. A 


1 (1890) I. L. R. 18 Cal, 69. 3 (1921) I. L. R. 46 Bom. 307, 
2 (1919) I. L. R. 44 Bom. 327, s.c. 23 Bom, L. R. 1075. 
S, © 22 Bom. L. R. 91. 
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fortiori there would have to be very clear evidence to satisfy the Court that a girl A.C. J. 


of 12 or 12} years could exercise her own independent judgment in the matter of an 1941 
adoption:” 


Mr. Justice Shah, whose opinion on a matter of this kind is entitled to very Recension 
great weight, said (p. 311):— ALKRISHN 


v. 
“Without attempting to lay down any general rule as to whether at that age ANANT 
(125 years) a girl could ever make a valid adoption, it seems to be clear that in MURLIDHAR 
the absence of any clear evidence as to the special capacity of this gir} to exercise T= 
an independent judgment at that age, I am not prepared to hold that she could Broomfield J. 
exercise such judgment as is required in the case of adoption. The evidence in — 
the case as to her capacity is meagre and does not go beyond this that she was an 
intelligent girl.” 
I think it is clear from these cases that, according to the view taken by this 
High Court, there is no hard and fast rule that an adoption by a youth or 
girl who has not completed the age of fifteen years is necessarily invalid. On 
the contrary this Court has regarded the question of the possession of the ne- 
cessary understanding and discretion as a question of fact to be determined on 
the evidence in the particular case. Since we have found in the present case 
that Bhanudas had sufficient maturity of understanding to comprehend the 
nature of the act of adoption and its consequences, we think there is no rule 
of law which requires us to hold that the adoption was invalid, 
The appeal therefore fails and must be dismissed with costs. 
There are cross-objections on behalf of defendant No. 9 on a matter of 
costs. The trial Judge made the following order: “The suit is dismissed. 
Plaintiff to bear his own costs and pay those of defendants Nos. 1, 2 and 9.” 
The Taxing Officer allowed two sets of costs, one for defendants Nos. 1 and 
2 and one for defendant No. 9. But the plaintiff applied to the Judge ob- 
jecting to this and he disagreed with the Taxing pees and ordered that 
only one set of costs should be allowed. 
It appears from the learned Judge’s order that he interpreted the order 
“ Suit dismissed with costs ” as. meaning that only one set of pleaders’ fees 
should have been taxed and he held that the Taxing Master was wrong in 
allowing two sets of costs. He also considered on the merits that, as the 
defence of defendants Nos. 1, 2 and 9 was the same, there was no case for 
separate sets of fees. We find ourselves unable to agree with the learned 
Judge, however, on either point. 
On the question of interpretation, the practice in the mofussil may have 
been in accordance with the learned Judge’s view at the time, but it is now 
settled: [see Mariyaya v. Shantirappa* and Shridhar Balkrishna v. Poona’ 
City Municipality?], that “suit dismissed with costs” means that plaintiff 
is to pay the costs of all the defendants, i.e. two or more sets, if separate costs 
have been incurred. An order for a single set of costs must be asked for at 
the time of hearing. 
Then, it is not really correct to say that the'defence of defendants Nos. 1, 
2 and 9 was the same. There is certain property in the possession of defend- 
ant No. 9 which he claims under a gift from Godubai, the adoptive mother 
of Bhanudas. That was a defence peculiar to defendant No. 9 in respect of 


1 (1939) 41 Bom. L. R. 575. 2 (1940) 42 Bom. L. R. 878. 
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A. C. J. which special issues had to be framed, and on one issue at any rate, the issue 
1941 of limitation, which was decisive, defendant’ No. 9 succeeded. It is true that 
mea the piece of property involved is not very considerable. Nevertheless, as 

KASHINATH defendant No. 9 had an independent in thi it i it- 
BALIRA ) pendent case in this respect and as it is admit 
N ted that he engaged a separate pleader, as he was entitled to do, we think the 
Anant ordinary rule should be followed. 
MURLIDHAR We therefore set aside the Judge’s order in this respect and direct that the 
order of the Taxing Master be restored and defendant No. 9 be given a 
separate set of costs. The cross-objections are allowed with costs. 

In the appeal there will be only one set of costs, because the appeal does 

not relate to the properties in the separate possession of defendant No. 9, and 


for the purposes of the appeal at any rate there is only one defence. 


Broomfield ]. 


Appeal dismissed : cross-objections allowed. 


Before Mr. Justice Wassoodew. 


1942 GORDHANDAS RANCHHODDAS 


wary ae y. 
January 7. 


== ISHVARBHAI CHHANALAL.* 


Civil Procedure Code (Act V of 1908), Sec. 151, O. XXI, t. 92—Court—Inherent 
jurisdiction—Court—Execution sale—Loss of property between dates of sale 
and its confirmation—Whether such loss falls on auction’ purchaser, 


Where property sold at a Court sale is destroyed or deteriorates after the 
date of the sale but before the confirmation of the sale, the loss falls on the 
auction purchaser, and the Court is powerless to assist him in its inherent 
jurisdiction under s. 151 of the Civil Procedure Code, 1908. 

Bhawani Kumar vy. Mathura Prasad Singh! and Nizamuddin v. Jumma,” 


followed. ` : 
Raghava Chariar v. Murugesa Mudali3 distinguished. 


PROCEEDINGS in execution. 

The appellant Gordhandas purchased certain property, which was in the 
course of construction, at a Court sale held on August 11, 1936., The 
appellant deposited the whole amount of the purchase money in Court. 

The confirmation of the sale was not made because there were applications 
by another decree-holder as well as by the judgment-debtor to set aside the 


sale. 
> ) 3 
* Civil Revision Application No. Subordinate Judge at Ahmedabad, in 
90 of 1942, from an order passed by Darkhast No. 818 of 1936. 
I. C. Munsif, Assistant Judge at 1 (1912) L. R. 39 I. A. 228, 
Ahmedabad, in Appeal No. 29 of s.c. 14 Bom. L. R. 1046. 
1938, confirming the decree passed 2 [1926] A. I. R. Nag. 17. 


by M. T. Mehta, Second Class Joint 3 (1923) IL L. R. 46 Mad, 583. 
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In June, 1937, while these applications were pending, there was a violent A.C.jJ. 
storm, and portions of the incomplete building fell down; and ultimately 1942 
the municipality pulled down a greater portion of the building. ela 


On July 27, 1937, the appellant applied to the executing Court for an order oe 
to set aside the sale as the property purchased by him was destroyed or ee 
else had deteriorated, and for refund of the purchase money. v. 

The Court dismissed the application, for the following reasons :— ISHVARBHAI 

CHHANALAL. 


“The applicant urges that the Court can set aside the sale under s. 151 of the 
Civil Procedure Code. It is quite true that apart from O. XXI, rr. 89, 90 and 91, 
the Court has an inherent power to set aside the sale in a suitable case, e.g, when 
the decree-holder is given permission to bid subject to a certain condition being ful- 
filled and where the condition subsequently turns out to have been not fulfilled : 
Janakbati v. Rameshwar, 69 I. C. 872. The applicant also relies on Abdul Rehman 
v. Sarafat Ali, 20 C. W. N. 667, and Jai Behram v. Kedarnath, 25 Bom. L. R. 643. 
The last named case was under s. 144, Civil Procedure Code, and it cannot help 
the applicant. The former is not of much use. No authority directly in point is 
cited. I fail to see how the auction-purchaser can have the sale set aside because 
of partial destruction of property. It may be hard upon him but after all he pur- 
chased the property in an incomplete state with his eyes open.” 


——— 


An appeal was preferred, but it was dismissed by the Assistant Judge as 
incompetent. 

The auction-purchaser appealed to the High Court. The appeal was 
allowed to be converted into a revisional application. 


J. C. Shah, for the applicant. 
N. M. Shah, with C. S. Trivedi for H. M. Choks:, for opponents No. 1 
and 2. 


WASSOODEW J. This is a second appeal from a decision of the learned 
Assistant Judge of Ahmedabad. The facts giving rise to this appeal, so far 
as a statement thereof is necessary for the present purpose, may ‘be shortly 
stated. In execution of a money decree a house site with a partially com- 
pleted building standing thereon was sold by the Court on August 11 1936. 
The highest bid of Rs. 4,525 was offered by the appellant Gordhandas. The 
sale was subject to a charge on the property in the sum of Rs. 2,500. That 
highest bid was accepted by the Court and the auction purchaser made the 
deposit of the entire sum forthwith. The confirmation of the sale was 
delayed owing to certain applications by another holder of a decree against 
the judgment-debtor and also by the latter to set aside the sale. While the 
proceedings under those applications werd pending in cr about June, 1937, 
owing to a violent storm and heavy rainfall the stability of the half com- 
pleted building was endangered and the municipality insisted upon its being 
pulled down and actually ordered the removal of the entire structure. On 
that account the two flocrs and a partially constructed balcony at the top 
were demolished and the material was-placed on the ground. In conse- 
quence on July 27, 1937, the auction purchaser Gordhandas applied to the 
Court for refund of the purchase money deposited by him in Court, and he 
maintained that the sale should be set aside inasmuch as the delivery of the 
property to him at the auction sale had become impossible by reason of the 
destruction of the building which he contemplated to buy at the auction by 
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A.C.J. offering the highest bid. The learned Judge of the executing Court thought 
1942 that although this was a case of hardship, the appellant had purchased that 
= building in that incomplete state with his eyes open, and! that the inherent 


eee powers of the Court could not be exercised in favour of the auction pur- 
Shs chaser. The learned Assistant Judge, to whose Court an appeal was taken, 


a held that the appeal was incompetent. But at the same time he observed 
ISHVARBHAI that the allegation of hardship was not justified upon the facts; for, the 
CHHANALAL charge subject to which the property was sold had been paid off and was not 
ETE A known to the parties at the time of'sale and that therefore the auction pur- 

chaser had really gained an advantage. He therefore confirmed the order 
appealed from. Against that order the auction purchaser has filed this 
second appeal. 

Mr. Shah, counsel for the respondents, has raised a preliminary objection 
to the maintainability of the appeal. He says that an order refusing to 
exercise jurisdiction under s. 151 of the Civil Procedure Code is not an appeal- 
able order. The order under s. 151 of the Civil Procedure Code is clearly 
not appealable, but according to the prevailing practice if the merits and the 
circumstances of the case justify, this Court would permit the appeal to be 
converted into a revision application and treat it as such. This the learned 
advocate for the appellant has asked me to do, and accordingly I have upon 
the merits decided to hear this appeal as a civil revisional application. 

The facts are not in controversy. The question involved is whether the 
Court has jurisdiction to grant the relief prayed for by the auction purchaser 
by virtue of the provisions of O. XXI, rr. 89 to 91, or s. '151 of the Civil 
Procedure Code. The procedure in regard to the deposit by an auction pur- 
chaser is laid down in Q. XXI, r. 84, of the Code. The execution sale 
becomes complete if the bidder makes the deposit upon the declaration that 
his bid has been accepted. The sale is however not made absolute until a 
period of thirty days thereafter, for, during that period the sale is liable to be 
set aside at the instance of the judgment-debtor on the ground of irregularity 

‘ in publishing or conducting the sale or upon deposit by him in Court of the 
amount specified in the sale proclamation together with compensation to the 
purchaser under O. XXI, rr. 89 and 90. Where no such applications are 
made or where such applications are made and withdrawn or disallowed— 
in this case they were withdrawn—the conditions of O. XXI, r. 92, will come 
into operation. That rule says as follows :— i 
' “ Where no application is made under rule 89, rule 90 or rule 91, or where such 


application is made and disallowed, the Court shall make an order confirming the 
sale, and thereupon the sale shall become absolute.” ... 








Then follows the procedure for granting a certificate to the purchaser under 
r. 94. It is important to note that such a certificate bears as date the day 
on which the sale became absolute. Section 65 of the Civil Procedure Code 
reads thus :— i 

“Where immovable property is sold in execution of a decree and such sale has 
become absolute, the property shall be deemed to have vested in the purchaser from 


the time when the property is sold and not from the time when the sale becomes 
absolute.” 


Having regard to the express provisions of r. 92 of O. XXI making it obli- 
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2 


gatory on the Court to confirm the sale under certain circumstances-stated, A.C. J. 
it can safely be said that the Court’s jurisdiction to set it aside on any other 1942 
ground not specified is, in my opinion, impliedly excluded. In Sridafv. —~ 
Moher Singh? the auction purchaser asked the Court to set aside a sale on cic 
RaANcHHop- 
the ground that there was an honest mistake that the amount for which the pag 
property was knocked down included the mortgage money also, although he v. 
was not misled by anything done or said by the sale officer. Sulaiman J., ISHVARBHAI 
as he then was, observed that the express provisions contained in r. 92 pre- CHHANALAL 
cluded the Court from setting aside a sale on any ground other than that aona i 
-prescribed in the rule. It is well recognized that where the jurisdiction of a ae 
‘Court is expressly limited to the decision of particular questions, the decision 
of other questions must be regarded’ as impliedly removed from its jurisdic- 
_ tion. The Court in such a case cannot invoke its inherent powers to rectify 
what is in its opinion a supposed wrong [see Jethabhai Narsey v. Chapsey 
Cooverji?; Gopal Dinkar v. Ganesh Narayan? ; and Motibhai v. Ranchhod- 
bhai.t] Here the Legislature has dealt with specifically the jurisdiction of the 
Court to interfere both on behalf of the judgment-debtor and on behalf of 
the auction purchaser in certain limited circumstances. The purchaser in 
an auction sale under r. 91 has a right to apply to the Court to set aside the 
sale on the ground! that the judgment-debtor had no saleable interest in the 
property sold. And even that right of the auction purchaser under O. XXI, 
r. 91, is limited to the case where the judgment-debtor has absolutely no 
saleable interest in the property. Where that interest is different from the 
one described in the proclamation or very much more limited, no relief can 
be granted to him unless it is possible to say that there is nothing left to be 
sold [see Sonaram Dass v. Mohiram Dass, Shanto Chandar Mukerji V. 
Nain Sukh’ and Muhammad Rahamat-ul-lah v. ‘Bachcho.7] There is no 
other ground specified in r. 91, and the Court’s jurisdiction is therefore neces- 
sarily restricted, and, in my opinion, it could not be enlarged unless the 
Tequirements of justice demand it. 
The question then arises as to whether upon sound judicial principles the 
auction purchaser has a right to successfully complain that the thing or the 
substantial thing for which he offered this bid cannot be handed over to him. 
Mr. Shah for the appellant has put his argument as follows :—“ If the 
Court has offered him a particular thing, can it say, if that particular thing 
. changes its identity or is destroyed, that something entirely different should 
be taken over in fulfilment of that promise?” The learned advocate has 
urged that the Court will not perpetrate injustice and, apart from the provi- 
sions of O. XXI, rr. 89, 90 and 91, the Court should interfere under s. 151 
of the Code. On the facts the position is not quite fairly stated as the 
learned Assistant Judge has pointed out, and in my view the jurisdiction 
is limited and no good grounds have been made out ito interfere. 
I was referred by the learned advocate to Raghava Chariar v. Murugesa 


1 [1932] A. L. J. R. 392. 4 (1934) 37 Bom. L. R. 241. 

2 (1909) I. L. R. 34 Bom. 467, 5 (1900) I. L. R. 28 Cal. 235. 
S.C. 11 Bom. L. R. 1014. 6 (1901) I. L. R. 23 All. 355. 

3 (1920) I. L. R. 45 Bom. 512, 7 (1905) I. L. R. 27 All. 537. 


S.C. 22 Bom. L, R. 1416. 
R. 81. l 
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A.C.J. Mudali+ in support of his view. But there the learned Judges interfered in 
1942 the exercise of their inherent powers because the Court was misled. The sale 
ee was also vitiated at the inception. It was said that if the Court was satis- 

PA a mary fied that it had been misled either in giving leave to bid to the decree-holder 
pas Or in fixing the reserve price, the Court had an inherent power to refuse to 
v. confirm an auction sale held under its order. That is the principal distinc- 
ISHVARBHAI tion between that case and this. The sale was good when the purchaser was 
eee declared to be the highest bidder. There were the acts of God and the 
‘Wassoodew J. municipality which supervened prior to the confirmation of sale. The 
a question therefore is whether on that account the Court could set aside the: 
` sale which was initially good. In my opinion, the case of Raghava Chariar 

Vv. Murugesa Mudali does not afford good analogy. i 
There is on the other hand the authority of Nizamuddin v. Jumma? 
against the contention of the auction purchaser. In that case the learned 
Judge held ‘against the auction purchaser’s contentions under simjlar circum- 
stances for two good grounds: (1) that there is no analogy between a 
voluntary sale and a Court sale in execution,: and (2) that there is no 
mutuality of remedies. With that view I respectfully agree. There is no 
obligation on the judgment-debtor to protect the property between the period 
of the sale held by the Court and its confirmation, and in the absence of such 
obligation or any other special terms the risk must follow the property. On 
that account there is no reason why the principle of s. 86 of the Indian Con- 
tract Act, which is now incorporated in s. 20 of the Sale of Goods Act, 
cannot in a Court sale of immoveable property afford a basis for the rejec- 
tion of the auction purchasers contention. With regard to mutuality of 
remedies one can draw upon the analogy of accretions to property subse- 
quent to the declaration of the highest bid and before confirmation of the 
sale. The benefit goes to the bidder and not to the judgment-debtor. In 
‘Bhawani Kumar v. Mathura Prasad Singh? their Lordships of the Privy 
Council observed that if there had been any accretions to the property 
between the date of the auction sale and the date of the confirmation, those 
accretions would become the property of the purchaser. In consequence, 
if there is deterioration or loss, that must be borne by the purchaser. In my 
view, therefore, the decisions of the Courts below are correct. Accordingly the 
rule in this civil revisional application is discharged with costs of respondents 

Nos. 1 and 2 who alone have appeared. 


Rule discharged- 


1 (1923) I. L. R. 46 Mad. 583. 3 (1912) L. R. 39 I. A. 228, 
» 2, [1926] A, I. R. Nag. 17. S.C. 14 Bom. L. R. 1046. 


/ 
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Before ‘Mr. Justice Broomfield and Mr. Justice Sen. 


AMARDAS MANGALDAS SADHU 1942 
Y. TEES 

January 14. 
HARMANBHAI JETHABHAI PATEL.* SERS 


Civil Procedura Code (Act V of 1908), Sec.. 92—Suit relating to public charity— 
Advocate General—Sanction to file suit to be given to named persons—Suit 
involving issues beyond scope of s. 92—Endowments to idols—Temple vistied 
by worshippers—Descent of property from chela to chela—Whether indicia of 
public religious trust—Indian Evidence Act (I of 1872), Sec. 68—Document 
—Proof—Attesting witness—Scribe. 

The permission, required by s. 92 of the Civil Procedure Code, 1908, must 
be given to two or more named persons. It is not sufficient for the Advocate 
General’or the Collector to nominate one person and give him a blank cheque 
to join any other person or persons he chooses as co-plaintiffs. Where, how- 
ever, certain persons apply to the proper officer for permission to sue and he 
grants the application, the omission to set out the names of all the applicants 
in the permission order does not render it invalid. 

Gopal Dei v, Kanno Det! and Jafarkhan v. Daudshah,2 followed. 

Where a plaint, presented under s. 92 of the Code, contains the allegations 
necessary to bring the suit within the section and the reliefs granted are all 
within it, the fact that some issues have been raised which have no direct 
bearing on the issues which arise under the section does not affect the main- 
tainability of the suit. 

It is well settled that family idols may be endowed with property without 
any question of a public trust arising. The same may be true of some idols 
which are not family idols. | 

Prasaddas Pal v. Jagannath Pal,? referred to. 

Manohar Ganesh Tambekar v. Lekhmiram Govindram,* considered. 

The fact that worshippers are allowed to visit a temple does not necessarily 
warrant the inference that the temple is a public religious trust. 

Babu Bhagwan Din v. Gir Har, Saroop,® followed. 

The presumption that a temple is dedicated to religious uses which arises 
from the descent of its property from chela to chela, is limited to cases where 
the religious persons concerned are grthasthas and not celibates, so that there 
may be a conflict between the chela and the natural heirs of the guru. <A 
sanyasi’s heir is always his chela. 

- Dhoribhat v. Pragdasj® and Indar Singh v. “Fateh Singh,” referred to. 

An attesting witness to a document is one who has signed it as a witness, 
and does not include a mere scribe. 

Burdett vy, Spilsbury,8 Shamu Patter v. Abdul Kadir Ravuthan,® Ranu v, 


* First Appeal No. 309 of 1939, 5 (1939) L. R. 67 I. A. 1. 
from the decision of C. H. Jani, 6 (1938) 40 Bom. L. R. 1041. 
First Class Subordinate Judge at 7 (1920) I. L. R. 1 Lah. 540. 
Nadiad, in Suit No. 186 of 1935. 8 (1843) 10 Cl. & F. 340. 

1 (1903) I. L. R. 26 All. 162. 9 (1912) I. L. R. 35 Mad. 607, 

2 (1910) 13 Bom. L. R. 49. S. Cc. 14 Bom. L. R. 1034, 

3 (19382) I. L. R. 60 Cal. 538. i P.C. 


4 (1887) I. L. R. 12 Bom. 247. 
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Laxmanrao, and Dalichand Shivram V. Lotu Sakharam,? followed. 
Govind Bhikaji v. Bhau Gopal and Yakubkhan v. Guljarkhan referred 
to. ; o 


SuIT under s. 92 of the Civil Procedure Code, 1908. 
A temple known as Gopalji Maharaj stood in the village of Boriavi, in the 


HARMANBHAL Kaira district. It was 200 or 300 years old. The temple received a grant 


JETHABHAI 


of Rs. 7 per year from the British Government. Devotees from Boriavi used 


‘ to visit the temple and took part in its festivities. The worship of the deity 


installed in the temple, and management of its properties were carried on by 
a line of sadhus, the last one of whom was one Baldevdasji. Amardas and 
Nagardas (defendants Nos. 1 and 2) were taken as chelas by Baldevdasji. 

On March 4, 1918, Baldevdasji made a will whereby he appointed Bechar- 
bhai and two others (plaintiffs Nos. 1 and 3) along with three more persons 
as executors, Baldevdasji -died in 1932. On his death, defendant No. 1 
stepped into the worship of the deity and possession of the temple properties. 

On April 30, 1935, the plaintiffs filed a suit against defendants Nos. 1 and 
2. under the provisions of s. 92 of the Civil Procedure Code, 1908. 

-The trial Court passed a preliminary decree in the suit. 

The defendants appealed to the High Court. 


G. N. Thekor, with M. R. Vidyarthi and R. P. Cholia, for the appelam; 
B. Moropanih and P. M. Kapadia, for appellant No. 3. 
J: C. Shah, for respondents Nos. 1 to 4 and 6. 


BROOMFIELD J. This is an appeal by some of the defendants, three out of 
four, against the preliminary decree in a suit filed by the respondents and 
others as relators under s. 92 of the Civil Procedure Code in respect of a 
temple at Boriavi in the Kaira district and properties alléged to appertain 
thereto. 

The principal allegations in the plaint, which it is necessary to set out 
rather fully, are as follows. The temple known as the temple of Shri 
Gopalji Maharaj (Gopalji I may say is one of the names of Krishna) in the 
village of Boriavi, taluka Anand, was built by the village people for the 
spiritual benefit of the Hindu community. It is about 200 or 300 years old. 
The idol of Shri Gopalji has been consecrated and is the owner of the pro- 
erties attached to the temple. Every Hindu has a legal right to take part 
in the worship. Gifts have been made to the temple in the shape of lands, 
corn, money, etc., and the income derived therefrom has been devoted to 
the worship of the deity and the ‘maintenance of the temple. The worship 
of the deity is entrusted to a’ person called a sadhu who resides in the temple 
and carries on the worship. The last sadhu was Baldevdasji who was the 
pujari till about the year 1932. (He died in fact in February, 1933). Bal- 
devdas made a will in which he said that the properties belong to the deity 
and had been acquired out of the income. By his will he appointed Six 
persons trustees, three of whom are dead; plaintiffs Nos. 1 to 3 are the 


1 (1908) I. L. R. 33 Bom. 44, ` 3 (1916) I'L. R. 41 Bom. 384, 
s. c 10 Bom. L. R. 948. S. C. 19 Bom. L. R, 147. 
2 (1919) I. L. R. 44 Bom. 405, ‘4 (1927) 30 Bom. L. R., 565. 


S, C, 22 Bom. L. R. 136. E 
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remaining trustees. Baldevdas made defendants Nos. 1 and 2 his chelas, but A.C. J. 
they had deserted him and accordingly directions were given in the will that 1942 
if they were willing to worship they were to be allowed to do it, but the = 


k ; S 
_ trustees were to see that the properties were not wasted and that the worship M see aS 
was properly done.. In case of default the trustees were directed to remove v. 


the chelas and appoint another. After the death of Baldevdas: defendant HARMANBHAI 
No: 1 undertook to perform the seva puja of. the deity and so was allowed JETHABHAI 

to remain, but he got the properties of the deity transferred to his name and Broomfield J. 
led an immoral life. Baberbhai the natural brother of Baldevdas was mur- 
dered and in April, 1934, defendant No. 1 was arrested for the murder. 
Defendant No. 2 was then allowed to- perform the worship and he also 
did not behave properly. Defendant No. 1 was acquitted in September, 
1934, and after that both he and defendant No. 2 asserted a hostile title. 
It is alleged in the plaint that both of them are unfit to remain as pujaris, 
having neglected the seve puja. It is also alleged that some of the temple 
properties had been alienated to defendants Nos. 3 and 4. For all these 
reasons it is alleged that it is not in the interest of the institution that these 
defendants should be allowed to remain in the temple any longer. Plaintiffs 
being residents of Boriavi and worshippers of the idol and having obtained 
the consent of the Collector of Kaira instituted the suit claiming the follow- 
ing reliefs: a declaration that the properties described in the schedules to 
the plaint are public charitable. and religious trust properties of Shri Gopalji 
Maharaj, accounts to be taken from defendants Nos. 1 and 2, an injunction 
.to defendant No. 3 not to assert any right in pursuance of a mortgage deed 
in his favour, possession of properties comprised in a sale-deed in favour 
of defendant No. 4, lastly, a direction for the framing of a scheme for the 
worship of the deity and the effectual management of the affairs of the 
temple. 

The main defences to the suit were that the properties are the private 
properties of defendants Nos. 1 and 2 and that there is no public trust for 
religious purposes. The suit is said to be a malicious one as several of the 
plaintiffs were concerned in bringing a false charge of murder against de- 
fendant No. 1. The alienations made by defendant No. 1 are said to have 
been necessary for his defence against this false charge. 

The trial Court found on the issues raised that the will of Baldevdas was 
properly proved and that it empowered the plaintiffs to remove defendants 
Nos. 1 and 2, that Baldevdas had, however, no power to make a will in 
respect of trust property, that defendants Nos. 1 and 2 had not ceased to be 
the chelas of Baldevdas, that the suit properties belong to the deity and aie 
public trust properties and that the plaintiffs are entitled to bring the suit. 
A preliminary decree has been passed declaring that the suit properties 
consisting of moveables and immoveables and outstandings are public trust 
properties of a religious nature for the deity Shri Gopalji Maharaj intended 
for upkeep and maintenance of the seva puja of the deity and festivals con- 
nected therewith and to the benefit of the Hindu devotees of the village. 
Defendants Nos. 1 and 2 were directed to render. accounts of whatever in- 
come they received from the date of the suit until possession was taken from 
them by receivers appointed by the Court. No relief was granted against 


646 


A.C. J. 
1942 


AMARDAS 


MANGALDAS 


v. 


THE BOMBAY LAW REPORTER. [VOL. XLIV. 


defendants Nos. 3 and 4 except a declaration that the property in their hands 
was trust property. Plaintiffs and defendants Nos. 1 and 2 were called upon 
to submit a draft scheme, and in the meantime it was provided that the latter 
should, continue to perform the worship. 

On behalf of the defendants-appellants a preliminary objection was taken 


HARMANBHAI that the suit is not competent. The Collector’s certificate under s. 93 of 
JETHABHAI the Code is exhibit 193. It is addressed to. Mr. Becharbhai Samalbhai (i.e. 


Broomfield J. plai 


ntiff No. 1) “and others of Boriavi” and gave permission for the insti- 
tution of æ suit against the defendants for the reliefs enumerated in s. 92. 
It was held in ‘Gopal Dei v, Kanno Deit that the permission required by 
s. 92 must be given to two or more named persons. It is not sufficient for 
the Advocate General or the Collector to nominate one person and give him 
a blank cheque to join any other person or persons he chooses as co-plaintiffs. 
That no doubt is the law, but if certain persons apply to the proper officer 
for permission to sue and he grants the application, the omissiorf to set out 
the names of all the applicants in the permission order does not render it 
invalid. That was decided in Jafarkhan v. Daudshah®, The application made 
by the plaintiffs here to the Collector has not been put on record, probably 
because this particular objection to the suit has never been raised before. 
It was alleged in the plaint that all the plaintiffs obtained the Collector's 
consent and there is no specific denial of this in the written statement. 
Plaintiff No. 4 has sworn to the fact and he has not been cross-examined 
as to that. We see no reason to doubt but that the Collector gave permis- 
sion to the particular persons, viz. the plaintiffs, who applied to him for it. 
That being so there is nothing in this point. 

The other objection urged against the maintainability of the suit is that 
it is a composite suit based partly on the alleged will of Baldevdas and not 
wholly within the scope of s. 92. The issues relating to Baldevdas’s will, 
issues Nos. 1 to 3 in the trial Court, are not really appropriate ta a sut 
under the section. However, the plaint undoubtedly contains the allegations 
necessary to bring the suit within the section. The reliefs granted are all 
within it, The fact that some issues have been raised which have no direct 


-bearing on the issues which’ arose under the section does not in our opinion 


affect the maintainability of the suit. 

The suit property consists of lands, the building called the temple, a 
house, an orda (room) and certain moveables and outstandings amounting 
ta Rs. 11,000 and odd. The lands are of three kinds, devasthan, inam and 
sarkari. The devasthan lands consist of, four survey numbers measuring in 
all 13 acres 33 gunthas. The total area of the lands in suit is 50 acres 39 gun- 
thas. There is a plan put in showing the nature of the temple premises. Enter- 
ing the main door there are two wings, one to the right and one to the left. In 
the right wing there is an open ravesh or verandah in which is a room con- 


taining the idol. There is a row of other rooms. There is also an upper 


storey in which there are more rooms. In the left wing which abuts on the 
road there is a line of shops. It seems that there is no dome and the usual 
architectural features of a Hindu temple are wanting. According to the 


1 (1903) I. L. R. 26 All. 162. 2 (1910) 13 Bom. L. R. 49. 
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defendants the building is-not really a temple but an ordinary house which A.C.J. 
thas been converted. It is undisputed that the temple is three or four hundred 1942 
- years old. It is also undisputed that the worship has always been performed A B 
by a sadhu of the Ramanandi sect and that each sadhu has initiated a chela M eae 
who has succeeded him. Little or- nothing is known of the early history. y. 
The sadhu in 1862 was one Jugaldas. He had two chelas, Girdharidas and HARMANBHAI 
Narandas. Narandas also had two chelas Haridas and Govinddas. But in JETHABHAI 
1882 Haridas transferred his rights to Govinddas by`a formal conveyance ee 
rap oe ; See Broomfield J. 
‘which is on record, exhibit 221. It is an interesting document as it appears „e= 
that the temple or rather “one house called temple” and lands amounting 
to -28 acres 3 gunthas were transferred as though they were private property 
for the sum of Rs. 200. Govindas’s chela was Baldevdas and his chelas were 
defendants Nos. 1 and 2. 
The plaintiffs have relied partly on ol and partly on documentary 
‘evidence. The oral evidence deals mainly with such points as the tradition 
in the village as to the origin of the temple, the use which the Hindu vil- 
lagers have made of the temple, thefincome of.the temple, how obtained and 
how used, the alleged control of the sadhus by the villagers and the manner 
in which they have been installed. Plaintiff No. 4, who is perhaps the most 
important witness, has ‘asserted that the temple was got built by the vil- 
lage -people about 200 or 250 years ago, but he hags admitted that there is 
no document to show this and that his evidence is mere hearsay. Plaintiff 
No. 2 in his evidence has made the same assertion and the same admission. 
-As to the public user plaintiff No.4 says that people of the village go to 
make darshan in the temple and no one has ever been prevented from doing 
..80. Certain festivals are observed there when people attend and-sing songs 
and make presents of com and small coins to the deity. . Every day the 
deities are washed and garlanded by -the sadhu and the arti ceremonies are 
performed morning and evening. Village people assemble at the time of the 
artis, ‘According to this witness the income of the-temple is derived from the 
lands attached to it and people of the village have given lands and out of 
the income the property has increased. Another source of income is the gift 
of a rupee on the occasion of the marriage of a daughter in a patidar family. 
Similar gifts are made on some other occasions. The total amount of the 
income according to him is about Rs: 2,000, but obviously the -greater part 
of that must be derived from the -income of the fields. No accounts have 
-been ‘produced in the case except some which were kept by Baldevdas for a 
period of twelve years altogether during his time. They are not regularly 
kept accounts, but monthly balances are drawn. No details are given, but 
the sums received or paid are entered with the name of the payer or payee 
and the account is headed with the name of the God. I may say, as I have 
mentioned the accounts here, that it is not clear that they contain any en- 
-tries relating to the lands which are not devastkan lands. 
Plaintiff No. 4 has stated that on the death of Baldevdas the village peo- 
ple asked defendant No. 1 whether he was willing to live in the temple. He 
also says that Baldevdas used to spend money out of the temple property 
with the consent of the villagers, and he tried to make out that at the time 
of the installation of each succeeding sadhu the village people took part in 
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the ceremonies. Some of the other witnesses håve also stated that at the 
time of the installation ceremonies village people present.chadars to the sadhu, 
but it is clear that the ceremonies were really performed by sadhus. The 
attempt made by plaintiff No. 4 to show that the sadhus have been in any 
way effectively controlled by the villagers is not supported by other witnesses 


HARMANBHAI and even in his own case it does not appear to be based upon personal 


JETHABHAI 


Broomfield J. 


knowledge. 


One of the properties in-suit, lot No. 3, is a house, and plaintiff No. 4’s 
account of this is interesting. He says that there used to be a small temple 
in Boriavi known by the name of Lalji Maharaj, Lalji being the child of 
Krishna. A house belonged to one Bai Jamna who had installed the idol 
there. She had given it for worship to one Dharamdas, a Ramanandi sadhu. 
In course of time it happened that there was no one to look after this tempie 
and the idol was then removed to the Gopalji Maharaj and has become part 
of the property of that temple. . Both plaintiffs and defendants seem to have 
attached some importance to this transaction, but it is difficult to see what 
bearing it really has upon the case. TÉ temple of Lalji Maharaj was quite 
obviously a private temple, and the fact that the idol when it became dere- 
lict was removed and set up in the suit temple can hardly assist us in deter- 
mining whether a public trust has been created in respect of the latter. No 
doubt plaintiff No. 4 in his usual fashion has asserted that the Lalji idol 
was entrusted to the suit temple by the village people. There is nothing 
in writing to show this, and he admits that he was not present at the time. 

Plaintiff No. 2 has given evidence very much on the same lines as plaintiff 
No. 4. The evidence of the other inhabitants of Boriavi-adds very little to: 
what the plaintiffs themselves say. According to some of them the temple 
and its properties belong to the villagers, according to others they belong to: 
the deity Gopalji. But their evidence is all hearsay and opinion. It does 
not show even a definite tradition in the village. Most of the witnesses say 
that visitors to the temple for darshan offer small copper coins to the idol: 
and that sums of a rupee or two are paid on such occasions as marriages. 
The evidence is conflicting as to whether the latter payments are made by 
all classes or only by the patidars, as to whether they are compulsory pay- 
ments (Jagas) or purely optional and as to whether the paymients are made 
to the deity or to the sadhu. There is no doubt of course that in any, case 
the sadhu is intended to use the money. Prima facie learned counsel for 
the appellants seems to be right in his contention that there is nothing in 
the oral evidence which points definitely to the conclusion that this is a pub- 
lic institution. The evidence as to the building of the temple by the villagers 
is worthless, that as to the control of the sadhus by the villagers. almost 
equally worthless. The festivals which are observed and the ceremonies: 
performed are such as might be observed and performed in private temples 
as several of the plaintiffs’ witnesses admit. Offerings of small sums of 


_ money are also no proof of the public character of the institution. As to 


public user and its value as evidence I shall have something more to say 
later on. | 

It is clear that the decision of the issues must depend mainly on the docu- 
ments in the case. The oldest document, exhibit 194, is an extract from am 
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old village register called the kalambandi. Kalambandi according to Wil- 
son’s Glossary is a document showing the state and management of a dis- 
trict. According to Robertson’s Glossary it is the statements which upon 
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everything relating to the lands and revenues, population, etc., of the village 


V. 


was entered in detail. There seems to be no justification for the view of the HARMANBHAL 


learned trial Judge that this register was peculiar to narva villages. The 
material portion of exhibit 194 gives details of the village expenses, and under 
the heading devasthan dharmada there is a reference to three fields as being 
assigned apparently for defraying the expenses of Shri Gopalji Maharaj of 
Shri Thakor Mandir. Mandir is a temple. The Thakor of Kuna is the 
Talukdar of Boriavi village and owns the wanta lands therein. It seems 
that the temple is called after him. There are also entries of small sums 
paid for keeping lights in the temple and for expenses at certain religious 
festivals. ° 

The document is to be read in connection with exhibit 192, which is a 
Summary Settlement Sanad dated June 19, 1865. This shows that three 
fields, evidently the same as those referred to in exhibit 194, were the endow- 
ment properties of the temple of Shri Gopalji Maharaj of which the wor- 
shippers and managers were Beragee Girdhari Joogaldas and Haridas Naran- 
das and that they were to be held on payment of quit rent only as long as 
the managers should continue to be the loyal and faithful subjects of the 
British Government. Exhibit 191 is another sanad dated December 1, 1886, 
which confirms with the same conditions the grant of an annual cash allow- 
ance of Rs. 7 to the temple of Gopalji Maharaj which had been made by the 
pre-British Government. 

As there is no reason to suppose as far as we are aware that the Peshwa 
or the Gaikwar, whoever it was who made the original grant, would oniy 
have made it in the case of a public temple, the existence of this cash allow- 
ance has little bearing on the main issue in this suit. The grant of three 
fields out of the village lands for the maintenance of the temple is more 
important. But this also may have been and indeed almost certainly was 
a grant by the former Government. The Kaira district was ceded to the 
British Government according to the Gazetteer partly in 1803 and partly in 
. 1817. The entries in the kalambandi and the sanad of 1865 are.no doubt 
consistent with the view that the temple was originally dedicated to the 
deity Shri Gopalji Maharaj or to the use of the villagers of Boriavi for 
worship, But it cannot be said that they necessarily point to such a dedi- 
- cation. They are also consistent with the defendants’ case that the shrine 
of Gopalji Maharaj was’set up by some sadhu in a private building belong- 
ing to him and maintained by him, no doubt with the object that the idol 
should be worshipped and that ceremonies should be performed and festi- 
vals observed in. which the villagers might participate, but without any 
intention of dedicating either the building itself or any properties acquired 
out of the income to the deity or for the use of the public. 

The learned trial Judge was of opinion that Boriavi was at one time a 
narva village and he thought that in such a village no lands could be set 
apart for a temple unless all the people interested in the nerva had a com- 
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A.C.J. mon object in setting up the temple. But apart from some very vague and 
1941 quite useless statements of plaintiff No. 4 there is no evidence that Boriavi 
renee was a narva village at the material time, and even if it was, the learned 
“MAN GALD as Judge's inference does not seem to be justified. His finding that these docu- 
re ments prove a dedication of the temple by the villagers cannot- possibly be 
HARMANBHAI sustained. The documents may no doubt be said to prove that a trust in 
_JETHABHAI favour of the temple or idol was created by the grantors of the cash allow- 
B doita q J. ance and the three devasthan fields. Those grants were made not by the 
aa ‘villagers but presumably by the Peshwa or the Gaikwar. These particular 
properties would bd held by the sadhu for the time being in trust. That 
position Mr. Thakor for the appellants has conceded. The same may be said 
about a fourth field which is shown in the village records as devasthan and 
which appears to have been given by some Thakor of Kuna. The ptesent 
‘Thakor’s statement that it was given to one of the sadhus does not rest on 
any solid foundation. But it is very far from clear in our opinién that the 
trust created in respect of aoe properties can be regarded as a trust for 
public purposes. 
Mr. Shah on behalf of the respondents advanced the proposition that 
whenever a gift of property is made to an idol, the trust created for the bene- 
fit of the idol is necessarily a public trust involving the operation of s. 92. 
He relied on Girtjanund Datta Jha v. Satlajanund Datta Jh@ and Manohar 
Ganesh Tambekar v. Lakhmiram Govindram.2 In the former case the ques- 
tion for decision was whether property dedicated to an idol belongs to the 
idol or to the shebait or priest. The point as to whether the trust in such 
a case would be a public or a private one does not seem to have arisen, 
because admittedly. it was a public idol. Manohar Ganesh Tambekar v: 
Lakhmiram Govindram is the famous Dakor Temple case. That temple is 
a very ancient institution dating from the 12th century. Its devotees come 
from all over the country and two whole villages have been assigned for its 
maintenance. It is obviously not in the same category with the petty temple 
house which is the subject of this suit. It is very easy to understand there- 
fore why this Court held that the Dakor temple was a public institution, 
and when the case went in appeal to the Privy Council (Chotalal v. Mano- 
har Ganesh Tambekar), that point appears to have been conceded without 
argument. The first paragraph of the head-note in Manohar Ganesh Tambe- 
kar v. Lakhmiram Govindram is : “ A trust for a Hindu idol and temple is 
to be regarded in India as one created ‘for public charitable purposes’, 
within the meaning of s. 539 of the Code of Civil Procedure”, which cor- 
responds with the present s. 92. That does no doubt lay down what appears 
to be a general proposition. But the foundation for this is not easy to ex- 
tract from the judgment in the case. Tt seems rather to rest on the judg- 
ment in a-previous suit relating to the temple which was not brought by 
relators under-s. 539 and which was dismissed by Mr. Justice West (see the 
note at the end of the report in Manohar. Ganesh Tambekar v. Lakhmiram 
Govindram). We think that no such general proposition can be laid down 
without qualification. It is well settled that family idols may be endowed 
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with property without any question of a public trust arising, and the same A.C. J. 
we think may be true of some idols which are not family idols. We may 1942 
refer in that connection to Prasaddas Pal v. Jagannath Pal. ae 

Assuming, however, that we are wrong on this point and that the endow- Pema di 
ment of the idol with a cash allowance of Rs. 7 and fields amounting in ü: 
area to some fourteen acres in all, coupled with the fact that all classes of HARMANBHAI 
Hindus in the village, except untouchables, go to the temple now and again JETHABHAI 
for worship, is enough to show that a trust has been created for public 
charitable purposes, it would certainly not be enough to justify the inter- 
ference of the Court under s. 92. There is no evidence that the worship of 
the temple has not been maintained or that the income of the devasthan 
lands has been in any way misapplied. The plaintiffs have made various 
allegations against the character of the defendants but have not been able 
to substantiate them. There could be no necessity for appointing other 
trustees or*for framing a scheme, and in all probability the suit would never 
have been brought at all, if the endowment of the temple is confined to the 
properties to which I have.so far referred. 

The most important point in the case is whether the additional lands 
which have been acquired by the sadhus from time to time and the profits 
of the business carried on by Baldevdas are also to be regarded as part of 
the temple properties. The sanadi fields and the field given by the Thakor 
are thirteen acres thirty-three gunthas in area. In 1882 when Haridas trans- 
ferred the properties to Govinddas exactly as if they were all private proper- 
' ties the total area was twenty-eight acres three gunthas. -In 1902 when 
Govinddas made a will the area was thirty-one acres fourteen gunthas. At 
the end of Baldevdas’s time the area was fifty acres thirty-nine gunthas. There 
are on record certified copies of three sale-deeds in favour of Govinddas and 
seventeen in favour of Baldevdas, also of six sale-deeds executed by Baldev- 
das. Five of these and also some of the sale deeds in his favour were at- 
tested by plaintiff No. 1. The recitals in these documents all indicate that 
the properties were dealt with as private properties and there is no reference 
to the temple or any trust. All the lands other than the four original devas- 
than fields have always been shown in the revenue records as the private 
property of the sadhu. They are so shown now in the Record of Rights. No 
reference has ever been made to the temple in connection with them. 

Plaintiffs’ case which the trial Judge has accepted is that these lands have 
all been acquired out of the income of the temple and that the capital for 
the business which Baldevdas admittedly carried on in cotton seeds and 
other commodities’and also for his money-lending business came from the 
same source. This is an assumption merely and an assumption for which 
we cannot find any justification. There is no evidence to show what the 
income of the devasthan fields actually was, but it seems unlikely that it 
can have been more than sufficient for the maintenance of the temple and 
its worship and that of the sadhus themselves. In addition there would be 
the money payments on marriages and other such occasions, but it has fre- 
quently been held that no trust can be implied in the case of such payments. 


Broomfield j. 
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A.C.J. I need only cite Chhotabhat y. Jnan Chandra Basak* in that connection. It 
1942 has already béen pointed out that there was as long ago as 1882 an area of 
pua over fourteen acres of lands in addition to the devasthan. ` Assuming, as one 

erase well may under the circumstances, that the devasthan lands would suffice 
v. for the maintenance of this small temple and of the sadhu himself, the four- 
HARMANBHAJ teen acres of non-devasihan lands would afford a nucleus from which the 
JETHABHAI remaining lands could easily have been- acquired. It is necessary for the 
Broomfel dj. plaintiffs to show therefore that this nucleus formed part of the temple pro- 
pee perties in respect of which a trust for religious purposes of a public nature 

has been created. ; 

In'the case to which I have just referred, Chkotabhai v. Jnan Ohandr 
Basak, the Privy Council held that ın order to constitute an express or con- 
structive trust created or existing for a public purpose of a charitable or 
religious nature to which the Charitable and Religious Trusts Act XIV of 
1920 applies, the author or authors of the trust must be ascertained, aid 
the intention to create a trust must be indicated. by words or acts with reason- 
able certainty, and further, the purpose of the trust, the trust! property and 
the beneficiaries must be indicated so as to enable the Court to administer 
the trust if required. It is true that was not a case under s. 92, but it is 
difficult to see why similar principles should not apply also to suits under 
that section. The learned trial Judge referred to this case and his finding 
was that the village people of Boriavi when it was a narva village were the 
authors of the trust. The deity is the beneficiary and the object is to afford 
an institution for offering prayers. He is clearly wrong in holding that the 
village people can be regarded as the authors of the trust, because, as I have 
shown, there is no evidence of that at all. So far as concerns the properties 
with which we are now dealing, it seems clear that there cannot be any trust 
unless it has been created by the sadhus themselves. So far as we can see, 
there is nothing in the history of the institution which points to the conclu- 

sion that they have done so. -on 
Both the learned trial Judge and Mr. Shah who appears for the respond- 
ents have relied on certain propositions that were laid down in Doribhai v. 
Pragdasji? in‘a judgment to which I was a party, viz. that public user of a 
temple for a’long period without objection is strong evidence of the temple 
being a public temple and that where property has been acquired by a sadhu 
and has descended from chela to chela there is a presumption that it has 
been dedicated to religious uses. The value to be attached to evidence of 
public user in cases of this kind has been recently discussed by the- Privy 
Council in Babu Bhagwan Din v. Gir Her Saroop2 Their Lordships said in: 
this connection (p. 9) :— i 

“ Worshippers are naturally welcome at a temple because of the offerings they 
bring and the repute they give to the idol; they do not have to be turned away 
on pain of forfeiture of the temple property as having become property belonging 
to a public trust. Facts and circumstances, in order to be accepted as sufficient 


proof of dedication of a temple as a public temple, must be considered in their 
historical setting in such a case as the present; and dedication to the public is 
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not to be readily inferred when it is known that the temple property was acquired A.C. J. 
.by grant to an individual or family. Such an inference, if made from the fact 1941 
of user by the public, is hazardous, since it would not in general be consonant yee 
with Hindu sentiments or practice that worshippers should be turned away; and, AMARDAS 
as worship generally implies offerings of some kind, it is not to be expected that MANGALDAS 
the managers of a private temple should in all circumstances desire to discourage v. 
popularity.” HARMANBEAI 
Although in that particular case there was evidence of an original dedication 7 ee 
to a private individual, we think these observations of their Lordships have progmfedd J. 
some application to the present case. As I have already pointed out, there m 
seems to be nothing in the evidence as to public user here which is really in- 
consistent with the temple being a private one. 
_. As for the presumption which in Indar Singh v. Fateh Singh, and other 
cases cited in Dhoribhai v. Pragdasji has been held to arise where succes- 
sion is from chela to chela, that seems on further examination of the autho- 
tities to bë limited to cases where the religious persons concerned are grihas- 
thas and not celibates, so. that there may be a conflict between the chela and 
the natural heirs of the guru. A sanyasi’s heir is always his chele. Mr. Shah 
has pointed out quite correctly that these particular sadhus have evidently 
not renounced the world completely because they are permitted to acquire 
and dispose of property and carry on business. Nevertheless they admittedly 
belong to a celibate order, and so far as we know there has never been any 
question of any property held by-them, whether trust property or secular 
property, going by succession to any one but their chelas. Under the cir- 
cumstances we are not prepared to say that the fact that all these properties 
have been held by chelas gives rise to any presumption. . - 
The trial Judge’s conclusion has been mainly influenced it appears by 
exhibit 251 which is a sort of will alleged to have been executed by Baldev- 
das on March 4, 1918. The first question that arises in connection with 
this is whether it is legally proved. It purports to be attested by three 
persons, one at least of whom is alive, and therefore s..68 of the’ Indian Evi- 
dence Act requires that one of them should have been examined as a witness. 
The only witness who has been examined is the writer Kasandas. He says 
in his evidence that Baldevdas signed the will in his presence and it is con- 
tended that this is enough to comply with the law. But an attesting witness 
is one who signs as a witness [see the dictum of Lord Campbell in Burdett 
v. Spilsbury? which is ‘approved by the Privy Council in Shamu Patter V. 
‘Abdul Kadir Ravuthan? and by this Court in Ranu v. Laxmanrao* and 
Dealichand Shivram v. Lotu Sakheram®|. In the cases to which Mr. Shah 
refers, Govind Bhikaji v. Bhaw Gopal® and Yakubkhan v. Guljarkhan,* the 
scribe was held to have signed as a witness and not merely as a scribe. 
The question then is whether Kasandas signed as a witness. He does not 
say that he did. The only circumstance on which the plaintiffs can rely is 
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A.C. J. this. Immediately below the body of the will Kasandas wrote two column 
1942 headings “Here signature”. “Here witness”, and he then put his own 
TOR signature at the top of the column for witnesses. But apparently he did 
MantaLpas POÉ sign as a witness, for his signature is preceded by the letters “Li” 1.€. 
a likhitan (writer). The signatures of the attesting witnesses are preceded by 
HARMANBHAI the word “sakshi” (witness). We are not prepared to say therefore that 
JETHABHAI Kasandas signed as a witness merely because his signature appears in this 
Broomfidl 17. column, especially as he had to sign somewhere and he had left no space in 
PSSN which he could sign except in one or other of the columns. We do not con- . 
sider that the requirements of s. 68 are satisfied, and therefore the document 
cannot be admitted in evidence, at any rate as a will. Mr. Shah has con- 
tended that the document can nevertheless be looked at and that he is en- 
titled to rely on the statements made by Baldevdas. For that purpose he 
has been able to cite the authority of a full bench Madras case, Chidambara 

Reddiar v. ‘Naliammalf and also Shyam ‘Lal v. Lakshmi Narain? 
Conceding this, however, and even assuming that the document is admis- 
sible for all purposes, we should not be disposed to attach much`importance 
to it under the circumstances. It is a very remarkable document. It begins 
by stating that the dhelas, defendants Nos. 1 and 2, were not obedient and 
not residing in the temple at the time. Then it says “They might return 
to the temple after my death and lest they do not waste the property I- 
make this writing in my proper senses”. So that apparently he recognised 
the right of the chelas to succeed to the property. Then he goes on to give 
a description of the various properties, and after this we have this recital : 
“ Of the properties thus mentioned, some have been acquired by my predecessors 
and some by me. But all these properties have been acquired from the income of 
Gopalji Maharaj. I am doing vahivat of the same till now, and I shall continue 
to do so as long as I live. After my death, if the two chelas, mentioned above 
whd are not with me, return, they are to worship Gopalji Maharaj and also do 
vahivat of the whole estate. After my death the said two chelas are not to waste 
the said property, and if they do not do worship in good faith, they! are to be 
removed and replaced by another Sadhu, who should go on properly for worship 

and management, by my trustees mentioned below.” 


The names of the six trustees are then given, but there is no devise of the 
property to them or indeed to anybody. The will concludes with the dire- 
tion “ My trustees are to get the lands transferred to the name of Gopalji 
Maharaj ”. 

If there was already a trust in existence, whichis what the learned Judge 
thought, the will of course would be otiose. If there was no such trust in 
existence, it could not be said that any trust was created by the will because, 
as I have said, there is no devise of the estate to anybody, and the powers 
given to the trustees are repugnant to the rights of the chelas as heirs. How- 
ever, Mr. Shah for the plaintiffs does nat appear to rely upon the document 
as a will. What he argues is that because Baldevdas gave directions that his 
successors should only do vahivat and that the lands were to be entered in 
the name of the deity that shows that he himself regarded the properties as 
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trust properties. That conclusion is supported by his admission that they 
were all acquired from the income of the temple. Now, in one of the cases 
to which I have already referred, Dhoribhai v. Pragdasji, we were much im- 
pressed by the fact that each of the mahants who succeeded to the headship 
of the institution had made a will the provisions of which showed in our 
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opinion that he recognised that he held the properties subject to a trust. HARMANBEAI 


That was the principal ground on which we held in that case that the pro- 
perties were not the private properties of the mahants. But the circum- 
stances were very different. Everyone of the mahants from the foundation 
of the institution had made a will of this nature, and the evidence showed 
that these wills were published and approved by the devotees as though they 
were part of-the constitution. The evidence further showed that the mahants 
had acted in accordance with these provisions. 

This so-called will of Baldevdas on the other hand is an isolated docu- 
ment. Ine 1882 the properties were transferred by Haridas to Govinddas 
without any reference to or recognition of any trust. Govinddas in his will 
which is on record dealt with the estate, including even the devasthan lands, 
as though it was private property. Baldevdas made this will long before 
his death, apparently at a time when he was annoyed with his chelas. He 
did not inform anybody about the will and there is not the slightest reason 
to suppose that it affected his own conduct in any way or that he ever acted 
otherwise than as the full owner of the suit properties. The attempt made 
in the will to restrict the powers of his successors, he himself having enjoyed 
the property as a private owner, cannot in our opinion have any materiai 
bearing on the question’ whether there is a public charitable trust. Nor can 
we attach much importance to the assertion that all the suit properties were 
- acquired from the income of Gopalji Maharaj. The meaning of this state- 
ment is by no means clear and anyhow Baldevdas cculd have no knowledge 
as to how the original nucleus of non-devasthan properties was acquired. 

For these reasons we are of opinion that the plaintiffs have failed to make 
out their case under s, 92. The appeal must be allowed and the suit dis- 
missed with costs throughout. Cross-objections are also dismissed with costs. 


Appeal allowed : cross-objections dismissed. 
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V. 
SHANKARDAS VISHNUDAS DARBAR.* 


Civil Procedure Code (Act V of 1908), Sec. 48—Decree—Execution—Bar of limita- 
tien. 

A final decree on a mortgage was passed on October 11, 1924. On June- 29, 
1925, an application to execute the decree was filed, but it was “disposed of ” 
on November 29, 1926, in view of a compromise between the parties. The 
compromise was subsequently held to be invalid. On January 17, 1938, another 
application to execute the decree was made, when it was contended that the 
execution was barred under s. 48 of the Civil Procedure Code, 1908. The de- 
cree-holders urged that in view of what had happened the application of 1925 
should be treated as subsisting and be revived :— 

Held, that the execution of the decree was barred under s. 48 of the Civil 
Procedure Code, inasmuch as the proceedings under the application of 1925 
could not be regarded as pending or could be revived simply because the com- 
promise fel] through ; and that the order passed on the application meant that 
the application was dismissed. 

Ziladar Singh V. Brij Leal, followed. 
Radha Kishun Lal v. Kashi Lal distinguished. 


THE facts are stated in detail in the judgment of Sen J. They will also 
be found stated at 40 Bom. L. R. 443. See also p. 735, infra. 


R. A. Jahagirdar and V. V. Albal, for the appellant. 
K. G. Dater, for respondent No. 2. 


SEN J. The main question in this appeal, which arises out of execution 
proceedings, is whether the darkhast is barred under s. 48 of the Civil Pro- 
cedure Code. The appellant is the original judgment-debtor, and the res- 
pondents are the decree-holders. The facts leading up to the darkhast are 
somewhat complicated, and the material facts may be stated as follows. 

The decree-holders, whose father was the mortgagee of a mortgage dated 
September 30, 1905, obtained a decree in terms of a compromise on July 30, 
1918, under which it was declared that the defendants were to pay Rs. 13,000 
to the plaintiff by annual instalments of Rs. 1,200, that if the defendants fail- 
ed to make payment in time of any instalment, such instalment was to bear 
interest, and that if the defendants failed to make payments in time of any 
two instalments, the plaintiff should be entitled to recover the whole amount 
due. Some instalments were paid thereafter. The mortgagor was one Much- 
khandeppa who died in 1911, and his widow Baslingawa adopted Girimal- 
lappa who died in 1916. Girimallappa’s widow Irawa adopted the appellant 
in 1920. In 1923 the decree-holders filed darkhast No. 320 of 1923: It was 
thrown out as no final decree had been passed. Accordingly, on November 


* First Appeal No. 320 of 1939, Bijapur, in Darkhast No. 58 of 1938. 
from the decision of L. Y.’ Ankalgi, 1 [1937] A. L R. All. 513. 
First Class Subordinate Judge at 2 (1923) I. L. R. 2 Pat. 829. 
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17, 1923, the decree-holders applied for the decree being made final. On A.C.J. 
October 11, 1924, a decree was passed for Rs. 6,951-6-4 and interest on 1942 
Rs. 1,200 at nine per cent. per annum from the date of the application to the ~~ 
date of payment. This decree did not allow any instalments. On March CHANNARPA 
; i : : GIRI- 
27, 1926, Irawa brought a suit against the present appellant for setting aside marg APPA 
his adoption. The suit was dismissed. Before that, on June 29, 1925, the v. 
decree-holders had filed darkhast No. 188 of 1925 seeking to recover in all SHANKARDAS 
Rs. 7,163-11-11, and on September 17, 1926, there was a private sale by VISHNUDAS 
Irawa of the entire property mortgaged to the decree-holders. To this sale Sen]. 
the appellant was not a party. The order passed in darkhast No. 188 of = —_ 
1925 was: 
“ As the parties have amicably settled, the sale proceedings were returned with- 
out being auctioned, Hence the decree having been fully satisfied and costs having 
been received the darkhast,is disposed of.” 
In 1925 one Venkatesh Raghvendra Jorapur of Bagalkot, Manager of the 
Bagalkot Bank, obtained a decree against Irawa and got sold by auction a 
survey number out of the mortgaged property ; and in the said auction sale 
one Ramchandra Swamirao Jorapur purchased the same and obtained posses- 
sion thereof. The present decree-holders filed Suit No. 337 of 1928 for pos- 
session of the said property in the Bagalkot Court. It was held that the said 
Irawa had sold the said property and the other properties with a view to 
defraud the creditors of the estate. The present decree-holders preferred an 
appeal to the District Court wherein the decree of the trial Court was con- 
firmed. A Second Appeal No. 675 of 1931 to the High Court was dismissed 
on March 1, 1933. 
On November 3, 1933, a suit was filed by the appellant, being Suit No. 545 
of 1933, for possession of the property sold by Irawa and for a declaration 
that the decrees obtained by seven creditors, including the two present decree- 
holders, were not binding on him and also for an injunction against those 
creditors restraining them from executing their decrees. It was held that the 
plaintiff was entitled to possession of the properties in the hands of defend- 
ants Nos. 4 to 8, including the present decree-holders, and that the decree 
obtained by the respondents was binding on the plaintiff though 'the private 
sale by Irawa was not binding, and it was ordered that defendants Nos. 6 
and 7 (that is the present respondents) “were relegated to their position un- 
der their decree so far as it was not satisfied, the same only being binding on 
the plaintiff.” The declaration and the injunction sought against defendants 
Nos. 6 and 7 regarding their decree so far as it had remained unsatisfied was 
refused. The present respondenis thereupon appealed to the High Court but 
the appeal was dismissed. During the pendency of this appeal they filed dar- 
khast No. 250 of 1936, and the darkhast was disposed of on,the ground that 
the appeal to the High Court had not been decided, and there was an order 
as to costs. 
On January 17, 1938, the present darkhast No. 58 of 1938 was filed. In 
it thé decree-holders claimed interest on the whole amount of Rs. 6,951 from 
the date of the application for the final decree, namely November 17, 1923. 
The judgment-debtor opposed the darkhast and pleaded the bar of limitation 
on three grounds, the first being that the preliminary decree was not made 
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final within three years as required by O. XXXIV, r. 5, Civil Procedure 
Code, and was therefore not executable. No argument has been addressed 
to us based on this ground. The second ground, which has also not been 
argued before us, was that the sale in favour of the decree-holders by Irawa 
having been declared null and void in Second Appeal No. 675 of 1931, the 
darkhast ought to have been filed within three years of that, and that the 
darkhast not having been so filed was barred. The last ground, on which 
the present appellant has based his case before us, is that the present dar- 
khast has been filed after the expiry of twelve years from the date of the 
final decree, namely October 11, 1924. The learned trial Judge, however, 
came to the conclusion that there was no force in any of these contentions in 
view of the decree in Suit No. 545 of 1933 which according to him “ set aside 
the alienation and restored the award decree.” He held that all the previous 
tights of the decree-holders were revived by this order and that therefore the 
decree-holders would be entitled to claim the unsatisfied amoun? irrespective 
of the present contentions of the defendant. The order of tthe trial Court in 
Suit No. 545 of 1933 was passed on October 25, 1935, and thereafter the pre- 
sent decree-holders filed darkhast No, 250 of 1936, and that was disposed of 
on April 17, 1937. The present darkhast was filed on January 17, 1938. The 
learned ‘trial Judge held that the last darkhast was in time. 

The darkhast No. 188 of 1925 was disposed of on November 29, 1926. 
The question arises whether in view of the decision in the suit of 1933 it can 
be said that the darkhast was not terminated and that it was either kept 
pending or became revived. The sale by Irawa was a private sale, and Mr. 
Jahagirdar has argued that at least in the case of a private sale which form- 
ed 'the basis of the satisfaction of a decree, when that private sale was sub- 
sequently found to be void that cannot affect the order of the executing Court 
disposing of the darkhast, and thalt it could not be held that the darkhast 
either remained pending or was automatically revived. In Suit No. 545 of 
1933 all that the Court said was: “ The present decree-holders ate relegated 
to their position under the decree so far as it is not satisfied, the same only 
being binding on the plaintif.” It meant that the decree-holders were free 
to execute their decree as if it had not been satisfied, butt it cannot be said 
to have created a fresh starting point of limitation or to have reopened the 
darkhast of 1925. On that date the bar of s. 48 of the Civil Procedure Code 
certainly did not exist. The Court did not make any pronouncement on the 
darkhast of 1925 ; that darkhast was not before it, and there has been no ap- 
plication by the decree-holders since the date of this decision that the order 
passed on the darkhast of 1925 should be vacated on the ground that the 
sale by Irawa has been found to be void. 

Mr. Datar has referred us to a decision of the Patna High Court in Radha 
Kishun Lal v. Kashi Lal There the decree-holder purchased a certain pro- 
perty in execution of his decree, and subsequently a third person sued the 
auction-purchaser and Ithe judgment-debtor for a declaration of his title to 
the property and for possession, and obtained a decree. It was held that 
the effect of the decree in favour of the third person was to set aside the 


1 (1923) I. L. R. 2 Pat. 829. 


VOL. XLIV. ] THE BOMBAY LAW REPORTER. 


659 


execution sale and revive the decretal debt, and that no formal order setting A. C.I. 


aside the sale was necessary. On facts this case can be distinguished from 
the present case, because ‘there a sale ordered by the Court had become abor- 
tive and that was the reason for holding that the order passed on the darkhast 
became ineffective. 

Mr. Jahagirdar, on the other hand, has relied on a decision of the Allaha- 
bad High Court in Ziledar Singh v. Brij Lal1 The facts in that case appear 
to be on all fours with those in the present case. In a suit for sale on a mort- 
gage deed executed by ithe last male owner the final decree for sale was pass- 
ed against his widow who died later. Then the decree-holder applied for exe- 
cution of his decree by sale of the property against one Ratan Singh, alleging 
him to be the reversionary heir of the widow’s husband, who was in posses- 
sion of the entire property. During the pendency of the execution proceed- 
ings Ratan Singh executed a mortgage deed in favour of the decree-holder, 
who therefore did not proceed with the execution and got the execution struck 
off on his own statement. Subsequently, on three other reversioners bring- 
ing a sult for possession of their half share in the property against the decree- 
holder and also against Ratan Singh, that suit was decreed. The decree- 
holder having been thus deprived of half the property which had been mort- 
gaged to him applied for the execution of his decree by sale of the mortgaged 
property not only against Ratan Singh but also against the three reversioners. 
His contention was that a fresh right to apply for execution accrued on the 
date on which the suit of the three reversioners had been decided. It was 
held that in such a case the original execution proceedings started by the 
decree-holder had come to an end and were no longer pending, and that they 
could not be revived. Sulaiman C. J. said (p. 514) :— 

“Tt seems to me that there can be no question of a revival of a previous proceed- 
ing, unless that proceeding has not terminated and is still-in a state of suspended 
animation. Where the Court did not intend to dispose of the matter finally, but 
either shelved it or sent it to the!record room or put it off because of some injunc- 
tion or stay order, intending to take ıt up again when the obstacles were removed, 
the application would still be pending and not finally disposed of ; but where the 
Court on a statement made by the decree-holder himself has deliberately dismissed 
the application ın full satisfaction of the decree, it cannot be suggested that the 


Court intended to keep alive the matter or that the application for execution, in 
spite of its dismissal, ıs still pending in that Court and can be revived at any time.” 


We think, with respect, that these remarks apply to the facts of ‘this case. 
It was certainly not the intention of the Court which disposed of the appli- 
cation in 1925 to keep that matter pending. The language of the order clear- 
ly shows this, and also shows the ground on which that order was based. 
That order was not made conditional on the sale by Irawa not being found 
to be illegal or inoperative. We think that in such circumstances Ithe inten- 
tion of the Court must be given effect to, and it cannot be held that, because 
the order’ passed in the darkhast becomes inoperative for some reason or 
other, those proceedings can be regarded as pending or can be revived. 

Mr. Datar has contended that in case this point is decided against him, 
it should be held that the present darkhast is a continuation of the proceed- 
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ings under darkhast No. 250 of 1936, which was filed on March 26, 1936. 
He says that as the appeal in the High Court had not been decided, the in- 
tention of the Court was merely to keep the matter pending, and that the 
words “disposed of” really meant that ‘the proceedings were adjourned sine 
die. The present application, however, is not an application for the revival 
of darkhast No. 250 of 1936, and prima facie it seems to us impossible to 
hold that the intention of the Court was to keep that darkhast pending. The 
application was no doubt regarded as premature, but there being an order 
as to costs it appears that the Court disposed of 'that application finally. Be- 
sides, the Court was not in a position to know how the appeal in the High 
Court would be disposed of, and a different kind of darkhast might be neces- 
sitated after that appeal had been decided. We think that we cannot, pro- 
perly speaking, deal with the present application as if it was an application 
for the continuation of darkhast No. 250 of 1936, and even if ‘we could deal 
with it in that manner, there does not seem to be any substance in Mr. 
Datar’s contention. 


The appeal is allowed, and the darkhast dismissed, with costs throughout. 


BEAUMONT C. J. I agree. The only real point on this appeal is whether 
the darkhast of 1925 can be treated as subsisting, and be revived. The pre- 
sent darkhast, being dated January 17, 1938, is clearly barred by s. 48 of the 
Civil Procedure Code, if it be regarded as a fresh application to execute the 
decree of October 11, 1924. Therefore, the only way in which the decree- 
holders can succeed is by treating the darkhast of 1925 as still subsisting. 
Now, on that darkhast an order was made on November 29, 1926, stating that 
the decree had been fully satisfied, and costs received and the order is: “The 
darkhast is disposed of.” In my opinion, that clearly means that the dar- | 
khast is dismissed. It is the common type of case in which a decree to be 
executed is compromised out of Court, and the compromise being recorded 
under O. XXI, r. 2, Civil Procedure Code, the execution Court disposes of 
the darkhast by dismissal. In my opinion, in such a case the order finally 
disposes of the darkhast, and the fact that the compromise out of Court is 
subsequently held to be, in whole or in part, invalid is irrelevant. The exe- 
cution Court is not concerned in any way, where parties are sui juris, with 
the nature of the compromise. It takes no responsibility for the compromise 
being a legal one. If the respondents were to succeed on this appeal, it would 
really mean that in every case in which a darkhast is dismissed on the terms 
of a compromise out of Court, the dismissal is conditional on the compromise 
proving effective, and if the compromise proved ineffective, in whole or in 
part, the darkhast must be treated as restored. In my opinion, that would 
be a very dangerous principle to lay down. I entirely agree with the reason- 
ing of the learned Chief Justice of Allahabad in Ziladar Singh v. Brij Lal. 


Appeal allowed. 


"~ 
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Before Mr. Justice Broomfield and Mr. Justice Macklin. 


MADHAVSANG HARIBHAI PATEL 1942 
y. w 
DIPSANG JIJIBHAI PATEL.* January 26. 


Daa 


Hindu law—Adoption]oint Hindu family—Adoption by widow—Widow of gotraja 
sapinda--Whether adopted son takes widow's interest in property. 

An adoption made when a coparcenary comes to an end cannot divest 
property which has already vested in or through the heir of the last holder. 
A widow of a gotraja sapinda who succeeds to property as such cannot by 
an adoption alter after her own death the evolution of that property to which 
she became entitled as the widow of a gotraja sapinda. 

The idea of an adopted son taking his adoptive mother’s life interest in an 
estate is an idea entirely unknown to Hindu law. An adopted son acquires an 
absolute, estate on adoption, and any suit that he brings with respect to the 
property claimed must be on that footing. But when he is adopted by the 
widow of a gotraja sapinda, he cannot bring a suit on that footing, because 
an adoption by the widow of a gotraja sapinda will not alter the order of 
inheritance of the property. It is therefore not open to such adopted son to 
sue at all in respect of property which has gone to his adoptive mother as the 
widow of a gotraja sapinda. 

Radhabat v. Rajaram: and Subrao Baji v. Dada Bhiwa,? followed. 
Shivappa v. Kariyappa,3 not good law. 

Rajah Vellanki Venkata Krishna Row v, Venkata Rama Krishna Narsayya,s 

referred j to. 


SUIT to recover possession of property. 


The property in dispute belonged to one Adesang, to whom the parties were 
related as shown in the following genealogical tree :— 


Adekan 
eae eee PAEO 
| | 
Gopal Kesarsang 
| 
Gokal Vasta 
| | 
Mansang Sursang 
| ! 
Himdas Parbhudas 
| | 
} aaa ] Haribhai 
_ Adesang Jijibhai | 
] = Sada Madhavsang (deft.) 
er ae | 
Natha Suraj Mongh Chanda 


Adesang was divided from his brother Jijibhai, who was married to Sada. 
He had property, seme of which was bhag property situated at Derol in the 
Broach district. (He had three wives, Umed, Satu and Gaman, and two 


* First Appeal No. 130 of 1940, (1957) 40 Bom. L. R. 559, F.B, 
from the decision of T. U. Chapat- (1940) 43 Bom. L. R. 492. 
wala, First Class Subordinate Judge (1938) 41 Bom, L. R. 208, 
at Broach, in Suit No. 275 of 1938. (1876) L, RR4 0 A. 1, 
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‘daughters, Suraj and Mongh. ' Two of his wives were pregnant, when he 


made his will on February 18, 1892. 

By his will, he devised his property to his two daughters Suraj and Mongh, 
with a proviso that if any one of them died issueless her share was to go to 
the surviving sister. But if any son or sons were born of Satu or Gaman, 
who were pregnant, such’ soù or sons should take the property to the exclu- 
sion of the daughters. Adesang died on April 7, 1892. Satu and Gaman 
also died thereafter. - 

The bhag property left by Adesang was governed by a custom according 
to which it, descended to the widow of a gotraja sapinda in preference to the 
daughters of the last male holder. 

On September 26, 1892, a posthumous son was born to Adesang. He died 
on March.19, 1894. 

On August 1, 1897, Sada relinquished her rights in the property of Jijibhai, 
who died in the meantime, in favour of her daughter, Chanda. 

Suraj died issueless. Adesang’s whole property went to his second daughter 
Mongh, who enjoyed it till 1937. 

On December 18, 1937, Mongh, who survived Suraj, handed over the whole 
property to Madhavsang (defendant), who was a distant reversioner. 

On September 10, 1938, Sada relinquished her right to the property of 
Adesang in favour of defendant. 

On October 8, 1938, defendant passed a deed to Chanda, relinquishing in 


‘her favour the rights if any he had in the property of Jijibhai. 


On December 4, 1938, Sada adopted Dipsang (plaintiff}, who was the 
grandson, of Chanda. 


On February 20, 1938, the plaintiff sued for possession of Adesang’s pro- 
perty from the defendant. 


The trial Court decreed possession of the property to ‘the plaintiff during 


' Sada’s lifetime, observing as follows :— 


“Having carefully perused 40 Bom. L. R. 559 and 41 Bom. L. R. 208 the posi- 
tion comes to this that the plaintiff as stepping into the shoes of Bai Sada is entitled 
to hold the estate of Adesang until the lifetime of Bai Sada and that the defendant 
if living on the death of Bai Sada would be entitled_to the estate as the male gotraja 
sapinda of Adesang. Thus, the:defendant by virtue of his taking the so-called deed 
of surrender from Bai Mongh or alternatively by virtue of the provision in the will 
of Adesang has not come to fill in the role of an heir as yet. This being so, no estate 
as an heir of Adesang has vested in him and there is no question of divesting the 
vested estate.! The effect of the contingently vested interest of the defendant would 
be, according to the position mentioned above, that the adoption would not preclude 
his chance of inheritance on the death of Bai Sada.” 


The defendant appealed to the High Court. 


G. N. Thakor, with B. G Thakor, for the appellant. 
S. M. Shah, with V. T. Gambhirwalla, for 'the respondent. 


MACKLIN J. One Adesang Himdas died in 1892 after making a will. He 
left two widows ; and some months after his death one of the widows gave 
birth to a posthumous son, who died less than two years later. Adesang also 
left two daughters, Bai Suraj and Bai Mongh. By his will he provided that 
his property should go to his daughters unless a posthumous son were horn 
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to him. He had been predeceased by a divided brother Jijibhai, who at his 
death left a widow Bai Sada and also a daughter Bai Chanda. The present 
plaintiff is Bai Chanda’s grandson, and he was adopted by Bai Sada to her 
husband Jijibhai on December 4, 1938. In 1897 Bai Sada relinquished all 
her husband’s property in favour of her daughter Bai Chanda. In 1937 Bai 
Mongh, who was then the survivor of the two daughters of Adesang, sur- 
rendered the properties in suit to the defendant. Those properties are ad- 
mittedly the ancestral properties of Adesang, and by a custom relating to 
bhag properties in the Broach district the preferential heir to such properties 
after the death of Adesang’s posthumous son would be not Adesang’s daugh- 
ters but Bai Sada, the widow of Adesang’s brother, who was the posthumous 
son’s uncle. Some months after the surrender of the suit properties by Bai 
Mongh, Bai Sada relinquished to the defendant (who admittedly is the near- 
est reversioner after the death of Bai Sada) any interest that she might have 
in those properties, assuming that she had any interest at all. The deed 
recites the consideration of Rs. 600, but the defendant says that there was 
no consideration in fact. On the same day the defendant executed a lease 
of part of the property for 999 years to the brother of the plaintiff, and short- 
ly afterwards he executed a release in favour of Bai Chanda of any right that 
he might have to the property of Jijibhai which Bai Sada had surrendered 
to Bai Chanda in 1897. 

The plaintiff by virtue of his adoption has sued for the possession of 
Adesang’s property now in the hands of the defendant as the result of the 
release deeds executed by Bai Sada and Bai Mongh. He said in his plaint 
that Bai Mongh had no right to any of the property, since it was ancestral 
property and Adesang had therefore no right to make a will; and, assuming 
that he had the right to make a will, the will itself displaced Bai Mongh in 
the event of a posthumous son being born. Apart from, the will he contend- 
ed that Bai Mongh had no right to the property by reason of the local custom 
which I have mentioned. He then said that 'the surrender or relinquishment 
by Bai Sada in favour of the defendant was illegal on various grounds. In 
the written statement various defences were taken; one was that the adop- 
tion was invalid and in any case would be powerless to divest property which 
' had already vested, the adoptive mother being the widow of a gotraja sapinda; 
another was that Bai Suraj and Bai Mongh had become owners of the pro- 
perty by adverse possession if not as actual heirs, and the custom which would 
make Bai Sada a preferential heir was denied. The trial Court held that 
the adoption was valid but that it could not affect the interest of 'the rever- 
sioner. Relying however upon the decision in Shiveppa v. Kariyappa' and 
thinking that to be the effect of the decision, the learned Judge allowed the 
plaintiff to dispossess the defendant for the period of Bai Sada’s lifetime, ap- 
parently on the view that the plaintiff acquired his mother’s rights in a limit- 
ed estate. The defendant now comes'in appeal. 

The main contention argued on behalf of the defendant in the appeal is 
that whatever may be the defendant’s position with regard to this property 
and ‘even if his possession of the property be wrongful, the plaintiff merely 
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A.C.J. by reason of his adoption has no right of suit against the defendant. His 
1942 learned counsel relies upon the decision of a full bench of this Court in 
~~ Radhabai v. Rajaram, and on a later decision Subrao Baji v. Dada Bhiwa,? 

Bead which disapproved of 'the decision relied upon by the trial Court in Shivappa 
Harmar Ve Ke@riyappa. In the first of these cases the Court reaffirmed the principle 
v, that an adoption made when a coparcenary is at an end cannot divest pro- 

DipSANG perty which has already vested in or ‘through the heir of the last holder, and 

ai! this principle was extended so as to decide that a widow of a gotraja sapinda 

Macklin J. who succeeds to property as such cannot by an adoption alter after her own 
— death the devolution of that property to which she became entitled as the 

widow of a gotraje sapinda. This case was considered by Mr. Justice Divatia 
sitting alone in Shivappa v. Kariyappa3 That was a case where the pro- 
perty had been alienated and the contest was between the adopted son and 
the alienee, and the learned Judge thought that this distinguished the case 
from the earlier case decided by the full bench, and that the ddopted son 
could succeed to the property. He also took the view that the widow of a 
gotraja sapinda succeeding as an heir holds the same position as her husband 
would have held with respect to the property; in other words she inherits 
the right of her husband, and on adoption she therefore divests herself of that 
estate also just as she would divest herself of her husband’s personal estate 
upon adoption. In other words there is no real difference between her hus- 
band’s estate and the estate of the golraja sepinda so far as the adopted son 
is concerned ; each estate must be taken to be the estate of her husband as 
at the time of the adoption, and the adopted son therefore would take them 
both. But in the later decision of a bench of this Court in Subrao Baji v. 
Dada Bhiwa it was thought that the distinction sought to be made between the 
last two cases was unsound, and it made no difference whether the contest was 
between an adopted son and the reversioner or the adopted son and an alience; 
in neither case would the person who had a right of suit with respect to the 
property of a gotraja sapinda gone to a widow by inheritance be the adopted 
son, and the principle was again reaffirmed that the widow of a gotraja 
sapinda cannot by an adoption alter the order of inheritance’ of the property 
and deprive the reversioner of his rights, whether vested or contingent. 

In this case the trial Court has given the plaintiff a decree for the lifetime 
of Bai Sada as if the plaintiff were suing as the adopted son of Bai Sada 

_ rather than of her husband Jijibhai and as if by an adoption an adopted son 

necessarily took the estate of his adoptive mother. But even the decision in 
Shivappa v. Kariyappa relied upon does not go as far as this ; the reasoning 
was to the exact contrary, namely that the estate was to be regarded as the 
estate of the widow’s late husband and that what the adopted son took on 
adoption was the estate of his father. The idea of an adopted son taking 
his adoptive mother’s life interest in an estate is an idea entirely unknown to 
Hindu law. Whatever estate an adopted son acquires on adoption it is an 
absolute estate, and any suit that he brings with respect to the property claim- 
ed must be brought upon that footing. But when he is adopted by the widow 
of a gotraja sapinda he cannot bring a suit on that footing because an adop- 

1 (1937) 40 Bom. L. R. 559, F.B, 3 (1938) 41 Bom. L. R. 208, 

2 (1940) 43 Bom. L, R, 492, 
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tion by the widow of a gotraja sapinda.will. not alter the order of inheritance 
of the property. The only possible conclusion is that. it is not open to ‘the 
adopted son to sue at all in respect of property which has gone to his adop- 
tive mother as the widow of a gotraja sapinda. 

. We were referred by the plaintiffs learned counsel to Rajah Vellanki Ven- 
kata Krishna Row v. Venkata Rama Lakshmi Narsayya', where an adopted 
son sued his adoptive mother for property which she-had inherited before 
the adoption from her natural son. The principal question for decision was 
the validity of the adoption, and it was held that the adoption was valid. 
The fact that the adopted son was allowed to take the property does not esta- 
blish the contention now put forward that an adopted son in every case takes 
the estate of his. adoptive mother. In that particular case he did take it; 
but he did not take it qua the estate of his adoptive mother. Whenever an 
adoptive son takes property by virtue of his adoption, what he takes is the 
property of the last male holder ; and although the widow had inherited the 
property from her son, what the adopted son took in Rajah Vellanki v. Ven- 
kata Rama was in fact the property of the last male holder. This case is of 
no help to the plaintiff, who on the authorities is excluded from the proper- 
ties of the last male holder ; it does not show that he can acquire them by 
the expedient of divesting his mother of her limited estate in them. Thus 
. the plaintiff has no right to sue, and it is not necessary to consider the other 
defences to the suit. They have been briefly touched upon by the defend- 
ant’s learned counsel, but they have not been discussed in the reply from the 
other side. 

But on behalf of the plairitiff it is suggested that if it is found that the 
plaintiff has no right of suit, then this Court should allow Bai Sada to be 
substituted for him as plaintiff and the plaint to be suitably amended. We 
think it impossible to consider such a suggestion. The entire nature of the 


suit would be changed ; the cause of action would be changed ; the reliefs’ 


would be changed. It may be that the institution of the suit in its present 
form by the present plaintiff is due to an honest mistake as to his true legal 
position, but that is no reason why we should allow the whole matter to be 
gone into again by an amendment of this kind when the suit has failed. 

The appeal must be allowed, and the suit must be dismissed with costs 
throughout. 


BROOMFIELD J. The law as to adoption by widows of gotraja sapindas is 
laid down in Radhabai v. Rajaram? and Subrao Baji v. Dada Bhiwa’. The 
adoption is valid for religious purposes, but it does not affect rights to pro- 
perty either vested or contingent. 

The defendant in this case claims a vested right both as transferee from 
Bai Mongh (who according to him had acquired title by adverse possession) 
and as transferee from Bai Sada the nearest heir. If either of these alterna- 
tive claims is good, the defendant’s rights are manifestly unaffected by the 
adoption of the plaintiff. The learned trial Judge has come 'to the conclusion 
that Bai Mongh was not the owner, and the defendant acquired no interest 


1 (1876) L. R40. Al 1. 3 (1940) 43 Bom. L. R. 492. 
2 (1937) 40 Bom. L. R. 559, F.B. 


R. 84, 
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A.C. J. by reason of the transfer from her. It has also been held that there was no 
1942 valid transfer or surrender by Bai Sada. These points ate not altogether free 
Tes from doubt. This part of the case has not been fully argued, and as it is 

EANG not necessary for the purpose of the appeal, we express no opinion. 
HARIBHAI Assuming for the sake of argument that the defendant has not a vested but 
1. only a contingent right in ‘the estate, there is great force in the argument of 
DIPSANG the learned counsel for the appellant that the decree awarding the plaintiff 
ane possession during the lifetime of Bai Sada is really an infringement of that 
Broomfield }. Tight. The learned trial Judge has professed to follow the decision of Mr. 
— Justice Divatia in Shiveppa v. Kariyappa2 He has not really done so, for 
Mr. Justice Divatia there held that the' adopted son got an absolute estate 
displacing the widow’s estate, whereas the trial Judge here has held that the 

plaintiff is entitled merely to the widow’s limited estate. 

In view of the decision in Subrao Baji v. Dada Bhiva, Shivappa v. Kariappa 
cannot be regarded as good law. The adopted son certainly does*not get an 
absolute estate, which would obviously defeat the rights of the reversioner.. 
But unless the plaintiff gets an absolute estate as the son of Jijibhai thereby 
displacing Bai Sada, he gets no estate at all. He is merely the son of a 
woman who has a widow’s estate. The adoption does not operate as a trans- 
fer of that estate to him. A woman cannot adopt a son to herself. Bai Sada 
might have alienated her estate to 'the plaintiff and it would have been valid 
for her lifetime. But she has not done so. What she did do or purported 
to do was to alienate the estate to the defendant. 

Rajah Vellanki Venkata Krishna Row V. Venkata Rama Lakshmi Nar- 
sayya?, which was cited by the learned counsel for the respondent, seems to 
me to have no bearing on -the present case. Because a son who gets the 
estate of the last male holder divests the estate of his adoptive mother, it does 
not follow that an adopted son who does not get the estate of the last male 
holder must necessarily divest the estate of the widow and step into her shoes, 
I agree that the suit fails and must be dismissed. 


` ' Appeal allowed. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


1942 KARIMMIYA HAMDUMIYA SONIWALA 
v 
February 6. : 


ee JAFARALI BAWAMIYA.* 


Mussalman Wakf Act (XLII of 1923)—Mussalman Wakf (Bombay Amendment) 
Act (Bom, XVII of 1935), Secs. 6 F, 6 C—Court—Final order—Whether appeal 
lies from such order. 


An order passed by a Court under s. 6C of the Mussalman Wakf (Bombay 


Amendment) Act, 1935, being final under s. GF of the Act, no appeal lies 
from such order. 


1 ` (1938) 41 Bom, L. R. 208. ksha, District Judge at Ahmedabad, 
2 (1876) L. R. 4 L A. 1. in Miscellaneous Application No. 229 
* First Appeal No. 337 of 1940, of 1939. 


from the decision of G. S. Rajadhya- 


VOL. XLIV. ] THE BOMBAY LAW REPORTER. 667 


THIS was an‘ application under s. 6C of the Mussalman Wakf Act as A.C. J. 
amended by Mussalman Wakf (Bombay Amendment) Act, 1935. 1942 
The Court was of opinion that: “so far as this application goes it must =~ 
be held that the institution in question is a wakf to which the Mussalman KARIMMIYA 
Wakf Act applies and should be registered as such under the Act.” HAMDUMIYA 


v. 
No formal order was drawn up. JAFARALI 


The opponent appealed to the High Court. BAWAMIYA 


ʻA. G. Desai, with J. C. Shah, for the appellant. 
B. G. Rao, for respondent No. 1. 
I. I. Chundrigar, with K. T. Pathak, for respondents Nos. 2 to 6. 


BEAUMONT C. J. This purports to be an appeal from the District Judge 
of Ahmedabad in a matter which arises under the Wakf Act, and a prelimi- 
nary objection is taken that no appeal lies. 

Under the Mussalman Wakf Act of 1923 mutawallis of wakfs are required 
to furnish to the Court certain particulars relating to the wakf and accounts. 
The Court, so far as the present matter is concerned, is the District Court. 
Under that Act the Court is acting merely as an office in which accounts have 
to be filed. But under the Mussalman Wakf (Bombay Amendment) Act of 
1935, the Court is given certain judicial powers. Under ss. 6A and 6B it can 
make orders on the mutawalli requiring him to do certain things, and under 
s. 6C the Court may, either on its own motion or upon the application of any 
person claiming to have an interest in a wakf, hold an inquiry on the matters 
therein specified, and the result of the inquiry has to be recorded. Then s. 6F 
provides that the entries made by the Court in the Register of Wakfs and the 
findings recorded under s. 6C shall, subject to the provisions of s. 6G, be final 
for the purposes of the Act. Section 6G provides that a civil Court of com- 
petent jurisdiction deciding any question relating to any wakf may direct that 
the Court shall make such entries or amendments of entries in the Register 
of Wakfs relating to the said wakfs as dre consequential upon its decision. 
The learned Judge in this case was holding an inquiry under s. 6C at the 
instance of persons claiming to have an interest in the wakf, and it is difficult 
to see, in view of s. 6F, which provides that a finding recorded under s. 6C 
shall be final for the purposes of ‘the Act, how any appeal can lie from a 
decision of the District Court on an inquiry under s. 6C. Obviously, if we 
can alter the findings of the District Court, those findings are not final. I 
am disposed to think, therefore, that the Act forbids an appeal from a find- 
ing recorded under s. 6C ; but even if that is not so, no Court has an inherent 
right to sit in appeal over another Court. The jurisdiction of this Court to 
hear appeals from District Courts is conferred by the Civil Procedure Code. 
We can hear appeals against decrees under s. 96 and from certain orders un- 
der s. 104, but ‘the order made in this case does not fall within either of those 
descriptions. In point of fact no order has been drawn up. Counsel for the 
appellant seems to have appreciated that it was desirable to have a decree to 
appeal from, and he asked the Court to draw one up, and there is recorded 
in the margin of the application the word “ Yes,” but nothing has been done. 
I have said over and over again that this Court will hear appeals from decrees 
and orders which are appealable and which have been properly drawn up, 
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A.C.J. but normally will not hear appeals from decrees and orders’ which have not 
1942 been drawn up. We must see what the order is which we are asked to alter. 


ca In my opinion, the preliminary objection prevails, and no appeal lies in this 
KARIMMIYA oe y Op p y OD p pp 


HAMDUMIYA i , eet A aN 
v. Mr. Desai asks us to treat this as an application in revision, but in view of 


JararaLı the fact that no order has been drawn up, I decline to entertain this appli- 
BAWAMIYA cation as one in revision. 
ae The appeal is dismissed with costs. 


Beaumont C]. 
-= SEN J. I agree. 
Appeal dismissed. 
Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 
1942 SHIVRAO SHESGIRI KALBAG 
v. 


February 6 


e aat 


April 16. 
——  `Land Improvement Loans Act (XIX of 1883), Sec. 7 (1) (a)—Loan—Recovery— 


Arrears of land revenue—Borrower mcans borrower for time being—Indian 
Limitation Act (IX of 1908), art. 29—‘ Legal process” —Interpretation—Pro- 
cedure of Court—Bombay ‘Land Revenue Code (Bom. V of 1879), Sec. 154— 
Collectors action to recover land revenue—Collector, not Court. 


Section 7 (1)(a@) of the Land Improvement Loans Act, 1883, provides that 
all loans granted under the Act shall be recoverable by the Collector from the 
borrower as if they were arrears of land revenue due by him. The borrower 
referred to. in the section means the borrower so long as he remains in that 
position, that is to say, the borrower for the time being. If the contract with 
the original borrower is discharged, and a new borrower is substituted, the 
above provision applies to the new borrower, 

In art. 29 of the Indian Limitation Act, 1908, the expression “ legal process ” 
denotes procedure by some sort of Court, and does not mean according to law, 
or that any process taken according to law is legal process. The article there- 
fore applies only to seizure under a process issued by a Court, which may in- 
clude a revenue Court. The Collector acting under s. 154 of the Bombay 
Land Revenue Code, 1879, is not acting as a Court but as a creditor. He, as 
the officer entitled to recover arrears of land revenue, is given power to seize 
the defaulter’s goods, and is in a position analogous to that of a creditor who 
is given power under the contract to seize his debtor’s goods, if his moneys are 
not paid, 


THE SECRETARY OF STATE FOR INDIA.* 


SUIT to recover damages. : 

On August 2, 1929, the plaintiff Shivrao took for cultivation certain lands 
from Government. He then obtained a tagai loan for Rs. 2,500 from Go- 
vernment under the Land Improvement Loans Act, 1883, on September 8, 


* First Appeal No. 144 of 1939, First Class Subordinate Judge at 
from the decision of R. N. Nadgir, Karwar, in Suit No, 28 of 1987. 


` 
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1930, and one V. V. Nilikini stood surety for him. The plaintiff failed to 
repay the loan within time, and the Collector ordered recovery of the amount 
by coersiye measures, l 

On September 10, 1923, the plaintiff applied to the Collector for conver- 
sion of the lands into “old tenure”, which the Collector agreed to do pro- 
vided the plaintiff furnished one more surety and agreed to repay the amount 
of tagai within two months. 

On April 29, 1934, the Colledtor attached certain moveables belonging to 
the plaintiff for realising the amount of the tagais ; but the sale proceedings 
were stayed on the plaintiff's offering one more surety. 

On July 26, 1934, the plaintiff executed a fresh bond in respect of the 
loan. He applied on the same day that the lands should be transferred to 
one N. R. Harite, who accepted the liability to repay the loan. Harite 
undertook to pay part of Rs. 1,000 out of the loan within two months. On 
August 6,°1934, the Collector ordered the transfer of the lands to Harite on 
terms agreed to by him. 

On June 3, 1935, the Collector passed an order that the plaintiff still con- 
tinued to be the defaulter, and that his property should not be released from 
attachment till the whole of the tagai loan was repaid. 

After further correspondence, some of the attached properties were return- 
ed to ithe plaintiff on July 6, 1935, and the remaining property was sold by 
public auction on July 30, 1935. 

On February 11, 1937, the plaintiff sued to recover Rs. 7,038 as damages 
from the Secretary of State for India for wrongful attachment and sale of 
his property. 

The trial Court dismissed the suit on the ground that the plaintiffs claim 
was barred by limitation under art. 29 of the Indian Limitation Act, 1968. 
It also held that the plaintiff was not absolved from liability to pay to 
Government the tagai loan and that the Collector’s order of June 3, 1925, 
was legal. 


The plaintiff appealed to the High Court. 


G. P. Murdeshwar, for the appellant. 
R. A. Jahagirdar, Government Pleader, for the respondent. 


BEAUMONT C. J. This is an appeal from the First Class Subordinate 
Judge of Karwar. The plaintiff sued the Secretary of State for India in 
Council, that is, in substance, the Local Government, for damages for the 
wrongful sale and seizure of goods and cattle belonging to the plaintiff, and 
the question at issue arises in this way. 

In 1929 the Collector of Kanara executed a lease in favour of the plaintiff 
for four years of certain lands on the terms that the plaintiff should bring 
the lands into cultivation during the term. In order to bring the lands into 
cultivation the plaintiff on September 8, 1930, borrowed a sum of Rs. 2,560 
from Government under the provisions of the Land Improvement Loans 
Act of 1883, and the plaintiff's brother acted as his surety for the lcan. 
On April 29, 1934, the Collector seized certain goods of the plaintiff, includ- 
ing wire fencing on the land, and removed these goods to his own custody. 
The plaintiff being in difficulties about repaying the loan applied in June, 
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A.C.J. 1934, to the Collector to be granted a permanent tenancy, which he could 
1942 dispose of, and eventually the plaintiff secured a man named Harite, who 


Baud agreed to take over the plaintiff’s interest in the land and also to take over 
hin his obligation for the loan, and the plaintiff and Harite wrote to the Mahal- 


5 kari of Mundgod, a letter dated July 26, 1934, signed by both of them, which 


SECRETARY 1S exhibit 28. The plaintiff says : 
OF STATE 


BeaumontC]. 


“Today I have relinquished all my malki rights over these survey Nos. in favour 
of Mr. N. R. Harite of Hubli. As he is willing to pay to Government the amount 
of tagai taken by me for wire fencing, I request that the khata of the lands in both 
the villages standing in my name be cancelled and be now made in the name of N. 
R. Harite.” 


Then Harite writes : 


‘Lam willing to get all the lands entered in my khata and also to execute a new 
karar regarding the tagai amount due from the said Mr. Kalbag as already stated 
above by Mr. Kalbag and'I bind myself to do so. Mr. D. S. Kalbag who stood to 
Mr. Shivarao (i.e. the plaintiff) for the said tagai loan is willing to stand surety for 
me even though the lands change possession.” 


It seems to.me that that is a perfectly. plain offer to Government ni by 
the plaintiff and the suggested transferee Harite, under which Harite was to 
take over the plaintiffs interest in the land and was to undertake to dis- 
charge his liability for the tagai loan, which is the loan: raised under. the 
Act of 1883. The Mahalkar] made a report to the Collector of Kanara for 
leave to accept Harite’s offer, and the Collector on August 6, 1934, returned 
the report to the Mahalkari saying “ The loan will be better secured after 
the transfer to a solvent man. The lands will be transferred subject to the 
liability to pay the tagai. So the Mahalkari’s terms are accepted.” That, 
to my mind, shows quite clearly that the Collector appreciated that the 
loan was to be transferred to Harite; and he approved of that proposal 
since, Harite being solvent, the loan would then be better secured. It is 
to be observed also that under the fourth paragraph of that report of the 
Mahalkari it is stated: “ Necessary note that the tagai dues are hereafter 
to be recovered from Mr. Harite will be made on the tagai bond.” So I have 
no doubt that the Collector understood that the loan was to be transferred 
to Mr. Harite. However, that is a matter between him and his own officer. 
The important thing is that on August 9, 1934, the Mahalkari wrote to 
Mr. Harite as follows: “Mr. Harite is informed in writing that his terms 
have been accepted by the Collector.” It seems to me, therefore, that on 
that date, namely, August 9, '1934, Harite’s offer to take over the liability 
for this tagai loan was accepted by the Collector, and as a necessary result 
of that the plaintiff's liability under his contract to: pay the loan was dis-. 
charged. That is the effect of s. 62 of the Indian Contract Act, which pro- 
vides that if the parties to a contract agree to substitute a new contract for 
it, the original contract need not be performed. In my opinion, it is clear 
in this case that the Government, the plaintiff and Harite agreed to substi- 
tute Harite’s liability for the plaintiff's liability, and in consequence the plain- 
tiffs original liability was discharged, and it follows from that that the 
Collector should have returned to the plaintiff the goods which he had seiz- 
ed in order to ensure the fulfilment of the plaintiff’s contract. The plaint- 
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iff's contract being at an end, the goods should have been returned. How- 
ever, that was not done. Harite on December 27, 1934, paid Rs. 1,000 to- 
wards the tagai loan, and the attachment on part of the plaintiff's goods was 
discharged. On January 21, 1935,'the land was transferred to Harite, and 
on April 13, the plaintiff applied to the Collector to raise the whole attach- 
ment. That, however, was never done, and subsequently other goods of the 
plaintiff were seized, and various goods such as wire fencing which had been 
purchased by the plaintiff out of the loan and some of his cattle were sold 
by the Collector to discharge his tagai loan. In my opinion, that sale was 
wholly illegal. The contract of the plaintiff to discharge the loan had come 
to an end in August, 1934, and thereafter the plaintiff's goods were not 
liable to attachment. 

The learned Subordinate Judge held that the effect of the arrangement 
was merely to make Harite a surety for the plaintiff, but I am clearly of 
opinion orf the documents that that was not so. The mere fact that in 
exhibit 28 it is stated that the old surety was to continue as surety for Harite 
shows that Harite himself was not to be merely a surety. I have no doubt 
that the arrangement was that Harite was to become the principal debtor. 

It is argued further that even if that be so, the Collector was entitled to 
sell the goods under s. 7 (1)(a@) of the Land Improvement Loans Act of 
1883. That section provides that all loans granted under the Act shall be 
recoverable by the Collector from the borrower, as if they were arrears of 
land revenue due by him. But that plainly means, from the borrower, as 
long as he remains in that position, that is to say, from the borrower for 
the time being. If the contract with the original borrower is discharged, 
and a new borrower is substituted, that provision applies to the new bor- 
rower. It is one of the’ complaints of the Government against the plaintiff 
that Harite never executed a bond which made him a borrower under the 
Act. But that has nothing to do with the plaintiff. If my view is right 
that exhibit 28, when accepted by Government, constituted a contract bind- 
ing upon Harite, it is not the fault of the plaintiff if Government did not 
take the trouble to see that the contract was carried out. 
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Then it is said that the money could be recovered under s. 7(1)(e) of . 


the Act of 1883, which enables loans to be recovered out of the land for the 
benefit of which the loan has been granted. It is said that the wire fen- 
cing and poles were part of the land, and, therefore, the moneys could be 
recovered by sale of that part of the land. The answer is that the action 
of Government itself prevented these articles being part of the land. Govern- 
ment had removed them from the land, and, in my opinion, they were not 
liable to seizure as part of the land. 

The learned Subordinate Judge held that in respect of part of the goods 
the plaintiffs claim was barred by art. 29 of the Indian Limitation Act. 
Article 29 provides that a suit for compensation for wrongful seizure of 
moveable property under legal process is barred after one year from the 
date of the seizure. This suit was not started until August 21, 1936, that 
is,'more than a year after the date of the seizure complained of. The ques- 
tion, however, is whether the seizure took place undef legal process. Now, 
the seizure took place under s. 154 of the Bombay Land Revenue Code. 
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As I have pointed out, these tagai loans are recoverable as though they were 
arrears of land revenue, and under s. 154 arrears of land revenue may be 
recovered by the Collector causing the defaulter’s moveable property to be 
distrained and sold. The learned Government Pleader has argued that the 
words “under legal process” in art. 29 mean “according to law,” and that 
any process taken according to law is legal process. In my opinion, that 
is not the meaning of the words. I think “legal process” denotes procedure 
by some sort of Court, and the Collector acting under s. 154 of the Bombay 
Land Revenue Code is not acting as a Court. He is really acting as a credi- 
tor. He, as the officer entitled to recover arrears of land revenue, is given 
power to seize the defaulter’s goods. He is in a position analogous to that 
of a creditor who is given power under the contract to seize his debtor’s 
goods, if his moneys are not paid. If legal process merely means process 
according to law, it seems to me that seizure under a valid contract would 
be just as much seizure according to law as seizure under a statttte. In my 
opinion, art. 29 only applies to seizure under a process issued by a Court. 
Possibly a revenue Court may issue legal process, but in my view the Col- 
lector was not acting in any sense as a Court when he seized these goods. It 
may be that art. 49, which provides that the suit must be brought within 
three years from wrongfully taking possession of the plaintiffs property, 
applies, but this suit was brought within three years from the wrongful 
seizure whatever date one chooses to take. 

In my opinion, therefore, the plaintiffs claim is entitled to succeed, and 
he is entitled to damages for the wrongful seizure of his goods. 

With regard to the quantum of damages, we shall have to send down issues 
to the lower Court, because we have no material on which to find out the 
amount of damages. We send down to the lower Court two issues :— 

(1) What goods of the plaintiff were detained or seized by the Collector of 
Kanara after August 9, 1934 ? 

(2) What was the value of such goods? 


The respondent to pay costs to date throughout. 
SEN J. I agree. 
PER CURIAM. Each party to be at liberty to adduce evidence. 


í 


Issues sent down. 
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Before Mr. Justice Divatia., 


MALKAJAPPA CHANVIRAPPA HULLUR 
v. 
RACHAPPA PANCHAPPA GULEDGUD.* 


Indian Easements Act (V of 1882), Secs. 13(b), 5—Easement—Qualified neces- 
sity—Formed pathway not continuous easement—-Whether such pathway passes 
on sale—Right to discharge water—Discontinuous easement—English decisions, 
whether applicable. 

Under the Indian Easements Act, 1882, a right of way, though apparent, if 
it is a formed way, is a discontinuous easqment. Such a right of way does not 
fall under s. 13(b) and cannot be regarded as an easement of qualified neces- 
sity, or, as it is called, a quasi easement. 

Chhotdal v. Devshankear, referred to. 

It isenot open in India in those cases where the Indian Easements Act applies 
to follow the English decisions subsequent to the passing of the Act, and to 
hold that a formed and metalled pathway is an apparent and continuous ease- 
ment for the purpose of determining the rights of parties under s. 13(f) of 
the Act. 

Narayana Gajapetiraju v. Ratnayammayi,2 followed. 

Hence, even a formed way does not on sale pass as an easement of qualified 
necessity, though it can pass only as an absolute necessity under the Indian 
Easements Act. 


EASEMENT of way and of discharging water. 

The plaintiff Malkajappa purchased at a Court-sale a house belonging to 
the defendant Rachappa, on January 22, 1935. He took possession of the 
house on September 11, 1937. The certificate of sale mentioned only the 
house as having been sold, No mention was made of its appurtenancies. 

The house in question abutted on its west on a public road, but there 
were no openings in the western wall to give an access to the road. In 
the southern wall of the house, there was a door through which the plaintiff 
could go upon the adjoining open land belonging to the defendant, and there 
also was an opening in the same wall through which the waste water of the 
‘plaintiff's house used to pass over the same land. Thus, the access to the 
public road on the west could be had only by passing over the open land 
of the defendant on the south. On October 11, 1937, the defendant obstruct- 
ed the plaintiff from passing through the door across the open land and also 
from discharging waste water on the land. 

On February 21, 1938, the plaintiff filed a suit seeking a permanent in- 
junction restraining the defendant from obstructing the plaintiff in exercising 
his rights over the open land, claiming the land as his own. He prayed in 
the alternative that if the open land did not turn out to be his, he had an 
easement over it both for passing and for discharging waste water. On 


*Second Appeal No. 73 of 1941, by R. M. Kulkarni, Joint Subordi- 
from the decision of T. N. Shanbhag, nate Judge at Gadag, in Civil Suit 
‘First Class Subordinate Judge, A. No. 88 of 1958. 
P., at Dharwar, in Appeal No. 156 1 (1901) 3 Bom. L. R. 601. 
of 1939, reversing the decree passed 2 (1929) I. L. R. 53 Mad, 449. 
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March 1, 1939, he amended the plaint by alleging that he claimed the ease- 
ments as those of necessity. On March 28, 1939, he gave up his claim of 
ownership to the open land. 

The trial Court decreed the claim, observing as follows :— 


“ Owing to a division of ownership in the property under the auction sale, s, 13 
of the Indian Easements Act comes into play and the plaintif acquires the right, 
for the beneficial enjoyment of the house, to discharge the water of his bath on the 
open site as it used to do formerly, especially as there is no other direction in 
which the water could be diverted. The position is similar to the doorway open- 
ing on the open site. The commissioner has reported that it is the only doorway 
giving access to the house. It was being used by the defendant prior to the sale 
of the house... Under s. 13 of thẹ Act the plaintiff has become entitled to pass 
through the open site from the main road to enter the suit house by the doorway 
.in dispute.” 


On appeal, the lower appellate Court dismissed the suit on the ground 
that the easements claimed were not those of necessity, and that the plaintiff 
could open a new door as well as a new opening for passage of water in the 
western wall, remarking as follows :— 


“The suit house abuts on a public road, and there is nothing to prevent the 
plaintiff from opening a door in the western wall of his house. The bath water 
can also be discharged by opening a mori in the western part of the house and 
discharging the water on the western side. The map also shows that the water is 
ultimately drained away on the western side. See Sukhkdeo v. Kedarnath, 33 All. 
467, followed in Sk. Mahammad y. Haji Quadir Baksh, 1930, A. I. R. All. 560... 
In Hindustan Co-operative Society Ltd. v. Secretary of State, 1913, A. I. R. 
Cal. 230, it is laid down that for claiming easement of necessity it must be showr 
that the land conveyed is surrounded on all sides belonging to third persons and 
that the only way of access is over contiguous land of the grantor. In the 
present case the map clearly shows that the house on the west abuts on a public 
highway. The bath water is also ultimately discharged there... Chotalal v, 
Devshankar, 3 Bom. L. R. 601, was a case in which there was a transfer by parties. 
In the present case the transfer was by operation of law through a judicial sale. 
Section 13(8) of the Easements Act applies to a case of Eaustek by one person 
to another and not to a case like the one in this appeal.” 


The plaintiff appealed to the High Court. 


G. R. Madbhavi, for the appellant. 
S. R. Parulekar, for respondent No. 1. 


DivaTIA J. This is an appeal by the plaintiff against the decree of the 
appellate Judge dismissing his suit for a permanent injunction restraining: 


the defendants from obstructing him in passing through their open site 
while coming out from his house and also from obstructing the passage of the 


water of his bath room through the said open site. The facts found are thar 


the plaintiff is a purchaser in a Court-sale of a house belonging to defendant 
No. 1, who is the main contestant in the suit and whom I will, therefore, 


call the defendant. At the time when the property was purchased by the 


plaintiff there was a door in the southern wall of that house from which there 
was an access to an open piece of land belonging to the defendant through 


which there was a way to go towards the west. There was also an outlet. 


in the southern wall for passage of the water of the house into that open 
piece of land. The plaintiff claimed the right of way through the door and 


4 
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the right to discharge water from that outlet although the sale-certificate was A.C. J. 
-silent about those rights. The defendant obstructed the plaintiff in the 1942 
exercise of those rights and hence the present suit. baad 
The plaintiff did not plead an easement of necessity in the plaint, but in Rene a e 
a subsequent amendment application he pleaded an absolute necessity for ymappa 
both the rights. The learned appellate Judge held on the evidence that v. 
there was no such necessity because the suit house abutted on a public road, RACHAPPA 
and there was nothing to prevent the plaintiff from opening a door in the PANCHAPPA 
western wall of his house. So also the bath water could be discharged by Tone 7, 
opening a mori in the western part of the house. On those grounds it was  —. 
held that the plaintif had not proved any absolute necessity to bring his 
case under s. 13(a) of the Indian Easements Act. 
There is no doubt that the learned Judge was right in holding that on 
those facts the easement of absolute necessity was not proved. It was, 
however, sought to be argued on behalf of the plaintiff that he had acquired 
the easement as one of qualified necessity, for which reliance was placed 
on cl. (b) of s. 13. Under that clause— 
“ Where one person transfers immoveable property to proce if such an ease- 
ment is apparent and continuous and necessary for enjoying the said subject as it 
was enjoyed when the transfer took effect, the transferee shall, unless a different 
intention is expressed or necessarily implied, be entitled to such easement.” 
The learned Judge was of the opinion that the plaintiff was not entitled to 
make out a new case about qualified necessity in the argument when it was 
not pleaded even in the, amendment application. He was further of opinion 
that his case did not fall under s. 13(6), which applied only to a private 
transfer by one person to another and not to-an auction sale through Court. 
It is contended that the latter view is wrong because the last paragraph of 
s. 13 provides that 
“Where immoveable property passes by operation of law, the persons from whom 
and to whom it so passes are, for the purpose of this section, to be deemed, res- 
pectively, the transferor and transferee.” 
According to the respondent, a property purchased at a Court sale does nat 
pass by operation of law, but it is not necessary to discuss this point as, in 
my view, the right claimed does not fall under s. 13(6) for other reasons. 
The main point is whether the alleged right is a continuous easement. 
-The plaintiff's case is that a formed or a paved way is a continuous ease- 
ment and therefore falls under cl. (b) of s. 13. In support of this argument, 
reliance is placed on the decision in Chhotalal v. Devshankar* In that case 
it was held that the “necessity” contemplated in cls. (a), (c) and (d) 
in s. 13 of the Indian Easements Act is an absolute necessity ; while in cl. 
(b) of the section it is a qualified necessity.. It was further observed that a 
right of way may not be absolutely necessary and yet necessary for the 
purpose of enjoying the property as it was enjoyed when the transfer of it 
took place. The existence of this last necessity has to be determined with 
reference to the prior user. In discussing the question of prior user it was 
stated in the course of the judgment, while remanding the case to the lower 
Court, as follows (p. 602) :— 
1 (1901) 3 Bom. L. R. 601. 
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A.C. J. “In dealing with this part of the case it will be incumbent on the Judge to 
1942 determine what apparent signs there are, and by way of illustration we may indi- 
— cate that a permanent doorway and a formed path would certainly answer that 

MALKAJ- description. Similarly, though a right of way is in one sense not continuous, still 

APPA CHAN: it would be for the purpose in hand if the evidence showed a permanent adapta- 

VIRAPPA tion for the better enjoyment of the plaintiff’s houses.” 

RAORAEDPA The two issues sent down were whether a way from the door to the public 
PancHappa Street was necessary for enjoying the plaintiff's house as it was enjoyed 
— before, and whether that was apparent and continuous within the mean- 
Divata}. ing of s. 13, cl. (b), of the Indian Easements Act. It is contended on behalf 
wae of the appellant that this decision is in his favour inasmuch as it lays down 
that if there is a permanent doorway and a formed path, it would fall 
under s. 13, cl. (b), and as in the present case the way as well as the pas- 
sage of water are clearly on formed lines, each of them must be regarded 
as an apparent and continuous easement and as having passed to the plaintiff 
under the sale certificate though not expressly mentioned therein. -In con- 
sidering this argument, it is necessary to turn to the provisions of s. 5 of 
the Act, which defines a continuous and a discontinuous easement. A continu- 
ous easement is defined as one whose enjoyment is, or may be, continual with- 
out the act of man, and a discontinuous easement is defined as one that needs 
the act of man for its enjoyment. Then ill. (b) to that section is as follows :— 

“A right of way annexed to A’s house over B’s land. This is a discontinuous 
easement.” 

Reading ss. 5 and 13(b) together, it would follow that a right of way, 
though apparent, if it is a formed way, is a discontinuous easement, and that 
therefore it does not fall under s. 13(b), and cannot be regarded as.an ease- 
ment of qualified necessity, or, as it is called, a guasi easement. The illus- 
tration speaks of a right of way and does not make any distinction between 
an unformed path and a formed or paved way. It does not appear from 
the judgment as reported in Okhotalal v. Devshankar: that the provisions of 
s. 5 and the illustration were brought to the notice of the Court. But on 
looking to the judgment of this Court in the same case after re- 
mand, which however is not reported, it appears that the provisions 
of s.5 were brought to the notice of the lower Court after remand, 
and the District Judge was of the opinion that the way claimed 
was not a formed visible path and that it was a discontinuous easement. 
When the appeal was argued after the findings were received, it was sug- 
gested on behalf of the appellant that in view, of ill. (b) to s. 5 and of s. 13 of 
the Indian Easements Act, a right of way could not, if merely a quasi ease- 
ment, pass without express words on a transfer of the property with which 
it had been enjoyed. It was observed by this Court that it was unneces- 
sary to pronounce any deided’ opinion on that point having regard to, the 
finding that there was no formed path visible. There was, however, a further 
observation that it was a matter for consideration whether, notwithstanding 
ss. 5 and 13 of the Indian Easements Act and ill. (b) to s. 5, a visible 
formed road, evidently intended to be permanently adapted to the better 
enjoyment of a house, as distinct from a mere track, may not pass on a 


1 (1901) 3 Bom. L. R. 601. 
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transfer of the property with which it had been enjoyed as a quasi easement. 
In the end the appeal was dismissed on the ground that the way alleged was 
not a visible formed road but an unformed’ track. 

I do not think that the decision of this Court before as well as after re- 
mand can be regarded as an authority for the proposition that a formed 
road must be regarded as a continuous easement under s. 13(5). The re- 
cent English law, after the passing of the Indian Easements Act, is that a 
formed and metalled road was a kind of apparent and continuous ease- 
ment. But s. 5 of the Indian Easements Act with ill. (b) still remains as it 
was before, and has not been amended so as to conform to the trend of recent 
decisions in England. So far as the Indian law is concerned, therefore, in 
those provinces of India which are governed by the Indian Easements Act, 
the law to be applied must be the law as embodied in the Indian Easements 
Act and not the recent English law. This point has been exhaustively dis- 
cussed by *the Madras High Court in Narayana Gajapatiraju v. Ratnayam- 
majit and it has been held, after reviewing a number of authorities, that hav- 
ing regard to the provisions of the Indian Easements Act it was not open in 
India in those cases where the Indian Easements Act applied to follow the 
English decisions subsequent to the Indian Easements Act and to hold that 
a formed and metalled path-way would be an apparent and continuous ease- 
ment for the purpose of determining the rights of parties under s. 13, cl. (f), 
of the Indian Easements Act, which also applies to a continuous easement. 
In my opinion, this decision lays down the correct law to be followed in such 
cases. It is difficult to regard even a paved and metalled road as an easement 
of qualified necessity if it is not a continuoug easement. Section 13 of the 
Indian Easements Act makes a distinction between easements of necessity 
and other easements. The easements mentioned in cls. (a), (c) and (e) 
of that section are regarded as easements of necessity and those in the re- 
maining clauses may be regarded as of qualified necessity. The necessary 
result, therefore, would be that even if there is a formed way, it does not 
pass as an easement of qualified necessity. It can only pass as an easement 
of absolute necessity, that is to say, where it is not possible to have any other 
way for passage. The same reasoning would apply to the passage of water 
which must be regarded as a discontinuous easement and therefore not fall- 
ing under cl. (0): of the section. 

If a paved or metalled road, over which a right of way has been exercised 
before the severance took place, is deemed to pass to the transferee as a case 
of qualified necessity, it would be for the Legislature to make a proper amend- 
ment by bringing the Indian law in conformity with the trend of the recent 
English decisions. But so long as s. 5 and ill. (b) stand as they are at 
present, it is, in my opinion, difficult to hold that such an easement would 
fall under s. 13(b) and pass to the transferee. I think the decree of the 
lower Court is, therefore, correct, and the plaintiff has not acquired the 
alleged right of way as well as the right of passage for water. 

The decision of the lower appellate Court is confirmed and the appeal is 
dismissed with costs. 

Appeal dismissed. 
1 (1929) L L. R. 53 Mad. 449. : 
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Before Mr. Justice Divatia. 


1942 l RAMA MARUTI CHAUGULE 
| v. 
February 23. 


Sash MALLAPPA KRISHNA CHAUGULE.* 


Civil Procedure Code (Act V of 1908), Secs, 11, 47(3), O. XXII, r. 5—Res judi- 
cata—Execution proceedings—Question whether plaintiff is legal representative 
of owner of property—Same question in subsequent suit between same parties- 
as regards another property of same owner—-Whether question operates as res 
judicata. 

A finding arrived at in execution proceedings in a contest between the plaint- 
iff and defendant that the former is the adopted son of the owner of the pro- 
perty in dispute operates as res judicdta in a subsequent suit between the same 
parties regarding another portion of the property, the case being governed by 
s. 47(3) and not by O. XXII, r. 5, of the Code of Civil. Procedure, 1908. 

Rajah of Pittapur v. Sti Rajak Row Buchi Sitteya Garu,1 followed. 

Antu Rai v. Ram Kinkar Rai? Chiragh Din v. Dilawar Khans and Zalim 
v. Tirlochan Prasad, distinguished. 

Shamrao v. Shantaram,5 referred to. 


SUIT to recover possession of property. 

The property in dispute belonged originally to one Krishna, who died in 
1917, leaving him surviving his widow Shivubai. 

On January 29, 1933, Shivubai adopted Mallappa (plaintiff), and. died 
on January 31, 1933. . 

In 1932, Shivubai had applied (Darkhast No. 172 of 1922) in the Islam- 
pur Court to execute a decree for costs against Rama (defendant No. 1). On 
her death, the plaintiff applied to have his name brought on the record as 
the legal representative of Shivubail. Defendant No. 1 raised the contention 
that the plaintiff was not the adopted son of Krishna. The contention was 
negatived by the Court and the plaintiffs name was brought on the record 
as Shivubai’s heir by virtue of his adoption. 

On July 24, 1933, the plaintiff's natural mother acting as his guardian 
leased certain lands belonging to Krishna on a lease for ten years to defend- 
ant No. 3. ; i 

Defendant No. 3 colluded with defendant No. 1 and handed over posses- 
sion of the lands to Rama (defendant No. 1). Defendant No. 2 was the 
tenant of defendant No. 1. 

On September 20, 1937, the plaintiff sued in the Court at Tasgaon to re- 
cover possession of the lands from defendants. Defendant No. 1 contended 
inter alia that the plaintiff was not the adopted son of Krishna. The plaintiff 
replied that defendant No. 1 was barred by res judicata from raising the 


*Second Appeal No. 855 of 1940, in Civil Suit No. 433 of 1987. 
from the decision of M. S. Patil, (1884) L. R. 12 I. A, 16. 
‘Assistant Judge at Satara, in Ap- (1935) I L. R. 58 All. 734. 
peal No. 443 of 1938, confirming the [1934] A. I. R. Lah. 465. 
decree passed by M. M. Nadkarni, [1937] A. I. R. Oudh 220, F.B. 
Joint Subordinate Judge at Tasgaon, (1934) 37 Bom. L. R. 123. 
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contention in view of the decision of the Court in darkhast No. 172 of 1932. 
The trial Court negatived the contention of defendant No. 1 and decreed 
the suit, observing as follows :— 


“Tt is well-established- that s. 11 of the Civil Procedure Code is not exhaustive, 
The principle which prevents the same question being twice litigated is of general 


“application, and it applies equally to matters decided in execution proceedings as 


to those decided in suits. It is next contended that a decision in a heirship en- 
quiry does not: operate as res judicata in subsequent proceedings, and Chirag Din 
v. Dilawar Khan, 1934, A. I. R. Lah. 465, is referred to ... The ratio decidendi of 
that decision was that an order under O. XXII, r. 5, is not appealable, and that, 
therefore, it does not operate as res judicata.’ That ratio decidendi has nó appli- 
cation to the present case ... In the present case an enquiry was made under 
s, 47(3) on an application under O. XXI, r. 16. The order having been made 
under s. 47(3) was appealable as-a decree. The case of Ishar Das v, Salig Ram, 
1929, A. I. R. Lab. 51, is distinguishable,” 


- On appeal, the decree was confirmed for the following reasons :—- 


.“ The Privy ‘Council rilings in Ram Kirpal v. Rup Kuari, 6 All. 269, and Kali- 
pada v. Dwijpada, 32 Bom. L R. 505 and our High Court decision in Shamrao v. 
Shantaram, 37 Bom. L. R. 123, leave no doubt on the question of law. Under 
these circumstances all that the appellant urges is that as the decision in the for-. 
mer execution proceeding was one relating to’ enquiry of heirship the finding of 
the executing Court cannot operate as res judicata in the subsequent proceeding 
in suit. In support of his'argument he relies on s. 47(3)... The clause in s. 47 
(3) “for the purposes of this section’ appears to have been included therein for 
the purpose of excluding from.the scope of s. 47 an heirship inquiry relating to 
matters other than those coming under s. 47(1). The determination, of a question 
between rival representatives of a party cannot Þe ‘said to come within the scope 
of s. 47(1) as a question arising between decree-holder and judgment ‘debtor or 
their representatives ranging on two sides can properly be enquired into and, deter- 
mined for the purposes of s. 47. A decision of the question of the latter kind 
alone is treated as a decree having the force of a final decree on merits: Piara 
Ram v. Kesko Nath, 82 I. C. 605; but the decision of the question of the former 
type between rival representatives of one party cannot properly be considered as 
a-decree: Khan Mahomad v. Chellaram, 43 I. C. 165. The clause ‘for the pur- 
pose of this section’ in sub-s. (3) appears to have been inserted therein just for the 
purposes of making a distinction between the two types of enquiries of heirship... 
The determination of the question in the execution proceedings as to whether the 
plaintiff was or was-not the legal representative of the decree-holder Shivubai was 
evidently between the plaintiff in his representative character and defendant No. 1 
as the judgment debtor. And the determination of that question was necessary 
for the purpose of executing the decree against defendant No. 1. Evidently, the 


- question was one coming under sub-s. (1) of s. 47, and as such it was a final deter- 


‘mination of a necessary question ‘by a competent Court between the parties to the 
litigation. And hence the finding operates as res judicata between the plaintiff and 
defendant No, 1 in the suit.” 


. Defendant No. 1 appealed to the High Court. 


S. R. Parulekar, for the appellant. 2 
* M. G. Chitale, for the respondent. 


DrvaTiA J. The question in this appeal is whether the finding about the 
plaintiff's adoption in a former execution proceeding operates as res judicata 
in a subsequent suit between the same parties. 

‘The plaintiff brought the present suit to recover certain properties on the 
strength of an adoption made by a widow Shivubai to her husband Krishna 
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who was their owner. After Shivubai’s death, plaintiff's natural mother act- 
ing as his guardian had leased the suit lands to defendant No. 3 for ten years 
after the adoption. Defendant No. 3, however, in collusion with defendants 
Nos. 1 and 2, made over possession to them alleging that he was the:tenant of 
defendant No. 1. The plaintiff, therefore, filed the suit to recover the lands. 
Defendant No. 1, who was the contesting defendant, admitted that the lands 
belonged to Krishna, and thereafter to his widow Shivubai. He, however, dis- 
puted the plaintiffs adoption on the ground that Shivubai was not in a sound 
mental condition so as to take the plaintiff in adoption. The question, therefore, 
was whether the plaintiff was adopted by Shivubai. On that point the. 
plaintiff relied upon a decision in previous execution proceedings. A decree. 
had been obtained by Shivubai against defendant No. 1, and she filed a 
darkhast to recover the costs awarded to her. During the pendency of the 
darkhast Shivubai died, and the present plaintiff applied to the executing 
Court for substitution as her legal representative on the strength of his adop- 
tion. Defendant No. 1 contested the adoption and opposed the application. 
The executing Court, after hearing evidence on the point of adoption, held 
that the plaintiff was validly adopted, and that he was, therefore, entitled 
to continue the execution proceedings. There was an appeal against that. 
order and the finding was upheld. 

The plaintiff’s case is that although the properties in the present suit are 
different from the subject-matter of the execution proceedings, they are both 
the properties belonging to the estate of his decedsed adoptive father, that. 
the plaintiff's adoption was, therefore, a common point between the same 
parties in the execution proceedings as well as in the present suit and that 
the adoption having been held proved in the execution proceedings, the de- 
fence of the defendant in the present suit was barred by the principle of res 
judicata. Both the Courts have accepted the plaintiffs contention and de- 
creed the suit on that ground. It is contended in this appeal that there is 
no bar of res judicata because the decision of the executing Court on the 
question as to whether a particular person was or was not the legal represen- 
tative of a deceased party cannot operate as res judicata in a Scare 
suit between the same parties. 

Under sub-s. (3) of s. 47 of the Civil Procedure Code “where a question. 
arises as to whether any person is or is not the representative of a party, 
such question shall, for the purposes of this section, be determined by the 
Court.” There is a distinction between a dispute between two rival heirs 
of a deceased party in which the other party is not interested and a dispute 
between a person claiming to be the heir of one party and the other party 
who disputes the right of that person as such heir. It has been held by our 
Court in Venubai v. Damodar: that sub-s. (3) of s. 47 does not apply when 
the dispute is between rival representatives of one party, the other party 
having disclaimed any interest in the question. That sub-section applies 
where there is a dispute between one party and a representative of another 
party about the latter’s right to represent the deceased party’s estate. In 
the present case there was a dispute between the plaintiff as heir of Shivu- — 
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bai on the one hand and defendant No. 1, who was the judgment-debtor, 
on the other. It was therefore a question under s. 47 which the executing 
Court had to decide. 

It has been recently held by our Court in Skamrao V. Shantaram’ that 
a decision arrived at in execution proceedings operates as res judicata in a 
subsequent suit between the same parties. It is, however, contended on be- 
half of the appellant that the principle of this latter decision would not 
apply where the question was about a particular person being the legal re- 
presentative of a deceased party. It is urged that that question falls really 
under O. XXII, r. 5, and not under s. 47, and that an order under O. XXII, 
r. 5, does not operate as res judicata as held in Antu Rai v. Ram Kinkar 
Rav?. In my opinion, it is doubtful whether O. XXII, r. 5, would apply 
to execution proceedings in view of the fact that O. XXII, rr. 3 and 4, on 
which r. 5 is dependent, do not apply to execution proceedings as laid down 
in r. 12. ‘Fherefore, the present case is governed by s. 47, sub-s. (3), and 
not by Q. XXII, r. 5. The decisions relied upon on behalf of the appellant 
in Antu Rai v. Ram Kinkar Rai, Chiragh Din v. Dilawar Khan, and Zalim 
V. Tirlochan Prasad* relate to the applicability of the principle of res judi- 
cata to orders under O. XXII, r. 5, passed in suits and not in execution pro- 
ceedings. , 

In the present case the order was passed by the executing Court after 
hearing both sides as to whether the plaintiff was entitled to continue the 
darkhast on Ithe strength of his adoption, and it was held on evidence that 
he was adopted. I do not see why that decision should not operate as res 
judicata in the present suit between the same parties with reference to a 
part of the same estate. The principle of res judicata would apply even 
though the subject-matter of the two proceedings may be different provided 
the issue is the same. Vide Rajah of Pittapur v. Sri Rajah Row Buchi Sit- 
taya Garu which was a case of adoption. In my opinion, therefore, tie 
defendant’s contention that the plaintiff was not the validly adopted son of 
Shivubai is barred by res judicata. 

The decree of the lower appellate Court is, therefore, correct and the ap- 
peal is dismissed with costs. 


Appeal dismissed. 


1 (1934) 37 Bom. L. R. 123. 4 [1937] A. I. R. Oudn 220, F.B. 
2 (1935) I. L. R. 58 All. 734. 5 (1884) L. R. 12 I. A. 16. 
3 [1934] A, I. R. Lah. 465. 
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Before Mr. Justice Blackwell. 


SIR BYRAMJI JEEJEEBHOY 
v. 
THE PROVINCE OF BOMBAY (No. 1).* 


Costs—Attorney—Bill of costs—Instructions for brief—Whether remuneration for 
looking up law can be included—Whether remuneration for ascertaining legis- 
lative practice can be included. , 

According to the English practice, followed in Bombay, attorneys are not 
entitled to remuneration for looking up the law, under the item of “ instruc- 
tions for brief” in their bill of costs. 

Parashuram Shamdasani v. Tata Industrial Bank, and In re Indian Printing 
and Publishing Company, Ltd.: In re Natvarlal J. Shak, referred to. 

In a suit for determining whether the levy of a particular tax iħ Bombay is 
legal, the ascertainment of the legislative practice in India and elsewhere is a 
question of fact for which attorneys are entitled to remuneration under the item 
of “instructions for brief” in their bill of costs. 

Re Petition of Right of De Keysers Royal Hotel Limited: De jai 
Royal Hotel Limited v. The King, followed. 


TAXATION of costs. 

The plaintiff brought a suit for a declaration that the Urban Immoveable 
Property Tax imposed by the Government of the Province of Bombay under 
the Bombay Finance (Amendment) Act, IV of 1939, was, illegal, invalid and 
inoperative. The case was heard by a full bench, who dismissed it “ with two 
sets of costs.” See Sir Byramji Jijibhoy v. Province of Bombay (42 Bom. 
L. R. 10, at p. 56). 

- Little & Co., attorneys for defendant No. 1, lodged for taxation their bill 
of costs amounting to Rs. 16,558-4-0. One of the items in the bill was 
Rs. 5,000, which was thus described in the bill :— 


“Instructions for Brief on behalf of the Ist defendant on hearing and: final dis- 
posal of the suit including perusals of the plaint and written statements, statement 
of plaintiff's case, correspondence prior to the suit and including references to Part ` 
IV of the Bombay Finance Act, 1932, asamended by the Bombay Finance (Amend- 
ment) Act, 1939, Bombay Municipal Act, Government of India Act, 1935, British 
North America Act, 1867, and Commonwealth of Australia Act, 1900. Judgment of the 
Judicial Committee of the Privy Council on the Constitution of Canada and Austra- 
lia and opinion of the Federal Court re the C. P. Spirit and Lubricant Taxation Act 
and also referring to Bombay Acts III of 1884 and 1888 and 1901, Punjab‘ Acts IT 
of 1901 and 1911, U. P. Act II of 1912, Madras Acts IV of 1919, V of 1920, C. P. 
Act III of 1882, Bihar and Orissa Act VII of 1922, and Bengal Act III of 1923, 
Indian Income-tax Act 1922 as amended by that of 1939, and referring to and con- 
sidering numerous authorities and considering the relevant ones to enable us to 
instruct counsel and attendances on the officials of the Secretariat not separately 
charged for. 

On estan of the bill, the Taxing Master allowed only Rs. 600 on the 
head of Instructions for Brief. On review of taxation the Taxing Master 


*O. C. J. Suit No. 1056 of 1939. In re Indian Companies Act, 1913, on 
1 (1925) 27 Bom. L. R. 1195. August 24, 1926 (Unrep.). 
2 (1926), decided by Mirza J. in 3 (1919) 120 L. T. 396. 
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adhered to the amount allowed by him, for reasons which he stated as 0O.C.J. 
follows :— 1942 


“The reason for my allowing such a comparatively small allowance in a matter 
of this magnitude is that most of the work done, for the suit was on points of law JeryzEnhoy 
and it is not the practice of the Taxing Office to compensate attorneys for work j. 
done with regard to law ... Both prior and subsequent to Mr. Justice Mirza’s PROVINCE oF 
judgment in In re Natvarlal Jekisandas Shah (Unrep.) the practice of the office has Bompay 
been to compensate attorneys only for such work as is done on the facts of the case (No.1) 
and not on the law irrespective as to whether the legal work consists in looking up 
authorities or of any other nature. The second argument of the Advocate General 
was that the question as to whether taxes of a similar nature had been levied by 
other Provincial Governments was a question of fact and the findings and perusals 
of such statutes was work done for the purpose of ascertaining facts relating to the 
present case. Although finding various statutes might be regarded as work done 
on facts, in my opinion comparing those statutes with the Act in suit is a question 
of law and I have not considered this work when estimating the item of instruc- 
tions. The dast argument of the defendant’s counsel was that inasmuch as the 
amount involved was one crore of rupees a year to Government and the perusals 
of the statutes as mentioned in the synopsis of the item of instructions were very 
considerable, the quantum allowed was inadequate. In this case I have held that 
most of the work was of a legal nature. As the importance of the matter, however, 
cannot be over-estimated the course I have adopted is to allow substantial fees to 
three counsel and to allow instructions to the attorneys only for work done on facts 
as the other work is outside their sphere.” 


The attorneys of the Ist defendants thereupon took out a chamber sum- 


mons for an order “that the judgment and order of the Taxing Master... 
be set aside and the item of instructions be allowed in full.” 


be ad 
SIR BYRAMIJI 


etn 


The summons was adjourned into Court. 


“M. C. Setalvad, Advocate General, with M. P. Laud, for the lst defend- 
ants, in support of the summons. 
~ R. J. Coiah, for the plaintiff, to oppose. 


BLACKWELL J. This is a chamber summons adjourned into Court for a 
review of taxation. 

The plaintiff who is the owner of certain immoveable properties in the City 
of Bombay sought by this suit a declaration that Part VI of the Bombay 
Finance Act of 1932, incorporated therein by the Bombay Finance (Amend- 
ment) Act, 1939, is ultra vires of the Bombay Provincial Legislature, and a 
declaration that the urban immoveable property tax purporting to be levied 
by s. 22 which forms part of the said Part VI of the Bombay Finance Act, 
1932, is illegal and invalid. He also sought further declarations that certain 
notices served on him by the Bombay Municipality under s. 202 of the City 
of Bombay Municipal Act under powers purporting to be conferred by the 
impugned Act were invalid so far as they related to the Urban Immoveable 
Property Act, and other consequential relief. 

This suit was dismissed with costs and the 1st defendants lodged their bill 
of cosis for taxation. Objections were taken in by the plaintiff, the disputed 
item being that relating to instructions for brief. The amount charged was 
Rs. 5,000. The amount allowed by the Taxing Master as between party 
and party was Rs. 600. The Taxing Master took the view that attorneys in 
Bombay are not entitled to any remuneration for looking up law or for ascer- 
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O.C.J. taining whether taxes of a similar nature had been levied by other Provincial 
1942 Governments upon the ground that although looking up the various statutes 
aa might be regarded as work done on facts the comparison of those statutes 

ein hada with the Government of India Act was a question of law. 
aa) In Parashuram Shamdasani v. Tata Industrial Bank! Macleod c J- 
PROVINCE OF stated that it had been generally recognised that the Courts in India will 
BoMBAY follow the decisions of the English Courts in matters of taxation, and he said 
ec that the Taxing Officer should follow as far as it can be ascertained the prac- 
Blackwell j. tice observed in England. He referred to the precedents of bills of costs in 
santas Bannehr & Porter’s Guide to Costs, and said that it could be seen from those 
that instructions for brief are only discretionary in witness actions, and that 
they were probably intended to cover the trouble and expense incurred in 
collecting evidence for, the trial of an action. Nothing, he said, beyond a 
‘nominal charge is allowed for instructions in matters which are heard on 
affidavit, the reason being that all the materials for preparing thé brief have 

already been charged for. 

It is necessary to have regard to the rules of this High Court in order to 
determine whether the practice prevailing in England is in any particular 
respect to be departed from, seeing that the practice here would be governed 
by the rules’so far as they stand. 

Rule 562(1) provides that no costs are to be allowed on taxation which do 
not appear to the Taxing Master to have been necessary or proper for the 
attainment of justice or defending the rights of the party or which appear to 
the Taxing Master to have been incurred through overcaution, negligence, or 
mistake, or merely at the desire of the party. There would appear to be 
nothing in this rule which would differentiate our practice from the practice 
prevailing in England. 

Rule 562(iii) provides that in allowing costs for the drawing and copying 
of observations to counsel in the brief the Taxing Master shall disallow the 
costs of detailed comments on any question of law or the discussion of the 
authorities in point or of any prolixity in the statement of facts. It is neces- 
sary to bear this rule in mind having regard to an argument which was 
founded upon it by the Advocate General on behalf of the Ist defendants to 
which I shall refer later. 

Rule 563 deals with fees or allowances, which are discretionary, as instruc- 
tions for brief are, as appears from Item 14 in the Table of Fees, and pro- 
vides that the Taxing Master shall take into consideration the other fees and 
allowances to the attorney and counsel, if any, in respect of the work to which 
any such allowance applies, the nature or importance of the suit or matter, 
the amount involved, the interest of the parties, the fund or persons to bear 
the costs, the general conduct: and cost of the Dior rerhee and all other 
circumstances. ef 

So far as the English practice is concerned it would appear that instruc- 
tions for brief are directed to the gathering of facts. In this connection re- 
ference may be made to the Annual Practice (1941) at p. 1911. It will be 
seen from the notes there appearing that on trial of non-witness actions and 
other matters therein mentioned which do not require witnesses a nominal fee 


1 (1925) 27 Bom. L. R. 1195. 
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of only one Guinea is allowed. Similarly on a motion for injunction a nomi- O. C. J. 

nal fee of 13s. 4d. is allowed: In witness matters on the other hand the 1942 

instructions for brief is a discretionary item. Reference may also be made. ~~ 

in this connection to Porter and Wortham’s Guide to Costs, 13th Edition, pa 

p. 963, Item 19. In Slingsby v. Attorney Genera Lord Justice Swinfen J: 

Eady said as follows (p. 240) :— PROVINCE OF 
“In my opinion, the heading ‘Instructions for Brief’ is intended to cover those BOMBAY 

items, the nature of which is thus stated by Master King in his book on Costs on (No. 1) 

the High Court Scale at pp. 37, 28: ‘A summary statement in the bill carried in fa 

for taxation of the details of the matters to which regard is to be had under this 5/ackwell J. 

item ’—this is, under the item ‘Instructions for Brief ’—greatly facilitates the task a 

of arriving at a proper allowance.’ Then he refers to Hill v. Peel.2 “The 

length of the documents perused (in cases in which perusal has not previously been 

charged), the names of, the witnesses who have been attended, the places to which 

journeys have been made, with the time occupied in each, and the amount of the 

travelling expenses, should be. stated.” If those details are given in the bill it 

enables the Master to form a considered judgment as to the sum which is proper 

to be allowed under the heading ‘ Instructions for Brief’ ”. 


It would therefore appear that according to the English practice solicitors are 
not entitled to be remunerated in respect of looking up the law. 

In the present case the only point in issue was a question of law. No facts 
were in dispute. The Taxing Master in his judgment referred to an unre- 
ported judgment of Mr. Justice Mirza in In re Indian Printing and ‘Publishing 
Company, Ltd.: In re Natvarlal J. Shah® In his judgment the learned 
Judge said. that under the English practice it would appear that no instruc- 
tion charges are given to attorneys for finding authorities for counsel, that 
being regarded as a part of counsel’s duty for which he is paid by the brief 
fee. The learned Judge went on to say that in this Court in Bombay it is 
generally the attorney who works up the law and the facts of the case and 
presents them) to counsel in the brief. Notwithstanding this, he said- that it 
had been the practice of this Court following the English practice to disregard 
the attorney’s labour with regard to the law on the subject in fixing the instruc- 
tion, charges for the brief. 

The Advocate General relied upon r. 562(ii1) and argued that that rule 
contemplated that the English practice should not be followed in this con- 
nection. He said that the rule allowed costs to the attorneys for the drawing 
and copying of observations to counsel in the brief though it directed the 
Taxing Master to disallow the costs of detailed comments on any question of 
Jaw. or the discussion of the authorities in point. He submitted that it would 
‘tbe anomalous if the Taxing Master’were entitled to allow the costs for the 
drawing and copying of observations to counsel containing comments on any 
question of law provided they were not detailed and a reference to authorities 
provided there were no discussion upon them if the attorneys were not to be 
tremunerated for their labour in looking up and commenting upon the law and 
looking up the authorities. I confess that there is considerable force in this 
argument. I have however to bear in mind that the practice to which Mr. 


1 [1918] P. 236. Act, 1913, decided by Mirza J., on 
2 (1870) L. R. 5 C. P. 172. August 24, 1926 (Unrep.). 
3° (1926) In re Indian Companies 
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Justice Mirza referred in his judgment in 1926 is a very old standing prac- 
tice which has prevailed notwithstanding r. 562(iii) which has also been in 
existence under another number for a great many years. Item 14 is the item 
in the Table of Fees which deals with instructions for brief. It includes 
perusal of papers and examining witnesses, but there is nothing in it to 
suggest that anything is to be allowed for looking up the law. Consequently 
I think that I ought to take the view that notwithstanding that rule it has 
been regarded as proper to follow the English practice whereby no remunera- 
tion is allowed to attorneys for looking up the law. If that rule is to be 
departed from, I think that it should be done by an alteration of the rules 
and the item in the table of fees. 


Although no specific point was taken in the objections to the next matter . 


which was argued on this summons it was argued before the Taxing Master 
and dealt with by him. In his judgment the Taxing Master said that the 
second argument of the Advocate General was that the questiorr as to whe- 
ther taxes of a similar nature had been levied by other Provincial Govern- 
ments was a question of fact and the finding and perusals of such statutes 
was undertaken for the purpose of ascertaining those facts. A reference to 
the bill under the item “ Instructions for Brief” will show that a number of 
Acts in various provinces throughout India are stated to have been looked up 
by the attorneys and also the British North America Act, 1867, and the 
Commonwealth of Australia Act, 1900. The Taxing Master said in his judg- 
ment that although the looking up of various Statutes might be regarded as 
work done on facts, in his opinion the comparison of those Statutes with the 
Act to which the present suit relates was a question of law, and that he had 
not considered that work when estimating the item of instructions. 

I am of opinion that ascertaining whether taxes'on land and buildings had 
been levied pursuant to Statutes in India and elsewhere was a question of 
fact, although no doubt the bearing which such Statutes would have on the 
construction of s. 100 of the Government of India Act would be a question 
of law. Legislative practice in various places is in my opinion a question 
of fact. In the report of this case in 42 Bom. L. R. 10, the learned Chief 


Justice in the course of his judgment said at p. 45 :— 


“In construing the Government of India Act, 1935, the Court is entitled to 
look to the legislative practice prevailing in England and in India at the time when 
it was passed. On this principle the Court can clearly look at the provisions of the 
English and Indian Incoma-tax Acts, and the’ Court may also have regard to the 
fact, to which the Advocate General has called our attention, that taxes on lands 
and buildings imposed primarily upon the owner and made a charge upon the 
lands and buildings concerned have been for many years a well recognised form of 
taxation in India in municipal affairs. In this connection we were referred to the 
Bombay Municipal Act, 1888, the Bombay Municipal Boroughs Act of 1925, the 
Madras Act IV of 1919, the Calcutta Municipal Act of 1923, the United Provin- 
ces Act of 1916, the Central Provinces Act of 1922, the Punjab Act III of 1911, the 
Bihar and Orissa Act VII of 1922, and the Karachi Municipal Act of 1933, in all 
of which a tax of this nature was authorised by the Provincial Government, though 
admittedly with the censent of the Governor-General. It is argued that the Legis- 
lature must have intended to enable Provincial Governments to continue to impose 
taxes of this nature when they included lands and buildings in item 42...” 


In Re Petition of Right of De Keysers Royal Hotel, Limited : De Keyser’s 


1 


“ 
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Royal Hotei, Limited v. The Kingt, ecg E into the- question of pre- 0. C.J. 
yogative in the past were allowed as instructions | -for brief. Swinfen. Eady 1942 


M. R. at p. 412 said :— g Bae 
ct Sir BYRAMJI 
But before any search was undertaken by the Crown there had been an expen- JEEJEEBROY 
sive investigation made by those instructing the suppliants. The proper plan will v. 


be this, not to give a direction that these costs should be taxed item by item in the PROVINCE OF 
ordinary way of a taxation, but that the costs of the preliminary search are to be BomBayY 
allowed and taken into consideration by the taxing master in'the item of ‘Instruc- (No.1) 


tions for Brief’. He will allow such a sum as he may think proper”. 
Blackwell j. 


I think that the Taxing Master was wrong in refusing to take into consi- 
‘deration the fact that the attorneys for the Ist defendants had conducted 
considerable investigations with a view to ascertaining asa matter of fact what 
the practice was with regard to taxation upon land and buildings in various 
Provinces throughout India and elsewhere. 

Accordingly, I send this matter back to the Taxing Master with a direc- 
tion to take that investigation into consideration and to re-tax the item of 
Instructions for Brief. At the end of his judgment the Taxing Master said 
that as the importance of the matter could not be over-estimated the course 
he had adopted was to allow substantial fees for three counsel and to allow 
instructions to the attorneys only for work done on facts as the other work 
was outside their sphere. As he will now take into consideration the looking 
up of these various Statutes as coming under the heading of questions of fact 
‘he may think it proper to reduce counsel’s fees. That will be a matter 
entirely for him, but it will be open to him to do so if he thinks proper. 
_As the Ist defendants have succeeded in part and failed in part, I direct 
that each party to this summons should bear their own costs. 


Order accordingly 


Attorneys for plaintiff : Payne & Co. 
Attorneys for lst defendants: Little & Co. 


- Before Mr. Justice Blackwell. 
SIR BYRAMJI JEETEEBHOY 1942 


v. $ ~ 


THE PROVINCE OF BOMBAY (No. 2).* April 14, 


Costs—-Taxation—When fees paid to three counsel can be allowed—Party and party 
taxation. l 


According to the English practice, which applies to the Bombay High Court, 
the Taxing Master has a discretion to allow on taxation the fees of more than 
two counsel ; ‘but as it is an unusual expense, it requires a very strong case to 
induce him to sanction the fees of more than two counsel as between party and 
party. The test is, whether the case was one in which a reasonable and 
prudent man, acting with ordinary prudence, would not have ventured to come 
into Court without more than two counsel. 


*0O. C. J. Suit No. 1056 of 1939. 1 (1919) -120 L. T. 396. 
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Smith v. Buller Kirkwood v. Webster, Peel v. London and North Western 
Railway Company (No. 2),3 Attorney-General y. Munro’ and Great Western 
Railway V. Carpalla United China Clay Company, Limited (No. 2) referred to. 


IN the case reported at p. 682, the attorneys of the Ist defendants included 
in their bill the costs of briefing three counsel. l 

The Taxing Master allowed the item for reasons stated by him and set out 
in that case. 

The plaintiff's attorneys filed objection to the allowance as follows : 

“The plaintiff objects to the allowance of the third counsel on the ground that 


the second counsel was present throughout the hearing to help the senior counsel. 
Actual perusal of papers in the suit come to only 179 folios.” 


On review of taxation, the Taxing Master overruled the objection, observ- 
ing :— 

“ By this objection the plaintiff contends that the fees of third counsel should not 
have been allowed to the Ist defendant. As the matter was of very considerable 
importance I have exercised the discretion vested in me and allowed thé fees of third 
counsel to the Ist defendant.” 


The plaintiffs attorneys thereupon took out a chamber summons for an 
order— | 


“That the judgment and order of the Taxing Master ...be set aside and that the 
objections taken on behalf of the plaintiff before the Taxing Master be allowed.” 


The summons was adjourned into Court for hearing. 


R. J. Colah, for the plaintiff. 
M. C. Setalvad, Advocate General, with M. P. Laud, for the ist defendants. 


BLACKWELL J. This is a chamber summons taken out by the plaintiff for 
a review of taxation which has been adjourned into Court. I have stated how 
the matter arises In my judgment on the summons taken out by the Ist de- 
fendants to review the taxation, and for this purpose that judgment may be 
referred to. 

The main argument centred round the second objection, which is to the 
allowance of the fees of three counsel. The Taxing Master in his judgment 
said that in the exercise of his discretion he had allowed the fees of three 
counsel as the matter was of very considerable importance. 

The first point taken by Mr. Kolah for the plaintiff was that this was a 
long cause to which High Court Rule 548 (11) (#%) applies, and that as the 
Court had not sanctioned more than one counsel the fees of only one counsel 
should have been allowed. As this point had not been taken in the objec- 
tions, Mr. Kolah applied for leave to amend. The application was resisted, 
and I refused leave to amend. Mr. Kolah asked me however to decide the 
point, contending that it would be open to him to raise it if the matter for any 
reason should be sent back to the Taxing, Master, as the allocatur has not 
been issued. I shall accordingly do so. 

Before developing his argument on the rule Mr. Kolah referred to Esmail 


1 (1875) L. R. 19 Eq. 473, 482. 4 (1849) 1 Mac. & G. 213, 
2 (1878) 9 Ch. D. 239. 5 {1909] 2 Ch. 471. 
3 [1907] 1 Ch. 607. 
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Ebrahim v. Haji Jan Mahomed? In that case Scott C. J. said that the rule 0.C.J. 
of allowing the costs of two counsel on each side on taxation was introduced 1942 
by the Judges shortly after the establishment of the High Court when several maa 
Divisional Courts sat simultaneously on the Criginal Side, and that the rule a 
was introduced in order to obviate the dislocation: of the business which might "i 
result from cases being called on at the same time in two or more Courts PROVINCE oF 
in which the same counsel was engaged. Mr. Kolah submitted that the rule BOMBAY 
in this High Court was originally one counsel only, that two counsel were NG 2H 
allowed upon the change to which Scott C. J. referred, that it was never con- Blackwell J. 
templated that three counsel should be allowed in this High Court, and that — 
the English practice in this connection should not be followed. Mr. Kolah 
also referred to Banoo Begum v. Mir Aun Ali where Davar J. said that a 
party was at liberty at any time if he or she chooses to employ a third coun- 
sel, or for that matter a dozen counsel, but that the right of employing counsel 
must not be allowed to work a hardship on the losing opponent. Mr. Kolah 
invoked these observations in support of his argument that the allowance of 
three counsel had never been contemplated by the Bombay High Court as bet- 
ween party and party. I do not agree ‘With him. The case of Esmail 
Ebrahim v. Haji Jan Mahomed no doubt explains how the fees of two counsel 
came to be allowed in Bombay, but there is nothing either in this case or in 
Banoo Begum's case to suggest that the discretion given to the Taxing Master 
by the English practice to allow three counsel should not also apply in Bom- 
bay, seeing that the English practice does apply except so far as it is affect- 
ed by our rules: see Parashuram, Shamdasani v. Tata Industrial Bank. 
Coming to r. 548 (ii) (4) Mr. Kolah argued that he was resisting a claim 
for Rs. 6,300 odd, being the aggregate amount of the urban immoveable pro- 
perty tax which he had been called upon to pay, and that the rule applied. 
He conceded that no sum was claimed by the plaint, but he argued that the 
rule applied if the plaint involved resistance to a claim below Rs. 10,001. 
He further argued that the claim in dispute being in respect of a tax, it was 
a claim in respect of or relating to moveable property of a lower value than 
Rs. 10,001 and that the rule applied upon this ground also. I do not agree 
with him. The prayers of the plaint are for a declaration that Part VI of the 
Bombay Finance Act, 1932, incorporated therein by the Bombay Finance 
(Amendment) Act, 1939, is ultra vires of the Bombay Provincial Legislature 
and is invalid, inoperative and void, for a declaration that the urban immo- 
veable property tax purporting to be levied by s. 22 forming part of the 
said Part VI of the Bombay Finance Act 1922 is illegal and void, for a decla- 
ration that the demand made for payment of the tax is illegal and invalid, 
for a declaration that the notices served were invalid and for certain con- 
sequential injunctions. Rule 93 of the High Court Rules requires that if the 
suit falls as to value within r. 548- (ii) (4) the plaint should also contain a 
statement to that effect. There is no such statement in the plaint. Having 
regard to the prayers in the plaint this suit in my opinion does not fall within 
r. 548 (ii) (A). 


1 (1908) I. L. R. 33 Bom. 475, 2 (1907) 9 Bom. L. R. 983. 
s. c. 10 Bom. L. R. 1172. 3 (1925) 27 Bom. L. R. 1195, 


R. 87. 


~ 
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O. C. J. According to the English practice, -which I think is applicable, the Tax- 
1942 ing Master has a discretion to allow the fees-of more than two counsel, but 
“~~, it is an unusual expense, and in the words of Malins V. C. in Smith v. 

Pilea pe Buller,+ “it requires a very strong case to induce the Court to sanction the 
v. fees of more than two counsel as between party and party.” Many of the 
PROVINCE OF authorities upon the matter are collected in the Annual Practice (1941), at 
BOMBAY p, 1528, and in Porter and Wortham on Costs, 13th edition, at p. 904. The 
pee test appears to be whether “ the case was one in which a reasonable and pru- 
Blackwell J, Gent man, acting with ordinary prudence, would not have ventured to come 
— into Court without three counsel” : see Kirkwood v. Webster2 In Peel v. 
London and North Western Railway Company (No. 2), the question being 
an important question of law arising on the construction of Statutes, Parker J. 
refused to sanction the fees of more than two counsel there being no dis- 
pute as to the facts. In Attorney-General v. Munro,4 Cottenham L. C. obser- 

ved (p. 215) :— ° 
“I have always found, for the purpose of argument, that two counsel are suffi- 
cient, and in the House of Lords no more than that number are allowed to be heard. 
No doubt this is an important case; but it is not one which I think warrants the 

introduction of a third counsel ;” 


In Great Western Railway v. Carpalla United China Clay Company, Limit- 
ed (No. 2),5 the fees of three counsel were allowed, but the case raised com- 
plicated questions of fact as well as of law. A number of other authorities 
were cited but not one in which the fees of three counsel were allowed on a 
question of law only. 


Applying the principle established by the cases I have to determine whether -` 


the case was such that the 1st defendants acting with ordinary prudence > 
would not have ventured to come into Court without three counsel. There 
was no dispute as to the facts, and the brief consisted of only 179 folios. 
The observations consisted of 425 folios, but in this connection r. 562 (iii) 
must be borne in mind, the Taxing Master being directed when allowing costs: 
for the drawing and copying of observations to counsel to disallow the costs 
of detailed comments on any question of law or the discussion of the autho- 
rities in point. The Advocate General drew my attention to the arguments 
on behalf of the plaintiff as they appear in the report of this case in 42 Bom. 
L. R. 10, and to the fact that they lasted two and a half days, and the argu- 
ment of the whole case twenty-three hours. He submitted that a very compli- 
cated question of law was involved, and that the ist defendants could not 
with prudence go into Court with only one counsel. The judgments, however, . 
are comparatively short, and as the Chief Justice said in his judgment 
at p. 45, “ the question to be determined comes back to the short one, whether 
the impugned act is a tax on income.” I think that the Taxing Master was 
wrong to allow the fees of three counsel merely upon the ground that the 
matter was of very considerable importance, and that he failed to take into 
consideration that there was no dispute as to the facts, and that though the 


1 (1875) L. R. 19 Eq. 473, 482. 4 (1849) 1 Mac. & G. 213. 
2 (1878) 9 Ch. D. 239. 5 [1909] 2 Ch. 471. 
3 [1907] 1 Ch. 607. 
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point of law was important it was within a comparatively narrow compass. O.C. J, 
This objection therefore succeeds. 1942 
The first objection is to the allowance of counsel’s fees as being excessive = 
and out of proportion looking to the nature of the work done. The fees Sir Byraji 
f ae JEEJEEBHOY 
marked on the briefs of the senior and junior counsel were respectively fifty i 
and forty-seven gold Mohurs, and the fees allowed were thirty-five and PROVINCE of 
thirty-two gold Mohurs. Mr. Kolah submitted that as the question involved Bomsay 
was a pure question of law, the fees were upon the face cf them excessive, (No.2) 
He said that as far as the experience of the attorneys instructing him went, Pa 
a fee as large as thirty-five gold Mohurs had never before been allowed by 
the Taxing Master. I consulted the Taxing Master, and was informed by 
him that this was by no means the case. In his judgment the Taxing Master 
refers to his judgment upon the ist defendants’ objections where he said, 
“ As the importance of the matter cannot be over-estimated the course I have 
adopted is fo allow substantial fees to three counsel.” The matter was of 
course a question of law of great importance and I think that this is a pure 
question of quantum in which the Court ought not to interfere with the dis- 
cretion of the Taxing Master. - 
The third objection is to the refresher fees as being excessive and out of 
proportion. Twenty-two G. Ms., and twenty G. Ms. per day were allowed to 
the senior and junior counsel. The Taxing Master justified the allowance 
having regard to the importance of the matter. Again I think that this is 
a question of quantum, and that the Court should not interfere. 
I send the matter back to the Taxing Master with a direction to disallow 
as between party and party the third counsel. As I stated in my judgment 
upon the 1st defendants objections, it will be open to the Taxing Master to 
reconsider the amount of fees allowed to the senior and junior counsel if he 
thinks proper to do so. 
As the plaintiff has failed on objections 1 and 3, but has succeeded upon 
objection 2 upon which most of the time on the argument was spent, I think 
that the lst defendants should pay to the plaintiff two-thirds of the costs of 
this summons. 


Blackwell j, 


Order accordingly. 


Attorneys for plaintiff : Payne & Co. 
Attorneys for lst defendants : Little & Co. 
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CHIRANJILAL RAMCHANDRA LOYALKA 
v. 
1942 JATASHANKAR N. JOSHI.” 


F TOES East India Cotton Association Rules, 7. 96—Arbitration clause—Heir of pariy not 
bound by clause—Rule making arbitration condition precedent to filing of suit, 
ultra vires—Party repudiating contract cannot rely on arbitration clause—-Bom- 
bay Cotton Contracts Act (Bom. IV of 1932), Secs, 5, 6. 


Where a member of the East India Cotton Association entered into a contract 
for the sale or purchase of cotton on behalf of his constituent, and the contract 
was carried out on his death by his heir and legal representative :— 

Held, that, under the bye-laws of the Association as they existed before 
April 21, 1941, such heir was entitled to sue the constituent on the contract and 
was not bound to refer the disputes to arbitration : 

Re An Arbitration between Percival and others, followed. 

The second part of art. 96 in so far as it makes the oblaining of an award a 
condition precedent to the commencement of legal proceedings is not valid as 
‘a bye-law. 

A total repudiation of hability under a contract by a person (hdars mim irom 
pleading that the contract is subject to an arbitration clause as a bar to an 
action to enforce a claim under the contract. 

Jureidini v, National British and Trish Millers Insurance Company, Limited,? 
followed. 


SUIT to recover a sum of money. 

Ramchandra (father of Chiranjilal, plaintiff) was a member of the East 
India Cotton Association, Limited, and carried on the business of a broker 
under the name of Bhagwandas Ramchandra. The defendant Jatashankar 
Joshi was a constituent of Ramchandra. Ramchandra put through a number 
of transactions for the purchase and sale of cotton on behalf of the defendant, 
in accordance with the bye-laws of the East Indian Cotton Association, 
Limited. 

Ramchandra died on May ‘1, 1940. At that date there was outstanding one 
contract entered into on behalf of the defendant for the purchase of one 
hundred and fifty bales of cotton for July-August 1940 delivery. 

The plaintiff took over all outstanding transactions of his father. On the 
clearing of May 9, 1940, the defendant became liable to pay Rs. 444 in respect 
of his transaction. The money was duly paid. On the clearing of May 27, 
1940, Rs. 3,486 became payable by the defendant, but he failed to pay the 
amount. 

On June 19, 1941, the plaintiff sued to recover Rs. 3,486 from the defend- 
ant. i 

The defendant contended inter alia that 

“9, During the plaintiff’s father’s lifetime there was an arrangement entered into 


between him, the defendant, and one Hansraj Cooverjee that transactions which 
might be done in the defendants’ name were in fact the transactions of Hansraj 


*0. C. J. Suit No, 786 of 1941. 2 {1915] A. C. 499. 
1 (1885) 2 T. L, R. 150, 
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Cooverjee, who alone was to be liable in respect of the same and that the said Ram- O. C.J. 
chandra was to look for performance of any obligations by reason of the said trans- 1949 
actions to the said Hansraj Cooverji alone. ew 
“11. By reason of the provisions of the Bombay Cotton Contracts Act (Bom. CyrranjrhAL 
IV of 1931) and the rules, regulations, articles of association and by-laws of the RAM- 
East India Cotton Association, Limited, it is obligatory upon the plaintiff to sub- CHANDRA 
mit the claim made by him to arbitration according to the said rules and regulations LoOYALKA 


and the obtaining of an award in his favour is a condition precedent to the institu- v. 
tion of any suit in respect of the said transactions.” JATA- 
At the hearing a preliminary issue was raised :— pee 


“ Whether the plaintiff is entitled to maintain this suit for the reasons mentioned 
in paragraph 11 of the written statement?” 


The preliminary issue was heard. 


N. H. Bhagwati and M. V. Desai, for the plaintiff. 
D. B. Desai, for the defendant. 


BLACKWELL J. This case raises a curious point as to whether it is obli- 
gatory upon the plaintiff who seeks, as personal representative of his deceased 
father, to recover from the defendant a sum,of money alleged to be due by 
the defendant in respect of contracts made by his deceased father, to submit 
the claim made by him to arbitration in accordance with the by-laws of the 
East India Cotton Association, and whether the obtaining of an award in his 
favour is a condition precedent to the institution of any suit in respect of the 
transactions. After the issues had been raised learned counsel asked me to try 
this as a preliminary issue, and I agreed to do so. The issue has been argued 
upon the assumption that all the allegations made in the plaint are correct, 
and a number of documents have been put in by consent., 

The facts necessary for the determination of this issue may be stated shortly 
as follows :— 

Ramchandra Bhagwandas Loyalka, the deceased father of the plaintiff, 
was a member of the East India Cotton Association Limited, and carried on 
business as a broker under the name and style of Bhagwandas Ramchandra. 
The defendant employed the said Bhagwandas Ramchandra as his broker to 
put through various transactions for purchase and sale of cotton for April- 
May 1940 and July-August 1940 delivery. Bhagwandas Ramchandra ren- 
dered to the defendant contract notes in the prescribed form. Exhibit No. 3 
is a specimen. It provides that in the event of any dispute arising between 
the parties the matter is to be referred to arbitration as provided by the by- 
laws of the East India Cotton Association, Ltd. 

Ramchandra Bhagwandas died on or about May 1, 1940. Thereafter the 
plaintiff being willing to take over the liability in respect of the outstanding 
contracts of his deceased father the transactions, were not closed by the East 
India Cotton Association and the liability to perform the same rested on the 
plaintiff. Bye-law 15 of the by-laws of the East India Cotton Association 
provides among other things that, if before the maturity of a contract to which 
a member is a party one of the parties dies without leaving executors or others 
able and willing forthwith to take over his liabilities under the contract, the 
contract shall be closed, and that various provisions laid down in that by-law 
shall then operate. That by-law did not come into operation because the 
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plaintiff was ready and willing to take over and perform the outstanding 
contracts. 

At the time of the death of Ramchandra Bhagwandas the defendant had 
outstanding transactions for the purchase of one hundred and fifty bales for 
July-August 1940 delivery and in respect of these transactions the defend- 
ant became liable to pay and paid to the plaintiff the sum of Rs. 444 for the 
clearing of May 9, 1940. 

Thereafter a sum of Rs. 3,486 became due and payable by the defendant 
to the plaintiff on the clearing of May 25, 1940, in respect of his aforesaid 
transactions of one hundred and fifty bales. The defendant failed to pay’ 
that amount and the plaintiff in this suit claims that amount as payable to 
him as the heir and legal personal representative of Ramchandra Bhagwan- 
das. The plaintiff in the suit sued for a further sum of Rs. 149 but that 
claim has been abandoned and I need not go into it further. 

By a letter of July 23, 1940, the attorneys of the plaintiff called upon the 
defendant to pay the said sum of Rs. 3,486. The defendant failed to do so. 
By a letter dated July 27, 1940, the plaintiff called upon the defendant to 
appoint an arbitrator to deal with the matter. The defendant failed to do so. 
By a letter dated September 3, 1940, the plaintiff requested the Chairman of 
the Board to appoint an arbitrator as the Chairman is under the by-laws em- 
powered to do. The Chairman of the Board thereupon appointed two arbit- 
rators under by-law 38 B and they proceeded to hold the arbitration. The 
defendant did not appear and took no part in the arbitration. Subsequently 
by a letter from the plaintiff’s solicitors to the arbitraters dated December 10, 
1940, the plaintiff requested leave to withdraw the reference by reason of 
technical difficulties ‘mentioned in the letter reserving his rights to apply for a _ 
proper reference as the heir and legal representative of the deceased Ram- 
chandra Bhagwandas Loyalka. The arbitrators made an endorsement upon 
that letter to the effect that they agreed that the reference might be withdrawn. 

The correspondence to which I have referred was put in as exhibit No. 5 
(collectively). 

The plaintiff then brought this suit, and among other defences the defend- 
ant in paragraph 11 of the written statement submitted that by reason of the 
provisions of the Bombay Cotton Contracts Act (Bom. IV of 1932) and the 
rules, regulations, articles of association and by-laws of the East India Cotton 
Association, Ltd., it is obligatory upon the plaintiff to submit the claim made 
by him to arbitration according to the said rules and regulations and that the 
obtaining of an award in his favour is a condition precedent to the institution 
of any suit in respect of the said transactions. The first issue raised which I 
have tried as a preliminary issue is in this form-— 


“ Whether the plaintiff is entitled to maintain this suit for the reasons mentioned 
in paragraph 11 of the written statement?” | 


It is to be observed that by reason of his not having been ready and willing 
himself to submit the dispute to arbitration it was not open to the defendant 
to apply for a stay of the suit. He ae however, taken the defence to which 
I have alluded. 

Section 4(7) of the Bombay Cotton Contracts Act (Bom. IV of 1932) is 
in these terms :— 
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“It is hereby declared that the East India Cotton Association, Limited, is a re- Q. C. J. 
cognised cotton association for the purposes and subject to the provisions of this Act 1942 
and the articles and by-laws of the said Association shall, so far as they relate to — 
matters for which by-laws may be made under the provisions of sections 5 and 6, CHIRANJILAL 


be deemed to be by-laws of a recognised cotton association ” : RAM- 
It is to be observed that not all the articles of the association are to be deem- ae 
ed to be by-laws, but only those made under the provisions of ss. 5 and 6. v. 
For present purposes it is only necessary to refer in this connection to s. 6 JATA- 
(1) and sub-s. (2) (j). Section 6(7}) is as follows :— g 


“The Board of Directors may, subject to the sanction of the Provincial Govern- a 
ment, make and, from time to time add to, vary or rescind by-laws for the regula- Blackwell J. 
tion and control of transactions in cotton.” ees 


Sub-section (2) :— 


“In particular and without prejudice to the generality of the foregoing provision 
such by-laws,may provide for-— 
* * * * + 


(j) the settlement of claims and menue by arbitration and appeals against 
awards.” 


The only article of association to which ittis necessary to refer is art. 96, 
which was put in with certain other articles as exhibit No. (1) (collectively). 
It is in the following terms.— 


“Whenever any difference arises between Members or Associate Members or 
Special Associate Members or between one or more of them and another or others . 
who are not Members or Associate Members or Special Associate Members touching 
or in connection with the cotton trade or any transaction therein it shall be referred 
to arbitration in such manner as shall be prescribed by the by-laws. And it is 
hereby expressly declared that the holding of such an arbitration and the obtaining 
of an Award thereunder shall be a condition precedent to the’ right of any Member 
or Associate Member or Special Associate Member or non-member to commence 
legal proceedings against any other Member or Associate Member or Special Asso- 
ciate Member or non-Member in respect of any such difference as aforesaid and any 
member or Associate Member or Special Associate Member or Non-Member shall 
have no right of action against any other Member or Associate Member or Special 
Associate Member or Non-Member except to enforce the Award in any such Arbitra- 
tion.” 

x * * ° . * * 
See exhibit (1) (collectively). 

The relevant by-laws, or parts thereof, are as follows :— 

“J. In these by-laws unless there be something in the SuDIece matter or context 
inconsistent therewith— 

x ‘ * * * * 

Member means a person, firm or company duly elected to membership of the 
Association whether entitled or not entitled to use' the Clearing House.” 

I have referred to by-law 15 and need not refer to it again. 

The first part of by-law 38 is in the following terms :— 
`“ A. Al unpaid claims whether admitted or not and all disputes (other than 
those relating to quality) arising out of, or in relation to (a) contracts (whether 
forward or ‘ready’ and whether between members or between a member and a 
non-member): made subject to these By-laws or (b) the rights andlor responsibilities 


of commission agents, mukadums and brokers not parties to such contracts shall be 
referred.to the arbitration of two disinterested persons one to be chosen by each 
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party. The arbitrators shall have power to appoint an umpire and shall do so if 
and when they differ as to their award. 

The arbitrators shall make their award within 15 days of their appointment unless 
the Chairman shall when appointing arbitrators (in the manner prescribed below) 
or upon the subsequent application of the arbitrators, whether appointed by the 
parties or by the Chairman, grant an extension of this period.” 


This bye-law then provides further machinery for the arbitration which it 
is not necessary to set out in detail. There is nothing in this bye-law to sug- 
gest that the personal representative of either party is entitled to invoke or 
is bound to submit to arbitration. 

Bye-law 44 was not in force at the time material for the determination of 
the question before:me. It came into operation on April 21, 1941, and is 
designed to meet the situation which has arisen in the present case. It pro- 
vides, among other things, that the death of any party shall not discharge the 
right of any other party or the legal representative of the deceased to refer to 
arbitration under the bye-laws any dispute or claim. The relevant bye-laws 
were put in as exhibit No. (2) (collectively). 

The first part of art. 96 provides in substance that when any difference 
arises between members of various classes inter se or between one or more of 
them and another person or other persons who are not members or special asso- 
ciate members touching or in connection with the cotton trade or any trans- 
action therein it shall be referred to arbitration in such manner as shall be 
prescribed by the by-laws. The first question arising for determination on this 
part of the article is whether the heir and legal representative of a deceased 
member can be said to be a member within this part of the article, or, putting 
it in another way, whether the member having died his heir and legal repre- 
sentative is either entitled or bound to go to arbitration in connection with a 
transaction which had been entered into by the member during his lifetime. 

It was pointed out by Mr. D. B. Desai for the defendant that the death of 
a member of a company does not, as in the case of a partnership, dissolve his 
connection with the company and that until steps are taken to transfer his 
interest, the dead shareholder, that is to say, his estate remains a member. In 
this connection he cited Baird's Caset and James v. Buena Ventura Nitrate 
Grounds Syndicate, Limited2 Mr. D. B. Desai argued that as the estate of 
the deceased remained a member the arbitration clause was still applicable 
and his heir and legal representative seeking to enforce a claim for the benefit 
of the estate was bound by the arbitration clause. 

Mr. Bhagwati on the other hand for the plaintiff pointed out, as is the fact, 
that a deceased member only remains a member by virtue of his estate for 
certain purposes, and he submitted that a legal representative would have no 
right to vote at meetings, or to give proxies, or to refer a matter to arbitra- 
tion pursuant to an arbitration clause which would have been binding upon 
the deceased during his lifetime. He laid stress upon bye-law No. 1 which 
defines a member and pointed out that there was nothing in the by-law to 
suggest that the legal representative of a deceased person was to be treated 
as-a member. He referred to Re An Arbitration between Percival and others.’ 


1 (1870) 5 Ch. App. 725, 3 (1885) -2 T, L, R, 150, 
2 [1896] 1 Ch, 456, | 
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By the terms of the agreement in that case if any dispute arose between the O.C. J. 
parties it was to be referred to arbitration and each party was to appoint an 1942 
arbitrator if called on by the other to do so. Disputes arose and one of the CEEE 
parties died before the arbitrators were appointed. The Court held that his p pa 
executors were not bound by the agreement to appoint an arbitrator. Mr. CHANDRA 
Justice Mathew said that the agreement was that each party should concur LoYALKA 
in the appointment of the arbitrator and that this required an exercise of pér- vs 
sonal judgment by the parties and that as one of them had died this had 
become impossible and there had consequently been no breach of the agree- 
ment to refer. In this connection Mr. Bhagwati referred me to s. 1(1) of — 
the English Arbitration Act of 1934 which altered the law in England as laid Blackwell J. 
down in the case above referred to, and which provides that an arbitration 
agreement shall not be discharged by the death of any party thereto, either 
as respects the deceased or any other party, but shall in such an event be 
enforceable by or against the personal representative of the deceased. He 
also drew my attention to s. 6(7) of the Indian Arbitration Act (X of 1940), 
which came into operation on July 1, 1940, that section being in terms simi- 
Jar to the section of the English Act to which I have already drawn atten- 
tion. That section altered the law in India in me same manner in which it 
had been altered in England. 

I am of opinion that Ramchandra Bhagwandas having died the arbitration 
clause ceased to be applicable. There was in my opinion no longer in exist- 
ence a member within the meaning of the first part of art. 96 or the definition 
of member in bye-law No 1 who could either call on the opposite party or be 
called upon by the opposite party to refer any matter in dispute to arbitra- 
tion. Although no doubt the estate of the deceased member remained liable 
for the purpose of the performance and the discharge of the obligations of the 
contract, a liability which would also arise by reason of s. 37 of the Indian 
Contract Act, I do not think that it can be said that there was any member 
in existence who could refer any matter to arbitration within the contempla- 
tion of the first part of art. 96. This opinion really disposes of this first 
issue. As, however, other matters have been argued and this case may go 
fuither, I will refer briefly to the argument and my opinion thereon. 

Mr. Bhagwati contended that the second part of art. 96, which provides 
‘that the cbtaining of an award shall be a condition precedent to the com- 
mencement of legal proceedings, cannot properly be relied upon as a by-law 
of the association. He submitted that although by s. 6, sub-s. (2) (7), the 
board of directors of the asscciation may make by-laws for the settlement of 
claims and disputes by arbitration and appeals against awards, they are not 
authorised to make a by-law to provide that the obtaining of an award should 
be a condition precedent to commence legal‘ proceedings. He submitted that 
the second part of art. 96 to the extent to which it made such a provision could 
not be relied upon as a by-law, in that by s. 4, sub-s. (7),-only those articles 
and by-laws which related to matters for which by-laws might be made under 
the provisions of ss. 5 and 6 are to be deemed to be by-laws. The provision 
that the obtaining of an award should be a condition precedent to the right to 
commence legal proceedings is a provision of a very serious character, ousting 
as it does the right of the person to resort to a Court of law. In my opinion 

R. 88. 
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0. C.J. Mr. Bhagwati’s argument is right and the second part of art. 96 to the extent 
1942 to which it makes the obtaining of an award a condition precedent cannot 
aa be treated as a by-law. The article is clearly severable, and I think that 

a eee only those parts of it which relate to matters for which by-laws may be made 

cH eae a under the provisions of ss. 5 and 6 can be deemed to be a by-law within s. 4, 

LovaLka sub-s. (7), of the Bombay Cotton Contracts Act. | 
v. A third point was taken on behalf of the plaintiff by Mr. M. V. Desai, who 
JATA- appeared with Mr. Bhagwati. to which I will briefly refer. In reply to the 

pee plaintiff's solicitors’ letter of July 23, 1940, above mentioned the defendant’s 
~— ` attorneys wrote a letter dated July 26, 1940, which is annexed to the plaint 

Blackwell }. and has been put in in these proceedings as exhibit (A), the effect of which, in 
aes Mr. M. V. Desai’s submission, is a repudiation by the’ defendant of his obli- 
gations under the contract. In that letter the following passage appears :— 
“Your client is very well aware that the transactions referred to in your letter 
under reply are really the transactions of Mr. Hansraj Cooverji and by common con- 
sent they happen to be in our client’s'name. Your client is further aware that as 
arranged between him and the said Hansraj Cooverji it was distinctly agreed that 
our client should not be held liable in respect of the said transactions and Mr. Hans- 
raj Cooverji alone should be liable for the same.” 
The letter went on to state that if any proceedings were taken they would be 
defended upon the footing that the defendant was not liable under the con- 
tract. Mr. M. V. Desai relied upon Jureidini v. National British and Irish 
Millers Insurance Company, Limited where it was held by the House of 
Lords that the repudiation of the claim on a ground going to the root of the 
contract precluded the company in that case from pleading the arbitration 
clause as a bar to an action to enforce the claim. I think that Mr. Desai’s 
contention is sound. In my opinion the true effect of the letter in question 
is a total repudiation of any liability under the contract. If that be the true 
construction of the letter, as I think it is, it certainly is not open to the de- 
‘fendant to say that although he is not bound by the contract the other party 
is bound by the arbitration clause in it. I think that he has lost all right 
to insist upon compliance with the arbitration clause upon the ground that he 
has himself repudiated all liability under the contract. 
I answer issue No. 1 by saying that the plaintiff is entitled to maintain 
this suit. 


Answer accordingly. 


Attorneys for plaintiff : Madhavji & Co. 
Attorneys for defendant : Samant & Co. 
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Before Mr. Justice Blackwell. 


TRIKAMDAS JETHABHAI 
v. 
JIVRAJ KALIANJI.* 


Civil Procedure Code (Act V of 1908), Sec. 10—Stay of suit-—-Maiter directly and 
substantially in issue—Test of—Res judicata. 
The words of s. 10 of the Civil Procedure Code, 1908, are mandatory. In 
` order to attract the applicability of s. 10 the real question is whether the matter 
in issue in the subsequent suit is directly and qubstantially in issue in the 
earlier suit. It is immaterial that the relief claimed in the earlier suit is of a 
different character from the relief claimed in the subsequent suit. The 
test for determining whether the matter in issue in the second suit is also 
directly and substantially in issue in the previously instituted suit is that if 
the figst suit is determined the matters raised in the second suit will be rea 
judicata by reason of the decision of the prior suit. 
Durgaprasad v, Kantichandra Mukherjit and Wahid-un-nissa Bibi v. Zamin 
Al Shah,? referred to. 

STAY of suit. 

The plaintiffs and defendants were partners. Differences arose among 
them. 

On August 19, 1941, the defendants filed a suit against the plaintiffs in the 
Court of the Subordinate Judge at Karwar, praying for a declaration that 
three documents taken from them by the plaintiffs by undue influence, coer- 
cion and threat of criminal prosecution should be set aside and cancelled. 
-One of the three documents was a deed of mortgage for Rs. 8,000 executed 
on June 5, 1941. - , 

. On September 23, 1941, the plaintiffs filed the present suit to enforce the 
mortgage dated June 5, 1941, against the defendants. 

The defendants contended inter alia that the hearing of the plaintiffs’ suit 
should be stayed pending the disposal of the Karwar suit, and submitted :— 

“That the matter in issue in the present suit...is directly and substantially 
in issue in the previously instituted suit between the same parties in the said Court 
of North Kanara.” 

On March 4, 1942, the defendants took out a notice of motion for an 
order that the Court “be pleased not to proceed with the trial of this suit 
and further direct that the hearing of this suit be stayed.” 

The notice of motion was heard. 

M..P. Amin, for the plaintiffs. 

C. K. Déphtary, for the defendants. 

BLACKWELL J. This is a motion by the defendants asking for a stay of 
this suit upon the ground that there is an earlier suit between the same 
parties instituted in the Court of the First Class Subordinate Judge at Kar- 
war in which the matter in issue is directly and substantially in issue. 

The application is supported by an affidavit of defendant No. 1. The 
facts which give rise to the question may be shortly stated as follows :— 


* ©. C. J. Suit No. 1250 of 1941. 2 (1920) I. L. R. 42 All, 290, 
1 (1934) I. L. R. 61 Cal. 670. 
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The plaintiffs and the defendants carried on business in partnership from 
November 15, 1936, in Bombay in the name and style of Keshavlal & Co., 
and at Kumta and Sirsi in North Kanara in the name and style of Anandrai 
Himatlal & Co. Defendant No. 1 used to manage the business of the part- 
nership at Sirsi and defendant No. 2 used to manage the business of the 
partnership in Bombay. In the year 1940 one Lalchand Haribhai Gandhi, 
a brother-in-law of plaintiff No. 1, came to work in the Sirsi branch as a 
clerk, According to the defendants by his tactless conduct and association 
with rival traders at Sirsi he was damaging the business of the partnership 
and sending false reports to the plaintiffs in Bombay with the object of 
creating prejudice and suspicion against the defendants in the minds of the 
plaintiffs. In consequence of this defendant No. 2 wrote a letter to defendant 
No. 1 at Sirsi dated May 9, 1941, which among other things said as follows :— 

“ Whatever it may be, may Lalchand fulfil his desire to the fullest extent which 
will be shorthved. ` Give him such a medicine that he may not be ableeto stay in 
Sirsi. It may be disposed off in four days illness. If (he) harasses too much, 
clear the way.” 

That letter came into the hands of Lalchand who handed it over to the 
plaintiffs. According to the defendants defendant No. 1 was then summoned 
to Bombay by the plaintiffs and he and defendant No. 2 were threatened 
with a criminal prosecution on a charge of conspiracy to do away with 
Lalchand and with a charge of criminal breach of trust and defalcation in 
respect of the partnership accounts, and although defendants Nos. 1 and 2 
denied the charges, they were coerced into executing three documents, viz. 
a letter of May 28, 1941, a deed of dissolution of partnership dated June 4, 
1941, and a mortgage dated June 5, 1941. The letter of May 26, 1941, is 
exhibit No. (1) to-the reply of the plaintiffs to the defendants’ counter-claim 
in this suit. It states that on the making up of the accounts the defendants 
are iridebted to the partnership in a sum of Rs. 8,000. The deed of ‘dis- 
solution of partnership although dated June 4, 1941, provides for a dissolu- 
tion as from October 31, 1940, and the mortgage was to secure payment of 
the sum of Rs. 8,000. According to the plaintiffs no such threats were ever 
made and the defendants executed the documents to which I have referred 
because they had been guilty of serious defalcations in connection with the part- 
nership accounts, and consequently agreed to pay Rs. 8,000 and further agreed 
that the partnership should be treated as dissolved as from October 31, 1940. 

On August 19, 1941, defendants Nos. 1 and 2 filed a suit in the Court of 
the First Class Subordinate Judge at Karwar for setting aside the docu- 
ments to which I have referred and for a dissolution of partnership. The 
plaintiffs were informed of this suit by a letter dated September 3, 1941, 
the summons was served on plaintiffs Nos. 1, 2 and 4 in the first week of 
September, 1941, and on plaintiffs Nos. 3 and 5 before September 23, 1941. 
The suit in this High Court is a mortgage suit to enforce the mortgage which 
was executed as a security for the payment of Rs. 8,000. It was filed in this 
Court on September 23, 1941. A Commissioner in the Small Causes Couit 
of Bombay was appointed by the Karwar Court to take an inventory of 
certain books of the partnership in Bombay and he held four sittings be- 
tween September 4 and 9 at which the plaintiffs were represented by an 
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advocate. The defendants filed their written statement and counter-claim O.C. J. 
in the Bombay suit on November 11,.1941. The plaintiffs filed their writ- 1942 
ten statement in the Karwar suit on January 9, 1942. The Bombay suit “~~ 
came on as a short cause before Mr. Justice Chagla on November 5, 1941. Pora 
A reply to the written statement was ordered within three weeks and the v. 
suit was transferred to the long cause list and was directed to be on some JIVRAJ 
board on March 2, 1942, without prejudice to the right of the defendants KALYAN 
to apply for a stay of the Bombay suit. TIE J 
‘Before coming to the question whether the matter in issue in this suit is  — 7 
" directly and substantially in issue in the earlier suit, I will first deal with 
the question of delay in taking out this notice of motion which Mr. M. P. 
Amin has urged as a ground for refusing. to stay this suit. It is true that 
the defendants in this suit filed -their written statement on November 11, 
1941. The plaintiffs however did not file their reply until March 23, 1942, 
although I am told that a copy of it was supplied to the defendants on or 
about March 9, 1942. When a motion of this character comes before the 
Court it is very usual for the Judge to ask to see the pleadings in both the 
suits in order that he may determine therefrom whether the matter in issue 
in the two suits is directly .and substantially the same. I can there- 
fore well understand that the defendants may have postponed taking out 
the notice of motion in order first to have in their hands the reply. Be that 
as it may, the words of s. 10 of the Civil Procedure Code are mandatory 
and require that no Court shall proceed with the.trial of any suit in which 
the matter in issue is also directly and substantially in issue in a previously 
instituted suit. In Wahid-un-nissa Bibi v. Zamin Al Shah, the Court stayed 
a suit the trial of which had already commenced when an application was 
made to the Court to stay the suit under s. 10 of the Civil Procedure Code. 
In my opinion there is no substance in the point of delay which Mr. Amin 
has urged. 
_ A copy of the plaint in the Karwar suit is annexed as exhibit No. (2) to 
the written statement in this case. It sets out the facts to which I have 
already referred in consequence of which the defendants alleged that they 
were coerced and induced to put their signatures to the documents in ques- 
tion. The plaintiffs in that suit ask that those documents may be set aside 
as having been obtained without any consideration and under undue influence, 
coercion and threats. They ask for an injunction. prohibiting the defendants 
from entering and taking possession of the suit properties in enforcement of 
the terms of the said documents and they pray for a declaration that the 
partnership still continues and that the alleged dissolution of partnership 
from the end of October, 1940, is not binding upon them, and that as they 
intend to retire the partnership may be ‘dissolved and accounts may 
be ordered. The written statement in that suit is annexed to the affidavit 
of defendant No. 1 in support of this notice of motion as exhibit No. (1). 
It denies all the allegations in the plaint and alleges that the plaintiffs exe- 
cuted the documents in question of their own free will and that the plaintiffs 
in the Karwar suit are not entitled to any of the reliefs claimed. 
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The present suit is, as I have already indicated, a mortgage suit pure 
and simple in which the plaintiffs seek to enforce the mortgage deed of 
June 5, 1941. By their written statement the defendants set out the facts 
to which I have already referred, and claim that neither the mortgage deed, 
nor the letter, nor the deed of dissolution are binding upon them, and they 
counter-claim that the deed of mortgage may be declared void and inope.a- 
tive and that it may be cancelled. 

Mr. Amin concedes on behalf of the plaintiffs that the issue as to whether 
the mortgage is or is not binding is the same in both suits. He however 
contends that the subject-matter of the earlier suit is different from that of 
the present suit in that it asks for a dissolution of partnership. lt is to be 
borne in mind that the words “for the same relief” which occurred after 
the words “ previously instituted suit” in the earlier Code have been omitted 
from the present s. 10 of the Civil Procedure Code. I have to determine 
whether the matter in issue in this suit is directly and substantially in issue 
in the earlier suit. The matter in issue in the Bombay suit is whether the 
mortgage deed is binding or whether it was procured by coercion. That is 
also in issue in the earlier suit. If in the earlier suit that issue is decided 
against the plaintiffs to the Bombay suit it will operate as res judicata and 
the Bombay suit 1f not earlier determined will necessarily fail. In my opi- 
nion it is immaterial that the relief claimed in the earlier suit is of a differ- 
ent character from the relief claimed in the present suit. The real question 
is whether the matter in issue in the Bombay suit is directly and substan- 
tially in issue in the earlier suit. In my opinion it clearly is. In the Allaha- 
bad case, viz. Wehid-un-nissa Bibi z. Zamin Al Shah, which-I have already 
cited, Mr. Justice Piggott said (p. 292) :— 

“Nor is it an adequate plea against the order in question to say that there 
were issues for trial in the former suit which are not in issue in the present suit. 
The real question is whether the issue as to the validity of the deed of gift requires 
to be tried in the present suit, and whether it either can or ought to be tried 
while the appeal is pending in this Court against the decision in the former suit.” 
I may also refer to Durgaprasad v. Kantichandra Mukherji where it was 
pointed out that the test whether a previously instituted suit. and a subse- 


_ quently instituted suit are “ parallel”, as the Court put it, is that if the first 


was determined, the matters raised in the second suit would be res judicata 
by reason of the decision of the prior suit. 

For the reasons which I have given I am of opinion that the matter in 
issue in the Bombay suit is directly and substantially in issue in the previ- 
ously instituted suit. Mr. Amin has urged that the Bombay suit is ripe for 
hearing and that it will be a great hardship to the plaintiffs to have it stayed. 
The words of s. 10 of the Civil Procedure Code are however mandatory. “I 
therefore stay this suit. The defendants will have the costs of this notice 
of motion, viz. Rs. 175. 


Suit stayed, 


Attorneys for plaintiffs : Amin, Desai & Nanavati. 
Attorneys for defendants: Bhatt & Co. 
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Before Mr. Justice Chagla. 


GAJANAN MORESHWAR PARELKAR 
ae 
MORESHWAR MADAN MANTRI.* 


Indian Contract Act (IX of 1872), Secs, 124, 125—Contract of indemnity—In- 
.démnified incurring absolute liability—Indemnifier can be called upon to save 
him from such liability. 

The Indian Contract Act, 1872, is both an amending and a consolidating 
Act, and is not exhaustive of the law of contract to be applied by the Courts 
in India. 

Section 124 of the Act deals only with one particular kind of indemmty 
which arises from a promise made by the indemnifier to save the indemnified 
from the loss caused to him by the conduct of the indemnifier himself or by 
the conduct of any other person, but does not deal with those classes of cases 
where the indemnity arises from loss caused by events or accidents which do 
not or may not depend upon the conduct of the indemnifier or any other 
person, or by reason of liability incurred by something done by the indemni- 
fied at the request of the indemnifier, ‘ 

Section 125 of the Act deals only with the rights of the indemnity-holder 
in the event of his being sued. It is by no means exhaustive of the rights 
of the indemnity-holder, who has other rights besides those mentioned in the 
section, 

Where the indemnified has incurred a liability and that liability is absolute, 
he is entitled to call upon the indemnifier to save him from that lability and 
to pay it off. 

Osman Jamal & Sons, Lid. y. Gopal Purshottam,) followed. 
Chand Bibi v. Santoshkumar Pal,2 doubted. 
Shankar Nimbaji v. Laxman Supdu distinguished. 


Suit for declaration. 

In 1934 the plaintiff Gajanan Moreshwar took a building site on lease 
from the Bombay Municipality. Thereafter the plaintiff agreed to transfer 
the benefit of the lease to Moreshwar (defendant), who started to build a 
house upon the site, and purchased building materials from one Keshavdas 
Mohandas. 

On January 14, 1937, the plaintiff, at the request of the defendant, mort- 
gaged the property to Keshavdas to secure a sum of Rs. 5,000, which the 
defendant owed to him. Under the deed, the plaintiff covenanted to pay the 
amount to Keshavdas on January 14, 1938. 

A further sum of Rs. 5,000 became due to Keshavdas by the defendant, 
and to secure the amount the plaintiff again effected, at the request of the 
defendant, a further charge for Rs. 5,000 on the property, on March 23, 
1937. This sum also became payable on January 14, 1938. In both cases, 
the plaintiff intervened because the agreement of lease stood in his name, 
and because the defendant agreed to indemnify the plaintiff. 

On July 29, 1939, the plaintiff asked the Bombay Municipality to transfer 
the plot of land to defendant’s name, which the Municipality did on August 


* O. C. J. Suit No. 1345 of 1941. 2 (1933) I. L. R. 60 Cal. 761. . 
1 (1928) I. L. R. 56 Cal. 262. 3 (1939) 42 Bom. L. R. 175. 


~ 


703 


1942 


Seyman” 
April 1. 


Aenean 


704 


Oo. C.J, 
1942 
or 

GAJANAN 
MORESHWAR 
H. 
MORESHWAR 
MADAN 


Tamare 


THE BOMBAY LAW REPORTER. [ VOL. XLIV. 


26, 1939. No formal lease was executed by the Municipality to the defend- 
ant. ‘The defendant stepped into possession of the property and began to 
collect rents from tenants. 

Meanwhile, on July 30, 1939, the defendant gave a writing to plaintiff 
undertaking the responsibility of discharging the two mortgages, and agree- 
ing to execute another mortgage deed in favour of Keshavlal in place of 
those executed by the plaintiff. 

The plaintiff afterwards called upon the defendant to get the plaintiff 
released from his liability under the two deeds, but the defendant paid no 
heed to him. 

On October 14, 1941, the plaintiff sued for a declaration that he was en- 
titled to be indemnified by the defendant in respect of all liability under the 
mortgage and the deed of charge, that the defendant should be ordered to so 
indemnify the plaintiff, that the defendant should be ordered to procure from 
the mortgagee a release of the plaintiff from all liability under the two deeds 
executed by him. and that the defendant should be ordered to pay into Court 
the sum required to pay off the whole amount due to the mortgagee under 
the two deeds and that the amount so brought into Court be utilised for the 
purpose of paying off the two encumbrances. 


The defendant contended inter alia that the suit was premature. 


K. A. Somjee-and Sir Jamshedji Kanga, for the plaintiff. 
S. R. Tendolkar and Y. B. Rege, for the defendant. 


CHAGLA J. This is a suit by the plaintiff to enforce an indemnity. It 
seems that in the year 1934 the plaintiff entered into an agreement with the 
Municipal Corporation for the City of Bombay for the lease of a plot of 
land bearing No. 226A of the Dadar Matunga Estate for a term of 999 
years. In pursuance of the agreement the plaintiff was put in possession of 
that plot of land. At the request of the defendant the plaintiff agreed to 
transfer the benefit of the agreement for lease with the Municipal Corpora- 
tion to the defendant. Thereupon the defendant entered into possession of 
the plot of land and commenced to erect a building thereon. The materials 
for the construction of the building were supplied by one Keshavdas Mohan- 
das, and the amount therefor exceeded Rs. 5,000. Keshavdas Mohandas 
made pressing demands upon the defendant for the payment of that amount, 
and at the request of the defendant the plaintiff mortgaged the property to 
Keshavdas Mohandas by depositing the title deeds relating thereto to secure 
payment of a sum of Rs. 5,000 by a writing dated January 14, 1937. Under 
the terms of the writing the plaintiff covenanted to pay to Keshavdas Mohan- 
das on January 14, 1938, the sum of Rs. 5,000 and interest thereon at the rate 
of ten annas per Rs, 100 per Gujarati month with monthly rests. In connec- 
tion with the construction of the said building a further sum exceeding 
Rs. 5,000 became payable by the defendant to Keshavdas Mohandas. The 
plaintiff again at the request of the defendant effected a further charge on 
the property in favour of Keshavdas Mohandas to secure a further sum of 
Rs. 5,000 and interest by a writing dated March 23, 1937. The due date 
for the payment of this sum was also January 14, 1938. Under this writing 
the rate of interest was the satne as under the previous writing. On July 
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30, 1939, the defendant gave a writing to the plaintiff stating that in con- O.C. J. 
nection with the building transferred by the plaintiff to the defendant's name, 1942 
the defendant would be responsible for discharging the mortgages on the | ~~ 
same and that the defendant would execute another mortgage deed in favour yo SANAN 

, yie ORESHWAR 
of the mortgagee in place of those executed by the plaintiff. On July 29, j 
1939, the plaintiff at the request of the defendant wrote a letter to the MORESHWAR 
Bombay Municipality asking them to transfer the plot of land to the name MADAN 
of the defendant. The transfer was duly sanctioned by the Improvement „n, 
Committee of the Bombay Municipality on August 26, 1939. No formal 
lease has up till now been executed by the Bombay Municipality in favour 
of the defendant. The plaintiff thereafter on several occasions called upon 
the defendant to procure from Keshavdas Mohandas a release of the plaintiff 
from his liability under the mortgage and the deed of further charge, but 
the defendant failed to do so. The plaintiff alleges in the plaint that the 
defendant is in possession of the property and in enjoyment of the rents and 
profits thereof, and he has paid some interest to the mortgagee from time to 
time ; but a large amount of interest is in arrears and remains unpaid. The 
defendant has also failed to pay ground’ rent to the Bombay Municipality 
and to get the property duly insured. ‘The plaintiff submits that he exe- 
cuted the mortgage and the deed of further charge at the request of the 
defendant because the agreement for lease stood in the name of the plaintiff 
and, therefore, the defendant is liable to indemnify the plaintiff in respect of 
all liability under the mortgage and the deed of further charge. He, there- 
fore, prays that the defendant be ordered to procure from the mortgagee 
a release of the plaintiff from all liability under the deed of mortgage and 
further charge and also that the defendant may be ordered to pay into 
Court the sum required to pay off the whole amount due to the mortgagee 
under the mortgage and further charge and that the amount so brought into 
Court be utilised for the purpose of paying off the mortgage and further 
charge. 

When the suit was called on, Mr. Tendolkar for the defendant admitted 
all the facts alleged by the plaintiff in the plaint and raised only two issues 
to the effect (1) whether the plaint discloses any cause of action and (2) 
‘whether the suit was premature. Mr. Tendolkar argues that unless and until 
the indemnified has suffered a loss he is not entitled to sue the indemnifier 
and, according to him, as in this case there is no averment in the plaint that 
he has suffered any actual loss, there is no cause of action on which the 
plaintiff can sue and in any event the suit’is premature. Mr. Tendolkar 
relies for his arguments on ss. 124 and 125 of the Indian Contract Act, 
1872. Section 124 defines the contract of indemnity as a contract by which 
one party promises to safeguard the other from losa caused to him by the 
conduct of the promisor himself, or by the conduct of any other person. 
Mr. Tendolkar argues that what the promisor promises to save the promisee 
from is the loss caused to him and not loss which may be caused to him. 
Further, under s. 125 all that the promisee is entitled to recover from the 
promisor are damages which he may be compelled to pay in any suit in 
respect of any matter to which the promise to indemnify applies. Mr. Ten- 
dolkar contends that until the mortgagee files a suit against the plaintiff and 
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obtains judgment which the plaintiff is compelled to satisfy the plaintiff is 
not: entitled to sue the defendant. 

If the whole law- of indemnity was embodied in ss. 124 and. 125 of the 
Indian Contract Act, there would be considerable force in the contention of 
Mr. Tendolkar ; but that is obviously not so. The Indian Contract Act is 
both an amending and a consolidating Act, and it is not exhaustive of the 
law of contract to be applied by the Courts in India. Section 124 deals only 


‘ with one particular kind of indemnity which arises from a promise made by 


the indemnifier to save the indemnified from the loss caused to him by the 
conduct of the indemnifier himself or by the conduct of any other person, 
but does not deal with those classes of cases where the indemnity arises from 
Joss caused by events or accidents which do not or may not depend upon 
the conduct of the indemnifier or any other person, or by reason of liability 
incurred by something done oy the indemnified at the request of the in- 
demnifier. ° 

In the present suit the EE arises ae the plaintiff has become 
liable owing to something which he has done at the request of the defendant 
and therefore, in my opinion, s. 124 does not apply at all to the facts of 


_ this case. Further, s. 125, as the marginal nofe indicates, only deals with 


the rights of the indemnity-holder in the event of his being sued. Section 125 
is by no means exhaustive of the rights of the indemnity-holder as I shall 
presently point out. The indemnity-holder has other rights besides those 
mentioned in s. 125. 

Mr. Tendolkar has further relied on two decisions, one of our Court and 
the other of the High Court of Calcutta. In Shenker Nimbaji v. Laxman 
Supdu4 an appellate bench of this Court held that, under a contract of in- 
demnity the cause of action arises when the damage which the indemnity is 
intended to cover is suffered, and a suit brought before actual loss accrues 
is premature. The proposition of law stated in these wide terms undoubtedly 
supports the arguments of Mr. Tendolkar. But if one examines the facts of 
that case, the decision there did not require the enunciation of the law in 
these very extensive terms, and I am not prepared to extend the principle 
of that case beyond the facts proved there and for the decision of which it 
was necessary. The facts of that case were that one Supdu used to deposit 
monies with defendant No. 2. After the death of Supdu, defendant No. 2 
withdrew Rs. 5,000 from Supdu’s kkata and lent them to defendant No. I 
on a mortgage bond in his own favour. The plaintiffs, who were the sons of 
Supdu, protested” against this: and’ after some correspondence, defendant No. 
2° passed a promissory note for Rs. 5,000 in favour of the plaintiffs. The 
plaintiffs then filed a suit to recover Rs. 5,000 and interest from defendant 
No. 1 by sale of the mortgaged property and in case of deficit prayed for a 
decree against the estate of defendant No. 2 which was in the hands of his 
sons, defendant No. 2 having died during the pendency of the suit. On. 
these facts the. Court held that the plaintiffs could not sue the defendants 
in anticipation that the proceeds realised by. the sale of the mortgaged pro- 
perty- would be insufficient and there would be some deficit‘ left. The Court 
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construed the promissory note as an indemnity given by defendant No. 2 to 
the plaintiffs in case any loss was caused to them by his unauthorised med- 
dling with their money. As pointed out in the judgment, it was open to the 
‘plaintiffs to repudiate the mortgage transaction altogether and claim the 
whole of the amount from defendant No. 2, leaving him to file a suit against 
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to accept that mortgage transaction and to treat defendant No. 2 as their 
benamidar and, therefore, all that they claimed to recover from defendant 
No. 2 was the loss, if any, that they might suffer in consequence of the mort- 
gage transaction. It is, therefore, clear that if the plaintiffs recovered their 
full claim from the mortgaged property, defendant No. 2 would not be liable 
at all and, therefore, till the mortgaged property was sold and the deficit, 
_if any, ascertained it was impossible to say whether the plaintiffs had suffered 
any loss which defendant No. 2 could be called upon to indemnify. There- 
fore, on the peculiar facts of that case it was necessary that the plaintiffs 
should suffer actual loss before they could maintain their action on the in- 
demnity. But I am not prepared to read this judgment to mean that in 
no case can an indemnity-holder maintain an action against an indemnifier 
unless he has suffered actual loss. 

In Chand Bibi v. Santoshkumar PaP the father of the defendant purchased 
from the plaintiffs their eleven annas share in certain property. This pro- 
perty including some other property was mortgaged by the plaintiffs to secure 
a sum of Rs. 2,700. The. purchaser, the defendants father, covenanted to 
pay off the mortgage debt and release the property which he had purchased 
and the other property from the mortgage. He also agreed to indemnify 
the plaintiffs if they were made liable for the mortgage debt. The defend- 
ant’s father failed to pay off the mortgage debt, and the plaintiffs filed the 
action to enforce the covenant. In his judgment at p. 765 Mr. Justice Lort- 
Williams observed that as the plaintiffs had not yet had to pay anything in 
respect of the mortgage although they were called upon to do so, and as the 
mortgagee had not yet taken any proceedings on the mortgage, the plaintiffs 
had not yet suffered any damage, and, therefore, the suit was premature so 
fdr as the cause of action on the indemnity was concerned. With great 
respect to the learned Judge who decided this case it was not at all a consider- 
ed judgment on this particular point—no authorities having been cited before 
him. He also apparently overlooked the fact that he himself decided an 
earlier case of the same Court (Osmal Jamal & Sons, Ltd. v. Gopal Purshat- 
tam?). Further, although the facts of the case are not very clearly stated, 
it’ seems from the arguments of counsel that the covenant in the conveyance 
in favour of the defendant’s father was that the plaintiffs could not recover 
any amount from the purchaser until they paid the money to the mort- 
gagee. If that was so, then the decision turns on the construction of the 
actual language of the covenant. Further, it does not appear whether the 
plaintiffs were personally liable to the mortgagees because it would be open 
to the mortgagees to enforce their mortgage claim against the property con- 
veyed to the defendant’s father, and if they could recover the full amount 
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from the sale of that property, the plaintiffs might not be liable at all. In 
any case I prefer to follow the judgment of the same learned Judge in 
Osman Jamal & Sons, Lid. v. Gopal Purshattam, when he considered all the 
English authorities and delivered a considered, judgment. In that case the 
plaintiff company agreed to act as commission agents for the defendant firm 
for the purchase and sale of hessian and gunnies and charge commission on 
all such purchases, and the defendant firm agreed to indemnify the plaintiff 
company against all losses in respect of such transactions. Pursuant to the 


-agreement the plaintiff company purchased certain hessian from one Mali- 


ram Ramjidas. The defendant firm failed to pay for or take delivery of 
the hessian purchases. Maliram Ramjidas re-sold the hessian goods at less 
than the ‘contract price and claimed the difference as damages from the 
plaintiff company. The plaintiff company went into liquidation, and the 
Official Liquidator filed a suit to recover the amount claimed by Maliram 
Ramjidas from the defendant firm under’the indemnity. It was urged by 
the defendants that inasmuch as the plaintiffs had not yet paid any amount 
to Maliram Ramjidas in respect of their lability they were not at present 
entitled to maintain their suit under the indemnity. Mr. Justice Lort- 
Williams negatived the contention and passed a decree in favour of the 
plaintiff company with a direction that the amount when recovered from 
the defendant firm should be paid to Maliram Ramiidas. 

It is true that under the English common law no action could be main- 
tained until actual loss had been incurred. It was very soon realized that 
an indemnity might be worth very little indeed if the indemnified could not 
enforce his indemnity till he had actually paid the loss. If a suit was filed’ 
against him, ‘he had actually to wait till a judgment was pronounced, and 
it was only after he had satisfied the judgment that he could sue on his in- 
demnity. It is clear that this might under certain circumstances throw an 
intolerable burden upon the indemnity-holder. He might not be in a posi- 
tion to satisfy the judgment and yet he could not avail himself of his indem- 
nity till he had done so. Therefore the Court of equity stepped in and 
mitigated the rigour of the common law. The Court of equity held that if 
his liability had become absolute then he was entitled either to get the in- 
demnifier to pay off the claim or to pay into Court sufficient money which 
‘would constitute a fund for paying off the claim whenever it was ‘made. As 
a matter of fact, it hasbeen conceded at the bar by Mr. Tendolkar that in 
England the plaintiff could have maintained a suit of the nature which he 
has filed here ; but, as I have pointed out, Mr. Tendolkar contends that the 
law in this country is different. I have already held that ss. 124 and 125 
of the Indian Contract Act are not exhaustive of the law of indemnity and 
that the Courts here would apply the same equitable principles that the 
Courts in England do. Therefore, if the indemnified has incurred 4 liability 
and that liability is absolute, he is entitled to call upon the indemnifier to 
save him from that liability and to pay it off. 

It is further argued by Mr. Tendolkar that in this case the liability of the 
plaintiff is not absolute but contingent. Mr. Tendolkar says that there is 
nothing to show that if the mortgagee was to sue to enforce his mortgage 
and the property was sold, there would be any -deficit for which the plaintiff . 
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would be liable. Mr. Tendolkar overlooks the fact that under both the mort- ©. C.J. 
gage and the further charge there is a personal covenant by the plaintiff to pay 1942 
the amount due, and it would be open to the mortgagee to sue the plaintiff _ —~ 
on the personal covenant reserving his rights under the security. Therefore, Pec 
the liability of the plaintiff under the personal covenant is absolute and un- j 
conditional, and he would have na answer to a suit filed by the mortgagee MORESHWAR 
under that covenant. Mr. Tendolkar suggests that if such a suit were filed MADAN 
the Court would, under s. 68, sub-s. (2), of the Transfer of Property Act, Chagla J 
exercise its discretion and stay the suit, until the mortgagee had exhausted mee : 
all his available remedies against the mortgaged property or the mortgagee 
had abandoned his security. I do not propose to speculate as to what the 
Court might do in the event of this suit being filed. If the plaintiff is suff- 
ciently substantial—and I am told he is—the mortgagee may content him- 
self with obtaining a personal decree against him and give up his security. 
I, therefore; hold that the plaintiff is entitled to be indemnified by the de- 
fendant against all liability under the mortgage and the deed of further 
charge. 

Turning to the prayers of the plaint, the plaintiff wants a declaration that 
he is entitled to be indemnified by the defendant. I do not think he is so 
entitled as the defendant has never denied the indemnity nor challenged his 
rignt to be indemnified. 

The order that I will make will, therefore, be that the defendant be 
_ ordered to procure from the mortgagee a release of the plaintiff from all 
liability under the deed of mortgage and further charge. I give him three 
months’ time to do so. In default of his doing so, the defendant to pay into 
Court the amount’ required to pay off the whole amount due to the mort- 
gagee under the mortgage and further charge and that the amount so 
brought into Court to be utilised for the purpose of paying off the said 
mortgage and further charge. 

There will also be a decree for the plaintiff for the costs of the suit. 

It is not possible to’ ascertain today what would be the amount which 
the defendant would have to pay into Court in the event of his not 
procuring from the mortgagee a release of the plaintiff from all liability 
under the deed of mortgage and further charge. I have, therefore, not 
indicated the amount in the order I have made about payment by the de- 
fendant into Court of the money due under the mortgage. In case there is 
any difficulty as to working out this part of my order, I will give the parties 
liberty to apply under the decree. 


Suit decreed. 


Attorneys for plaintiff : Ferreira & Vallabhdas. 
Attorneys for defendant : M. N. Mankar & Co. 
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Before Mr. Justice Broomfield and Mr. Justice Sen. 


MAHADEVAPPA SOMAPPA BHUSARADDI 
Vv. 
DHARMAPPA SANNA NINGAPPA BHUSARADDI.* 


Civil Procedure Code (Act V of 1908), Sec. 11—Res judicata—Litigating under same 


title—Earlier decision on interpretation of law. 

A suit brought in 1928 by defendant No. 1 ended in a decree based on a 
compromise that the adoption of the plaintiff in 1927 by defendant No. 2, a 
widow in a joint Hindu family, was invalid as having taken place without the 
authority of her husband or the consent of his coparceners. It was based on the 
view of the law which then was prevalent. There having been a ehange in the 
law in 1932, defendant No. 2 again adopted the plaintiff in 1935. In 1937, 
the plaintiff sued for a declaration that his adoption in 1935 was valid, when 
he was met with the plea that he was barred by res judicata from setting up 
his adoption by reason of the decree in the suit of 1928 :— 


Held, (1) that the bar of res judicata did not apply, for the plaintiff could 
not be regarded as litigating under the same title in both the suits inasmuch as 
the title that he had sought to make out in the two suits, though of the same 
nature, had been derived from different transactions : 

Shidlingappa Maharudrappa v. Ramappa,' followed ; 

(2) that as regards defendant No. 2’s power to adopt, it could not be said 
that the same question as arose in the second suit was heard and decided in the 
first suit : : 

Langmead y. Mabb,2 Parsotam Gir v. Narbada Gtr and Tarini Charun 
Bhattacharaya v. Kedar Nath Haldar relied on; 

(3) that no Court could presume that the law relating to adoption would 
remain unaltered for all time or would be expected to make an unqualified pro- 
nouncement as to a party's legal capacity to act in a specific manner on a 
future date: 

Vishnu V. Ramling,’ followed ; 

(4) that an earlier decision on the interpretation of the law would not 
operate as res judicata in cases where the cause of action was different : 

Broken Hill Proprietary Co. v. Broken Hill Municipal Council,® followed. 

Hovystead v. Commissioner of Taxation,” distinguished. 

Tarini Charan Bhattacharya v. Kedar Nath Haldar, Sitaram v. Laxman,’ 

and Keshav v. Gangadhar 0 referred to; 


* First Appeal No. 45 of 1940, S. Cc. 1 Bom. L, R. 700. 
from the decision of G. A. Balse, 4 (1928) LL.R. 56 Cal. 725, F.B 
First Class Subordinate Judge at 5 (1901) I. L. R. 26 Bom. 25, 
Dharwar, in Special Suit No. 61 of s.c. 3 Bom L. R. 450. 
1937, 6 [1926] A. C. 94. 

(1941) Second Appeal No. 892 7 [1926] A. C. -155, 
of 1939, decided by Sen J., on Janu- 8 (1928) LL.R. 56 Cal. 723, F.B. 
ary 28, 1941 (Unrep.). ‘9 (1921) 23 Bom. L, R. 749. 
(1865) 13 C. B. N. S. 255, 270. 10 (1931) 33 Bom. L. R. 1443. 


3 (1899) L. R. 26 I. A, 175, 
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(5) that therefore the questions of defendant No. 2’s right to adopt and 
the validity of the plaintiff's adoption were not barred by res judicata in view 
of the decree in the first suit. 


Suit for declaration that an adoption was valid. 

A joint Hindu family consisted of two brothers, Somappa and Basavan- 
neppa. Somappa had a wife Dyamavva (defendant No, 2) but no sons. He 
died in December, 1911. Basavanneppa, who was unmarried, died within a 
few days of his brother’s death, on December 14, 1911. 

On October 3, 1927, defendant No. 2 adopted Mahadevappa (plaintiff) 
in absence of her husband’s authority and without the consent of his kins- 
men. Such adoption was recognised as valid in 1932 by the decision of the 
Privy Council in Bhimabai v. Gurunathgowda* Defendant No. 2 there- 
upon again adopted the plaintiff on November 8, 1925. 

Meanwhile, on November 9, 1927, Dharmappa, defendant No. 1, who was 
the paterndi grand uncle’s-son of Somappa, filed a suit (No. 50 of 1928) 
against plaintiff and defendant No. 2 for a declaration that defendant No. 2 
had no right to adopt the plaintiff, and that he was the owner of the property 
left by Basavanneppa, the last male holder, The suit ended on August 21, 
1928, in a decree passed in terms of a compromise, which provided :— 

“1, The plaintiff is the nearest heir and reversioner of Somappa, the husband of 
defendant No. 2 and Basavanneppa. 


2. As it cannot be established by evidence that deceased Somappa, husband of 
defendant No. 2, had authorized her to make an adoption, the defendants 1 and 2 


(present plaintiff and defendant No. 2) have given up the contention. Under no- 


circumstances had defendant No. 2 any right under the law to make an adoption. 
Therefore the adoption of defendant No. 1 (present plaintiff) is illegal and void. 
Defendant No. 1 (present plaintiff) is not the son of the deceased Somappa. 

3. Defendant No. 2 should enjoy the suit properties in her right as a widow 
during her lifetime, but shall not alienate them in any way. The plaintiff (present 
defendant No. 1) should take possession of the suit properties on the death of 
defendant No. 2. On the said properties defendant No. 1 had no right or interest 
whatever.” 


On September 7, 1937, the plaintiff Mahadevappa filed a suit against de- 
fendants Nos. 1 and 2 for a declaration that he was the validly adopted son 
of Somappa. 

The trial Court held that the plaintiff was adopted by defendant No. 2 on 
November 8, 1935, but that the questions of defendant No. 2’s right to adopt 
and of the validity of plaintiff's adoption were barred as res judicata in view 
of the decree in suit No. 50 of 1928. The Court, observed :— 


“The plaintiff relies on 22 Bom. 669 as showing that a pomt of law such as the 
one ın this case, namely, defendant No. 2’s ‘power to adopt, can never be res judi- 
cata. It will, however, be seen that the ruling loses all its force in view of later 
cases, viz., Sitaram v. Laxman (23 Bom. L., R. 749; 764) and Keshav v. Gangadhar 
(33 Bom. L. R. 1443, 1450. See 56 Cal. 723). 

When the whole of the consent decree in the former suit is read, one can find 
beyond all manner of doubt that the matter of defendant No. 2’s power to adopt 
was in issue in that suit and that the only ground on which present defendant No. 1 
relied in that suit so far as the present plaintiff’s right was concerned, was that the 
plaintiff's adoption was invalid for, want of defendant, No. 2's power to adopt.” 


1 (1932) 35 Bom. L. R. 200, P.C. 
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The plaintiff appealed to the High Court. 


H. C. Coyajee, with G. R. Madbhavi, for the appellant. 

G. N. Thakor, with G. P. Murdeshwer and R. N. Gundil, for respondent 
No. 1. p2 

K. R. Bengeri, for respondent No. 2, 


SEN J. This was a suit by the plaintiff-appellant for a declaration that he 
was the validly adopted -son of Somappa, the deceased husband of defend- 
ant No. 2. The part of his case with which we are now concerned is as 
follows. Somappa and Basavanneppa were two brothers in a joint Hindu 
family. Both of them died in December, 1911, Basavanneppa dying unmar- 
ried and Somappa leaving behind him his widow Dyamavva, defendant No. 2. 
Defendant No. 2 adopted the plaintiff on October 3, 1927, and there was an 
adoption deed which was registered a few days later. In suit No. 50 of 
1928 brought by defendant No. 1, who is a distant agnate of Sommappa, there 
was a compromise decree to the effect that the adoption was null and void, 
the reason for such compromise being that under the law of adoption as un- 
derstood then defendant No. 2 had no power to adopt without the authority 
of her husband or the consent of his undivided coparceners, and that no evi- 
dence was available to show that defendant No. 2 had got such authority or 
consent. Defendant No. 2 next adopted the plaintiff on November 8, 1935, 
and the present suit was brought on the strength of this adoption for a decla- 
ration that he was the validly adopted son of Somappa. As it had been 
agreed at the time of the adoption that the property of the family was to be 
enjoyed by defendant No. 2 during her lifetime no, relief was sought in this 
suit regarding any property. Defendant No. 1 denied the plaintiff’s adoption, 
but at the hearing he admitted the factum of the adoption. He contended, 
however, that the adoption was invalid, the principal ground for such con- 
tention being that the questions of defendant No. 2’s right to adopt and ‘the 
validity of the plaintiffs adoption were barred by res judicata in view of the 
decree in the previous suit No. 50-of 1928. The trial Court upheld this ob- 
jection and held that but for this ground the adoption was valid in law. It 
held that the matter directly and substantially in issue in both the suits was 
the question whether defendant No. 2 had the power to adopt. As decision 
on this question was held barred, the plaintiff’s suit failed. The learned Judge 
held that Chamanlal v. Bapubhai,1 relied on by the plaintiff, was inapplicable, 
and he applied the principles of Sitaram v. Laxman, Keshav v. Gangadhar, 
and Tarini Charan Bhattacharya v. Kedar Nath Haldar In the`result the 
plaintiff's suit was dismissed with costs. 

Mr. Coyajee on behalf of the appellant has not disputed the proposition 
that the decree in a former suit based on a compromise has to all intents and 
purposes the same effect, so far as the rule of res judicata is concerned, as a 
decree passed per invitum (Bhaishankar Nanabhai v. Morarji Keshavji & 
Co®). The. question that arises under s. 11 of the Civil Procedure Code is 
whether any matter directly and substantially in issue of suit No. 50 of 1928 

1 (1897) L L. R. 22 Bom. 669. 4 (1928) I. L.R. 56 Cal. 723, F.B 


2 (1921) 23 Bom. L. R. 749. 5 (1911) I L. R. 36 Bom. 283, 
3 (1931) 33 Bom. L. R. 1443. S. c 13 Bom. L. R. 950. 
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between the parties litigating under the same title as in the present suit, which 
was heard and finally decided in that suit, is now again directly and substan- 
tially in issue in the present suit. According to the learned trial Judge such 
a matter is the question whether defendant No. 2 had the power to adopt. In 
suit No. 50 of 1928 the plaintiff was the present defendant: No. 1, and defend- 
ants Nos. 1 and 2 in that suit are, respectively, the plaintiff and defendant 
No. 2 in the present suit. There is no doubt, therefore, that the two suits 
were between the same parties. One question that arises-is whether these 
parties are litigating under the same title. In suit No. 50 of 1928 Maha- 
devappa, i.e. defendant No. 1, claimed to have been adopted as Somappa’s 
son in 1927. In the present suit he claims to have béen adopted as Somappa’s 
son in 1935. It seems to me difficult to say, therefore, that he is litigating 
under the same title.’ The title that he has sought to make out in the two 
suits has, according to him, been derived from different transactions. Prima 
facie, therefore, his fitle in each suit, though of the same nature in both, is 
different. In Shidlingappa Madharudrappa v. Ramappa, which I decided 
sitting singly, the facts were somewhat similar to those in the present suit, 
and I held that the parties there could not. be s said to be litigating under the 
same title in the two successive suits. 

As regards the defendant’s power to adopt, can it be said that the same 
question, as arises in this case arose, was heard and was decided in suit No. 50 
of 1928? In Parsotam Gir v. Narbade Gir? a dictum of Willes J. in Lang- 
mead v. Mabb? is thus quoted (p. 183) :— 


“The conditions for the exclusion of jurisdiction on the ground of res judicata 
are, that the same identical matter shall have come in question already in a court 


of competent jurisdiction, that the matter shall have been controverted, and that it. 


shall have been finally decided.” 


In Tarim Charan Bhattacharya v. Kedar Nath Haldar Rankin C. J. re- 
marked (p. 736) :— 


“In any case in which it is found that the matter directly and substantially in 
issue has been directly and substantially in issue in the former suit and has been 
heard and finally decided by such Court, the principle of res judicata is not to be 
ignored merely on the ground that the reasoning, whether in law or otherwise, of 
the previous decision can be attacked on a particular point. On the other hand, it 
is plain from the terms of section 11 of the Code that what is made conclusive bet- 
ween the parties is the decision of the court:and that the reasoning of the court is 
not necessarily the same thing as its decision. The object of the doctrine of res 
judicata is not to fasten upon parties special principles of law.as applicable to them 
inter se, but to ascertain their rights and the facts upon which these rights directly 
‘and substantially depend ; and to prevent this ascertainment from becoming nuga- 
tory by precluding the pate from re-opening or aa that which has been 
finally decided.” 


In the plaint in suit No. 50 of 1928 it was stated that defendant No. 2 
being the widow of an undivided coparcener had no right over the property 
and had no power to make any adoption. In paragraph'2 of the decree, on 
this point it was stated that “under no circumstances had the defendant any 


1 (1941) Second Appeal No. 892 s. Cc. 1 Bom. L. R. 700. 
of 1939, decided by Sen J., on Janu- 3 (1865) 18 C.BNS., 255, 270. 
ary 28, 1941 (Unrep.). 4 (1928) LL.R. 56 Cal. 723, F.B. 


2 (1899) L. R. 26 I. A. 175, 
R. 90. 
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right under the law to make an adoption.” The wording of both these pas- 
sages no doubt appears at first sight to refer to defendant No. 2’s general 
power to adopt, including her power to make an adoption in future. But it 
appears to us improbable that the plaintiff asked the Court to consider the 
question of defendant No. 2’s power to adopt throughout her lifetime. The 
prayer clause in the plaint shows that he wanted a declaration that defendant 
No. 2 had no right to adopt defendant No. 1 and that the adoption of the 
latter was void. The decree also, after saying, “ Under no circumstances had 
the defendant any right under the law to make an adoption”, stated, 
“Therefore the adoption of defendant is illegal and void.” No Court could 
presume that the law relating to adoption would remain unaltered for all 
time or would be expected to make an unqualified pronouncement as to a 
party’s legal capacity to act in a specific manner on a future date. 

In Vishnu v. Ramling the plaintiff, a khot, sued to recover thal (rent- 
in-kind) from the defendants for the years 1898-99 including the rent for the 
betel-nut trees growing on the land. The question arose whether the claim 
in respect of the betel-nuts was res judicata owing to a decision in a prior 
suit between the same parties, the plaintiff having claimed in it inter alia the 
rent for the betel-nuts for the year 1897-98. In that suit the plaintiff had 
alleged that the defendants were liable to pay thal to the plaintiff “ according 
to practice” without alleging what the rate was according to practice or that 
according to practice the defendants were liable to pay thal with respect to 
betel-nuts. Chandavarkar J. held that as the defendants’ liability in respect 
of betel-nuts not only for the year 1897-98 but for all years “ according to 
practice ” had not been alleged, and therefore had not directly and substanti- 
ally been in issue in the previous suit, the claim in the second suit was not 
barred by res judicata. In our present case also, it does not appear to us 
that the defendant’s right to adopt for all years was alleged or decided in the 
earlier suit. 

There are certain authorities to the effect that an earlier decision on an 
issue of law, though the cause of action in a subsequent suit is different, is 
res judicata, eg. Tarini Charan Bhattacharya V. Kedar Nath Haldar, Sita- 
ram v. Laxman, and Keshav v. Gangadhar. We have, however, been referred 
to two English cases, Broken Hill) Proprietary Co. v. Broken Hill Municipal 
Council? and Hoystead v. Commissioner of Taxation’ Myr. Coyajee has 
relied on the first and Mr. Thakor on the second of these two cases. In 
Broken Hill Proprietary Co. v, Brokén Hill Municipal Council, the question 
for determination was as to the correct method of ascertaining the annual 
value of the mine of the appellants for rating purposes for the years 1919, 
1920 and 1921, and the question turned upon the construction of a section of 
the Local Government Act, 1919, of New South Wales. The company had 
been assessed for the previous years, 1917 to 1919, on a particular construction 
of the section, and that construction had been upheld by the High Court of 
Australia. The same method of assessment was adopted for the years 1919 
to 1921 and was upheld by the Supreme Court. The assessee company 


1 (1901) I. L. R. 26 Bom, 25, 2 [1926] A. C. 94. 
s.c. 3 Bom. L. R. 450. 3 [1926] A. C. 155. 
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appealed to the Privy Council. It was contended that the question as to the 
method of valuation was res judicata. But their Lordships said (p. 100) :— 

“There is, however, no substance in this contention. The decisién of the High 
Court related to a valuation and a liability to a tax in a previous year, and no 
doubt as regards that year the decision could’ not be disputed. The present case 
relates to a new question, namely, the valuation for a different year and the liability 


for that year. It is not eadem questio, and therefore the principle of res judicata 
cannot apply.” 


This case shows that according to the English law an erroneous decision on 
the interpretation of a statute does not operate as res judicata; and there 
appears to be no reason to think that s. 11 of the Code of Civil Procedure 
Jays down a different principle of law. 

In Hoystead v. Commissioner of Taxation? there had been an assessment 
on the annual income of an estate in Australia, divisible under a will between 
the testatgr’s daughters, for the financial year 1918-19 under the Land Tax 
Assessment Act of Australia ; and the trustees who were administering that 
estate claimed under a section of that Act a deduction of £5,000 in respect 
of the shares of each daughter. The case having been stated for the opinion 
of the Full Court of the High Court upon the questions (1) whether 
the shares of the joint owners were the original shares within the 
meaning of that section, and (2) how many deductions of £5,000 should be 
made, the answers returned by the Full Court were: (1) the shares of the 
six children surviving at the date of the assessment and (2) six; and judg- 
ment was entered accordingly. In the next year, 1919-20, the Commissioner 
of Taxation allowed only one deduction of £5,000, contending that the bene- 
ficiaries were not joint owners within the meaning of that Act. It was held 
that although in the previous litigation no express decision had been given 
whether the beneficiaries were joint owners, it being assumed and admitted 
that they were, the matter so admitted was fundamental to the decision then 
given, and the Commissioner was estopped from proceeding upon a different 
view ; and their Lordships remarked that though the original admission 
might have been erroneous, that admission could not be withdrawn and a 
fresh litigation started with a view of obtaining another judgment upon a 
different assumption of fact. Then their Lordships stated (p. 165) :— 

“ Parties are not permitted to begin fresh litigations because of new views they 
may entertain of the law of the case, or new versions which they present as to what 
should be a proper apprehension by the Court of the legal result either of the con- 


struction of the documents or the weight of certain circumstances. If this were 
permitted litigation would have no end, except when legal ingenuity is exhausted.” 


It will be seen, therefore, that the decision in this case was not based on the 
principle of res judicata, but really upon an admission made by the Commis- 
sidner relating to a fact which remained fundamentally the same in the suc- 
cessive litigations, and that there had been no change in Jaw and the inter- 
pretation of the law. We think' that the case which really applies is Broken 
Hill Proprietary Co. v. Broken Hill Municipal Council, and that case shows 
that where the cause of action is different, an earlier decision on the inter- 
pretation of the law will not operate as res judicata. 


1 [1926] A. C. 155. 
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Mr. Thakor has relied on the words in the decree in the suit of 1928, “ The 
plaintiff should take possession of the suit properties on the death of the 
defendant No. 2,” and has contended that these words show that the defend- 
ant’s right was decided for all time, because such a direction could not have 
been given if there was any possibility of defendant No. 2 making a fresh 
adoption and thereby creating fresh rights in the adopted son. It seems to 
us that this is a very slender foundation for the conclusion that the right of 
defendant No. 2 to adopt was decided for all time. In view of the law then 
prevailing, such a direction would ordinarily be expected to be made in conse- 
quence of the decision that defendant No. 2 had no right to adopt at the 
time of the suit. The passage is not a material part of the decree, and, in 
eur opinion, is insufficient to show that the decision was as to defendant 
No. 2’s future right of adoption. Mr. Thakor has also asked us to apply 
the test, whether defendant No. 2 could, after the decision in suit No. 50 of 
1928, have made a fresh adoption on the very next day. It seems o us that 
it would be difficult to say that defendant No. 2 was actually precluded from 
making such an adoption. In view of the law then prevailing, no doubt it 
would have been thouglft futile for her to make a fresh adoption immediately 
after the decree. We think that the question as to defendant No. 2’s power 
to adopt which arose im suit No. 50 of 1928 and was decided therein, was 
limited to the occasion on which the adoption was alleged to have been made, 
or at least to the period up to the date of that suit, so that it can be said 
that the decision in that suit was that defendant No. 2 had no right to adopt 
in 1927 or at any time up to the date of that suit. In the present suit what 
the Court has to consider is whether defendant No. 2 had the power to adopt 
in 1935. These appear to us to be two different questions and we must hold 
that there is no such identity of issues in the two suits as is required under 
s. 11 of the Civil Procedure Code. Accordingly, we hold that the learned 
trial Judge was wrong in finding that the questions of defendant No. 2’s right 
to adopt and the validity of the plaintiff’s right to adoption were barred by 
ves judicata in view of the decree of 1928. 

Mr. Thakor has argued that if we come to that conclusion, the only decla- 
ration which can be given to the plaintiff would be a declaration in the form 
of the decree in Radhabai v. Rajaram® That was a case in which the 
plaintiff had sued for a declaration that her adoption of defendant No. 2 
was invalid and could not prevent the plaintiff from succeeding to the pro- 
perty. The widow in that case was a widow of a gotraja sapinda of the last 
male holder who had succeeded under the rule established by Lzlloobhoy 
Bappoobhoy v. Cassibai? and it was held that such a widow could not by 
adoption alter, after her death, the devolution of the property to which she 
was entitled as such widow. The declaration given in that case was that the 
adoption was valid but did not affect the devolution of the property inherited 
by defendant No. 1 as the widow of a gotraja,sapinda as against the plaintiff. 
In the present . case it is no doubt true that defendant No. 2 was a widow of 
a goltraja sapinda of Basavanneppa, the last holder, but we are not called 
upon to make any declaration as regards property in this case. The plaintiff 


1 (1987) 40 Bom. L, R. 559, 2 (1880) L. R.7 I. A. 212. 
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has deliberately sought no relief regarding the property and has given a reason 
why he has excluded questions relating to property from this suit. He is, 
therefore, not entitled to any declaration relating to his rights as to property. 

“The appeal, therefore, must be allowed, the decree of the lower Court set 
aside, and the plaintiff will be entitled to a declaration that his adoption in 
1935 is a lawful and valid adoption. But we express no opinion as to any 
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get his costs throughout from respondent No. 1. 

BROOMFIELD J. I agree that the plaintiffs claim for a declaration of the 
validity of his adoption in 1935 is not barred by res judicata by reason of his 
adopted mother’s right to adopt having been negatived in the suit of 1928. 
In that suit defendant No. 2’s right to adopt was no doubt in controversy and 
was decided. But that was only with reference to the particular adoption 
which had already taken place. The Court did not, and, in our opinion, 
could not*decide such a question for all time. The law might change. For 
‘practical purposes it has changed. The law as it affects the people is ‘the 
law as it is administered by the Courts, and the decision of the Privy Council 
in Bhimabai v. Gurunathgouda’ changed the manner in which the law of 
adoption has been interpreted and administered in this Province. No injunc- 
tion restraining defendant No. 2 in perpetuity was granted in the former suit, 
and it is difficult to see how any such injunction could have been granted. 
As provided in s. 54 of the Specific Relief Act, a perpetual injunction may be 
granted to prevent the breach of an obligation existing in favour of the appli- 
cant. Defendant No. 2 was not under any obligation to the plaintiff in the 
suit of 1928 to refrain from making a lawful adoption, nor had he any right 
to ask the Court to prevent her from doing so. It does not appear to me 
that the Court ever applied its mind to the question whether defendant No. 2 
could be or should be restrained perpetually. But if it had applied its mind 
to that question and if it had been asked to make an injunction of that kind, 
it could only have done so rebus sic stantibus, subject to the law remaining 
_ the same. 

We have been referred to two decisions of the House of Lords reported in 
the same volume, ‘Broken Hill Proprietary Co. v. Broken Hill Municipal 
Council? and Hoystead v. Commissioner of Taxation® Mr. Coyajee for the 
appellant relies on the former and Mr. Thakor for the respondents on the 
latter. The latter, however, seems to be rather a case of estoppel or appro- 
bating and reprobating than of res judicata. Moreover the observations on 
which Mr. Thakor relies (which have been quoted by my learned brother) 
seem to imply that the facts were the same at the material times, and the 
party was held to be estopped by a previous admission from changing the 
basis of his claim based on those facts. The other case seems to me to be 
much more in point. 

A question very similar to the present came before my learned brother in 
Shidlingappa Maharudrappa w. Rameappa* He overruled the plea of res 
judicata there on the ground that the adopted son, who in that case brought 

1 (19382) 35 Bom. L. R. 200 P.C. 4 (1941) S. A. No. 892 of 1939, 


2 [1926] A. C. 94, l decided by Sen Ja on January 28, 
3 [1926] A. C. 155, 1941 (Unrep.). 
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of 1928, namely, in the capacity of an adopted son. 
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both suits, was not litigating under the same title. Waıth respect, I think, 
there is much to be said for this view. It is true that “litigating under the 
same title” has generally been interpreted to mean “in the same capacity.” 
The plaintiff here is litigating in the same capacity in this suit as in the suit 
All the same, I doubt 
very much whether he can be said to be litigating under the same title. One 
of the matters to be considered must, I think, be whether the claim put for- 
ward in the second suit could have been put forward in the first, and obviously 
plaintiff could not have set up his adoption in 1935 in the suit of 1928. 

Mr. Thakor relies on the fact that the decree in the former suit directed 
that the then plaintiff, now defendant No. 1, was to take possession of the 
property on the death of defendant No. 2. He argues that that implies that 
no future adoption could be made and that the former decree would not be 
affected if the present adoption is now upheld.. But it is well settled that the 
validity of an adoption is not dependent on any question of vesting or divest- 
ing of property. The plaintiff here asked for a bare declaration of the validity 
of his adoption, and, in our opinion, he is entitled to it. We are not called 
upon to consider any question of right to property. 


Appeal allowed. 


Before Mr. Justice Broomfield and Mr. Justice. Macklin. 


PRABHAKAR BHASKAR PARULEKAR 
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Land Revenue Rules, 1921, r. 43 t—Land for building sites—Whether such land can 
be granted on restricted tenure—Adverse possession—Requisites of. 


* First Appeal No. 57 of 1940, 
from the decision of H. C. Desai, 
First Class Subordinate Judge at Rat- 
nagiri, in Special Suit No. 68 of 


1988. 


t The rule runs thus :— 

43(1) Save in special cases in 
which the Collector with the sanc- 
tion of Government otherwise directs, 
or in localities falling under r. 44, 
land for building sites shall be grant- 
ed in accordance with the following 
provisions :—~ 

(a) The land shall be granted in 
perpetuity subject to the provisions 
of the first paragraph of section 68, 
and shall be transferable. 

(b) Where the land has already 
been assessed for agriculture, the as- 
sessment shall be altered under 


whichever of rules 81 to 85 has been 
applied to the locality. 

(c) Where the land has not been 
assessed the Collector shall fix the 
assessment in accordance with the 
principles laid down for alteration of 
assessment in rules 81 to 86 and the 
provisions of the said rules shall as 
far as may be, apply. 

(d) All such assessments shall be 
fixed for the period specified in 
Rule 87(a@) and may be commuted 
when they do not exceed one rupee 
in accordance with the provisions of 
rule 88. 

(2) In the case of such grants an 
agreement in form F or form H, as 
the Collector may deem fit, shall 
ordinarily be taken from the person 
intending to become the occupant, 
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Under r. 43 of the Land Revenue Rules, 1921, building sites can be grant- 
ed on restricted tenure, i.e. on an inalienable tenure. 

The principle of law as to what is necessary to constitute adverse possession 
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is that the possession required must be adequate in continuity, in publicity and PRABHAKAR ; 


in extent to show that it is possession adverse to the competitor. The classical 
rule is that the possession should be nec vi nec clam nec precario. It is not 
necessary that the adverse possession should be shown to have been brought to 
the knowledge of the owner. It is sufficient that the possession should be overt 
and without any attempt at concealment, so that the person against whom time 
is running ought, if he exercises due vigilance, to be aware of what is happening. 

Secretary of State for India V. Debendra Lal Khan: and Srischandra Nandy 
v. Batjnath Jugal Kishore, followed. 


SuIT for property. 
The facts are fully set out in the judgment. 


P. B. Shingne, with T. N. Walavalkar, for the appellants. 
K. S. Rele, for respondent No. 1. 


BROOMFIELD J. This is an appeal by some of the defendants in a suit 
brought by respondent No. 1 for possession of certain immoveable properties. 

The properties consisted of a house site survey No. 126B and a bungalow 
built thereon at Vijayadurg and a number of fields in the villages of Vijaya- 
durg and Giraye in the Devgad taluka of the Ratnagiri district. The basis 
of the respondent-plaintiff’s claim is that the properties belonged to Vishnu 
defendant No. 1 who sold them to Himatlal Manji & Co., a firm of Marwaris 
doing business in Bombay, on July 29, 1926. The plaintiff purchased from 
the Marwaris on January 19, 1937. The defendants, except Nos. 13 to 19 
who are tenants, are all relations of defendant No. 1. Defendant No. 3 is his 
brother and the others are the sons of his two other brothers Bhaskar and 
Vithal. They all claim to have become owners by adverse possession. De- 
fendant No. 6 who is the principal defendant claims to be the owner of sur- 
vey No. 126B and the bungalow under the circumstances shortly to be ex- 
plained. He also contends that one of the properties, viz. a godown attached 
to the bungalow, has not been sold to Himatlal Manji & Co. nor to the 
plaintiff. The trial Court decreed the suit in respect of all the properties 
and reliefs ¢laimed. 

A very large part of the record of the case is taken up with survey No. 126B 
which has had a curious history. The site was Government waste land and 
it was put up for auction on May 22, 1916, and purchased by one Jaokar. 


and in the case of land in develop- 
ment schemes undertaken by Govern- 
ment in the Bombay Suburban dis- 
trict an agreement shall be taken in 
form HH. In the case of grants in 
which an agreement ‘in form H is, to 
be taken, the Collector may, with the 
approval of the Commissioner, annex 
such additional conditions to the 
grant as the Collector thinks fit. 

(3) When the Jand is granted on 
inalienable tenure, the clause speci- 


fied in form I shall be added to the 
agreement. 

(4) The declaration below the 
agreement shall be subscribed by at 
least one respectable witness and by 
the patel and village accountant of 
the village in which the land is situ- 
ate. 

1 (1933) L. R. 61 I. A. 78, 

s.c. 36 Bom. L. R. 249. 

2 (19384) L. R. 62 I. A. 40, 

Sc: 37 Bom. L. R. 323. 
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Exhibit 185 is the conditions of sale. One condition, No. 9,. was that the 
purchaser had to obtain the written permission of the Mamlatdar or Mahal- 
kari before cultivating the land (laguad karne). There is a reference to s. 60 
of the Bombay Land Revenue Code which requires that permission has to be 
obtained before entering upon occupation of an unoccupied land. So that 
this condition may mean that if the purchaser desired to cultivate or occupy 
the land in any other way he had to obtain permission. It is further pro- 
vided in condition No. 9 that in order to obtain this permission it was neces- 
sary to execute a kabulayat in the prescribed form. Condition No. 13 was 
that the purchaser would have no right of leasing, mortgaging or selling the 
land. There was nothing in the conditions of sale about building on the 
land, but the Assistant Collector, who was asked to report whether there was 
any objection to the sale to Jaokar, mentioned that the land was required 
for building a house. The Collector ordered that as the Jand was wanted 
for building rent must be fixed. The Assistant Collector suggested a rent 
of four annas per guntha, and on January 7, 1917, the Collector sanctioned 
this proposal and ordered that further steps should be taken to give effect 
to the sale. The Mamlatdar informed Jaokar the purchaser and recovered 


` the balance of the purchase prite from him. On October 4, 1917, the Col- 


lector ordered the Mamlatdar to give possession to him and possession was 
given on November 29, 1917. | 

Exhibit 242, which is undated but appears to be of the year 1922, is a 
declaration by the purchaser Jaokar that he had purchased on behalf of 
Vishnu defendant No. 1. He mentioned that Vishnu had built a bungalow 
on the land. The Revenue Authorities accepted the position that defendant 
No. 1 was the real owner and on January 6, 1923, defendant No. 1’s name 
was entered in the revenue records in place of Jaokar. Prior to this on Octo- 
ber 18, 1922, defendant No. 1 had obtained a formal conveyance from Jaokar. 


About this time the pot hissa survey was being made and it was discovered 
that the area of survey No. 126B was not two gunthas, as it had been sup- 
posed to be, but four gunthas. The records were corrected and the Collector 
ordered that rent should be recovered from defendant No. 1 for four gunthas 


‘at the rate already fixed. This was in 1923, the Collector’s last order being 


December 11, 1923, and nothing happened for four years as far as the record 
of this case shows. 


In December, 1927, the Mamlatdar reported that no kabulayat had been 
taken from the purchaser and suggested that it ought to be taken from de- 
fendant No. 1. The Assistant Collector ordered that that should be done if 
Jaokar consented. Then on March 27, 1928, the Mamlatdar reported 
(exhibit 245) that two notices had been sent to Vishnu who had first asked 
for time but afterwards avoided service. He suggested, however, that as a 
bungalow had been built on the land the kabulayat might be dispensed with. 


_ The Collector, however, took a different view. He was of opinion that a 


kabulyat was necessary under the conditions of sale, and as defendant No. 1 
had refused to execute one, he ordered on May 14, 1929, that the order for 
the grant of the land dated January 6, 1917, should be cancelled and that it 
should be put up to auction again. I ‘have already mentioned an order made 
by the Collector on January 7, 1917, but no order dated January 6, 1917, is 
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on the record. Accordingly the site was put up for sale again. The procla- 
mation, which is exhibit 248, states that the conditions of sale were to be 
ascertained from the Mamlatdar’s katchery and it appears that the conditions 
were the same as before, including the one about taking a kabulayat and the 
prohibition against alienation. Nothing was said about the building on the 
land. 

The sale took place on October 14, 1929, and defendant No. 6 was the 
highest bidder. On January 23, 1930, the Collector sanctioned the sale to 
him and ordered that possession should be given. In this order, exhibit 250, 
the Collector said “ We cannot take any action regarding the building on the 
land.” Defendant No. 6 actually got possession from Government on May 2, 
1936. Shortly after that, on May 21, 1930, we have a report of the Mamlat- 
dar, exhibit 247, pointing out that the order for sale in 1916 had said nothing 
about restricted tenure and suggesting that condition No. 13 containing the 
prohibition against alienation was not struck out from the printed list of 
-conditions owing to the mistake of a clerk. The Mamlatdar said that Vishnu 
defendant No. 1 had objected to execute a kabulayat on the restricted tenure. 
He said that the condition had not been scored ‘out om the occasion of the 
second sale also and the new purchaser had accepted the condition, but he 
‘wanted to know why the condition was imposed. This report was forwarded 
by the Assistant Collector who stated that as the new purchaser had pur- 
chased under the restricted tenure nothing need be done. The Collector, 
however, ordered on June 10, 1930, that as no order about restricted tenure 
had been made, it was a mistake to insert the condition, and therefore a new 
kabulayat should be obtained. That was done, so that defendant No. 6 now 
holds the site as transferable property. 

The plaintiff’s case, which the trial Court has accepted, is that the Collector 
had no power to cancel the grant to Jaokar and’ defendant No. 1, that the sub- 
sequent grant to defendant No. 6 may be ignored and that title duly passed 
from defendant No. 1 to Himatlal Manji & Co. and so' to the plaintiff. The 
Jearned Judge’s reasoning is this. According to him building sites cannot be 
granted on restricted tenure. Everyone knew that Jaokar wanted the land 
for building, so that it was understood that the grant was to be unrestricted. 
‘The clause in the conditions of auction was left in by the mistake of a clerk. 
There was no justification therefore for calling on defendant No. 1 to execute 
.a kabulyat containing this condition, and moreover it was contrary to natural 
justice to set aside the grant without notice to the real owner, Himatlal Manji 
& Co. 

This is not altogether a correct statement of the position. The learned 
Judge is wrong in saying that building sites cannot be granted on restricted 
tenure. Rule 43 of the Land Revenue Rules of 1921 provides that the land 
may be granted on an inalienable tenure, though it also says that “save in 
‘special cases in which the Collector with the sanction of Government otherwise 
directs, or in certain localities, building sites shall be granted in perpetuity 
‘and shall be transferable.” The rule also provides for the taking of a kabu- 
layat’ from the grantee in one of two specified forms. It is clear from these 
forms F and H in the appendix to the rules that one of the objects of taking 
‘a kabulayat is to get-an undertaking for payment of the land revenue. As 
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“no special order seems to have been passed under r. 43, the Collector ulti- 
mately took the view that the condition prohibiting alienation should not have 
been inserted. But there is no reason to suppose that there was any definite 
understanding about this matter when the sale took place. Condition No. 13 
may simply have been overlooked. The statement in the Mamlatdar’s report 


Krrisanarao of May 21, 1930, that Vishnu’s main objection to the passing of a kabulayat 


" MOROBA 


Broomfield ]. 


was this condition about restricted tenure is a little difficult to reconcile with 
his earlier report exhibit 245 dated March 27, 1928, in which he said that 
Vishnu was evading sérvice of the notice. But supposing that this was 
Vishnu’s reason for declining to execute a kabulayat, it can hardly be said-to 
be sufficient. As Dewan Bahadur Shinge who appears for the appellants says, 
the proper course for him was to move the authorities to delete the condition, 
which would probably have been done in his case as it was in the case of 
defendant No. 6. As for the fact that no notice was given to Himatlal Manji 
& Co., there is no evidence that the revenue authorities were adware of the 
transfer to him. It was not reported to the village officers for entry in the 
Record of Rights until January, 1931. 

' We have been referred to various sections of the Bombay Land Revenue 
Code, viz. ss. 62, 68 and 79A in support of the appellants’ contention that the 
cancellation of the grant was within the Collector’s powers. Mr. Rele for 
the plaintiff on the other hand relies on s. 172 which says that after confirma- 
tion a sale becomes absolute as against all persons whomsoever. We think, 
however, that as Government has not been made a party it would be futile to 
consider the question. We cannot be sure that all the relevant facts are 
before us, nor even that the legal position has been correctly stated. No 
decree which could be passed in this suit could be binding on the revenue 
authorities who would be entitled to treat defendant No. 6 as the owner of the 
site until the orders cancelling the grant to defendant No. 1 and ré-granting 
the site to defendant No. 6 are set aside in a properly constituted suit. 

Mr. Rele referred us to Amolaek Banechand v. Dhondi? where Government 
was added as a party even in a second appeal at the instance of the Court. 
But we can see no good reason why that course should be adopted ’in this case, 
and moreover there is the difficulty about limitation. The relief sought is. 
obviously inconsistent with the orders of the Collector, and a suit ought to 
have been brought to set them aside within a year under art. 14 of the Indian 
Limitation Act. We think that plaintiffs claim to survey No. 126B is un- 
sustainable. l l l m 

So far we have only dealt with the site. The bungalow was admittedly’ 
built by defendant No. 1. The maxim omne quod inaedificatur solo, solo 
cedit does not apply in India. as was pointed out by the Privy Council in. 
Vallabhdas Naranji v. Development Officer, Bandra. Vishnu; when he lost 
his right to the land, was entitled as against Government to remove the build- 
ing or else to be allowed compensation for the value of the building at the 
option of Government. His successor in title must, we think, have the same 
right against defendant No. 6. That of course is subject to the finding on. 
the question of adverse possession which has now to be considered. 


1 (1906) I: L. R. 30 Bom. 466, 2 (1929) L. R. 56 I. A. 259, 
5.0. 8 Bom. L. R. 360. s.c. 31° Bom. L. R. 834. 
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~ It is common ground that the suit properties belonged to defendant No.1 A. C.J. 
and that his brothers had no interest in them. The sale deeds by which he 1942 
purchased them are on record. Exhibit 201 is a notice which he sent to his —* 
three brothers in the year 1922 announcing his separation from the family, pe 
giving up his right to any share in the family. property, and agreeing to pay i 
some of the debts of his brother Bhaskar, but disclaiming liability for any KRISHNARAO 
future debts. Exhibit 97' dated October 30, 1922, is a declaration made by MoroBa 
defendant No. 1’s three brothers before a Notary Public in which they re- = 
nounced all interest in the properties of defendant No. 1, i.e. the properties EORR ` 
now in suit. They admitted that they were his self-acquired properties and 
that he was the sole owner. Defendant’ No. 6 has stated in his evidence that 
Shankar defendant No. 3 separated in 1923, but Bhaskar and Vithal and 
their sons remained joint. In 1929 Shankar brought a suit against Bhaskar, 
Vithal, Vishnu and Himatlal Manji & Co. The Marwari firm was impleaded 
_as the mortgagee of some property at Bassein. The suit was for possession 
of a third share in the family properties. The plaintiff Shankar alleged that 
Vishnu, then defendant No. 3, had relinquished his share in these. Vishnu 
did not put in an appearance and apparently Shankar was not able to prove 
the relinquishment. So that on the evidence it was held that he was entitled 
not to one-third but to one-fourth. But the point to be noticed is that the 
properties now in suit were not included in Shankar’s suit; and, as I say, it 
is common ground that these were the property of defendant No. 1. 

In attempting to set up adverse possession the appellants are faced with 
the obvious difficulty that the suit is brought within twelve years of the sale 
by defendant No. 1 to Himatlal Manji & Co. The sale was in July, 1926. 
The suit was brought in April, 1938. It has not been very seriously disputed ° 
on behalf of the plaintiff that there has been adverse possession since the 
Marwaris became the owners. Théir interests appéar to be confined to Bom- 
bay and they have done little or nothing in connection with this property. 
But in order to make out adverse possession’ for the statutory period the 
appellants have got to show that the possession of the contesting defendants 
became adverse while defendant No. 1 continued i be the owner and before 
he sold to the Marwaris. 

Defendant No. 1 appears to have spent most of his time in Bombay. He 
is described by defendant No. 6 as being a very “fashionable” person, by 
which he seems to mean sophisticated, or the opposite of countrified. He ap- 
parently had no use for the estate in Vijayadurg except as a place where he 
could get some shooting. It is in evidence that he made occasional visits to 
his family home. One of the witnesses says that he sometimes stayed in the 
bungalow in suit. All the other witnesses say that he stayed in the family 
house. He had mortgaged all these properties to the Marwaris in 1922 and 
1923 and, as already stated, he sold them to pay off the mortgage debt in 
July, 1926. After that naturally he took no interest in the estate. For some 
reason which has not been adequately explained, the Marwari purchasers 
Himatlal Manji & Co. never took possession and indeed never made any 
attempt to get pogsession. In 1927, when one Kadam got the suit properties 
attached in execution of a decree against defendant No. 1, they asserted their 
ownership and got the attachment set aside. In December, 1930, and 
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January, 1931, they got their names entered in the Record of Rights as pur- 
chasers. Apart from that they did nothing at all and it seems that they never 
received an anna of income from the estate. Under the circumstances it was 
very easy for the defendants to get into possession and it is not seriously dis- 
puted that for several years at any rate after the date of the Marwaris’ 


KRISHNARAO purchase their possession has been adverse to the owners. But that would 


MoroBa 
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not be sufficient to make up the statutory: period. On the face of it it seems 
to be somewhat unlikely that defendant No. 1’s relations would conceive the 
idea of setting up a title hostile to him from the very beginning. It is quite 
clear that he had not abandoned this estate which was his separate property 
as he had abandoned his share in the family properties. The probabilities 
seem to be somewhat against the theory that their possession’ was adverse 
prior to 1926, and it is necessary to scrutinise the evidence with’ some care in 
order to ascertain whether it really does carry the adverse possession suffi- 
ciently far back. 

The evidence which the appellants have produced -is both documentary and 
oral. But the documentary evidence on examination turns out to have very 
little value. There are receipts for the payment of assessment first by 
Bhaskar and then by one or the other contesting defendants from: 1923 to 
1938. So far as we have been able to make out, these relate to all the suit 
properties, but the payment was made in the name of the owner, 1e. firstly 
defendant No. 1 and afterwards Himatlal Manji & Co. after the transfer to 
them was notified. Payment of assessment, therefore, proves little or nothing. 

There ‘are also five rent notes taken from various tenants by Bhaskar in 
the years 1924 and 1925. They are exhibits 217, 224, 225, 231 and 222. In 
all of these the fields: are described as belonging to Bhaskar. - But it is curious 
andisomewlhat suspicious that there are no rent notes except for these two 
years, all, except one, of 1924. It is still more suspicious that the rent notes 
were not shown to the village officers and norie of the tenants were entered in 
the tenancy register- Moreover; Mr. Rele for the plaintiff has pointed out 
other difficulties in connection with these documents. Two of them exhibits 
222 and 225 are in respect of survey Nos. 101 and 102. These survey num- 
bers are mentioned in the plaint, but there is a note in one of the extracts 
from the Record of Rights, exhibit 118, that the name of the purchaser 
Himatlal Manji & Co. could not be shown against these survey numbers 
because they had never stood in the name of defendant No. 1. There seems 
therefore to be some doubt as to whether these really formed part of the estate 
of defendant No. 1 which is what the defendants claim to have adversely pos- 
sessed. Another rent note, exhibit 224, is for two portions of survey No. 1 
which do not appear to be included in the suit lands at all. Similarly exhi- 
bit 217 is in respect of portions of four survey numbers, but only two of these 
plots are mentioned in the plaint. 

Mingel defendant No. 14 is one of the witnesses who has been examined 
and he claims to have been in possession of two plots, being parts of survey 
No. 36 and survey No. 55, for fourteen or fifteen years as a tenant of the 
Parulekars, i.e. the defendants. His name appears in the tenancy register 
but only in the year 1931-32, The appellants have failed to produce the 
tenancy registers for the commencement of the material period, but there is 
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one on record which shows that prior to 1931-32 most of the suit lands were A.C. J. 
shown as being cultivated by the owner. The tenancy registers therefore, 1942 
even taking those that the appellants have, thought fit to produce, are not ee 
really consistent with their case that they have been evana these lands a : 
HASKAR 
through tenants for fourteen or fifteen years. a 

Another witness Balkrishna claims to have been in possession of parts of KRISHNARAO 
survey Nos. 58 and 70 for fifteen or sixteen years. But he also is not shown MOROBA 
in the tenancy register prior to. 1931-32. He has spoken about the rent under 
exhibit 217. He says it was executed by his aunt, but, as I have pointed out, 
it refers to two plots which are not part of the suit properties. Witness Yesh- 
want is now in occupation of plots of survey Nos. 18 and 22. He says he 
has been the defendants’ tenant for four or five years. His evidence there- 
fore is of little value so far as he himself is concerned. He says that one 
Babaji Amberkar was cultivating the lands before him for nine or ten years. 
But this Babaji has not been examined. Though his name appears in the 
tenancy register in recent years, there is nothing to show that it was there 
when defendant No. 1 was the owner. 

The evidence of these tenants only relates to a comparatively few of the 
survey numbers in suit. No doubt defendant No. 6 in his deposition has 
made a general statement that all the properties of Vishnu were in the pos- 
session of the contesting defendants and were either cultivated personally or 
through tenants. But it would be unsafe to rely upon a general statement of 
this kind without something definite to-support it. The possession required 
must be adequate in continuity, in publicity and in extent to show that it is 
possession adverse to the competitor. The classical rule is that the possession 
should be nec vi nec clam nec precario. This well settled principle has been 
re-affrmed in two recent cases by the Privy Council; Secretary of State for 
India v. Debendra ‘Lal Khan: and Srischandra Nandy v. Baijnath Jugal 
Kishore®, where it is also pointed out that it is not necessary that the adverse 
possession should be shown to have been brought to the knowledge of the 
owner. It is sufficient that the possession should be overt and without any 
attempt at concealment, so that the person against whom time is running 
ought, if he exercises due vigilance, to be aware of what is happening. In 
the present case we are not satisfied on our scrutiny of the evidence that the 
defendants’ possession was adequate in continuity, in publicity and extent to 
show that it was possession adverse to defendant No. 1 such as to put him 
upon inquiry. The evidence is not sufficiently definite and convincing to 
justify us in taking the view that prior to 1926 the defendants had set up a 
title of their own in respect of all or indeed any of the fields in suit. 

As regards the bungalow, defendant No. 6 has deposed that Bhaskar and 
Vithal started a shop in the name of Parulekar Brothers in 1923 and that 
they and their sons have been in possession ever since. A witness Dattatraya, 
who has a shop next door, says that Parulekar’s shop has been there for fifteen 
or sixteen years. Ganpat who is a servant in the shop and writes the accounts 
puts the period at ten or fifteen years. He himself has only been there for 


Broomfield J. 


1 (1933) L. R. 61 I. A. 78, 2 (1934) L. R. 62 I. A. 40, 
s. Cc. 36 Bom. L. R. 249. s.c. 37 Bom. L. R. 323. 
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six years. A more important witness is Pandurang who is the mistri or 


contractor who built the bungalow and the godown which was erected about 
1929. In the Judge’s record of his evidence there is nothing about the shop 


but the vernacular deposition contains a statement that the shop has been 


there for fifteen years. A statement to the same effect} is made by Gopal, a 
trader who deals with Parulekar Brothers. But, as the learned trial Judge 
says, these statements are very vague, and in the absence of anything more 
definite, preferably in writing, it would be very difficult to hold that adverse 
possession prior to 1926 has been established. 

It is unfortunate for defendant No. 6 that he has not been able to produce 


any account books of the shop prior to the year 1930-31. It is possible of 


course that the old accounts have been lost or destroyed. But the fact re- 
mains that there is no documentary evidence, and the oral evidence is too 
indefinite to be convincing. In the case of the bungalow therefore, as in the 
case of the fields, we agree with the finding of the trial Court that adverse 
possession has not been established by satisfactory evidence. ° 

On behalf of the appellants a point was urged in connection with the 
godown. According to defendant No. 6 this was built in 1929. Pandurang 
Mistri says he built it about ten years before he gave evidence, which was in 
November, 1939. Defendant No. 6 purchased the site at the auction on 
October 14, 1929. We should have no difficulty in holding, if 1t were neces- 
sary, that the godown was built after the transfer to him and that therefore 
s. 51 of the Transfer of Property Act would apply, and if defendant No. 6 
were evicted he would be entitled to get the value of the improvement or 
other compensation as provided in that section. In the view we take of the 
case, however, no question under this section arises. We hold that on the 
materials before us defendant No. 6 is the owner of the site survey No. 126B. 
There is no question of his being evicted from the site or the godown erected 
on it. l r 

The result of our findings is that the decree of the trial Court is to be 
modified as follows :— 

Survey No. 126B is to be deleted from the properties in the decree. It 
should be declared that plaintiff is entitled to remove the materials of the 
bungalow, (not the godown), or to receive compensation at the option of 
defendant No. 6. The amount of compensation to be determined in execu- 
tion. The words “in three months’ time” should be deleted from the order 
as to recovery of possession. 

In other respects the decree is confirmed. 

The appellants have partly succeeded and partly failed. But on the whole 
we think the fairest order to make about costs is that parties should pay their 
own costs throughout and the court-fees half and half. 


Decree modified. 
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- Before Mr. Justice Bicomfield and Mr. Justice Macklin. 
HIRACHAND HIMATLAL MARWADI 


1942 
E v. iw 
i KASHINATH THAKURJI JADHAV.* ' February 2. 


a. 
paranna 


Civil Procedure Code (Act V of 1908), Sec. 80—Suit against public officer—Right 
to notice—Watver of-—Whether suit can be challenged by third party on ground 
of want of notice to public officer—Delay im objecting to suit fer want of notice 
whether constitutes waiver—Agreement for mortgage whether creates charge 
over property—Indian Registration Act (XVI of 1908), Sec. 17. 

. It is open to the party protected by s. 80 of-the Civil Procedure Code, 1908, 
ta waive his right to notice, and his waiver binds the rest of the parties, But 
only he can waive notice ; and a party who has himself no right to notice can- 
not challenge a suit on the ground of want of notice to the only party entitled to 
receive it. - 

° Raghubans Sahai v. Phool Kumari, followed. 

Delay in objecting to a suit, on the ground of want of notice under s. 80, how- 
 soever long, would not necessarily by itself be a ground for holding that the 

notice had been waived ; but if any prejudice to the plaintiff is caused by the 


delay, it would-then resik in the defendant being deemed to have waived his 
right to notice. 


Manindra Chandra Nandi v. The Secretary of State for India in Council, 
Bhola Nath Roy v. Secretary of State for India. and Murarilal v. E. V. 
David,* referred to. 


An agreement for a mortgage does not give rise to a charge over the property, 
and is not compulsorily registrable. 

~ , jewan Lal Daga v. Nilmani Chaudhuri,” distinguished. 

- Maneklal v. Saraspur Manufacturing Co. Ltd.,6 Waman v. Janardhan,? and 
Konchadi Shanbhogue v. Shiva Rao,’ referred to. 


SuIT for specific performance. 

One Bhaurao Kokate (defendant No. 1) was the proprietor of two cinema 
houses in Poona City, known as “ Central Talkies” and “ Rainbow Talkies.” 
On June 1, 1937, defendant No. 1 executed two documents in favour- of 
Kashinath ‘Thakurji Jadhav (plaintiff) to whom he was indebted in a large 
amount. Both these documents were registered. “The first document gave the 
plaintiff the right to possession of the two cinema houses for a period of four 
months from the date of the document, subject to certain obligations with res- 
pect to paying off defendant No. 1l’s debts; but the plaintiff remained in 
possession for a period of one month only. The other document was an 
agreement ‘to mortgage the cinema houses within three months. The opera- 
tive portion of it ran-as under’ :-— 


“Tn all, I have borrowed from you Rs. 16,000 upto-now... I give you .in writing 
that I shall execute in your favour a mortgage deed with possession of the theatres 


* First Appeal No. 194 of 1941, 2 (1907) 5 C. L. J. 148. 


from the decision of L., N. Joshi, Ad- 3 (1912) I. L. R. 40 Cal. 503. 
ditional Joint First Class Subordi- 4 (1924) i. L. R. 47 All, 291. 
nate Judge at Poona, in Suit No. 214 5 (1927) 30 Bom. L. R. 305, P.C. 
of 1938. 6 (1926) 29 Bom. L, R. 253, 263. 
1 (1905) I. L. R. 32 Cal. 1130, 7 (1937) 40 Bom. L. R. 545, 547. 
1134. 8 (1904) I. L. R. 28 Mad. 54. 
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described below with the machinery etc. thereon within three months from to-day, 
for Rs. 16,000 and interest due on that amount upto the date of the mortgage which 
I shall give you in writing.” 


On July 9, 1937, one Hirachand Himatlal Marwadi (defendant No. 3), 
who was a creditor of defendant No. 1, obtained a lease of the Rainbow 
Talkies from him for a period of fifteen years. On July 16, 1937, Major 
Mutyakhan (defendant No. 4) obtained a mortgage of this property from 
defendant No. 1. 

On August 11, 1937, an application in insolvency was made against defend- 
ant No. 1 by one Bhaurao Kokate and on the same day defendant No. 1 was. 
adjudicated insolvent and two receivers were appointed in respect of the 
cinema houses. 

On February 15, 1938, the plaintiff sued for specific performance from the 
receivers (defendants Nos. 2A and 2B) of his agreement for a mortgage 
dated June 1, 1937, and also for a declaration of priority of his agreement 
over the lease of defendant No. 3 and the mortgage of defendant No. 4. The 
trial Judge found in favour of the plaintiff on all these points. He observed. 
as follows in his judgment :— 


“ _,.It waa argued that the receiver being a public officer he was entitled to a 
notice under s. 80 of the Civil Procedure Code and that there ought to have been 
a mention in the plaint that such notice had been given as provided by the section. 
The plaintiff did not dispute the proposition that the receiver was a public officer. 
His learned pleader argued that in this case no notice under s. 80 of the Civil Pro- 
cedure Code was necessary and that if any was necessary exhibit 102, the notice, 
dated October 16, 1937, given to the receivers was sufficient for that purpose and: 
it was also argued that in the circumstances of this case since this issue had been 
asked for so late as on March 24, 1941, by exhibit 87, it should be taken that the 
defendants had waived that contention because it is‘taken at so late a stage that 
plaintiff’s suit would become time-barred if fresh notice is given and a fresh suit 
filed. In answer to this later contention it is urged that it could not be said that 
defendants had waived this contention, since there was nothing in the plaint which 
haz called upon the defendants to take the point. 

This point was strenuously urged and following authorities were cited, viz. 1933. 
A. I. R. Bom. 392, Damodar Jagjivan V. Govindji Jusabhat; (2) A. I. R. 1927 AIL 
132, Skippers & Co. v. E. V. David: (3) A. IL R. 1934 Pat. 354; (4) À. I. R. 
1932 Cal. 175, Purna Chandra Sarkar v. Radharani Dassya; (5) A. I. R. 1931 Cal. 
61, Presaddas Sen v. K. S. Bonnerjee ; (6) 84 I. C. 739 (AIL), Muralilal v. E. V. 
David. In this last case it is noteworthy, to note that the Court found that raising 
the issue as to notice had not caused any prejudice to the plaintiff when that issue 
was sought. This case answered the plea that permission given by the Insolvency 
Court to file a suit in that case was not of any avail because in that case it had 
appeared that the permission was given without notice to the receiver. In this suit 
the Insolvency Court gave permission after notice to the receiver as the certified 
copy, exhibit 103, shows and on the date the issue was sought ‘here plaintiff’s fresh 
suit would most probably have been time-barred. 

Rura v. Official Receiver, 125 I. C. 625, A. I. R. 1980 Lah. 708, lays down that 
notice under s. 80 is necessary to an Official Receiver when a stranger sues an Official 
Receiver for a declaration that the property seized by the Official Receiver as belong- 
ing to the insolvent was his. A careful scrutiny of the six cases noted in para. 15 
above does show that the Bombay view taken in the first case is now regarded as not 
a correct one; and it is considered necessary that notice to a public officer is neces- 
sary not only when the act complained of amounts to a tort but also when it arises 
under a contract’; cases 2 to 4 distinguish case No. 6 and case No. 5 would not 
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come in the way of the plaintiff. It may be conceded that in proper cases the 
‘omission’ to do an act ‘in this case to pass a mortgage bond’ would amount ‘to 
an act purporting to be done in his official capacity.’ 

A. I. R. 1927 All. 132 is tried to be distinguished on the ground that there the 
Official Receiver was joined because the insolvent’s estate had vested in him and 
the Official Receiver had nothing to urge as to the priority between the rival seem- 
ed creditors. It was urged that in this case the plaintiff asks that the Official Re- 
ceiver should pass the mortgage deed and hence his refusal to pass one would be an 
“omission ”, an act which he committed in the discretion vested in him as a public 
officer. Now in my humble opinion this act of the receiver, namely ‘ omission to 
pass the deed,’ is certainly not a breach of any contract that the public officer had 
entered into with the plaintiff ; it is certainly neither a tortuous act committed by 
the public officer purporting to be done by that officer in his official capacity. The 
present suit to get specific performance of the agreement to mortgage arises from 
the agreement entered into by the insolvent before adjudication and hence that public 
officer’s omission to pass a mortgage though called upon by notice cannot be an 
‘act purporting to be done by the receiver in his official capacity.’ He has no dis- 
cretion in tlfe matter. He will have ta abide by Court’s orders. For these reasons 
I find this issue No. 1A in the plaintiff’s favour and against the defendants. The 
P. C. case of Bhagchand Dagadusa v. Secretary of State, 51 Bom. 725, cannot apply 
to the present case... ~ 

... The learned pleader for the defendants, however, urges that the transaction 
in exhibit 97 being one to get a deed of possessory mortgage after three months is 
really one falling under s. 17(2)(v) of the Indian Registration Act, viz. that is “a 
document not itself creating, declaring...any right, title or interest of the value of 
one hundred rupees and upwards to or in immoveable property, but merely creating 
a right to obtain another document will, when executed, create, declare... such right, 
title or interest.” It is pointed that the agreement in 41 Mad. 929 was itself looked 
upon to fall under this category and so it was held that it was not liable to be com- 
pulsorily registered, The explanation to s. 17(2) added in 1927, however, shows that 
in the case of agreements for sale of immoveable property those agreements shall not 
be deemed to require or ever to hava required registration by reason only of the 
fact that such document contains a recital of the payment of any earnest money or 
of the whole or of any, part of purchase money over Rs. 100. As everybody knows 
this explanation was added by the legislature because all the Indian High Courts 
had held that an agreement of sale had never required registration even if considera- 
tion over Rs. 100 had been paid but the Privy Council ruled where the agreement 
recited payment of purchase money by way of earnest or part payment or whole 
ol the price amounting to over Rs. 100, the Transfer of Property Act, s. 55,0), 
applied and the document did create an interest in the immoveable property. An 
agreement to mortgage so long as it is merely executory does not create any interest 
in immoveable property. 10 Cal. 315, The Bengal Banking Corporation vy. Mack- 
nich, lays down that when documents’ are sought to be produced for the purpose 
of proving an equitable mortgage, they are clearly outside the scope of s. 17, cl. (2) 
(v), where the value of right so created is Rs. 100 and upwards. For reasons given 
above that inasmuch as exhibit 97 was an executed contract and recites payment 
of a loan over Rs. 100, I hold that it created an equitable mortgage having priority 
over further deeds passed after that deed by defendant No. 1 in favour of third per- 
sons having notice of the transaction it was compulsorily registrable, and hence I 
find that registration of exhibit 97 is notice both to defendants Nos, 3 and 4 in view 
of the provisions of s. 3 of the Transfer of Property Act ; and that, therefore, plaintiff 
is entitled to priority over defendants Nos. 3 and 4’s deeds. .” 


Defendant No. 3 appealed to the High Court. 
S. G. Patwardhan, and P. G. Kher, for the appellant. 


P. B. Gajendragadkar, for the respondent. 
R. 92. - 
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MACKLIN J. This appeal arises out of an agreement for a mortgage. The 
plaintiff was one of the creditors of defendant No. 1 for a substantial amount, 
and defendant No. 1 is the proprietor of two cinema houses in Poona city, one 
of wnich is known as “ Rainbow Talkies”. On June 1, 1937, at a time when 
defendant No. 1 was considerably indebted to the plaintiff, he executed two 
documents in favour of the plaintiff on the same day and registered them 
both. The first was a document giving the plaintiff the right to temporary 
possession of the cinema’ houses subject to certain obligations with, respect to 
paying off the defendant’s debts, and the other was an agreement to mortgage 
the cinema houses within three months. On July 9, 1937, defendant No. 3, 
another of the creditors, obtained a lease of the Rainbow Talkies from the de- 
fendant ; and on July 16 defendant No. 4 obtained a mortgage of the same _ 
property from the defendant. On August 11, 1937, an application in insol- 
vency was made against the defendant by one Bhaurao Kokate, On the same 
day the defendant was adjudicated insolvent and receivers were, appointed, 
now represented by defendants Nos. 2A and 2B in this suit. The plaintiff 
has sued for specific performance from the receivers of his agreement for a 
mortgage and also for a declaration of the priority of his agreement over the 
lease of defendant No. 3 and the mortgage of defendant No. 4. He won his 
suit on these three points, and defendant No. 3 now comes in appeal. No 
one else has ‘appealed, and the only parties to the appeal are the plaintiff- 
respondent and the appellant-defendant No. 3. 

By way of a preliminary ‘objection to the appeal, it was contended that the 
appeal was incompetent by reason.of the receivers not being upon the record 
of the appeal. It is argued that the decree as between the plaintiff and the 
receivers must stand as they have not appealed, and that r. 20 of O. XLI of 
the Civil Procedure Code applies to this case, so that the receivers, being “ in- 
terested ” in the result of the appeal, are proper, if not actually necessary, 
parties to it. It is also said that although the Court’s powers in appeal are 
wide, it ought not to give a decree in favour of any party to the suit who has 
not been made a party to the appeal. The latter contention seems to be con- 
trary to the provisions of r. 33 of O. XLI. As to the first contention, even 
if the decree as between the plaintiff and the receivers is to stand, it does not 
follow that the receivers are necessary parties because they are interested in 
the result of the appeal. They are merely officers of the Court, and it is diff- 
cult to see what interest they have in the result. And even if the decree does 
stand as against them so. that the plaintiff is entitled to get specific perform- 
ance of his agreement for a mortgage, it does not follow that as between the 
plaintiff and defendant No. 3 the plaintiff’s mortgage will be given priority ; 
and the priority which the trial Court has given to the plaintiff over defend- 
ant No. 3 is the only objectionable feature of the lower Court’s decree, so far 
as defendant No. 3 is concerned. 

The first point taken in this appeal is concerned with want of notice to the 
receivers under s. 80 of the Civil Procedure Code. A receiver is a “ public 
officer” within the meaning of s. 80 and is entitled to two months notice of 
any suit in which “any act purporting to be done by him in his official 
capacity ” is challenged. An act in this sense includes an illegal omission, i.e. 
a breach of his official duty ; and it is argued that in this case the receivers 


~ 
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by the very nature of their office were bound to give the plaintiff specific per- 
formance of the plaintiffs agreement with defendant No. 1. It is well settled 
and is conceded that the party in whose favour the section prescribes notice 


to be given can waive his right to notice. But in terms there has been no ‘ 


waiver here ; and defendant No. 3 argues that the receivers cannot even be 
‘deemed to have waived it, and that being so, the suit was bad in its inception 
and should have been Sc eae as against all the cen and must be 
dismissed now. 

But even assuming for the sake of argument that this is a case to which 
s. 80 applies, we decline to accept the objection for two reasons. In the. first 
place defendant No. 3 is not the proper party to raise it, and in the second 
place the receivers in our opinion must be deemed to have waived their right 
_ to notice. It is open to the party protected by s. 80 to waive his rights, and 
his waiver binds the rest of the parties. But only he can’ waive notice, and 
if that is so, it is difficult to see any logical basis for the position that a party 
who has himself no right to notice can challenge a suit-on the ground of want 
of notice to the only party entitled to receive it. We think therefore that this 
ground of attack is not open to defendant No. 3; and for our view on this 
point direct support may be obtained from Rughubans Sahat v. Phool 
Kumari2 


Assuming however that it is open to defendant No. 3 ‘to take this point, 


we think that the receivers must be deemed to have waived their right to notice. 
On this point three cases were cited to us. In Manindra Chendra v. The 
Secretary of State? it was held that the Secretary of State must be deemed 
to have waived his right to notice because objection to the suit on the ground 
of want of notice was not taken till three years from the beginning of the suit 
` and after the plaintiff's case had been closed. In Bhola Nath Roy v. Secre- 
tary of State for India® it was held that waiver was established because no 
issue as to the suit being defective for want of notice had been raised at all 
and no objection to the suit on that ground was taken until a very late stage 
just before the actual trial. It does not appear from the report whether any 
prejudice on the ground of limitation or otherwise had been actually caused to 
the plaintiff. But in Murarilal v. E. V. David, where objection as to want 
of notice was not taken in the written statement but was taken before the 
trial and no prejudice had been caused by the. delay to the plaintiff, it was 
held that the defendant could not be deemed to have waived his right to 
notice. One rule that seems to'be deducible from these cases is that any pre- 
judice to the plaintiff caused by the delay would result in, the defendant being 
deemed to have waived his right to notice, even though delay, however long. 
would not necessarily by itself be a ground for holding that he had waived 
it. In the present case the objection was not taken at all until March 24, 
1941, two years after the issues were first framed; and by that time the 
plaintiffs rights under the Specific Relief Act were barred. In view of these 
findings the question whether notice was or was not necessary in this parti- 
cular case need not be considered. 
1 (1905) I. L. R. 32 Cal. 1130, 3 (1912) I. L. R. 40 Cal, 503. 


1134. T 4 (1924) I. L. R. 47 All, 291. 
2 (1907) 5 C. L. J. 148. : 
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A. C.J. The next contention of the appellant-defendant No. 3 is that his rights are 
1942 protected by the fact that he had no notice of the plaintiff's agreement for a 
—— mortgage. Admittedly he did not receive actual notice. But the plaint men- 

HIRACHAND tioned the fact of the plaintiff’s agreement having been registered as one 
HIMATLAL : ; ; ; ‘ : 
ground of constructive notice having been given to defendant No. 3; and it 
KAsHINATH was also alleged that he had constructive notice by the fact that the plaintiff 
THAKURJI got possession of the property under his other agreement of June 1, 1937. The 
a J plaintiff's possession, besides being inconspicuous, would not in this-case give 
—_ 7 constructive notice to defendant No. 3 within the meaning of s. 3 of the Trans- 
fer of Property Act, because admittedly it came to an end before defendant 
No. 3’s lease was executed. As to the fact of its being registered giving 
defendant No. 3 constructive notice (and admittedly it was registered with 
all necessary formalities), the answer to the question would depend, according 
to the definition in s. 3 of the Transfer of Property Act, upon whether the 
‘ plaintiff's agreement for a mortgage was or was not compulsorily, registrable. 
If it was compulsorily registrable and was in fact properly registered, ther 
defendant No. 3 must be deemed to have received constructive notice ; other- 
wise not. Ultimately the question depends upon whether the plaintiff's agree- 
ment creates a charge upon the property. If it creates a charge, then it 
would have to be registered. But I may point out that no question of prio- 
rity arises at all, unless the plaintiff has a charge over the property by reason 
of his agreement. If it gives him no charge, then it is merely a document 
giving him a! right to receive another document, and obviously cannot give 
him priority over defendant No. 3’s registered lease of the property. 
An issue was framed by the trial Court dealing with the question of charge. 
and the formal finding is that the agreement for a mortgage gave the plaintiff 
a charge over the property. But in the judgment the only passage in support 
of the finding appears to be one in which the learned Judge says that the 
agreement gave the plaintiff an equitable mortgage because the money had 
already been advanced. Herein he seems to be clearly wrong. It is true that 
in Jewan Lal Daga v. Nilmani Chaudhuri: the Privy Council described an 
agreement for a mortgage as being a “ valid agreement charging the property.” 
But the question of charge was not before their Lordships, and the reason for 
granting specific performance of the agreement was that it was a valid agree- 
ment, not that it created a charge. In Maneklal v. Saraspur Manufacturing 
Co. Lid? the question of an agreement for a mortgage giving a charge over 
the property was considered, though not definitely decided ; and the remarks 
to be found in the judgment on the point indicate that, whatever may be the 
position in English law, such an agreement does not under Indian law give 
rise to a charge. That it does not ordinarily give rise either to an equitable 
mortgage or to a charge was definitely stated in Waman v. Janardhan.: 
Indeed outside the Presidency towns even deposit of title deeds will not give 
rise to an equitable mortgage (see Konchadi Shanbhogue v., Shiva Rao*). 
Prima facie therefore the plaintiff does not obtain a charge over the properties 
and in consequence priority over defendant No. 3 by reason of his agreement 
for a mortgage. 


1 €927) 30 Bom. L. R. 305, P.C. 3 (1937) 40 Bom, L. R. 545, 547, 
2 (1926) 29 Bom. L. R. 253, 263. 4 (1904) I. L. R. 28 Mad. 54. 
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But on behalf of the plaintiff it is argued that we ought to read the agree- 
ment for a mortgage along with the other document executed on the same 
day, namely the document under which the plaintiff gave limited possession 
for four months to defendant No. 2 upon certain conditions. Quite apart 
from the difficulty of construing one document by reference to another, it is, 
I think, enough to say that upon the strength of his agreement for a mort- 
gage it would have been impossible for the plaintiff to obtain a decree for 
sale of the property in satisfaction of the debt and that we cannot read into 
that document any intention tod create a charge at all. That being so, the 
plaintiff is not entitled to priority over defendant No. 3, even if he gets specific 
performance of his agreement. It is therefore unnecessary to consider the 
further point taken by the appellant, namely that this is not a fit case for the 
grant of specific performance, 

The result is that the appeal is allowed with costs, and the plaintiff’s suit 
must be dismissed as against defendant No. 3. As defendant No. 3 opposed 
the suit on every- point and put the plaintiff to the trouble of proving his 
debts, he must bear half his costs of the suit and the plaintiff must pay the 
other half. The declaration as to priority of the plaintiff over defendant 
No. 3 must be deleted from the decree of the trial Court, and so must the 
clause as to the plaintiff getting possession on the execution of his mortgage 
and: surrendering possession to defendant No. 3 when his mortgage is paid 
off. The trial Court is directed to make such provisions in the mortgage 
deed as will protect the priority of defendant No. 3, and the mortgage to be 
executed in favour of the plaintiff must provide that possession shall be post- 
poned until such time as it is possible for him to get possession, having regard 
to the terms of defendant No. 3’s lease. In other respects the order of the 
trial Court is confirmed. 

Appea allowed. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Sen. 


NILKANTH GANESH RANADIVE 
v. 
DHONDYA GANU TANDLEKAR.* 


Provincial Small Cause Courts Act (IX of 1887), Art. 35(ii)—Suit cognizable by 
Small Cause Court—Suit to recover damages for wrongfully taking fruits from 
tree, 


A suit to recover damages incurred by reason of the defendant having wrong- 
fully taken fruit from the plaintiff's tree is cognizable by a Provincial Small 
Cause Court, and does not fall within Art. 35, cl. ii, of the second schedule 
to the Provincial Small Cause Courts Act, 1887. 

Ayub Haji v. Jainuddin,. wrongly decided. 
Sakhya v. Sadashiv? qualified. 


* Civil Revision Application No. Cause Suit No. 272 of 1940. 
346 of 1941, from an order passed by 1 (1926) 28 Bom, L. R, 540. 
P. K. Kute, Second Class Subordi- 2 (1929) 32 Bom. L. R. 181. 


nate Judge at Mahad, in Small 
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Suit to recover damages. 

The plaintiff Nilkanth sued in the Court of the Second Class Subordi- 
nate Judge at Mahad to recover from the defendant Dhondya a sum of 
Rs. 15 for removing jack-fruits from a tree belonging to the plaintiff. The 
defendant contended that not only the tree but the land on which it stood 
belonged to him. 

The suit was registered and numbered as a small cause civil suit ana was 
tried and decided as such. It was dimissed with costs. 

The plaintiff applied to the High Court contending inter alia IDAL the 
trial Court had erred in treating the suit as a small cause suit. 


K. N. Dharap, for the applicant. 
N. B. Gawande, and V. G. Bhide, for the opponent. 


BEauMONT C. J. This is an application ‘in revision against an order made 
by the Subordinate Judge of Mahad dismissing the plaintiffs’ suit with 
costs. The learned Judge tried the suit as a small cause suit, and the only 
point open on this revision application is whether he had jurisdiction to 
hear the suit as a small cause suit. 

- In the suit the plaintiff claims Rs. 15 as damages incurred by him by reason 
of the defendant having wrongfully taken fruit from the plaintiff’s tree. The 
pleadings show that there was a dispute as to the ownership of the tree from 
which this fruit was taken,.an¢ the suit is in its nature a civil suit for tres- 
pass, and as the damages claimed are only Rs. 15, prima facie it would be 
triable as a small cause suit. But it is argued that it is not so triable, because 
it falls within-art. 35, cl. (7), of the second schedule to the Provincial Small 
Cause Courts Act. That schedule contains exceptions to cases falling within, 
the Act, and the particular item makes an exception of a suit for compensa- 
tion for an act which is, or, save for the provisions of Ch. IV of the Indian 
Penal Code, would be an offence punishable under Ch. XVII of the Code. 
Chapter IV of the Penal Code deals with exceptions with which we 
are not concerned in the present case. Chapter XVII deals with offences 
against property, and it is argued that this act by the defendant of wrong- 
fully taking the fruit of the plaintiff’s tree is an offence punishable under 
Ch. XVII, since it either amounts to theft or criminal trespass. But, in my 
opinion, this being a civil suit for damages for trespass, it was not necessary 
to allege in the plaint, nor has it been alleged, that there was any dishonest 
intention which would be necessary to make the act of the defendant one of 
theft ; ‘nor is it alleged that there was any intention to insult, intimidate or 
annoy, which would be neceszary to constitute criminal trespass. It was 
not necessary for the purposes of this case to allege any of the ingredients 
which would constitute a crime. 

Presumably this case was referred to a bench, because the learned Judge, 
who referred it, did not agree with the decision of Sir Norman Macleod sit- 
ting alone in Ayub Haji v. Jainuddin* In my opinion, that case, which is 
indistinguishable from the present case, was wrongly decided. The learned 
Chief Justice held that the suit, which was one (like the present) for 
damages for trespass by removing fruit from a tree, and in which the only 


1 (1926) 28 Bom. L. R. 540. 
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question at issue was as to the title to the tree, could not be-tried:by a Court A. C. J. 
of Small-Causes. The only reason the learned Chief Justice gaye was that 1942 
he thought it undesirable to extend the jurisdiction of the Smal! Cause Court “7 
to cases relating to immoveable property by; giving a limited interpretation pes pes 
to suits mentioned iri the second schedule to the Act, which really means a 
that the learned Chief Justice did not agree with the policy of the Legis- Dsonnyva 
lature. But it is the policy of the Legislature which this Court has to en- GANU 
force, and I entertain no doubt that this suit was triable by a Court of Small C 
Causes. We were referred to a later decision of this Court in Sakhya v. ROOTOR Gil 
Sadashiv, in which the learned Judges pointed out that the question whether 
an act sued upon constituted a crime must depend on the nature of the plead- 
ings, and particularly the plaint. I agree with that view, subject to this 
qualification, that I think that for this purpose a consideration of the plaint: 
must be confined to what is relevant. If a plaintiff inserts in his plaint 
irrelevant allegations merely in order to show that the act complained of 
amounts to crime, I should say that those irrelevant assertions might pro- 
perly be struck out, and the Court should pay no regard to them. I appre- 
ciate that there may be cases of trespass in which) it would not be irrelevant 
to assert dishonest intention in order to found a claim for aggravated 
damages, but normally in a civil suit for trespass allegaticns which tend to 
show that the act complained of amounted to a crime would be irrelevant. 
However, in the present plaint there was no such allegation. 

The application fails and must be dismissed with costs. 


SEN J.~ I agree. 


Application dismissed. 


Before Sir John Beaumont, Kt, Chief Justice, iad Mr. Justtce Sen. 
CHANNAPPA GIRIMALAPPA JOLAD 1942 


ve. i Naeraa 
THE BAGALKOT BANK. January 23. 
SHAMSUNDARDAS VISHNUDAS DARBAR 
Y. 
CHANNAPPA GIRIMALAPPA JOLAD. 


CHANNAPPA GIRIMALAPPA JOLAD 
: v. 
SHANKARDAS VISHNUDAS DARBAR.* 
Civil Procedure Code (Act.V of 1908), O. II, rt. 2—Cause of action—Splitting up 
_ of—Claim for possession of land—Claim for mesne profits. 


A claim to recover possession of land and a claim to recover mesne profits 
of the land constitute but one cause of action. If in a suit to recover posses- 


Ai (1929) 32 Bom. L. R. 181. Subordinate Judge at Bijapur, in 
* First Appeals Nos. 3 and 20 of ‘ Suit No. 206 of 1938, and Applica- 
1940, and No. 29 of 1941, from the tion, Exhibit 12, in Darkhast No. 


decision of L. Y. Ankalgi, First Class 620 of 1940. 


736 THE BOMBAY LAW REPORTER. [VOL. XLIV, 


A.C. J. sion of Jand the claim to recover its mesne profits is not included, a second 
1942 suit to recover the mesne profits is barred by the provisions of O. II, r. 2, 
sam of the Civil Procedure Code, 1908. 

CHANNAPPA Naba Kumar y. Radhashyam,1 followed. 

GIRIMAL- ` Ramchandra v. Lodha not followed, 
APPA 

®. Suit to recover possession of Jand with mesne profits. 


BAGALKOT The property in dispute belonged originally to one Muchkhandeppa, who 
as died in 1908, leaving him surviving his widow Basalingawa. In 1913, Basa- 
Suam- lingawa adopted Girimallappa, the husband of Irawa (defendant No. 1). 

SUNDARDAS Girimallappa died issueless in 1915, and his widow Irawa adopted Channappa 

VISHNUDAS (plaintiff): on April 5, 1920. Basalingawa died in 1923. 

Caannapea On November 14, 1933, the plaintiff sued (Suit No. 545 of 1933) Irawa 

GiimaL- and purchasers from her to recover possession of lands belonging to Giri- 
Appa mallappa with future mesne profits and costs. The suit was decreed on 
oe October 25, 1935, the decree ordering “ plaintiff to recover possession as owner 

saat PA of the property mentioned in the plaint... with future mesne profits (to be 
RIMAL" , : . : g 
appa inquired into under O. XX, r. 12).” This decree was confirmed on appeal 
vu . by the High Court (40 Bom. L. R. 443). In this litigation one land survey 
SHANKARDAS No, 415/1' was not specifically mentioned, and the plaintiff was not able to 
ieee obtain possession of it in execution! of the decree. 
On March 30, 1938, the plaintiff filed a second suit to recover possession 
of S. No. 415/1 together with future mesne profits, past mesne profits of all 
the lands sued for in the first suit from 1926-27 to 1932-33, and past mesne 
profits of S, No. 415/1 for the years 1933-34 to 1937-38. The Court: held 
the second suit was maintainable for the following reasons :-— 
“The second point of bar to the tenability of this suit for the possession of 
S. No. 415/1 and the past mesne profits of the lands prior to the date of insti- 
tution of suit No. 545 of 1933 is under O. II, r. 2, of the Civil Procedure Code... 
As regards the past mesne profits of all the lands prior to the date of the institu- 
tion of suit No. 545 of 1933, formerly there was a conflic{ of decisions as to 
whether a suit for- possession of land was a bar to a subsequent suit for past mesne 
profits of such Jand. But now that conflict is set at rest as held in Ramchandra v. 
Ladha, '}26 Bom. L. R. 288, following the full bench decision in Ponnamal v. Rame- 
mindar, 38 Mad. 829. It is clear from those decisions that it is open to a plaintiff 
to bring a subsequent suit for past mesne profits and O. II, r. 2, is not a bar to it.” 
The Court decreed possession of S. No. 415/1, past mesne profits 
Rs. 5,044-4-0 and future mesne profits of S. 415/1 under O. XX, r. 12(c). 
There were cross-appeals against the decree. 
R. A. Jahagirder, and V. V. Albal, for 
F. A. No. 3 oF 1940. the appellant. l 

K. G. Datar, for the respondents. 

K. G. Datar, for the appellant. 

R. A. Jahagirdar and V. V. Albal, for 

respondent No. 1. 

R. A. Jahagirdar and V. V. Albal, for 

the appellant. a 

K. G. Datar, for respondent No. 2. 


1 [1931] A. I. R. P. C. 229. 2 (1924) 26 Bom. L. R. 288. 


F. A. No. 20 or 1940. 


F. A. No. 29 oF 1941. 
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BEAUMONT C. J. This is an appeal against a decision of the First Class 
Subordinate Judge of Bijapur, and it arises in this way. 

In 1933 the plaintiff, who was a minor, filed a suit to recover possession 
of certain immoveable property against his adoptive mother Irawa and 
purchasers from her. His case was that Irawa had improperly alienated 
the properties to which the plaintiff was entitled under an adoption which 
Irawa had made to her husband, and in that suit one issue raised was: 
Whether Jrawa had reserved to her a life interest in the ancestral properties. 
In that suit the plaintiff succeeded in getting a decree for possession. Issue 
No. 2 was answered in the negative, so that it was held that Irawa was not 
entitled to the properties for her life. The decree made in the suit was 
“the plaintiff do recover possession with future mesne profits.” The decree 
was afigrmed in 1937 by this Court in appeal. The present suit, which was 
filed in 1938, is a suit to recover survey No, 415/1:and also.mesne profits 
in respect of the properties included in the suit of 1933 prior to the date of 
that suit. 

The first question, which arises, is whether the suit is barred by O. II, 
r. 2, Civil Procedure Code. So far as the claim to survey No. 415/1 is 
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concerned, it seems to me clear that it is barred, because that survey number SHANKARDAS 


could have been included in the 1933 suit. We are told that it was not in- 
cluded owing to negligence on the part of the next friend of the plaintiff. 
But a full bench of this Court held in Krishnadas v. Vithobat that a decree 
could not be challenged on the ground of negligence by the next friend. It 
seems to me clear, therefore, that the prior suit ought to have raised the 
claim as to survey No. 415/1, and it cannot now be raised by virtue of the 
provisions of O. II, r. 2. 

Then the next question is about the mesne profits. Prima facie, I should 
have thought that inasmuch as the plaintiff was challenging the alienations 
made by his adoptive mother, and wag seeking to recover property on the 
ground that those alienations were void, he could by exactly the same title 
have claimed mesne profits from the datg of the alienations until the suit. 
Order II, r. 2, Civil Procedure Code, provides that every suit shall include 
the whole of the claim which the plaintiff is entitled to make in respect of 
the cause of action. Now it was held by this Court in Ramchandra v. 
Lodha that a claim for possession to immoveable property is not founded 
on the same cause of action as a claim for mesne profits in respect of that 
property. The plaintiff in that case having sued for possession of immove- 
able property, and omitted to claim mesne profits, was held entitled never- 
theless to file a subsequent suit claiming mesne profits. The Court relied 
to a great extent on O..II, r. 4, Civil Procedure Code, which provides (inter 
alia) that no cause of action shall, unless with the leave of the Court, be 
joined with a suit for the recovery of immoveable property, except claims 
for mesne profits or arrears of rent in respect of the property claimed or 
any part thereof. It is said that that rule recognizes the fact that a claim 
for possession and a claim for mesne profits derived from the property of 
which possession is claimed are founded on two different causes of action. 


1 (1938) 41 Bom. L. R. 59, F.B. 2 (1924) 26 Bom. L. R. 288. 
R. 93. 
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A.C.J. Order II, r. 4, is founded on O. XIV, r. 6, of the Rules of the Supreme Court 
1942 in England, and those rules do not contain any rule corresponding with O. 
TE OREN II, r. 2. It seems to me that it may. well be that the expression “cause of 
Girmar- action ” in O. II, r. 2, has a wider meaning than the expression in O. II, 
APPA r. 4 Moreover the provision in the latter rule may have been inserted ex 

v, abundanti cautele without intending to lay down that the causes of action 
aooi for possession and for mesne profits or arrears of rent accruing were dis- 
ee tinct; The judgment of the Privy Council in Naba Kubar v. Radhashyam! 
Sugam- - seems to me to support that view. Sir George Lowndes, in delivering the 


SUNDARDAS opinion of the Board, said in reference to O. II, r. 2 (p. 230) :— 


VISHNUDAS «The rule in question is intended to deal with the vice of splitting a cause of 


CH mee ER action. It provides that a suit must include the whole of any claim which the 
CIRIMAL- plaintiff is entitled to make in respect of the cause of action on which he sues, 
and that if he omits (except with the leave of the Court), to sue for any relief to 


APPA © su 
which his cause of action would entitle him, he cannot claim it in a subsequent 
Cuannappa Suit. The object of this salutary rule is doubtless to prevent multiplicity of suits 


GIRIMAL- The cause of action in the present suit is, their Lordships think, clearly the same 
APPA as in the previous suit; the right to the rents and profits rested on the same 
5 foundation of facts and law as the right to have the purchases of the decree and 


SHANKARDAS Of the properties declared to be purchases for the mortgagors.” 


VISBNUDAS Applying that principle to this case, it seems to me that the right to the 
ee Cy. rents and profits of the properties wrongfully alienated by the adoptive 
ae mother rests on exactly the same facts and law as the claim to the corpus 
of those properties. It is, I think, difficult to reconcile Ramchandra v. 
Lodha (supra) with that opinion of the Privy Council. But in this case 
there was something more in the former suit than the claim for possession. 
because an issue was raised as to whether Irawa had a life interest in the 
property. Directly the Court held that she had not got a life interest in the 
property, it manifestly became possible for the plaintiff, on exactly the same 
facts and law as he had relied on for challenging the life interest, to claim 
the rents and profits received by the defendant in respect of that life interest. 
‘In my opinion it is clear that in this case a claim for rents and profits could 
have been made on the same cause of action as that on which the 1933 suit 
was founded. 

That being so, I think the claim for mesne profits does not lie, I may 
say that even if it did lie, I should have very grave doubt whether in this 
case the plaintiff could establish his claim to mesne profits, having regard 
to the decisions of this Court in Mallappa v. Anant? and in Mohanlal v. 
Jagjivan.s But I base my judgment on O. II, r. 2. 

First Appeal No. 20 allowed, and suit No. 206 of 1938 dismissed, with 
costs throughout. 

First Appeal No. 3 of 1940 dismissed with costs. 

First Appeal No. 29 of 1941 dismissed with costs. 


SEN J. I agree. 
Orders accordingly. 


1 [1931] A. I. R. P. C. 229. 3 (1937) 40 Bom. L. R. 394. 
2 (1936) 38 Bom. L. R. 941. 
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Before Mr. Justice Blackwell. " 





; RAMDAS DWARKADAS 
Ve 
THE ORIENT PICTURES. * 


Stay of suit—Anbiliation clause—First agreement containing arbitration clause— 
Second agreement materially altering terms but having no arbitration clause— 
Suit on both agreements—Absence of reference to arbitration—Suit maintain- 
able. 

Where rights and liabilities created by an agreement between the partics 
containing an arbitration clause are materially altered by a subsequent agree- 
ment which does not contain such a clause, a su:t based on both the agreements 
can be maintained ın absence of reference to arbitration under the first agree- 
ment, 

Turnock v, Saitoris,* followed. 

Wade-Grey v, Morrison distinguished. 


Notice of motion. 

Suit for declaration and injunction. 

The plaintiff Ramdas was the sole proprietor of India Cine Laboratory, 
and carried on business of supplying raw films and of processing, developing 
and printing of cinema films. 

The Orient Pictures (defendants) carried on business of producing talkie 
pictures, and in May, 1940, they wanted to produce ʻa film called Sidha 
Rasta. © 

On May 12, 1941, an agreement was entered into by the parties, whereby 
the plaintiff agreed to supply to the defendants raw films, and to process, 
develop and print the film of Sidka Rasta, for a certain sum. It pro- 
vided :— 

“ (3) That for the bills of 1aw films supplied... and laboratory charges incurred, 
[defendants] agree keep the negative of the said film entitled ‘Sidha Rasta’ in 
possession of [plaintiff] im whose laboratory it will be under processing and the 
same shall carry over it first charge for arrears of bills in respect of raw films, and 
processing charges. 

“(9) If any dispute arises between the, parties in respect of this agreement, the 
same shall be referred to arbitration, each arbitrator to be appointed by both the 
parties whose award will be final and binding upon both the parties.” 

Under the agreement the plaintiff started supplying raw films and carried 
out developing and printing of the film. 

On June 26, 1941, it was agreed between the parties that the editing of the 
picture should be done by the Bombay Film Laboratories for a sum of 
Rs. 250. In a letter written by the plaintiff and confirmed by the defendants, 
addressed to the Bombay Film Laboratories, embodying the above arrange- 
ment, it was said :— 


"O. C. J. Suit No. 412 of 1942, 2 (1877) 37 L. T. (N. $.) 270.. 
1 (1889) 43 Ch. D. 150, 
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“Now, we have to request you ta be good enough to teat this transaction on 
your behalf and account and debit the balance of Rs. 150 to our account. We 
hereby also authorise with a mutual consent of Messrs. The Orient Pictures to hold 
both picture and sound negatives as well as print relating to the picture referred to 


DwarRKapAs above, in your dafe custody on our behalf and account till such time, you receive 


v. t 
ORIENT 
FICTURES 


m 


further instructions on the subject from our end.” 


On July. 16, 1941, the Bombay Film Laboratories wrote to the plaintiff 
as follows :— l 
“ With reference to your letter of June 26, 1941, copy of which has been forwarded 
to us by Messrs. Orient Pictures in respect of keeping the picture and sound nega- 


tive and positive prints of the above subject in our safe custody on your behalf, we 
hereby confirm the same.” 


Neither of the letters contained an arbitration clause. 

On September 1, 1941, the plaintiff sent to the defendants a bill for 
Rs. 7,309-13-0 for raw films supplied to and work done for the*defendants. 
He pressed the demand for payment of the amount by letters dated Septem- 
ber 12 and 19, 1941. The defendants replied to the above letters on Septem- 
ber 25, 1941, but failed to make the payment. | 

On November 14, 1941, the plaintiff called upon the Bombay Film 
Laboratories to deliver to him the negatives of the picture and sound as well 
as the positive prints. They agreed not to part with the picture and sound 
negatives. The plaintiff, however, learnt that they had handed over two 
positive prints to the defendants. 

The plaintiff alleged that he was entitled to the possession of the picture 
and sound negatives, as well as positive prints, and had a first charge over 
them for the amount due to him by the defendants. ! 

On March 11, 1942, the plaintiff sued the defendants for declarations, in- 
junctions, and other incidental reliefs. 

On March.23, 1942, the defendants took out a notice of motion for an order 
“that this suit and all proceedings herein be stayed.” - 


The notice of motion was heard. 


J. H. Vakil, for the plaintiff. 
C. K. Daphtary, for the defendants. 


BLACKWELL J. This is a notice of motion taken out by the defendants for 
a stay of this suit upon the ground that the agreement out of which the suit 
is alleged to arise contains an arbitration clause. 

By an agreement in writing made on May 12, 1941, between Shantiprasad 
Govindram Khandaria and Gopinath Mahadeo Tendulker described therein 
as financing and managing partners- of the Orient Pictures, Bombay, and 
Mr. Ramdas Dwarkadas described in the agreement as the proprietor of 
Messrs. India Cine Laboratory, Bombay, Mr. Ramdas Dwarkadas who is 
the plaintiff in the suit agreed to supply raw films mentioned in the agree- 
ment to the other party to the agreement who are the defendants as and when 
required from time to time for a picture named “ Sidha-Resta”. The plaint- 
iff further agreed to process the picture in his laboratory, develop it and 
print it to the final finish. _He was to charge the defendants a sum of 
Rs. 2,500 for complete developing and printing charges and supplying a 
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Rush-print thereof as well as for giving facility) of Moviola machine for 
editing purposes. This agreement is exhibit A to the plaint. 

Clause 3 of the agreement provided that the defendants were to keep the 
negative of the film in the possession of the plaintiff in their laboratory. It 
was to be kept in connection with processing and a first charge was created 
upon the negative for arrears of bills in respect of raw films and processing 
charges. It is important to observe that by virtue of tnis agreement the 
plaintiff was given the right to retain only the negative of the film and had 
a first charge for arrears of bills in respect of that negative only. 

Thereafter difficulties arose between the plaintiff and the defendants in 
regard to the editing of the film in consequence of which a fresh arrangement 
of a tripartite character was come to between the plaintiff and the defendants 
and Messrs. Bombay Film Laboratories. This agreement is evidenced by 
the letters which are exhibit (B) to the plaint. The first letter dated June 26, 
1941, was written by the plaintiff as the proprietor of the India Cine Labora- 
tory to the Bombay Film Laboratories. It states that the India Cine 
Laboratory have learned from Mr. Tendulkar, one of the partners of the 
defendant firm, that they had arranged with the Bombay Film Laboratories 
for the editing of tne picture and that the Bombay Film Laboratories had 
agreed to render them services for the complete editing of the picture 
for a lump sum of Rs. 250 of which they had so far paid Rs. 100. The 
letter gces on to request the Bombay Film Laboratories to debit the balance 
of Rs. 150 to the account of the India Cine Laboratory. The letter then 
states as follows :— 

“We hereby also authorise you with a mutual consent of the said Messrs. The 
Orient Pictures to hold both Picture and sound negatives as well as positive print 


relating to the picture referred to above, in your custody on our behalf and account 
until such time, you receive further instructions on the subject from our end.” 


The letter requests the Bombay Film Laboratories to confirm the arrange- 
ment mentioned in the letter. There is an endorsement at the foot of the 
letter made by the Orient Pictures by Mr. G. M. Tendulkar as a partner 
therein confirming the arrangement set out in the letter. By a letter of 
July 16, 1941, written by the Bombay Film Laboratories to the India Cine 
Laboratory the Bombay Film Laboratories confirmed the arrangement set 
out in the letter of June 26, 1941. 

Thereafter, as appears from correspondence set out in exhibit (C) to the 
plaint, the plaintiff sent his accounts to the defendants and made a demand 
for the payment of Rs. 7,309-13-0. The plaintiff wrote three letters to the 
defendants, of September 1, 12 and 19, 1941. By a letter dated September 25, 
1941, from Messrs. Rajpal and Rajpal, advocates, written on behalf of the 
defendants the defendants denied that the sum of Rs. 7,309-13-0 claimed by 
the plaintiff was due by them and set out numerous alleged breaches by the 
plaintiff of the agreement dated May 12, 1941. Thereafter the plaintiff filed 
the present suit. In the plaint he sets out the material provisions of the 
agreement of May 12, 1941, and alleges that from time to time he supplied 
raw films and carried out the developing and printing of the picture as and 
when required and that from time to time he sent to the defendants debit 
notes in respect of the raw films supplied and charges for the work done by 
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him, and in paragraph 7'hħe sets out the further agreement come to on 
June 26, 1941, whereby among other things it was agreed that the Bombay 
Film Laboratories should hold both the picture and sound negatives as well 
as the positive prints relating to the picture on account and on behalf of the 
plaintiff. The correspondence is then referred to in the plaint, and in para- 
graph 10 the plaintiff alleges that he learnt from the correspondence that the 
defendants have taken possession of two positive prints of the picture from 
the Bombay Film Laboratories. In paragraph 11 the plaintiff alleges that 
he is entitled to the possession of the negatives, sound negatives and positive 
prints, and he further alleges that he has a first charge thereon until the 
amount due and payable to him is paid by the defendants. In paragraph 12 
he alleges that the defendants were not entitled to take possession of’ the 
positive prints and that they have wrongfully taken possession thereof. In 
the prayers he asks for a declaration that Rs. 7,309-13-0 are due and payable 
and for a declaration that he has a first charge on the picture negatives, the 
sound negatives and the positive prints, and he asks that in default of pay- 
ment the said picture negatives, sound negatives and positive prints may be 
sold, and the sale proceeds applied to the payment of the decretal amount. 

This suit having been filed the defendants have applied to stay the suit 
upon the ground that the arbitration clause in the agreement of May 12, 1941, 
applies. That cl. 9 is in this form :— 

“If any dispute arises between the parties in respect of this agreement, the same 
shall be referred to arbitration, each arbitrator to be appointed by both-the parties 
whose award will be final and binding upon both the parties.” 

The defendants have supported their application by an affidavit of Shanti- 
prasad Govindram Khandaria sworn on March 23, 1942. In that affidavit 


_ the deponent alleges that as the plaintiff could not carry out his part of the 


contract by developing and editing the picture the defendants had to arrange 
for the same with the Bombay Film Laboratories, and the plaintiff on 
June 21, 1941, handed over tc the defendants the picture negatives and the 
sound negatives of the said picture and the defendants handed over the same 
to the Bombay Film Laboratories. The deponent alleges that the plaintiff 
has released his lien or charge, if any, under the said agreement by his hand- 
ing over the negatives and picture to the defendants. The deponent goes on 
to allege that there are disputes between the plaintiff and the defendants and 
that they should be referred to arbitration pursuant to cl. 9 of the agreement 
of May 12, 1941. 

The plaintiff made an affidavit in reply sworn on March 31, 1942. He 
denied -the allegation that he could not carry out his part of the contract. He 
alleged that the negative of the picture was handed over by him to the Bom- 
bay Film Laboratories on June 26, 1941, in pursuance of the agreement which 
is contained in exhibit B to the plaint, and that under that agreement the 
Bombay Film Laboratories with the consent of the defendants agreed to hold 
the picture and sound negative and positive prints of the film in their safe 
custody on his behalf. He denied that he had released his lien or charge. 
He alleged that disputes had arisen between him and the defendants not only 
with regard to the agreement dated May- 12, 1941, but with regard to the 
agreement recorded in the correspondence exhibit B to the plaint. He sub- 
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mitted that the subject-matter of the suit comprised the disputes between him 
and the defendants both with regard to the agreement dated May 12, 1941, 
and the agreement recorded in the correspondence exhibit B to the plaint. 
He contended that the subject-matter of the suit was therefore outside the 
‘scope of the submission contained in the agreement dated May 12, 1941. 
Further he alleged that he had come to know from Messrs. Sevaram Tricum- 
das on March 28, 1942, that the defendants had mortgaged the films to 
Messrs. Sewaram Tricumdas. 

Mr. Shantiprasad G. Khandaria: filed an affidavit in rejoinder sworn on 
March 31, 1942. In paragraph 9 he alleged that the suit was based only on 
the agreement dated May 12, 1941, and not on the arrangement which ap- 
pears in exhibit B to the plaint. He alleged that the arrangement had 
never been accepted by the defendants and that it was not binding upon 
them. He therefore submitted that the alleged arrangement and disputes 
arising out of that alleged arrangement cannot affect the rights of the parties 
to the agreement. It is to be observed therefore that the validity of the 
agreement which is set out in exhibit B to the plaint is actually challenged 
by the defendants to this suit. He goes on in the affidavit to allege that in 
November, 1941, the defendants created a mortgage on the film in question 
inclusive of negative films and positive prints in favour of Tricumdas Seva- 
ram and Ramchand Tricumdas, and he alleges that the interests of third 
parties who are not parties to the suit are concerned, and that for that reason 
the defendants intend to oppose the plaintiff’s application for a receiver and 
an injunction which is being made by another motion. 

In support of the application for a stay Mr. Daphtary arguing upon the 
assumption that the second arrangement evidenced by exhibit B to the plaint 
was binding upon the defendants contrary to the contentions of Mr. S. G. 
Khandaria contended that it formed part and parcel of the original agree- 
ment and was merely a supplementary arrangement giving further security 
to the plaintiff in reference to the subject-matter of the first agreement. 
Consequently he contended that the arbitration clause would be equally 
applicable to the second agreement. He referred to and relied upon Wade- 
Grey v. Morrison?. In that case however there were two contemporaneous 
agreements, one of which contained, though the other did not, a reference to 
arbitration, and the learned Judge decided that those two agreements must 
be treated as together forming one agreement, and that the arbitration clause 
consequently must be taken as applying to both. That case is in my opinion 
very different from the present. 

Mr. J. H. Vakil in opposing the application for a stay relied upon Turnock 
y. Sartoris?. In that case a lease contained an arbitration clause. Some 
years after the date of the lease disputes having arisen between the parties 
a written agreement was entered into binding the lessor to take certain steps 
with a view to securing a better water supply and in some points varying 
the rights of the lessee as to the supply which the lessor had covenanted to 
give him under the lease. The lessee commenced an action alleging that the 
steps mentioned in the agreement had not been taken, and also alleging that 
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the lessor had not supplied the stipulated quantity of water, and claiming 
an enquiry as to the damages sustained “by reason of the matters afore- 
said.” The defendant moved to stay the proceedings and refer the dispute 
to arbitration. The Court held that as the arbitration clause applied only 
to matters arısing under the lease, it did not cover the whole subject-matter 
of the action. As Mr. Justice Cotton said in his judgment the subsequent 
agreement imposed upon the lessor certain fresh liabilities and to some extent 
modified the rights of the plaintiff. 

In my opinion the case relied upon by Mr. Vakil is applicable to the facts 
of the present case. I think that the subsequent agreement evidenced by 
exhibit B conferred upon the plaintiff a right ‘which he had not previously 
got, viz. to have possession of the positive prints retained on his behalf by 
a third party and imposed upon the defendants a liability which they had 
not previously undertaken, viz. to sanction the retention by third parties of 
the positive prints on behalf of the plaintiff. This new arrangement imposed 
liabilities upon the defendants and conferred rights upon the plaintiff which 
are not to be found in the original agreement at all. In my opinion the 
arbitration clause has no applicability whatever to these new rights and liabi- 
lities so imposed and conferred. In my opinion an arbitrator or arbitrators 
appointed under the original agreement would have no jurisdiction to enter- 
tain any dispute arising between the plaintiff and the defendants in respect of 
the new agreement. Moreover the validity of the fresh arrangement evi- 
denced by exhibit B to the plaint is disputed by the defendants. The 
arbitrator or arbitrators appointed under the first agreement would certainly 


-have no jurisdiction to determine whether the second alleged arrangement was 


or was not binding upon the plaintiff and the defendants, or what effect it 
had upon the provisions of the first agreement. 

Mr. J. H. Vakil drew my attention to that part of the judgment in Turnock 
v. Sartoris, where the Court discussed the question whether it would be. right 
to split up the action by referring to arbitration the matters arising under 
the lease and leaving the action to proceed as to the other matters. The 
Court took the view that even if the arbitration’clause could be construed so 
widely as to cover all the matters in respect of which damages were claimed 
it would not be proper to refer them to an arbitrator as he would have no 
power to determine the construction of the agreement and its effect upon the 
provisions of the lease. I am of opinion that that argument applies to the 
present suit. I do not think that I ought to stay the suit to the extent to 
which it can be said to be a suit arising under the agreement of May 12, 1941, 
inasmuch as it is contended by the plaintiff that the rights under that agree- 
ment are materially affected and altered and modified by the second agree- 
ment, and an arbitrator or arbitrators appointed under the first agreement 
would have no power to entertain that question. 

Mr. Vakil informed me that when this suit was instituted the plaintiff did 
not know that the defendants had mortgaged the film to third parties. If 
the plaintiff had been aware of that fact those third parties would no doubt 
have been made party defendants to the suit. Mr. Vakil said that the neces- 
sary steps would in due course be taken to add them as parties. It would, 
I think, be manifestly most inconvenient to stay this suit and to allow the 
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arbitration to be‘ held between the plaintiff and the defendants to which 0.C.J. 
the mortgagees could not be made parties. 1942 
For the reasons above given and in the exercise of my discretion I have ui 
come to the conclusion that this application to stay fails and I accordingly Beo RE 
dismiss it with costs. Having regard to the length of time which this motion v. 
has lasted Mr. Vakil asked me to allow the costs to be taxed. Mr. Daphtary ORIENT 
‘on the other hand has asked me to fix the costs. I accordingly fix them at PICTURES 
Rs 250. Le ad Blackwell J. 
Application dismissed. a 
Attorneys for plaintiff: Dabholkar & Jeshtaram. 


Attorneys for defendants : Rustamji & Ginwala. 
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Before Mr, Justice Chagla, 
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Building contract—Architect—Final certificate—Grounds on which certificate can be 
set aside—Arbitration clause in such contract, effect of—Certificate—Award. 


A final certificate given by an architect on the completion of a building can 
be challenged by the owner of the building only on three grounds, viz. fraud, 
collusion or misconduct on the part of the architect. 

If the parties choose to abide by the certificate of the architect whom they 
have named in the agreement, they must accept the decision of ‘the -architect, 
however wrong and erroneous it may be. 

Where there is an arbitration clause in a building contract and there are 
disputes pending between the parties, the power given to the architect under the 
terms of the contract to give a final certificate comes to an end, and he can 
only act as an arbitrator under the arbitration clause, 

Robins v. Goddard,! distinguished. 

Lloyd Bros. v. Milward? and Chambers v. Goldthorpe: Restell v. Nye, 
followed. 

An architect in giving a final certificate acts administratively, and not judi- 
cially. A provision in the contract that the certificate “ may be made a rule 
of the Court” does not make it an award. 

William Kennedy, Ltd. v. Tha Mayor, Aldermen and Burgesses of Borough of 
Barrow-in-Furness,* followed. 

There is no prescribed form in which a final certificate of an. architect may 
be issued. It should give clear intimation to the owner what is the amount 
finally due and payable by him under the contract. 


SUIT to recover a sum of money. 

The plaintiffs, Motilal Tejsi & Co., were a firm of building contractors. 
They agreed on March 29, 1938, with Ramchandra Gajanan (defendant) to 
construct a building on a plot at Shivaji Park, Mahim, Bombay, for a 
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lump sum of Rs. 26,351. The material provisions of the contract between 
the parties are set out in the judgment. The plaintiff further agreed to carry 
out additional work for Rs. 850. 

On September 9, 1940, the plaintiff obtained a final certificate from the 
architects certifying the amounts of Rs. 26,351 and Rs. 850. 

The plaintiffs alleged that in respect of the above amount after giving 
credit for the part payments made the defendant was indebted to them in a 
sum: of Rs. 2,576. 

On August 28, 1941, the plaintiffs sued to recover the amount from the 
defendant. 

The defendant contended inter alia that the plaintiffs had left some of the 
items of work undone and unfinished, carried out some of the work in a 
defective manner. and failed to do the work within the time stipulated, that 
he had brought the above facts to the notice of the architects long before they 
issued the finial certificate, that the architects had issued the certificate with- 
out hearing the defendant and adjudicating upon the disputes, and that the 
certificate was not final and conclusive and was not binding on the defendant. 


R. M. Hathi, for the plaintiffs. 
K. A. Somjee, with N. C. N. Acharya, for the’ defendant. 


CuHAGLA J. The plaintiffs are a firm doing business as building contrac- 
tors. By a contract dated March 29, 1938, the plaintiffs agreed with the 
defendant to construct a building on Plot No. 8 at Shivaji Park, Mahim, in 
consideration of a lump sum of Rs. 26,351. The plaintiffs allege in the plaint 
that in pursuance of their contract they carried out the building work speci- 
fied in the contract and duly completed the same. In- addition to the prin- 
cipal work specified in the contract, the plaintiffs also carried out certain addi- 
tional work. The plaintiffs’ claim with regard to this additional work was 
settled for Rs. 850 on September 2, 1940, and there is no, dispute with re- 
gard to this claim. On September 9, 1940, the architects issued their final 
certificate certifying that a sum of Rs. 3,701 remained due and payable by 
the defendant in respect of the work done under the contract and also the 
additional work done by the plaintiffs which was settled at Rs. 850 as I have 
already stated. Various part payments were made by the defendant, and 
the plaintiffs have filed this suit for Rs. 2,576 being the balance due under 
the final certificate of the architects. 

In the written statement the defendant alleges that the plaintiffs left some 
of the items of work under the contract undone and unfinished and carried 
out some of the work in a defective manner and also failed to do the work 
within the time stipulated. The defendant further alleges that he brought 
these facts and disputes to the notice of the architects long before the final 
certificate was issued by them. He further alleges that the final certificate of 
the architects is not binding on him and that under the terms of the contract 
the architects were not entitled to issue the same. He further alleges that 
the architects issued the certificate without hearing the defendant and adjudi- 
cating upon the disputes that subsisted between him and the plaintiffs. He 
says that having regard to the work which was left undone and the work 
which was left unfinished and the work, which was defective, a sum of 
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Rs. 1,755 should be deducted out of the amount to be paid to the plaintiffs 
under the final settlement, and in respect of this sum of Rs. 1,755 the defend- 
ant counterclaims against the plaintiffs. 

The first question that arises is whether the defendant is entitled to go 
behind the certificate of the architects. It is conceded by Mr. Somjee that 
if I hold that he is precluded from challenging the certificate of the architects 
then he has no answer to the plaintiffs’ claim, and his counterclaim must fail. 
Now it is clear on the authorities that there are three grounds on which a final 
certificate given by the architects can be challenged by the owner of the build- 
ing, and those three grounds are fraud, collusion or misconduct on the part 
of the architects. It is common ground that in the pleadings the certificate 
of the architects is not challenged on any of these three grounds. The autho- 
rities lay down that if the parties choose to agree to abide by the certificate 
of the architects whom they have named in the agreement, then they must 
accept the decision of the architects, however wrong and erroneous it may be. 
But Mr. Somjee urges that in this particular ‘contract between the parties 
there is an arbitration clause and he contends that the effect of the authorities 
is that if there is an arbitration clause in a building contract and if there are 
pending disputes between the parties then the power given to the architects 
under the terms of the contract to give a final certificate comes to an end. 
They can only act under the arbitration clause as arbitrators and cannot act 
as certifiers giving their final certificate under the terms of the agreement. 
In order to appreciate the argument of Mr. Somjee, one must look at the 
terms of the contract. The question really resolves itself into this: did the 
parties to this agreement intend that the architects in giving their decision 
which would be binding on the parties should act judicially or should act 
administratively ? If the parties intended that the architects should act judi- 
cially, then undoubtedly they should act as arbitrators and all the formalities 
of an arbitration must be complied with. Now reading the agreement as a 
whole, I have no doubt in my mind that the parties never intended to confer 
on the architects any judicial power or to constitute them a judicial tribunal. 
All that they intended was that the architects should exercise their skill and 
judgment and decide difficulties between the parties from time to time ad- 
ministratively and not judicially. Clause 36 of the conditions of the contract, 
which are annexed to the main contract and which by cl. 5 of the contract are 
made part of the contract itself, clearly and unequivocally states that a certi- 
ficate of the architects, showing the final balance due or payable to the con- 
‘tractor, is to be conclusive evidence of the work having been duly completed 
and that the contractor is entitled to receive payment of the final balance, 
but without prejudice to the liability of the contractor for shrinkage or leak- 
age or any other faults or defects which may appear within the specified period 
after completing as mentioned in the.agreement. Now if this clause stood 
by itself, there can be no doubt—and Mr. Somjee concedes this—that the 
final certificate issued by the architects would be conclusive and binding upon 
the defendant. But Mr. Somjee contends that the stringency of this clause is 
mitigated by other provisions of the contract which constitute the architects 
arbitrators, and he strongly relies on cl. (4) of the contract which says : 

“The within plaint, agreement and documents above-mentioned shall form the 
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basis of this contract and the decision of the said Architects or the other Architects 
for the time being as mentioned in the printed conditions of the contract in refer- 
ence to all matters of dispute as to material workmanship or account and as to 
intended interpretation of the clauses of this agreement or any other document at- 
tached hereto shall be final and binding on both parties and may be made a rule of 
the Court.” ` 

Mr. Somjee argues that the decision which the architects had to give under 
this clause was a judicial decision, and he principally relies upon the last 
part of this clause which provides that their decision may be made a rule of 
the Court. Mr. Somjee says that it is only an award made by the architects 
acting judicially as arbitrators that can be made a rule of the Court. 

Mr. Somjee has also referred to cl. (39) of the conditions of the contract 
which lays down as follows :— 

“Should any doubt or doubts arise during the execution of the works or at 

measuring the extras or at making out the accounts or to any extras or other works, 
for which the contractor may -believe to have a claim, the: admission ang allowance 
of any such claim or claims shall be judged of, determined and adjusted solely by 
the Architects, without reference in any way to any other persons. It being the in- 
tention of these conditions, that all such works that may be necessary for completely 
finishing the works proposed, for the rectifications of any failure from whatever cause 
arising, and the well maintaining, sustaining and supporting the whole of the works, 
as well as actions and alterations should such be made, so that the whole may re- 
main sound and firm, are implied in the foregoing specification although the same 
may not therein be specially expressed ; and that on this as well as all other matters, 
no reference to any other person than the aforesaid Architects, is to be allowed or 
admitted, his decision on all matters in difference or dispute between the employer 
and the contractor shall be conclusive and final and binding on both the parties to. 
the contract.” 
This clause provides that in the event of any doubt arising while the building 
is being constructed it is the architect alone and no one else who should deter- 
mine and adjust any difference. Mr. Somjee contends that under this clause 
of the contract the architects can only act judicially as arbitrators. Now after 
giving my careful attention to both cl. (4) of the contract and cl. (39) of the 
conditions of the contract, I am still of the opinion that these clauses do not 
in any way alter or modify the conclusiveness of the certificate under cl. (36) 
of the conditions of the contract. 

Mr. Somjee has relied on various decisions of the English Courts in support 
of his arguments. The first decision on which he relied is Robins v. Goddard. 
In that case in terms the certificate of the architect was not to be considered 
as conclusive or final, and the agreement further provided that in the case of 
any dispute or difference the matter was to be referred to arbitration and the 
arbitrator had express power to open up, review, and revise any certificate and 
reconsider it on its merits. It was under these circumstances that the Court 
of Appeal in that case came to the conclusion that the arbitration clause 
destroyed the finality of the certificates and that consequently the defendant 
in that case was entitled to set up a counterclaim and go behind the certificate. 
Collins, Master of the Rolls, in his judgment says (p. 301): 

“If something which purports to be conclusive is made subject to revision, it 
loses its quality of finality. That is the case here, where the decision of the archi- 
tect is made subject to the decision of an arbitrator,” 
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In this case, even assuming that cl. (4) of the contract 1s an arbitration clause, O.C. J: 
it does not in any way affect or modify the conclusiveness of the certificate 1942 
under cl. (36) of the conditions of the contract nor does it make the certificate -x 


open to further consideration or modification by any other person or autho- irs A 
rity. 


U. 
The other case relied on by Mr. Somjee is the decision in Lloyd Bros. V. Ray. 


Milward In this case under cl. (20) of the building contract it was provided CHANDRA 
that a certificate of the architect, or an award of the referee, as the case may GAJANAN 
be, showing the final balance due or payable to the contractor, was to be con- C ae F 
clusive evidence of the works having been duly completed, and that the con- PAN i 
tractor was entitled to receive payment of the final balance. Then cl. (22) 

provided that in the event of any dispute arising between the owner and the 
contractor it was to be referred to the arbitration and final decision of a third 

party. In his judgment at p. 264 Lord Esher, Master of the Rolls, stated 

-his opinion that cl. (22) was in the nature of a proviso upon cl. (20), so 

that ıf the conditions contemplated by cl. (22) arose before the architect had 

given his final certificate, his power to give it was taken away. Lord Justice 

Lopes in his judgment at p. 264 says that :— 

“ It is important to bear in mind that here there were disputes in existence before 
the giving of the final certificate of: the architect, which were known to him, and 
that he, knowing of those disputes, gave the certificate.” 

Lord Justice Lopes further says that (p. 265) :— 

“The result is that the certificate of the architect is final, if there are no disputes ; 
if there are, the award of the referee is to take its place and be substituted for it.” 
It will be noted that in cl. (20) itself dealing with the final certificate the 
reference is made alternatively to the award of the referee. Therefore what 
the contract provided was that the parties were to be bound by the certificate 
of the architect in the event of there being no disputes and by the award of 
the referee if there were any disputes. This decision has been considered in 
Chambers v. Goldthorpe : Restell v. Nye In his judgment at p. 635 A. L. 
Smith, Master of the Rolls, expressed his opinion that, unless there was a 

' dispute and a reference under cl. (22) of the contract which was under con- 
sideration in the case of Lloyd Bros. v. Milward, the certificate of the architect 
with regard to the amount which the building owner had to pay the builder 
under cl. (20) was final ; and Lord Justice Collins in his judgment explained 
the decision in Lloyd Bros. v. Milward as follows (p. 638) :— 

“It was there held that the effect of that clause was that, where a dispute had 
arisen, by which I think was meant that a dispute had been actually formulated 
between the parties, before the architect had given his certificate, the jurisdiction 
of the architect was ousted, and the jurisdiction of the referee was let in ; but that, 
where no such formulated dispute had arisen before the architect’s certificate was 
given, the jurisdiction of the referee was not let in, and the decision of the architect 
was final, and stood in the same category as the award of a referee would do, as 
conclusive evidence that the works had been completed, and that the builder was 
entitled to the balance for which the certificate was given.” 

Therefore, even assuming that cl. (4) of the contract amounts to an arbit- 
ration clause, it would not ipso facto oust, the jurisdiction of the architects 
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to give a certificate under cl, (36) of the conditions of the contract unless 
Mr. Somjee satisfies me that there were disputes between the parties which 
were formulated and which were referred to the architects as arbitrators. If 
there were no disputes or if they were not formulated or if they were not, 
referred to the architects, the jurisdiction of the architects to give a certificate 
continued unimpaired, and if they did give a certificate, it would be final 
and binding upon the parties. 

As I have already stated, in my opinion it was not the intention of the par- 
ties to constitute the architects as arbitrators, and any difficulty that one may 
feel in construing cl. (4) of the contract because of the words “the decision 
of the architects shall be final and binding on both parties and may be made 
a Tule of the Court” is removed by consideration of the decision in William 
Kerinedy, Lid. v. The Mayor, Aldermen and Burgesses of ‘Borough of Barrow- 
in-Furness.1. The clause there which the Court considered was if anything 
much more favourable to the view advocated by Mr. Somjee than: the clause’ 
here. The architect was described as the “judge”, and with regard to the 
final certificate he was to issue, it was provided that it was to have the force 
and effect of an award and may be made a rule of His Majesty’s High Court 
of Justice, or any division thereof, at the instance of either party hereto. In 
his judgment Lord Justice Buckley says (p. 418) :— 

“It ıs quite true that the architect is to be an impartial person, no doubt ; he is l 
to determine the construction of the contract, and he must not seek to construe it 
in favour of the corporation as distinguished from in favour of the contractors ; he 
must act fairly as between the parties. Therefore he owes a duty to the contractors 
as well as a duty to the corporation, but he, I think, does not hold any judicial duty 
to one or to the other. Then if you add to that the last words of section 33, all 
that you find there is that his certificate as to the work done, the money to be paid 
and so on, ‘shall have the force and effect. of an award, and may be made a rule of 
His Majesty’s High Court of Justice, or any division thereof, at the instance of either 
party hereto.’ I do not think that adds anything to it. It is not that this certi- 
ficate is an award, but it is to be treated as something which it is not, and it is 
treated as if it were an award. That is the conclusion I come to upon the con- 
struction of that clause.” 

My conclusion on the construction of cl. (4) of the contract is the same. 
The mere fact that cl. (4) provides for the decision of the architects being 
made a rule of the Court does not alter their capacity in giving their decision 
which is not judicial but administrative, and in giving their decision under 
cl. (4) they do not act as arbitrators at all. If their decision is not an award, 
the mere fact that the parties provide that it may be made a rule of the 
Court would not any more make it an award. 

Assuming I am wrong in my construction of cl. (4) and that cl. (4) is an 
arbitration clause, the next question that arises is whether there were any dis- 
putes between the parties before the issuing of the certificate which were refer- 
red to the arbitration of the architects within the meaning of cl. (4). Mr. 
Somjee has tendered four letters which his client wrote to the architects. In 
the first letter of June 7, 1938, he drew the attention of the architects to cer- 
tain defects in the sanitary works and he called upon the architects to arrange 
to remove the present defective fittings and to replace them with new ones. 
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It is to be noted that in this letter the defendant wanted the architects to act 
administratively and do certain administrative acts. The decision of the 
architects was not sought on any dispute between the parties. The next letter 
of August 11, 1938, makes a grievance of various works which were left in- 
complete, and these incomplete works are set out seriatim. Here again the 
request made to the architects is that they should ask the contractors to com- 
plete the incomplete works. On January 14, 1939, a reminder was sent, and 
the architects were again called upon to request the contractors to attend to 
the defective and incomplete works. A final reminder was sent on June 26, 
1939, and there again the grievance was that the architects had not yet got 
the contractors to complete the incomplete portions of the work and they 
were further asked to get. the contractors to settle the claim of one Thakorlal 
& Co. in respect of some plumbing and sanitary works. Therefore it would 
be noted that in all these four letters the defendant was seeking the assistance 
of the architects to get the contractors to do certain things which he had the 
power to do under the contract and was making a complaint about various 
incomplete works which, according to him, the plaintiffs were bound to com- 
plete under the terms of the contract. But nowhere do these letters even 
suggest that there were any disputes between the defendant and the plaintiffs 
—let alone formulating these disputes, and I fail to understand how these 
letters can be possibly read as calling upon the architects to take upon them- 
selves the burden of arbitration under cl. (4) of the contract and resolve 
the disputes between the parties. I therefore hold that assuming cl. (4) of 
the.contract is to be read as an arbitration clause, on the evidence before me 
there were no formulated disputes between the parties which were referred to 
arbitration under cl. (4) and, therefore, the jurisdiction of the architects to 
issue a final certificate under cl. (36) of the conditions of the contract was 
not in any way ousted. 

It is finally argued by Mr. Somjee that the certificate of the architects 
(exhibit C) is not a final certificate. Now the law does not make it neces- 
sary for the architects to issue their final certificate in any prescribed form. 
All that is required of a final certificate is that it should give clear intimation 
to the owner what is the amount finally due and payable by him under the 
contract, and it is only from this point of view that one must approach this 
final certificate. I concede that this certificate might have been more artistic- 
ally drafted, but it undoubtedly serves the purpose for which final certificates 
are meant. I do not think that the defendant can have any grievance that on 
getting the certificate he did not know what he had finally to pay to the con- 
tractors under the contract. The certificate is headed as “ Final Certificate.” 
It mentions the contract amount as Rs. 26,251. It mentions the Extras, 
which were agreed upon, at the sum of Rs. 850 as I have already mentioned. 
It mentions the amount previously certified as Rs. 23,500, and it finally states 
that a sum of Rs. 3,701 is payable by the defendant to the plaintiffs. 1 do 
not think there is much substance or merit in the argument that this is not a 
final certificate. 

J, therefore, hold that as the defendant has not pleaded that the final certi- 
ficate was issued by the architects by any fraud or collusion between him and 
the plaintiffs nor has he alleged that there was any misconduct on the part of 
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O0.C.j. the architects, the final certificate is binding upon him and he cannot go be- 
1942 hind it. It is not, therefore, open to me to consider the counterclaim of the 
ragg defendant on its merits. 

Pa A My answer on preliminary issue No. 2 is, therefore, in the affirmative. 
v. I, therefore, decree the suit of the plaintiffs with costs and dismiss the coun- 
RAM- terclaim with costs. I fix the costs of the suit and counterclaim which the 

CHANDRA defendant has to pay to the plaintiffs at Rs. 1,200. 

aa Liberty to the plaintiffs to withdraw the amount deposited under the Judge’s 

Chaglaj, Order of December 1, 1941, and apply the same towards part satisfaction of 
m the decretal amount. 


Suit decreed. 


- Attorneys for plaintiffs : Mankodi & Co. ; 
Attorneys for defendant : Ranchhoddas & Co. j 


Deane ceed 


Before Mì. Justice Chagla. 


1942. MEGHJI HIRJI & CO. 
Sye? es ; 

March 18 
— MANGILAL GORDHANDAS.* 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Secs, 11, 3(w)—Plea of agri- 
culiurisi—Whether plea can be taken by legal representative of party—Practice 
—Plea not urged—Whether plea tenable. 

_ The legal representative of a party with whom the plaintiff had transactions 
on which the suit is based is as much entitled to take up the defence that he 
is an agriculturist within the meaning of the Dekkhan Agriculturists’ Relief 
Act, 1879, as the party himself would have taken. 

Mahadev v. Ramchandra! and Lakhaji Dolazi & Company v. Ishwarappa 
Malleshiappa Manvi? followed. 

Where a point could have been obviously taken before the Court for the 
decision of a suit and it has not been taken, the inference is that the point 
was not taken because it was not tenable. 


SUIT on a promissory note. 

The plaintiffs, Meghji Hirji & Co., acted as commission agents and pacca 
adatias in Bombay to effect forward transactions in different commodities 
for Gordhandas (father of Mangilal, defendant), who resided at Chalisgaon 
is West Khandesh district. 

On making up accounts of the transactions between the parties it was found 
that Gordhandas was indebted to the plaintiffs in a sum of Rs. 15,092-10-3. 
The plaintiffs gave up a sum of Rs. 4,092-10-3 by way of rebate, and for the 
balance of Rs. 11,000 Gordhandas passed a promissory note in favour of 
plaintiffs on January 26, 1940. Gordhandas died in about May or June, 1940, 

* O. C. J. Suit No. 1802 of 1941. of 1938, decided by Blackwell J., on 


1 (1937) 39 Bom. L. R. 1172. April 4, 1941 (Unrep.). 
2 (1941) O. C. J. Suit No. 1904 
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without paying anything due under the promissory note. The defendant, 0.C J. 

the son of Gordhandas, paid a sum of Rs. 500 under the note to plaintiffs 1942 

on January 2, 1941; but paid no further amounts. meee 
On October 3, 1941, the plaintiffs sued to recover Rs. 11,584-5-6, the ee 

amount due under the promissory note, from the defendant “as the heir and i: i 

legal representative of Gordhandas and out of the estate of the said deceased MANGILAL 

come to his hands.” GORDHANDAS 
The defendant contended among other things that he was an agriculturist 

as defined in the Dekkhan Agriculturists’ Relief Act, 1879, that he resided 

at Chalisgaon, and that the High Court had no jurisdiction to try the suit. 

He counter-claimed Rs. 500 which he had paid to plaintiffs undtr a mis- 

taken belief that he was liable to pay. 


The plaintiffs resisted the counter-claim. 


M. J. Mehta, with V. G. Mohile, for the plaintiffs. 
M. V. Desai, with S, T. Desai, for the defendant. 


CHAGLA J. This suit has been filed by the plaintiffs on the allegation 
that Gordhandas Jitmal, the father of the defendant, had appointed them 
as commission agents and pacca adatias to effect forward transactions in 
diverse commodities on his behalf in Bombay. The plaintiffs allege that an 
account in respect of the dealings was made between the plaintiffs and 
Gordhandas Jitmal on January 26, 1940, when a sum of Rs, 15,092-10-3 
was found due and owing by the deceased to the plaintiffs, and on the same 
day a promissory note promising to pay Rs. 11 000 was passed by the de- 
ceased in favour of the plaintiffs. 

The present suit is filed against the defendant as the heir and legal re- 
presentative of Gordhandas Jitmal for the recovery of the balance due under 
the promissory note dated January 26, 1940. The relief against the defend- 
ant is restricted to the payment of the amount out of the estate of his de- 
ceased father come to his hands. 

In the written statement the defence taken by the defendant is that he is 
an agriculturist, that he derives his livelihood principally by agriculture, and 
that this Court has no jurisdiction to try the suit. Other defences are also 
taken on the merits. I directed that the issue as to eee should be 
tried as a preliminary issue. 

Mr. Mehta contends that the defendant is not entitled to avail himself 
of the benefit of the Dekkhan Agriculturists’ Relief Act, 1879. ,His conten- 
tion is that the transaction in suit was between the plaintiffs and the de- 
fendant’s father, that the defendant had nothing whatever to do with the 
transaction, and that the relief claimed is not against the defendant per- 
sonally but only against him as the legal representative of his father. Mr 
Mehta, while conceding that this suit is of the description referred to in s. 3, 
cl. (w), of the Dekkhan Agriculturists’ Relief Act, contends that it is only 
when the transaction is between the plaintiff and the defendant that under 
s. 11 the Court would have no jurisdiction to try the suit. 

Now, looking to s. 11, it is clear that what it’ provides is that the Court. 
shall have no jurisdiction to try suits of the description mentioned in s. 3, 
cl. (w). Instead of*setting out all the suits mentioned in s. 3, cl. (w). 

R. 95. 
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seriatim in s. 11, the Legislature more compendiously refers to s. 3(w) to 


indicate the nature of suits in which the Court would-have no jurisdiction. 
Section 11 is clear in its terms. It lays down that in every suit of the des- 
cription referred to in s. 3, cl. (w), if the defendant is an agriculturist, then 
that suit must be instituted and tried in a Court within the local limits of 
whose jurisdiction he resides. In this case the defendant says: 

“I do not reside within the jurisdiction of this Court. I am being sued in a 
suit of the description mentioned in s. 3, cl. (w). I am an agriculturist and, there- 
fore, this Court has no jurisdiction to try the suit.” 


+ 


Apart from authorities, I should have no hesitation in holding that on 
the construction of s. 11 it is open to a defendant who has been sued as a 
legal representative to take up the defence of an agriculturist under s. 11. 
But as it happens, there is ample authority that our Court has construed 
this section in the manner I have indicated. There is an unreported judg- 
ment of Mr. Justice Blackwell in Lakhaji Dolaji & Company ve Ishwarappa 
Malleshiappa Manvi! where one of the defendants who was originally sued 
died pending the hearing of the suit and his legal representative was brought 
on the record. Counsel on his behalf contended that he was an agriculturist 
within the meaning of the Dekkhan Agriculturist? Relief Act and that, 
therefore, the Court had no jurisdiction to try the suit. It was strongly 
urged that that defence was not open to him as he had come on the 1ecord 
by devolution of interest due to death, and under O. XXII of the Civil 
Procedure Code it was not open to him to take up a defence which was not 
open to the original defendant. Notwithstanding this argument, Mr. 
Justice Blackwell held that it was competent to the newly added defendant to 
take up the defence that the Court had no jurisdiction. It is clear that the 
facts before Mr. Justice Blackwell were much less favourable to the argu- 
ments advanced. by Mr. Desai than the facts in this case. In Mahadev v. 
Ramchandra, the facts that came up for decision before Mr. Justice Kania 
are also identical with the facts in this case. There the plaintiff sued to 
recover a sum of Rs. 12,000 due to him from the Ist defendant firm. One 
Gangaram, who was alleged to be a partner in that firm, had died prior to 
the institution of the suit leaving him surviving a minor son Vasant, and he 
was brought on record as defendant No. 2 as the heir and legal representa- 
tive of the deceased partner. On behalf of the minor Vasant it was con- 
tended that he was an agriculturist and, therefore, the Court had no juris- 
diction to try the suit. On behalf of the plaintiff it was urged that it was 
not open to a minor to take up the defence of want of jurisdiction on the 
ground that he was an agriculturist. Mr. Justice Kania rejected the con- 
tention of counsel for the plaintiff and held that it was open to a minor 
to take up that defence. It is important to note that although the plaintiff 
strenuously resisted the application of defendant No. 2 that the Court had 
no jurisdiction because defendant No. 2 was an agriculturist on the ground 
that he was a minor, it' was never suggested to the Court that it was not 
open to defendant No. 2 to take up this defence because he was merely a 
legal representative and the transaction was not between the plaintiff and 
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him but between the plaintiff and the original defendant. Now, it is a well O.C.J. 
known canon of interpretation of judicial decisions that where a point could 1942 
have been obviously taken before the Court for the decision of a suit and | “~~ 
that point has not been taken, that point was not taken because it was not 
tenable. Mr. Mehta has urged that Mr. Justice Kania has not directly a 
held that it is open to a person sued in a representative capacity to avail MANGILAL 
himself of the benefit of the Act. But the very fact that counsel at the bar GORDHANDAS 
did not urge this contention implies that the point was conceded by counsel c ES 
Eni , RS agla]. 
for the plaintiff and, therefore, it was not argued and no decision sought ___ 
from the Court. Further, underlying the decision of Mr. Justice Kania is 
the clear assumption that ít is open to a legal representative to raise the plea 
under the Act in his own right. 
. Apart from these decisions, I have no hesitation in holding on the rele- 
vant sections of the Act that a legal representative of a party with whom 
the plaintiffs had transactions on which the suit is based is as much entitled 
to take up the defence that he is an agriculturist within the meaning of the 
Act as the party himself would have had. 
In coming to a decision on issue No. 1 accounts will have to be taken, 
and issue No. 2 would depend upon the result of these accounts. 
I, therefore, direct that the suit be referred to the Commissioner for the 
‘taking of accounts of the income of the defendant of the last three years 
prior to the filing of the suit from both agricultural and non-agricultural 
Sources. z 
The suit was filed as a short cause and came on for hearing and final dis- 
posal on November 19, 1941. The defendant then filed his written state- 
ment and, as I have already pointed out, he there took up the defence that 
this Court had no jurisdiction on the ground that he was an agriculturist 
within the meaning of the Act as he derived his livelihood principally from 
agriculture. On that written statement normally the order would have been 
a reference to the Commissioner straightaway to ascertain the income of the 
defendant, At the hearing of the short cause Mr. Mehta for the plaintiffs 
wanted the suit to be transferred to the list of long causes as he contended 
that that defence was not open to the defendant and that until that point 
was decided an order for reference to the Commissioner should not be made. 
This suit has come on today’s board and has been heard only on the point 
taken up by Mr. Mehta, and’ Mr. Mehta has failed in his contention. The 
costs therefore incurred today have been entirely due to the contention taken 
up by the plaintiffs and but for this contention, as I have already said, there 
would have been a reference to the Commissioner on November 19, 194], 
' and today’s hearing would have been absolutely unnecessary. I do not see 
why, whatever the results of the reference may be, the defendant should bear 
the costs incurred today. I, therefore, order that the plaintiffs should pay 
to the defendant the costs of today’s hearing. Further costs and further 
directions reserved. 


Suit referred to Commissioner. 


Attorneys for plaintiff : Mohile, Parekh & Maneklal. 
Attorneys for defendant: H. M. Mehta & Co. 
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CRIMINAL APPELLATE. 


Before Sir John Beaumont, Kt., Chef Justice, and Mr. Justice Wassoodew. 


EMPEROR 
v. 
KARSANDAS GOVINDJI VED.* 


City of Bombay Municipal Act (Bom III of 1888), Secs. 390, 514}|—Establishment 


of new factory—Workizig of factory—“ Such factory,” meaning of—Prosecu- 
tion—Limitation of time—Continuing offence, what it means. 

Section 390, sub-s. (Z), of the City of Bombay Municipal Act, 1888, consti- 
tutes two quite independent offences, one, establishing a new factory in which 
mechanical power is intended to be employed without permission of the Com- 
missioner, and the other, working such a factory, that is to say, a factory in 
which mechanical power is intended to be employed, without such “permission. 

Under s. 390 the establishing of a factory without permission 1s an offence 
committed once and for all when the factory is established; but the working 
of a factory without permission is an offence which arises on every day on 
which the factory is so worked. Section 514 is no bar to a prosecution in the 
latter case. 

The expression “continuing offence” has a well recognized meaning. It 
means that if an act of the accused constitutes an offence, and if that act conti- 
nues from day to day, then a fresh offence is committed on every day on which 


* Criminal Appeal No. 6 of 1942, (3) If any written permission 


by the Government of the Province 
of Bombay, against an order of 
acquittal passed by a Bench of 
Honorary Presidency Magistrates, 
Mazagaon, Bombay, presided over 
by Chas. Bigwood. 

+ The sections run as follows :— 

“390. (1)' No person shall newly 
establish in any premises any fac- 
tory, workshop or workplace in 
which it is intended tnat steam, 
water or other mechanical power 
shall be employed, without the 
previous written permission of the 
Commissioner, nor shall any such 
person work, or allow to be worked, 
any such factory, workshop or work- 
place without such permission. 

(2) The Commissioner may re- 
fuse to give such permission if he 
shall be of opinion that the esta- 
blishment of such factory, workshop 
or workplace in the proposed posi- 
tion is objectionable by reason of 
the density of the population in the 
neighbourhood thereof, or will be a 
nuisance to the inhabitants of the 
neighbourhood. 


for the establishment of a factory, 
workshop or workplace granted 
under sub-section (2) be revoked 


- by the Commissioner in the exercise 


of his powers under sub-section (3) 
of section 479, no person shall conti- 
nue or resume the working or use 
of such factory, workshop or work- 
place until such written permission 
is renewed or a fresh written per- 
mission is granted by the Commis- 
sioner. 


514. No person shall be liable to 
punishment for any offence made 
punishable by this Act, unless com- 
plaint of such offence is made before 
a Presidency Magistrate within the 
time hereinafter prescribed in that 
behalf, namely :—~ 

* * * * 

(b) if the offence be against 
the provisions of sections 223, 229A, 
240, 258, 272(1), 272(5), 274(1) 
274(1A), 281, 284, 287B(I) 278B 
(2) or 390 or any by-laws framed 
under s. 461(b) within three months 
next after the commission or dis- 
covery of such offence.... 
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the act continues. If the act prohibited is that of working a factory, an offence 
is committed on every day on which the factory is worked. It may not 
strictly be a continuing offence, because the owner of the factory may cease 
to work it for a longer or a shorter period and then reopen it; but on any day 
on which he is shown to have worked tha factory without the requisite permis- 
sion, he has committed an offence, and it is immaterial to consider whether he 
committed an offence by working the factory on some previous occasion. 
Emperor v. Chhotalal Amarchand,) referred to. 
Headnote in Emperor v. Bechardas,2 commented on. 


PROSECUTION for an offence under s. 390(1) of the City of Bombay Muni- 
cipal Act, 1888. 

In 1938, the accused Karsandas applied to the Bombay Municipality for 
permission under s. 390 to start an artificial silk mill in Bombay. The Muni- 
cipal Commissioner asked for certain requirements to be carried out. In- 
stead of carrying them out, the accused made further extensions to the mill 
by adding a dying shed and installing therein three more electric motors. 

‘On March 23, 1939, the accused was prosecuted for erecting the factory 
without the permission of the Municipal Commissioner under s. 390. The 
case was withdrawn on July 27, 1929, and the accused was acquitted. 

The accused failed to carry out the requisitions made by the Municipal 
Commissioner. 

On January 22, 1941, a Municipal Junior Inspector visited the factory and 
found it being worked with fifty-five electric motors without the permission 
of the Commissioner. He was prosecuted for the offence under s. 390(1) 
read with s. 471 of the Act. 

The accused was tried by a bench of Honorary Presidency Magistrates, 
Municipal Courts, Mazagaon, but acquitted on August 16, 1941, for reasons 
some of which were as follows :— 


“A careful scrutiny of s. 390 shows that it is structurally linked with the first 
part of the said sub-section, and cannot be divorced from it. The words ‘any such 
factory’ in the second part are significant, and refer to dme factory described ear- 
lier in the section . The words “ any such factory” can only mean a factory which 
is newly established and in which it is intended that steam, water or other mecha- 
nical power shall be employed. It cannot mean any and every factory which is 
run by steam, buti ıt must be a factory which is also newly established . Clearly 
permission under sub-s. (2) is sought for and given or refused only when a factory 
is established or about to be established and not when it is functioning for some 
years, and so the words ‘such factory’ occurring here can only mean what is des- 
cribed in sub-s. (1), viz. a newly established factory. 

“ Assuming without admitting the prosecution theory that the amendment of the 
latter part of sub-s. (7) introduced a continuing offence de die in diem so as to 
justify the present prosecution one would expect a consequential amendment to be 
made in s. 514 (b) which prescribed the period of limitation for an offence under 
s. 390 as being three months next after the commission or discovery of such offence 

.First of all the three months period must run from the date of the commission or 
discovery. Now discovery of anything means knowing it for the first time... 
Hence the offence is discovered when you know it for the first time after its com- 
mission or from its discovery that is from the first knowledge of it. See Emperor 
v. Bechardas, 32 Bom. L. R. 768 . . It js important to know that the ruling in 


1 (1936) 38 Bom, L.R. 1164, F.B, 2 (1930) 32 Bom. L, R. 768. 
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A.Cr.J. the above case has not been overruled though prosecution argued as if it were so 
1942 overruled, relying on Emperor v. Chhotalal, 38 Bom, L. R. 1164, F.B.” 


oe The Government of the Province of Bombay appealed against the order of 
a aia acquittal 


ve 
Karsanpas R. A. Jahagtrdar, Government Pleader, for the Government of Bombay. 
GOVINDJI B. R. Ambedkar, with H. D. Thakor, for the accused. ; 


BEAUMONT C. J. This is an appeal by the Government of Bombay against 
the acquittal of the accused by a Bench of Honorary Presidency Magistrates 
of an offence under s. 390(Z) of the City of Bombay Municipal Act, 1888. 
The learned Magistrates acquitted the accused on four grounds, and the 
Chairman of the Bench wrote a long and carefully reasoned judgment, for 
which we are indebted. The fact that we differ from the conclusions reached 
by the learned Magistrates should not be taken as detracting from our appre- 
ciation of the usefulness of their work. a 

The facts: which are not in dispute, are that in 1938 the accused applied 
for permission to start a factory in which mechanical power was to be em- 
ployed, and m March, 1939, he was prosecuted for establishing that factory 
without the permission of the Municipal Commissioner as required under 
s. 390(1). Subsequently an arrangement was come to between the Com- 
missioner and the accused, and the prosecution was withdrawn, and the accus- 
ed was acquitted on July 27, 1939. The actual charge of which he was ac- 
quitted was of working a silk mill, without obtaining previous written per- 
mission from the Municipal Commissioner, on March 23, 1939. On January 
25, 1941, the present prosecution was launched, and the accused was charged 
with working fifty-five electric -motors for the purpose of conducting a textile 
mill on the premises described, without obtaining previous written permission 
from the Municipal Commissioner, on January 22, 1941. 

One objection which the learned Magistrates upheld was to the form of 
the summons. I do not think that the summons is very cleverly worded. It 
would have been better to charge the accused in the words of the section con- 
stituting the offence, with having worked a factory in which mechanical power 
was used, instead of charging him with working fifty-five electric motors for 
the purpose of conducting a textile mill ; but I think it clear that the summons 
sufficiently informed the accused of the act complained of. In my view no 
serious objection can be taken to the form of the summons. 

The real question which arises for decision is as to the proper construction 
to be placed on s. 390, sub-s. (1), of the City of Bombay Municipal Act, 
1888. That sub-section provides that no person shall newly establish in any 
premises any factory in which it is intended that steam, water or other mecha- 
nical power shall be employed, without the previous written permission of the 
Commissioner, nor shall any person work, or allow to be worked, any such 
factory without such permission. The latter sentence was added by amend- 
ment in 1916. The learned Magistrates consider that the second portion of 
the section only applies to a newly established factory. They think that the 
section prohibits the establishment of a new factory, and further prohibits any 
person from working such newly established factory. I am quite unable to 
extract that meaning from the section. The reference in the last part of the 
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section to working “ any such factory ” must relate back to the description 
of the factory contained in the earlier part of the section, and the only des- 
cription of a factory is of one in which it is intended that steam, water or 
other mechanical power shall be employed. The first part of the section con- 
stitutes as an offence the newly establishing of a factory, but the reference to 
such newly establishing does not form part of the description of the factory. 
It is to be noticed further that the second part of the section applies generally 
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to any person, and not merely to the person who has newly established a SeaumontC,. 


factory. I have no doubt whatever that the section constitutes two quite 

independent offences : one, establishing a new factory in which mechanical 
l power is intended to be employed without permission, and the other, working 
such a factory, that is to say, a factory in which mechanical power is intend- 
ed to be employed, without permission. The expression “such factory” is 
also found in sub-ss. (2) and (3) of s. 290, and it is perfectly plain that in 
those sub-séctions the reference is to the description of the factory contained 
in sub-s. (Z) as a factory in which steam, water or other mechanical power is 
to be employed. It is moreover obvious that for practical purposes, it would 
be almost impossible to say when a factory ceases to be newly established. 
Therefore, I am not prepared to accept the view of the learned Magistrates 
that no offence was committed here, because at the time when the accused was 
charged with working a factory, it had ceased to be a newly established fac- 
tory. 

The learned Magistrates ‘also held that the prosecution was barred under 
s. 514, which, so far as material, stipulates that no person shall be Hable to 
punishment for any offence under s. 390, except within three months next 
after the commission or discovery of such offence. The learned Magistrates 
held that the offence was committed once and for all, when work was com- 
menced in the factory. But on the construction which we have put upon 
s. 390, the offence consists of working a factory, and every day on which 
the factory is worked, an offence is committed. The learned Magistrates 
were, I think, somewhat misled by Emperor v. Bechardas* and particularly 
by the head-note. The real question in that case was whether the offence 
charged was what is known as a continuing offence, and the Court held that 
it was not. As I ventured to point out in Emperor v. Chhotalal Amarchand? 
a continuing offence is not a very happy expression, because a person must 
be charged with committing an offence on a particular date, and he cannot be 
charged with committing an offence de die in diem. But the expression has a 
well recognized meaning. It means that if an act of the accused constitutes 
an offence, and if that act continues from day to day, then a fresh offence is 
committed on every day on which the act continues. If the act prohibited is 
that of working a factory an offence is committed on every day on which the 
factory is worked. It may not strictly be a continuing offence, because the 
owner of the factory may cease to work it for a longer or a shorter period 
and then reopen it; but on any day on which he is shown to have worked 
the factory without the requisite permission, he has committed an offence, and 
it ıs immaterial to consider whether he committed an offence by working the 
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A.Cr.J. factory on some previous occasion. The head-note in Emperor v. Bechardas 
1942 (supra) says: “Limitation for a prosecution for a continuing offence runs 
es from the time when the offence is first committed.” If the expression “ the 

se as offence is first committed” refers to the date when the act constituting the 

AeA offence first took place, the statement is obviously wrong, because it would abo- 
Govinpji_ lish altogether the distinction which has been recognized over and over again 
ee between an act which constitutes an offence once and for all, and an act which - 

E T ‘continues, and, therefore, constitutes a fresh offence on every day on which 
it continues. Under s. 390 the establishing of a factory without permission 
is an offence committed once and for all when the factory is established, but 
the working of a factory without permission is an offence which arises on 
every day on which the factory is so worked ; and as the prosecution in this 
case is for working the factory two days before the date .of the summons, it 
is plain that s. 514 is no bar to the prosecution. 

Then the other point on which the learned Magistrates held that*the accused 
was entitled to acquittal was that his previous acquittal in 1939 constituted a 
bar to his conviction in 1941 under s. 403, Criminal Procedure Code. But 
that really raises the same point. It is obvious that if an offence is committed 
on every day on which the factory is working without permission, the acquittal 
of so working the factory in July, 1939, cannot operate as a bar to a charge 
against the accused of so working the factory in January, 1941.. 

In my opinion none of the grounds set up on behalf of the accused are 
sound, and I think, therefore, that we must convict him. But this seems to 
be a case in which the accused has acted bona fide. He is, I gather from the 
evidence, working a factory which, no doubt, employs a certain number of 
people, and is to some extent useful to the public. The difficulty is that he 
has not succeeded in coming to terms with the Municipal Commissioner as to 
the manner of working the factory. It is to be hoped that this difficulty will 
be overcome and that it will not be necessary for the accused to close his 
factory altogether. 

We convict the accused, and fine him Rs. 10. 


WASSOODEW J. I agree. 


Order set aside. 


me 
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CRIMINAL REVISION. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 


THAKORLAL VADILAL 
v, 


AMBALAL BHIKHABHAI PATEL.* 


Stay of criminal proceeding—Civil suit between parties—Considerations for stay—- 
Practice. 

In dealing with an application for stay of a criminal complaint pending the hear- 
ing of a civil suit between the parties, the Court should consider where the public 
interest lies, and not merely where the supposed interest of the particular com- 
plainant lies. The interest of the public is opposed to multiplicity of proceed- 
ings. ° 


STAY of criminal proceedings. 

The petitioner Thakorlal Vadilal filed on April 26, 1940, a suit (No. 527 
of 1940) in the Court of the First Class Subordinate Judge at Ahmedabad, 
against his father, two brothers, a step-mother, one Karsandas, and Ambalal 
(opponent), to obtain partition and separate possession of his share in the 
joint family property, which consisted of an ancestral house. The allegation 
was that the petitioner’s father had gifted the house to the step-mother, exe- 
cuted a nominal deed in favour of Karsandas, who in his turn executed a 
nominal sale-deed in favour of the opponent, who was a brother of the step- 
` mother. In the suit the opponent filed his written statement contending that 
both the applicant as well as his father and step-mother were in occupation of 
parts of the house as his tenants. Some of the issues raised in the suit 
were :-— 

“ (4) Had defendant No. 1 (father of petitioner) a right to: make a gift of the 
whole house in favour of defendant No. 4 (step-mother of petitioner)? 

(5) Are the subsequent transfers nominal? Are they binding on the plaintiff 
(petitioner) or defendants Nos. 2 and 3 (brothers of petitioner) ? 

More than a year after the date of the suit the opponent filed a complaint 
against the petitioner in the Court of the Second Additional City Magistrate 
at Ahmedabad, charging him with offences under ss. 451 and 341 of the 
Indian Penal Code, on the allegation that the petitioner entered into the por- 
tion occupied by the opponent and drove him out. 

The petitioner applied for a stay of ihe criminal proceedings, pending the 
decision of the civil suit, but the trying Magistrate refused to grant a stay, 
for the following reasons :— 

“Tt is true that one of the prayers in the suit is regarding claim. In case the 
civil Court decides that the accused has a right over the house he may be entitled to 


take a portion of the house decided in his favour. But until that is decided the 
accused cannot take the law in his hands and eject either the complainant or his 


“Criminal Application for Revi- bad, refusing to stay criminal pro- 
sion No. 95 of 1942, from an order ceedings, and upheld in revision by 
made by I P. Vyas, Second Addi- G. S. Rajadhyaksha, Sessions Judge, 


tional City Magistrate, Ahmeda- Ahmedabad. 
R. 96. | 
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tenants. If he does, his action cannot be said to be bona fide and would amount to 
trespass.” 


The petitioner next applied to the Sessions Judge tọ obtain an order for 
stay. but the application was dismissed, on the following grounds :— 
“If the complaint had been filed with the intention of prejudicing the civil liti- 


AMBALAL gation then obviously the complaint had had to be stayed in view of the principles 
BESIKHABHAI laid down in 35 Bom. L. R. 384 and 35 Bom. L. R. 1054. The intention to prejudice 


ae 


the civil litigation must be a matter of- inference ... As according to the plaintiff- 
accused himself he was not in actual possession of the third floor of the house, I 
cannot see how the decision of the criminal complaint in which the question of the 
possession of the third floor of the house which is to be decided, is likely to preju- 
dice the civil suit by the accused.” 


The petitioner applied to the High Court in revision. 


J. C. Shah, for the accused. 
K. D. Thakor, with M. H. Chhatrapati, for the complainant. 
R. A. Jahaægirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an application to stay a criminal complaint pend- 
ing the hearing of a civil suit. It is an application of a very common type, 
my experience shows that the Magistrate to whom the application is made, 
almost always refuses the stay ; his decision is almost always upheld by the 
Sessions Judge ; the Sessions Judge’s decision is nearly always supported by 
the Government Pleader ; and this Court almost always reverses that decision. 
This Court will consider in cases of this sort where the public interest lies, 
and not merely where the supposed interest of the particular complainant 
lies. ? 
Now, the civil suit is of this nature. It is alleged that the suit property 
is joint family property, and that it was improperly sold away. The suit 
was filed in April, 1940. Subsequently the present applicant is said to have 
taken wrongful possession of a part of the suit property which, it is said, | 
was in the rightful possession of the complainant who claimed as a tenant and 
was defendant No. 6 in the civil suit. In April, 1941, this complaint was 
filed alleging criminal trespass and wrongful restraint in relation to this por- 
tion of the suit property. It is perfectly obvious that the ultimate title to the 
property and the right to possession will be decided in the civil suit, and if 
it is found that a person has been in possession who ought not to have been 
in. possession, he will be liable to pay mesne profits, So far as the immediate 
right to possession is concerned, if it be suggested that one of the parties to 
the civil suit has wrongfully obtained possession of a part of the suit pro- 
perty, the obvious remedy of the party aggrieved, that is the present opponent, 
is to apply in that suit for an injunction or receiver. The Judge, before 
whom the civil suit lies, has jurisdiction to deal with the right to possession 
of the suit property both on an interlocutory application, and ultimately -at 
the trial. What conceivable advantage is to be gained by allowing this pro- 
secution to proceed pending the determination of the civil suit, I am at æ loss 
to understand. What advantage will be derived by sentencing the applicant 
to fine or imprisonment at the present moment for an act of trespass? Very 
probably the result of the civil suit will be to show that the presentation of a 
criminal complaint was unnecessary, in which case the prosecution of the 
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complaint would involve a waste of public time and a waste of the parties’ A. Cr. J. 
money. On the other hand, if as a result of the civil suit it is shown that 1942 
the act of the accused amounted to criminal trespass, the prosecution can ae 
afterwards proceed, though it is unlikely that a prosecution will be proceeded scat j 
with after the rights have been adjusted in a civil suit. I think it unfortu- v. 
nate that subordinate criminal Courts, in dealing with ‘cases of this sort, do AMBALAL 
not consider that the interest of the public is opposed to multiplicity of pro- BHIKHABHAI 
ceedings. They seem to regard the matter as a sort of competition between TOTTE IC]. 
the civil and criminal Courts. ‘eas 

I have not the slightest doubt that in this case the proper order is to stay 
the criminal complaint pending the hearing of the civil suit, with the usual 
proviso that if the civil suit is not proceeded with diligently, the complainant 
may make an application for removal of the stay. 


WAssogpEw J. I agree. 


Order accordingly. 


. Before Sır John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew, 


~ 


EMPEROR 1942 
y. east, Banal 
June 19 


ADAMBHAI ABDULLABHAI BUDHA.* on 


Criminal Procedure Code (Act V of 1898), Sec. 526—Transfer of case—Trying 
Magistrate subordinate to inquiring officer. 
The High Court will transfer a criminal case from the Court of a Magistrate 
who is subordinate as a revenue officer to the Mamlatdar who has made an 
enquiry into the case and on whose report the case has been instituted. 


TRANSFER of case. 

Adambhai was charged with offences under ss. 379 and 114 of the Indian 
Penal Code, on an allegation that he had removed grass from certain lands 
without the permission of Government, in the Court of the Third Class 
Magistrate who was also the Aval Karkun. 

The preliminary enquiry into the case was conducted by the Mamlatdar, 
who was a superior officer to the trying Magistrate in his capacity of a reve- 
nue officer. As a result of the enquiry the Mamlatdar made a report, on the 
strength of which criminal proceedings were filed against the accused. 

The accused applied to the District Magistrate of Broach and Panch 
Mahals to transfer the case to any other Court, but the Magistrate declined 
to make the order, for the following reasons :— 

“The second point, viz. the Magistrate and ae Aval Karkun is a subordi- 
nate of the Mamlatdarn on whose report and enquiry this case was instituted and is 


therefore liable to be influenced in his judgment, is correct, but it would be unfair 
to the Magistrate to assume that he would allow his judgment in a criminal case 


* Criminal Application No. 73 of 1942 for transfer. 
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to be influenced by his revenue superiors, without some definite evidence of bias. 
Moreover, there is nothing in the papers to show that the Mamlatdar himself is 
biased against the applicant or had taken any personal part in the enquiry.” 


The accused applied to the High Court. 


G. N. Thakor, with B. G. Thakor, for the applicant. 

No appearance for opponent No. 2. 

M. R. Vidyarthi and S. M. Vidyarthi, for opponent No. 2. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an application for transfer, which raises a ques- 
tion of principle. 

The charge against the accused is of selling grass from Government land, 
and it is being tried before the Third Class Magistrate, Dohad. It appears 
that circumstances relating to the removal of the grass were enquired into 
by the Mamlatdar, who made a report, and on that report this case was 
instituted. The learned District Magistrate notes the main ground on which 
transfer is claimed as being the allegation that the Magistrate and Treasury 
Aval Karkun, that is the trial Magistrate, is subordinate to the Mamlatdar, 
Dohad, on whose report and enquiry this case was instituted, and is therefore 
liable to be influenced in’ his judgment, and he disposes of the allegation in 
these words : 

“The point is correct, but it would be unfair to the Magistrate to assume that 

he would allow his judgment in a criminal case to be influenced by his revenue supe- 
riors, without some definite evidence of bias.” 
If the learned Magistrate trying the case was not also a revenue officer, 
I should have entirely agreed with the opinion of the learned District Magis- 
trate. But one cannot ignore the fact that the trial Magistrate is also.a 
revenue officer, and is subordinate in that capacity to the Mamlatdar who 
made the report, and if the trial Magistrate should be called upon to express 
an opinion as to the competence or honesty of the Mamlatdar’s report, it 
seems to me impossible to shut one’s eyes to the fact that he is going to be 
very reluctant to make any hostile criticism: on an officer on whose favour he 
is dependent as a revenue officer. 

The learned Government Pleader says that to transfer a case in such cir- 
cumstances is to introduce a dangerous principle. But I think the dangerous 
principle is the non-separation of executive and judicial functions ; and so far 
as I am concerned, as long as those functions are not separate, I shall never 
hesitate to transfer a case from a Magistrate who may be called upon in the 
course of the trial to differ from the views expressed by his revenue superior. 

In my opinion, therefore, we ought to transfer this case to the First Class 
Resident Magistrate, Dohad, who is not subordinate to the Mamlatdar. 


Wassoopew J. I agree. 


Order accordingly. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


Present : 


LORD ATKIN, LORD THANKERTON, LORD RoMER, and 
Str GEORGE RANKIN. 


KEDAR NATH GOENKA 
y. 
BAGESWARI PRASAD: SINGH. 


Civil Procedure Code (Act V of 1908), Sec. 144—Restitution—Party paying in 
lessey amount into Court—Payment to other party—Variation of decree. 
Section 144 of the Civil Procedure Code, 1908, does not enable a party to 
clam restitution of money which he has paid into Court and receiyed by the 
other party, when the decree is varied in appeal with the result that he is 
found liable to pay a sum of money larger than the amount paid by him into 
Court. 
THE litigation between! the parties reached the Privy Council on a former 
stage, the judgment in which is reported at 39 Bom. L. R. 782. 
The facts for the present report appear from the judgment. 


C. S. Rewcastle K. C. and S. P. Khambatia, for the appellant. 
J. M. Parikh, for the respondents. 


LorD ATKIN. Their Lordships do not find it necessary to hear counsel 
for the respondents in this case. 

These are appeals from decrees of the High Court at Patna, which 
reversed -decisions of the Subordinate Judge on two matters which arose 
under these circumstances: In 1901, a certain property in Bihar was sold 
by the Collector for arrears of land revenue. It belonged to the respondents 
or their predecessors. There being an irregularity in the sale, the present 
appellant, whose father had been the purchaser, by a decree which was given 
in a suit against him for possession was compelled to surrender the property. 
In that suit possession was decreed and mesne profits were assessed by the 
Subordinate Judge. He assessed the mesne profits at a particular rate and 
he gave interest at twelve per cent. throughout. 

There was an appeal from that decision and the High Court increased the 
amount of the mesne profits, but they decreed that interest should be at 
twelve per cent. up to the date at which possession of the property was given 
to the present respondents and that after that the interest should be six per 
cent. 

There was an appeal from: that decision to the Privy Council and the 
Privy Council varied the decree only by saying that interest should be at 
six per cent. throughout. Subject to that their Lordships affirmed the deci- 
sion of the High Court. 

The result of those proceedings was that the figure arrived at on the foot- 
ing of interest as given by the High Court was a sum of Rs. 89,000, whereas 
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the figure which was the right figure as approved by the Privy Council was 
some Rs. 75,000. 

In the meantime, while the decree of the Stibordinate Judge stood and 
while the interest stood at the rate of twelve per cent., the present appellant 
had brought into Court the sum of Rs. 61,000 as being enough to meet the 
position. Soon after payment in, that sum was taken out by the present res- 
pondents. The amount due to the respondents turned‘ out, according to the 
order of the High Court as approved by the Privy Council, to be a sum 
which was in excess of Rs, 61,000, namely Rs. 75,000 and the result was 
that when the appellant had paid in Rs. 61,000 he paid in less than the sum 
that was eventually found to be due to the present respondents. 

Other matters arose and thereupon execution was eventually sought of the 
decree against the present appellant, but the appellant got in first with an 
application for restitution. 

The first of these appeals arises on his petition for restitution, namely, 
payment back to him of the Rs. 61,000 which he had paid into Court and 
which: the respondents had taken out. 

That depends upon the provisions of s. 144 of the Civil Procedure Code. 
That section provides :— 

“ (1) Where and in so far as a decree is varied or reversed, the Court of first 
instance shall, on the application of any party entitled to any benefit by way of 
restitution or otherwise, cause such restitution to be made as will, so far as may 
be, place the parties in the position which they would have occupied but for such 
decree or such part thereof as has been varied or reversed ;”’ 

It appears to their Lordships impossible to suggest that the appellant, 
who, after all, only paid in a sum which was less than the sum which turned 
out to be due to the respondents, could claim that he could have restitution 
of that money, he at the same time making in that petition, be it observed, 
no suggestion that he would pay the actual amount of the decree in respect of 
which he paid in the money. That, however, is not so material. There was 
a larger sum due from him than the sum which he paid in, and, therefore, in 
the opinion of their Lordships, following the opinion of the High Court, the 
section has no application at all. Indeed, the Subordinate Judge would ap- 
pear to have been of that opinion, but he misled himself somehow or other 
into the mistaken belief that the respondents before the High Court, when 
the matter of the amount of the decree was adjusted by that Court, had 
withheld from the High Court the fact that this amount of money had been 
paid into Court and been taken out. It is, first of all, only necessary to say 
that there was no such suppression of the fact, which was brought home to 
the High Court who knew all about it, and, secondly, that had it been sup- 
pressed, it was quite irrelevant to the matter that the High Court had to deal 
with, which was what was the proper decree to make after the judgment 
given by the Privy Council and what was the form of the decree which 
ought to have been made by the Subordinate Judge at the time that he made 


_ it. No question arises at all, in the opinion of their Lordships, in reference 


to this question of restitution. The appellant had no right to restitution, 
and his petition praying for it was properly dismissed. l 
The other appeal depended upon the question of the figures in the exe- 
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cution decree. That, again, has been quite rightly adjusted. The real P.C. 
complaint made by the appellant on the restitution appeal is that, unless 1941 
some credit is Ziven somewhere for this Rs. 61,000; injustice would be done. ith 
‘That is perfectly true: injustice would have been done on the execution ae 
decree if that amount had not been taken into account. It has been taken ie 
into account and quite correct figures have been arrived at. Therefore, the BAGESWARI 
appeal in respect of that matter must be dismissed. PRASAD 

There appears to their Lordships to be no ground whatever for suggesting abi 
that anything wrong is to be found in either of the orders made by the High zora Atkin 
Court in respect of the matters under appeals, and in these circumstances -—. 
their Lordships will humbly advise His Majesty that these appeals be dis- 
missed and that the appellant pay the costs. 

Appeals dismissed, 
Solicitors for appellant: Hy. S. L. Polak & Co. 
Solicitors for respondents: T. L. Wilson & Co. 


[On appeal from the Chief Court of Oudh.| 


Present : 
LORD ATKIN, LORD THANKERTON, LORD ROMER, AND SIR GEORGE RANKIN. 
BHURU MAL = 1941 
V, Vaman” 
JAGANNATH. ~ «December 18. 


D omesaansennenn] 


Hindu law-—Joint family property—Business—Business by a member of the family 
_—Presumption about such business. 

Under Hindu law, though a business, if it belong to a joint family, is an 
item of joint family property, special considerations apply to the question whe- 
ther or not a business belongs to the family or to the individual member who 
carries it on. If it be a joint family business, then all the members of the 
family are liable for its debts upon the terms and to the extent laid down by 
the Hindu law. Whether or not it can be said that if a joint family is possess- 
ed of some joint property, there is a presumption that any property in the 
hands of an individual member is not his separate individual property but 
joint property, no such presumption can be applied to a business. A member 
of a joint undivided family can make separate acquisition of property for his 
own benefit and, unless it can be shown that the business grew from joint 
family property, or that ‘the earnings were blended with joint family estate, 
they remain free and separate. 

Annamalai Chetty v. Subramanian Chetty > followed. 

Jointness in a family can be proved by evidence that the business was car- 
ried on as a family business, by proof that ‘the profits were treated as joint 
family property being brought to one account or divided among the members. 

Rampershad Tewarry v. Sheochurn Doss? referred to. 

It is difficult to lay down an abstract proposition of law which will govern 
every case however different its facts. The amount of evidence necessary to 
shift upon the other side the burden of displacing it may be very small but 
-will necessarily vary according to the facts of each case. 

Where positive prima facie proof of jointness has been given, considerations 

1 (1928) 31 Bom. L. R. 280, P.C. 2 (1866) 10 M. I. A. 490. 
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of the usurpation of power by a senior and managing member or of the practice 
of opening family business in the names of one or more members of the family, 
may render very harmless entries which otherwise may appear to disprove 
jointness. But they do not provide a formula whereby jointness can be proved. 
No presumption can readily be made that the conduct of a, managing member 
1s contrary’ to his duty towards a junior member or that the acquiescence of 
the junior would readily be obtained. 

A joint family can hardly be supposed to say to a junior member by the 
mouth of its managing member, “ We will lend you this money to buy a house 
but on the terms that you repay the money and we get the house as well.” Or 
“We will give you money to buy stock for our cloth shop but you will repay 
the money and account for the cloth in the usual way.” It is readily intelli- 
gible, however, that a junior member wanting, for example, to buy a house 
should be told that he can have the money as a loan though the family does 
not want to invest in another house and cannot afford to let him have the 
money as an ordinary family expense (i.e. to be received without any liability 
to account and by way of enjoyment of his share in the joint family property) 
or as a distribution of profits from a business in which he is a joint proprietor. 
In like manner a junior member minded to commence a business*might weil 
be told that the family do not want to engage in the particular venture pro- 
posed or to be responsible for the debts incurred ın connection therewith, but 
that a certain sum could be provided on loan to enable the venture to be car- 
ried on by the junior on his own account. These instances may serve to 
show how wrong it would be to jump to the conclusion that what appears to be a 
loan is not in truth a loan because there is a joint business or some other 
joint property. In such cases the junior member upon a partition will be en- 
titled to his share in the assets of a joint business which made the loan including 
the debt due from or money recovered from himself. There is no more paradox 
in this than already lies in the fact of the family or firm having made him a loan, 


THE facts appear sufficiently set forth in the judgment. 


C. S. Rewcastle K. C., S. H yam and Sir H. E. Work, for the appellant. 
No appearance for the respondents. 


SIR GEORGE RANKIN. 
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This appeal is brought by defendant No. 1 to a partition suit. The ap- P.C. 
pellant Bhuru: Mal is the only son of Ram Gopal, who died in September, 1941 
1932, and plaintiff No. 1 is his uncle Jagannath, whose two sons are also oa 
plaintiffs. The appellant’s co-defendants are his uncle Gulzari Mal and BHORU MIAL 
Lallu Mal, the latter’s son. jag re ee 

The plaint claimed partition of the property comprised in seven schedules ee 
or lists lettered A to G. By one of the two decrees now under appeal which $!” George 
were passed by the Chief Court of Oudh on September 29, 1937, partition of ais 
the whole of this property has been directed. The Chief Court varied the de- 
cree which had been made on December 22, 1934, by the trial Court, the 
Subordinate Judge of Partabgarh, both as to the plaintiffs’ share and as to 
the assets to be divided. They held the share of the plaintiffs to be a one- 
third share and not an eighteenth share as the trial Court had declared in 
respect of all save one (item No. 2, list A) of the items which it had includ- 
ed in the ¢tlecree. The trial Court had excluded from the partition the two 
houses in Macandrewganj occupied by Gulzari Mal and Jagannath respec- 
tively, being items Nos. 2 and 3 of list A. It had also excluded the whole 
contents of lists E, F and G—E being a list of the assets of a business carried 
on since 1909 in the name of Gulzari Mal, while F and G are lists of assets 
and liabilities respectively of a business carried on since 1931 in the name 
Bhagwan Sahai Jagannath Prasad. These items were all included by the 
Chief Court’s decree. 

The property which both Courts in India held liable’to partition consisted 
of eight items of house property in list A, of which two are at Rajwara and 
the rest in Partabgarh ; four of Zemindary property (list B); the assets of 
a business carried on since 1908 in the name Gobardhan Das Ram Gopal 
(list C) : and of another business subsidiary to it carried on since 1926 in 
the name of Ram Gopal Bhuru Mal (list D). 

The appellant Bhuru Mal has throughout resisted any decree for partition, 
maintaining that the suit should fail altogether ; and at the trial Gulzari Mal 
supported this contention. The plaintiffs and Bhuru Mal brought separate 
appeals to the Chief Court, the plaintiffs’ appeal succeeding and that of 
Bhuru Mal being dismissed. These appeals were stoutly contested by their 
learned advocates, but before the Board no one appeared on behalf of the 
plaintiffs. Mr. Rewcastle, for the appellant Bhuru Mal, took every care to 
present his appeal in such a manner as might assist their Lordships to appre- 
ciate the plaintiffs’ case and the evidence which tells in their favour, and 
their . Lordships express their indebtedness to him for this careful discharge 
of his duty. The absence of any argument for the plaintiffs, though compen- 
sated in great measure by the thoroughness of the judgment delivered in the 
Chief Court, is the more to be regretted that the evidence upon certain issues 
is by na means easy to interpret. 

To appreciate the matters in issue it is necessary to refer to the history 
of this Marwari family, of which the pedigree table gives some particulars. 
Their place of origin or “ native village” was Rajwara in the State of Alwar. 
Gobardhan went from Rajwara to Macandrewganj at some date which 
the Chief Court fix as between 1874 and 1879. Having set up a busi- 
ness or shop—mainly it would seem in piece-goods—he sent in 1879 for his 
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¿i 
nephew Tota Ram, who was then eleven yeais old, and a few years after- 
wards for Ram Gopal, who is said to have been about nine. These boys— 
the only son of one brother and the eldest son of the other—lived with 
Gobardhan and were engaged with him in the conduct of the business until 
his death in 1903. By this time Tota Ram would be about thirty-five and 
Ram Gopal about twenty-six, though these figures cannot be taken as accur- 
ate. The business flourished under the name and style of Gobardhan Das 
Tota Ram. When Gobardhan died, these two nephews continued living 
with his widow, but Tota Ram died in 1905 by which time his eldest son 
Onkar Nath had been for a year or two working in the shop. In 1907 the 
widow died and in 1908 Gulzari Mal came to Macandrewganj and was given 
money and cloth by his elder brother Ram Gopal to set up a shop in his own 
name. This is the shop mentioned in list E. Later on, in 1917, he bought 
himself—as he says out of his own monies—the house which is item No. 2 
in list A. : 

In August, 1908, Onkar Nath and Ram Gopal divided the business assets 
of the firm of Gobardhan Das Tota Ram and made two separate businesses 
out of it—one carried on thenceforward by Onkar Nath under the old name of 
Gobardhan Das Tota Ram, the other by Ram Gopal under the name Go- 
bardhan Das Ram Gopal. The division was made, nominally at least, as 
between Onkar Nath and Ram Gopal as individuals, but this, of course, is 
not conclusive : as Onkar Nath could not very well have any other or bet- 
ter right than his brother Shambhu Nath the division may have been intend- 
ed as a division between the branches of Kishen Sahai and Bhagwan Sahai, 
both of whom it may be noted were then living. If once the persons entitled 
to the business of Gobardhan Das Tota Ram can be ascertained the character 
of this partition will become apparent, but of itself the partition throws but 
an uncertain light upon the question as to the persons entitled. In 1909 
Bhagwan Sahai died. In 1912, there was a partition award in a suit between 
Onkar Nath and Ram Gopal as to some assets of the old business of Go- 
bardhan Das Tota Ram which had not been divided in 1908. It was held 
that Rs. 3,000 had been given to Kishen Sahai “for expenses” and ‘that 
Gobardhan’s one-third share in the Haveli at Rajwara was divisible between 
“the parties” in equal shares. Kishen Sahai died in 1915. 

_ The plaintiff Jagannath had come to Macandrewganj from Rajwara in 
1911, after his father’s death. He was then about nine years old and he 
lived with his elder brother Ram Gopal under whom the business of Gobar- 
dhan Das Ram Gopal had flourished, since in 1908 the old business had 
been divided into two. Jagannath’s beginnings as a business man make a 
complicated and disputed story. He had from 1926 a share in a sarafa, or 
gold and silver, shop with Ram Gopal and one Hira Lall, and from 1928 
a share with the same persons in a grain shop. From 1920 he had a cloth 
shop jointly with Hira Lall. In 1930 he bought himself the house (item 
No. 3 in list A) with Rs. 2,000 supplied to him by Ram Gopal. In March, 
1931, by a transaction of which there is written evidence, both Hira Lall and 
Jagannath gave up all interest in the grain business to Ram Gopal, who un- 
dertook to pay its debts. Hira Lall took aj half share in the serafa shop 
with Ram Gopal owning the other half share. Jagannath took the cloth shop 
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as his own, naming it Bhagwan Sahai Jagannath, which is the shop whose P.C. 
assets and liabilities are set forth in lists F and G. At the time of this trans- 1941 
action, Jagannath gave a written acknowledgment of liability dated March ae 
22, 1901, for Rs. 3,557-15-6 to Gobardhan Das Ram Gopal in respect of the Bauru "Mal 
Rs. 2,000 given him to buy the house and for the debts of the cloth shop. ea aie 
Two days later he gave another acknowledgment or promissory note for — 
Rs. 1,800 mostly for money paid to Hira Lall as profits of the gold and Sir George 
silver shop, but some three hundred rupees seem to have been taken for buy- Sarkin 
ing stock for his new firm Bhagwan Sahai Jagannath. In September, 1932, re 
Ram Gopal died and defendant No. 1, Bhuru Mal, succeeded to the 
management of the firm Gobardhan Das Ram Gopal. He seems to have been 
on bad terms with Jagannath, and whereas Gulzari Mal’s debt to Ram Gopal 
or the firm of Gobardhan Das Ram Gopal was forgiven, Jagannath was sued 
on the promissory notes already mentioned. On May 9, 1933, a decree was 
obtained against Jagannath notwithstanding his attempt to set up in defence 
that Gobardhan Das Ram Gopal was a joint family business and that the 
advances referred to in the promissory notes were made to him as a mem- 
ber of the joint family. This defence was not entertained in view of s. 92, 
of the Indian Evidence Act, as it was held to contradict or vary the promis- 
sory note., The decision is said to have been the cause of the present suit 
which was filed in August, 1933. 

Now, the plaintiffs say, and the Chief Court have accepted their conten- 
tion, that all these businesses—sarafa shop, grain shop, cloth shop—-whether 
in the name of Ram Gopal, Gulzari Mal or Jagannath—were set up by funds 
obtained from Gobardhan Das Ram Gopal, that the latter was the joint 
family property of Bhagwan Sahai’s branch, and that all the businesses to 
which it gave rise were likewise joint, as well as all the house property and 
other assets which were acquired out of its profits, even if certain items were 
occupied or enjoyed by individual members. If the original business carried 
on as Gobardhan Das Tota Ram was not the joint family property of Go- 
bardhan and his brothers but the sole property of Gobardhan, then on his 
widow’s death in 1907 his brothers took it by inheritance in equal shares and 
neither brother disposed of his half share. On either view, therefore, it 
is said the partition of 1908 having been accepted by all concerned the firm 
of Gobardhan Das Ram Gopal belongs as joint property to Bhagwan Sahai’s 
branch. In this way, the plaintiffs sought and have obtained a decree for 
one-third share of all the assets scheduled to their plaint. 

The appellant Bhuru Mal sets up the case that Gobardhan’s original busi- 
ness was his sole property and so remained: at his death, but that Onkar Nath 
and Ram Gopal, though without any right therein, divided it between them- 
selves as two individual trespassers. This means that Onkar Nath was ap- 
propriating without objection the property of his own grandfather and Ram 
Gopal of his own father, to say nothing of the expectations of their younger 
brothers. This hypothesis is plainly one to which recourse can only be had 
after every more reasonable and probable interpretation of the facts has 
been shown to be impossible. Both Courts in India have negatived it and 
in their Lordships’ opinion it may safely be rejected. The appellant at the 
trial maintained that an oral will had been made by Gobardhan in favour 


772 THE BOMBAY LAW REPORTER. [VOL. XLIV. 


P.C. of Onkar Nath and Ram Gopal, but this case was abandoned in the Chief 

1941 Court. ' 
eae Nas The view of the learned trial Judge was that there is no proof that Go- 
bardhan’s original business was established with the aid of any property be- 
JAGANNATH longing to the family at Rajwara and that there is no proof that he ever 
‘“—— so dealt with this business or its income as to make it joint family property. 
Sir George But that before his death in 1903 he had taken in as equal partners with 
SONR himself both Tota Ram, whose name was part of the name and style of the 
business, and also Ram Gopal. If so, when Gobardhan died his one-third 
share went to his widow for a woman’s limited interest and on her death it 
went to his two brothers in equal shares—that is to say, a one-sixth interest 
went to each brother. On this footing, it would not seem to be unnatural 
that after the widow’s death a partition should be made between Onkar Nath 
and Ram Gopal dividing the old firm into two, each of them to carry on 
a business which was mainly his own but in which- his father, 
or other members of his own branch, had a one-third interest. The 
learned trial Judge considered that neither the houses which were 
bought by Gulzari Mal and Jagannath nor their businesses (mention- 
ed in lists E, F and G) were shown to be joint property by showing that 
Ram Gopal advanced money to his younger brothers to help them to set up 
for themselves. Hence he excluded these from the partition—all the more 
carefully that in the business of Jagannath—Bhagwan Sahai Jagannath— 
the debts loom as large as the assets. But the learned Judge would appear 
to have made some miscalculation of the plaintiffs’ share, when framing his 
decree upon this basis, for he declared their share in the assets of „Gobardhan 
Das Ram Gopal to be one-eighteenth whereas it should be one-ninth, the _ 
plaintiffs being entitled to a third of the one-third interest which became 
Bhagwan Sahai’s in the new business of Gobardhan Das Ram Gopal as set up 

in 1908. 

The first question to be considered is whether the Chief Court were right 
in reversing the trial Judge’s finding that it was not proved that the business 
carried on at Macandrewganj by Gobardhan under the style Gobardhan Das 
Tota Ram belonged to the joint family—that is to say, to Moti Ram’s des- 
cendants. On this their Lordships would premise that though a business, if 
it belong to a Hindu joint family, is an item of joint family property, special 
considerations apply to the question whether or not a business belongs to the 
family or to the individual member who carries it on. If it be a joint family 
business, then all the members of the family are liable for its debts upon the 
terms and to the extent laid down by the Hindu law. Whether or not it 
can be said that if a joint family is possessed of some joint property, there 
is a presumption that any property in the hands of an individual member 
is not his separate individual property but joint property, no such presump- 
tion can be applied to a business. Lord Buckmaster, delivering the judg- 
ment of the Board in Annamalai Chetty v. Subramanian Chetty, put the 
law thus (p. 282) :— ~ 


“A member of a joint undivided family can make separate acquisition of property 
for his own benefit, and unless it can be shown that the business grew from joint 
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family property, or that the earnings were blended with joint family estate, they 
remain free and separate.” 


In the present case, very little is known as to how and when the business 
of Gobardhan was begun, and it becomes all important to distinguish between 
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P: C. 
1941 


— 


Buuru- MAL 


matters that can readily be imagined and matters which the evidence establishes. y, g aa 


The family dwelling house at Rajwara is described as a haveli, and Gobar- 
dhan left it for Macandrewganj at some time between 1874 and 1879. There 
is no evidence that the haveli was ever mortgaged or that in 1874 there was 
a family business at Rajwara, though Gobardhan’s brothers are shown to have 
had a business in groceries and money-lending by 1898 if not before. The 
Chief Court would appear to think that these bald facts render it probable 
that there were family resources out of which grew the business both at Macan- 
drewganj and Rajwara, but their Lordships agree with the trial Judge 
in thinking that by themselves they leave the means whereby Gobar- 
dhan started business completely in the dark. Had his efforts proved un- 
successful and debts accumulated in Macandrewganj, his brothers could 
hardly have been called upon to pay his debts upon proof that 
at Rajwara the family dwelling-house was more than a cottage and that 
they were making their living by carrying on a grocer’s shop. It is not irrele- 
vant to reflect how many times businesses of substantial size have 
arisen not merely from small beginnings but by the activity of an energetic 
man wholly without capital, content to begin selling goods for others and 
in due course obtaining credit for small transactions on his own account. 
Their Lordships are unable to see that the Chief Court have made good their 
criticism of the learned trial Judge that he has misdirected himself in law 
as regards nucleus of joint property. On the contrary, they think that he 
correctly treated the question whether Gobardhan’s business was begun or 
carried on with the assistance of joint family property as a question of fact 
upon which the burden of proof lay upon the plaintiffs who claim a share 
in the business. They think the Chief Court misapprehended and misap- 
plied the case of Rampershad Tewarry v. Sheochurn ‘Doss,’ in coming to the 
conclusion that they were not debarred from “ casting the burden of proving 
that the business was separate in its inception upon the defendant who asserts 
it.” In that case each of five brothers was actively engaged in the manage- 
ment of a branch of the same bank. They constituted a joint Hindu 
family, and by a partition deed it was clear that they all had an equal interest 
and that all the branches were one business, accounting together as one busi- 
ness. There was no evidence of an agreement: of partnership and, as joint- 
ness was undeniable, it was held that the business belonged to the five as 
joint family property. In these circumstances the conclusion could not be 
resisted merely on the ground of the obscurity which surrounded the begin- 
nings of the business and the means by which the brother ‘Deeranath had first 
laid its foundations. In the present case, as in that case, jointness may be 
proved by evidence that the business was carried on as a family business, 
by proof that the profits were treated as joint family, property being brought 
- to one account or divided among the members. It might be, for example, 
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that Tota Ram and Ram Gopal were engaged in the business of Gobardhan 
Das Tota Ram as representing their respective branches. It might be that 
profit and loss from all the businesses carried on by any member or members 
was brought into one account or that they had all been dealt with by a 
partnership deed which made clear that all the members had an interest. 
But these are all matters which stand in need of proof and, until they are 
established as facts, the present case does not begin to be comparable to the 
case relied on by the Chief Court. The similarity of the two cases on the 
facts is illusory. Mr. Mayne in a well-known passage has referred to the 
difficulty which arises from attempting to lay down an abstract proposition 
of law which will govern every case, however different its facts, and has ob- 
served that the amount of evidence necessary to shift upon the other side 
the burden of displacing it might be very small but would necessarily vary 
according to the facts of each case (Hindu Law ‘and Usage, 6th ed., s. 291, 
pp. 356-8). The learned Judges of the Chief Court were right to bear in mind 
the necessity for ‘taking the various considerations together and having re- 
gard to their cumulative effect. But unless in the present case the initial 
onus is placed squarely upon the plaintiffs the evidence is not properly 
weighed. 

Upon the question of fact, whether it is proved that Gobardhan Das Tota 
Ram was the business of the joint family, their Lordships have reached the 
same conclusion as the learned trial Judge. They think that the Chief Court 
show no sufficient reason for disagreeing with his finding that there was a 
partition of the Rajwara business in 1898; and that this fact affords some 
evidence that the business at Macandrewganj was not joint property, since 
Gobardhan got no share in the Rajwara business and the Macandrewganj 
business was not partitioned on that occasion. But their Lordships look in 
vain for evidence which establishes that the latter business was ever family 
property. There is no direct proof that it was so conducted by Gobardhan 
in his lifetime or that its profits and those of the Rajwara business were ever 
disposed of or accounted for as joint family property. There is the fact— 
explicable in more ways than one—that Tota Ram and Ram Gopal were 
taken into the business; but on Gobardhan’s death there was no partition 
in his widow's lifetime, and when the partition was made it was not made 
as if the business belonged to the joint family. There is evidence, from the 
oldest accounts now extant, of a number of small deposits credited to “ Kishen 
Bhagwan ’—amounting in the years 1881 to 1883 to Rs. 262 and remittances 
made amounting to Rs, 381 during the same period. Similar figures from 
1885 to 1890 are: deposits Rs. 168, remittances Rs. 280. In 1903 there are 
other entries as to money “sent home,” usually Rs. 100 at a time. The trial 
Judge thought that some of these figures referred to deposits of money made 
with Gobardhan by his brothers and that others represented monies sent 
home to their family by Tota Ram and Ram Gopal. The Chief Court lay 
stress upon these entries as showing what:they call an interchange of capital 
between the business in Macandrewganj and Rajwara. It is not quite clear 
what are the circumstances ın which or the purpose for which two -businesses 
“interchange capital ”—the operation not being one with which their Lord- 
ships can claim to be familiar, But, it can hardly be right in any case to hand 
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over a share of the business which now exists on the strength of small trans- P.C. 
actions of ancient date of which the nature cannot now be definitely ascer- 1941 
tained. If the meaning and purpose of these transactions is to be guessed Ka 
at in the absence of all evidence except the entries themselves, the trial Judge’s PEUR MAL 
interpretation seems the more probable as well as the more cautious. JAGANNATH 
- Coming to comparatively. recent years and to the business of Gobardhan == 
Das Ram Gopal, there is the fact and character of the partition of 1908 and Sir George 
of the additional proceedings taken in 1911-12. But these again are ambi- sla 
guous to say the least since the problem has to be resolved whether Onkar 
and Ram Gopal were acting and, if so, how far, as representing their respec- 
tive branches of the family. To throw light upon the question whether the 
business of Gobardhan Das Ram Gopal belonged to all the members of 
Bhagwan’s branch we have little in the proved conduct of the parties which 
can be treated as significant. As regards Jagannath’s early years it seems 
important to take care that adverse inferences should not be made against Ram 
Gopal merely on proof that he treated his younger brothers with ordinary 
kindness, supporting them when they were not earning, helping them to begin 
making a living for themselves, seeing to their marriage and so forth. 

The Chief Court have observed that the documentary evidence after 1919 
points to separation and that Jagannath was behaving and being treated as 
a separated member in many respects. They quote his own evidence that his 
rent, living expenses and the educational expenses of his son were all met 
from the cloth shop, Hira Lall Jagannath, never coming into the accounts of 
Gobardhan Das Ram Gopal ; and that money due to that firm was shown as 
such and paid with interest. It is impossible to suggest that the businesses 
which are now claimed to be joint are proved ever to have accounted together 
so as to show or even to suggest that they were the common property of the 
same owners. : P 

The Chief Court in an important passage of their judgment observe : 

“There can be no doubt that the senior and managing member of a joint Hindu 
family being in control of the family funds sometimes usurps to himself a position to 
which he is really not entitled and imposes upon the junior members conditions to 
which they could not be compelled to submit by law _ .It is also certain that joint 
families frequently open a business in the names of one or more members only and 
sometimes associate an outsider as a partner as well. Thig gives a misleading ap- 
pearance of partnership between the members of the joint family where no partner- 
ship in the proper sense of the word exists. It also introduces a fictitious and 


therefore misleading element into the keeping of accounts as between the different 
firms.” 


These observations appear to their Lordships to be both true and import- 
ant and they account for much of the difficulty of such a case as the present. 
They show the need for caution before attributing any conclusive force to 
mere debits and credits as negativing the possibility of different businesses 
having a common ownership. When positive prima facie proof of jointness 
has been given, such considerations may render very harmless entries which 
otherwise might appear to-disprove jointness. But they do not provide a for- 
mula whereby jointness can be proved, and their Lordships would hope that no 
presumption can readily be made that the conduct of a managing member is 
contrary to his duty towards a junior member or that the acquiescence of the 
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junior would readily be obtained. Moreover, there is a limit to the force of 
such consideration as the Chief Court have in mind. When in suit No. 60 of 
1932 Jagannath was sued on the promissory notes of March, 1931, he set up no 


or liability since he was a member of the family which owned the firm of Gobar- 
dhan Das Ram Gopal. Decree was passed against him for the sums which he had 
taken to buy the house in which he lives, to stock his cloth shop and to pay 
off Hira Lall in respect of the sarafa business. Yet the Chief Court in the 
present case have held at his instance that this house is joint property; as 
well as the cloth shop with its liabilities. Their Lordships cannot think this 
right. A joint family can hardly be supposed to say to a junior member 
by the mouth of its managing member “ We will lend you this money to buy 
a house but on the terms that you repay the money and we get the house as 
well.” Or.“ We will give you money to buy stock for our cloth shop but 
you will repay the money and account for the cloth in the usuak way.” It 
is readily intelligible, however, that a junior member wanting, for example, 
to buy a house should be told that he can have the money as a loan though 
the family does not want to invest in another house and cannot afford to let 
him have the money as an ordinary family expense (that is, to be received 
without any liability to account and by way of enjoyment of his share in the 
joint property.) or as a distribution of profits from a business in which he is 
a joint proprietor. In like manner, a junior member minded to commence 
a business might well be told that the family do not want to engage in the 
particular venture proposed or to be responsible for the debts incurred in 
connection therewith, but that a certain sum could be provided on loan to 
enable the venture to be carried on by the junior on his own account. These 
instances may serve to show how wrong it would be to jump to the conclu- ` 
sion that what appears to be a loan is not in truth a loan because there is a 
joint business or some other joint property. - 

In such cases the junior member upon a partition will be entitled to his 
share in the assets of the joint business which made the loan including the 
debt due from or money recovered from himself. There is no more paradox 
in this than already lies in the fact of the family or firm having made him a 
loan, The Chief Court treat Gulzari Mal’s house and business, contrary to 
his evidence, in the same way as they treat Jagannath’s, saying that “the 
capital was given him under the guise of loans bearing interest ” ; but though 
repayment was not enforced by suit in his case there seems to be no sufficient 
reason for holding that the transaction was not what it professed to be. 
Neither in the case of Gulzari Mal nor of Jagannath is it established to their 
Lordships’ satisfaction that his interest in the business he carried on was not 
his own but belonged to the joint family. 

The question whether Tota Ram and Ram Gopal had acquired an interest 
in the business of Gobardhan Das Tota Ram by the time Gobardhan died in 
1903 is the next matter for consideration. Here, too, their Lordships think 
that there is more to be said for the view of the trial Judge than for the con- 
tention that it belonged wholly to Gobardhan. The name of Tota Ram was 
part of the firm’s name and’ he had worked in it for about twenty-four years 
—from 1879 to 1903. His minority in the first year or two has little to do 
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with the matter, and in 1903 Ram Gopal and he were clearly on an equal P.C. 
footing. There is no partition during the widow’s lifetime, but when she died 1941 
in 1907 the partition is carried out between Onkar Nath, who was working hacer R 
in the firm, and Ram Gopal. Their Lordships think it clear enough that this "i 
partition was acquiesced in by all concerned and that it would be absurd ‘JAGANNATH 
to be supposed that Onkar’s brother Shambu or Ram Gopal’s father and bro- iis 
thers knew nothing about the matter or could now object to what was done in Si” George 
1908. The question is whether that partition is to be read as a partition of al 
property which belonged wholly in law to Gobardhan’s two brothers as self- 
acquired property or of property in which these two had between them only a 
one-third share. The division between Onkar and Ram Gopal into two firms, 
and the beginning of the firm of Gobardhan Das Ram Gopal is very much 
more probable on the view taken by the trial Judge, and their Lordships see 
no reason to dissent from his conclusion, though the evidence now available 
is both scanty and indirect. 
Their Lordships are of opinion that neither the houses (list A, Items 
Nos. 2 and 3) nor the business (lists E, F and G) of Gulzari Mal and Jagan- 
nath are shown to be joint property and that they were rightly excluded from 
the trial Court’s decree. In list A, item No. 10, which is included in that 
decree, is really one-half of Gobardhan’s original one-third share in the haveli 
at Rajwara. This one-third share was divided into two one-sixth shares by 
the partition suit No. 12 of 1912 which was decreed on February 28, 1912, 
on the terms of exhibits A-54 and A-55. Of one of these sixths the plaintiffs 
are entitled to a third. This no doubt amounts to one-eighteenth share in the 
whole, but the kaveli is not being divided into eighteenths by the present suit, 
to which only Bhagwan Sahai’s descendants are parties. By the same parti- 
tion, it was found that Gobardhan had owned two shops in Rajwara, and one 
of these was given to Ram Gopal. That is item No. 11 in list A, and it falls 
to be divided into thirds as the trial Court’s decree directed. Their Lordships 
have no difficulty in holding that the partition of 1908 between Onkar and 
Ram Gopal was binding on Gobardhan’s brothers and that their branches 
cannot now re-open it. In the items in list A numbered 1 and 4 to 9, and 
„in all the items in lists B, C and D the share of the plaintiffs should be de- 
clared to be one-ninth and not one eighteenth. Bhuru Mal’s defence of limi- 
tation has been rejected by both Courts in India, and as their Lordships do 
not consider that ouster or exclusion for twelve or even six years before this 
suit has been established, they concur in rejecting that defence. In their opin- 
ion art. 106 of the schedule to the Indian Limitation Act, 1908, has no appli- 
cation to this case, which is governed by art. 127. 
Their Lordships will humbly advise His Majesty that this appeal should 
be allowed ; that the decree of the Chief Court dated September 29, 1937, 
in First Civil Appeal No. 46 of 1935 be set aside and the decree in Final 
Civil Appeal No. 17 of 1935 affirmed; that the decree of the Subordinate 
Judge dated December 22, 1934, be restored with the following modifications, 
namely (1) that the plaintiffs be declared to be entitled in respect of item 
No. 10 of list A to the plaint, being the haveli at Rajwara, to a one-third 
share in the one-sixth share given to Ram Gopal by exhibits A-54 and A-55 ; 
(2) that the plaintiffs be declared to have a one-ninth interest in the items 
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VPC. numbered 1 and 4 to 9 inclusive of list A and in all the items comprised 
1940 in lists B, C and D. The order as to costs made by the trial Court will not 
Bauru Mat be disturbed nor the Chief Court’s order as to the costs of Bhuru Mal’s ap- 
i peal, being First Civil Appeal No: 17 of 1935, to that Court. But the plaint- 
Jacannatn Iffs must pay Bhuru Mal’s costs in that Court of their Appeal No. 46 of 1989 


— and his costs of the present appeal to His Majesty. 
Sir George 


Rankin . Appeal allowed, 
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Solicitors for appellant : Barrow, Rogers & Nevill. 
[On appeal from the High Court of Judicature at Patna.) 
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LORD ATKIN, LORD THANKERTON, LORD ROMER, and 
SIR GEORGE RANKIN. 


1941 THE COMMISSIONER OF INCOME-TAX, BIHAR AND ORISSA | 


Nery? 
December 12, i v; 
d SIR KAMESHWAR SINGH OF DARBHANGA. 


Indian Income-tax Act (XI of 1922), Sec. 10(2) (ix)—Expenditure for the purpose 
of earning profits or gains-—Deductiom from income-tax—Suit by money-lender 
—Whether money stock-in-trade of money-lender—Suit by shareholders of 
borrowing company—Expenses incurred in defending susi—Such expenses not 
liable to tax. 


The assessee, a money-lender, lent a sum of money to a company. He sued 
the company on the loan and obtained a decree in 1929. Some of the share- 
holders in the company sued the assessee for damages, the claim arising out of 
the money-lending in respect of that loan. That suit was decided in favour 
of the assessee in 1931. In making a return of his income for 1931-32, the 
assessee claimed to deduct the expenses incurred by him in defending the second 
suit, under s. 10(2) (ix) of the Indian Income-tax Act, 1922 :— 

Held, that the assessee’s defence to the second suit was just as essential for 
the full protection of his rights as the creditor in the loan, as was his earlier 
suit for the recovery of the loan ; and that therefore he was entitled to the de- 

© duction claimed, because the expenses were incurred by him solely for the pur- 
pose of earning the profits or gains of the money-lending business, 


THE facts appear stated in the judgment. 


J. Millard Tucker K. C. and W. Wallach, for the appellant. 
Roland Burrows K. C. and C. J. Colombos, for the respondent. 


Lorp THANKERTON. In connection with the assessment of the profits 
and gains of his business as a money-lender for the year 1931-1932, the res- 
pondent claimed the deduction of Rs. 2,07,018 expended in the year of ac- 
count, as an allowance admissible under s. 10(2) (ix) of the Indian Income 
Tax Act, 1922. The respondent’s. claim was rejected by the Income-tax 
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Officer, the Assistant Commissioner of Income-tax, and the Commissioner P.C. 
of. Income-tax, the. last of whom, at the request of the respondent, made a 1941 
reference under s. 66'(2), of the Act to the High Court of Judicature at mean 
Patna, which decided the reference in favour of the respondent by a judg- bai 
ment dated October 17, 1939, against which the present appeal has been twcoyse-rax, 


_ taken by the appellant. BIHAR & 


The relevant provisions of s. 10 of the Act are as follows :— a 
“10 (1) The tax shall be payable by an assessee under head ‘ Business’ in res- SIR Kaie 
pect of the profits or gains of any business carried on by him. ee ee 
(2) Such profits or gains shall be computed after making the following allow- 
ances, namely :— oan 
Lord 
ý : j j ý ` i Thankerton 


(ix) any expenditure (not being in the nature of capital expenditure) incurred eats 
solely for the purpose of earning such profits or gains:. . ..” 


The expenditure sought to be deducted consisted of law charges incurred 
during the accounting year in connection with a suit for damages brought in 
1926 by Major Anthony John and others, shareholders in the Agra United 
Mills, Limited, against the respondent’s father, the late Maharajadhiraja Sir 
Rameshwar Singh and several other defendants, for conspiracy, collusion, 
misrepresentation, breach of contract, etc. During the pendency of the suit, 
the late Maharajadhiraja died on July 3, 1929, and the respondent and his 
brother were substituted for their father. The suit was dismissed by the 
` Court of the Additional Subordinate Judge of Agra on February 26, 1931. 

The only question in the appeal is whether the expenditure in question was 
“incurred solely for the purpose of earning” the profits or gains of the res- 
pondent’s money-lending business. The respondent has continued the . 
money-lending business carried on by his father. The question of law which 
was referred to the High Court was, “ Whether the cost in question is legally 
a business deduction or not?” After a scrutiny of the plaintiffs’ allega- 
tions in the Agra suit of 1926, and the findings of the Agra Court which led 
to its dismissal, the appellant states in paras. 8 and 9 of his statement of case 
under s. 66 (2) of the Act :— 

“8. The only connection of the late Maharajadhiraja with the Agra United 
Mills Co. Ltd., was that he was a share-holder, and that he has advanced a 
loan of Rs. 10,00,000 to the Mull. For the latter the late Maharajadhiraja had 
brought a suit and obtained a decree in 1929. The expenses incurred in this latter 
suit have been allowed as expense incurred in the assessee’s money-lending business. 
The Agra suit had no connection with any business of the assessee. He was in- 


volved in the suit because he happened to be a very rich man and was therefore 
liable to attack by unscrupulous persons to relieve him of part of his surplus cash. 


Opinion of the Commisstoner. 


9. On the above findings of fact, it is respectfully submitted that the expense 
for defending the Agra suit was not a business expense, that is, it was not an ex- 
pense incurred for earning any profits assessed to income-tax, and as such the 
assessee is not entitled to deduct the sum as a ‘business deduction’ against the 
assessable profits.” 


On November 23, 1927, the High Court passed an order which required 
a further statement from the appellant as to “ Whether the money-lending 
business of the late Maharajadhiraja and the assessee is such as -would have 
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included transactions of the kind into which he was alleged to have entered 
with the United Agra Mills Ltd.” In response to a request by the appel- 
lant, the respondent furnished him with the details, of six other transactions, 
which the respondent claimed to be comparable to the transaction now in 
question. Thereafter the appellant, on August 22, 1938, submitted a further 
statement of case relating to these six transactions in which he sought to 
distinguish these six transactions from the transaction here in question, and 
answered in the negative the question put to him by the High Court. The 
appellant’s reason for distinguishing these six transactions will be referred 
to later. 

The learned Judges of the High Court held that the conclusion of the 
appellant could not be supported on the facts stated by him, and that the 
assessee was entitled to the deduction claimed by him. As the appellant 
had done, they scrutinised the plaint and the judgment in the Agra case, as 
providing the test for decision of the reference. Agarwala J. states :— 


“The contention that the suit against the late Maharaja was instituted against 
him not because he was a money-lender but because he was a wealthy nobleman 
is not, in my opinion, acceptable. It was because the late Maharaja lent money 
to the Company that an opportunity was afforded to the plaintiffs to allege that 
the advance of 10 lakhs of rupees actually made was only a part performance of 
a contract the scope of which was very much wider. It was the relationship of 
money-lender and borrower which provided a foundation on which the allegations 
against the late Maharaja were based and the main purpose of the suit was to 
obtain damages for the breach of an alleged money-lending transaction.” 


Meredith J. said :— 


“I agree with the view taken by my learned brother. The late Maharajachiraj 
brought a suit for recovery of 10 lakhs of rupees advanced toj the Mill, a decree 
was obtained in 1929, and the assessee was allowed to deduct the expenses incurred 
in this suit as expenses incurred in his money-lending business. If spending money 
to recover this 10 lakhs is treated as not being in the nature of capital expenditure, 
and incurred solely for the purpose of earning the profits or gaing of the money- 
lending business, then I cannot see why money spent in defending a false claim 
arising out of the same transaction is not to be treated upon the same basis. Both 
suits were based upon the same transaction, namely, the advancing of the ten lakhs, 
though no doubt very different versions of that transaction were given by the 
plaintiffs in each of the suits, the version, of the plaintiffs in the suit against the 
Maharaja being almost completely false. That version might have been an almost 
completely false version of what took place, but it cannot be denied that it was 
built up upon the transaction in which the loan of the ten lakhs was made. If 
the Maharaja was to show a profit upon this transaction, it was not only necessary 
for him to sue for recovery, but also to defend any false claims which might have 
been based on the transaction. Defence of such suits must be regarded, in my 
view, aS a necessary though unpleasant part of the business of money-lending. I 
am satisfied that the suit was primarily against the Maharaja in his capacity as 
money-lender, and not merely as a rich nobleman, and it was based primarily too 
upon breach of contract by the money-lender.” 


In the opinion of their Lordships, the only right view as to the nature of 
the Agra suit is that expressed by these learned Judges. It appears that the 
conclusion arrived at by the appellant was mainly based upon his view that 
there was no connection between the late Maharaja’s loan of Rs. 10 lakhs 
to the Mills and the transactions alleged by the plaintiffs in the Agra suit. 
This view is expressed in para. 8 of the appellant’s statement of case, and 
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is repeated in his further statement of case ın commenting on the six other 
` transactions cited by the assessee. In reference to Nos. (ii) and (vi), he 
- States : “ In both these cases the assessee found himself compelled to take over 
the businesses and run them on his own account in order to safeguard the 
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Agra United Mills Ltd., there was no connection between the loan of 
Rs. 10 lakhs and the transaction into which he was alleged to have entered 
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with the company. It will be seen that the former transaction is expressly 
ane ies i See SIR KAME- 
dissociated from the latter in para. 39(d) of the’ plaint in the civil suit.” In SWAR SINGH 


the opinion of their Lordships, the appellant has not sufficiently considered 
the relation of the paragraph to which'he refers to the rest of para. 39. The 
opening sentences make clear that the loan of Rs. 10 lakhs (of which 8} 
lakhs had already been advanced) was part of the promises made in the 
alleged agreement of October 21, 1923, (see para. 34) under which the 
Maharaja’ was to finance the company, and the remainder of para. 39 is 
concerned with the alleged failures of the Maharaja to implement his pro- 
mises and in crediting the Maharaja with oblique motives for his failure. 
The allegations of fraud, conspiracy, etc., were merely the extravagant em- 
broidery which is commonly found in such actions; they do not alter the 
main character of the action as being directed against the late Maharaja 
as the money-lender, and the latter’s defence to the action was just as essen- 
tial for the full protection of his rights as the creditor in the loan of Rs. 10 
lakhs, as was his suit for the recovery of the loan. It has to be remembered 
that money is the stock-in-trade of a money-lender. The appellant might 
well have come to a different conclusion, if he had realised the close connec- 
tion of this loan with the transactions alleged in the Agra suit. If it really 
added anything, their Lordships would agree with the High Court that at 
least three of the other transactions referred to in the appellant’s further 
statement of case provide evidence that the alleged transaction with the Agra 
United Mills was not foreign to the money-lending business of the respondent 
and his father. 

Their Lordships are, therefore, of opinion that the facts stated by the 
Commissioner cannot justify the opinion expressed by him, but that the 
expenditure in question was incurred solely for the purpose of earning the 
profits or gains of the money-lending business, and that the High Court 
were right in holding the respondent entitled to the deduction claimed, and 
in answering the quéstion of law asked by the Commissioner in favour of 
the respondent. 

Accordingly, their Lordships will humbly advise His Majesty that the 
appeal should be dismissed and that the judgment of the High Court should 
be affirmed. The appellant will pay the respondent’s costs of the appeal. 


Appeal dismissed. 


Solicitor for appellant: The Solicitor, India Office, 
Solicitors for respondent : Hy. S. L. Polak & Co. 
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[On appeal from the High Court of Judicature at Patna | 
Present : 


LORD THANKERTON, SIR GEORGE RANKIN, SIR CHARLES CLAUSON ` ` 
and Sir MADHAVAN NAR. 
RAJA SHIVA PRASAD SINGH 
v. 
TINCOURI BANERJI. 


Contraci-—Compromise—Agreement to pay off plaintiffs’ creditors by defendant pas- 


sing promissory notes in favour of creditors—One such creditor negotiating 
compromise in consideration of alleged bribe from defendant—Sutt against 
defendant on promissory note—Whether alleged acceptance of bribe goag de: 
fence to suit, 

Under K’s advice, R filed a guit and obtained a decree against the defendant. 
In execution of the decree a compromise was arrived at, under K’s advice, by 
which the defendant was to pay the decretal amount by passing promissory 
notes in favour of certain creditors of R, of whom K was one, the balance was 
to be paid by the defendant to R by instalments, and R was to be absolved 
by his creditors from liability for those debts. It was alleged that, to carry 
the negotiations through, K accepted a present of a sum of money from the 
defendant. The plaintiffs, as representatives of K, sued the defendant on the 
promissory note passed as aforesaid in favour of K. The defendant contended 
that as K had intervened in the litigation between the defendant and R, as 
adviser to R, for the purpose of making money for himself out of the litigation 
and as K had accepted a present of a sum of money from the defendant to 
get the negotiations through, K was not entitled to derive any AONANE o 
himself as against the defendant :~- 

Held, (1) that the sum which the defendant had by the compromise with 
R undertaken to pay, by virtue of the promissory note, to K, was a sum for 
which he was liable to K, and that the impropriety of K’s conduct in regard 
io the litigation was completely irrelevant as between the defendant and K or 
his representatives : 

Chedambara Chetty v. Rengo Krishna Muthu Vira Puchaiya Natckar,: dis- 
tinguished ; 

(2) that the circumstance that the defendant paid a bribe to K for facilitat- 
ing the negotiations could not operate to relieve tha defendant from the obli- 
gation to discharge his burden under the compromise. 


THE facts are stated in the judgment. 


C. S. Rewcastle K. C. and U. Sen Gupta, for the appellant. 
Sir Thomas Strangman K. C. and C. Bagram, for the respondents. 


SIR CHARLES CLAUSON. This is an appeal by the defendant in the suit 
against a decree of the High Court at Patna affirming (with a trifling amend- 
ment dealing with a matter of interest) a decree of the Subordinate Judge, 
of Dhanbad, and ordering the defendant to pay to the plaintiffs (with certain 
interest) a sum of Rs. 2,83,550, representing the principal and interest remain- 
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ing due on a promissory note of February 22, 1934, after the defendant has 
been credited with certain sums paid on account of the note. The plaint- 
iffs are the representatives of one Kedar, to whom the promissory note was 
given by the defendant. 

The circumstances attending the giving of the note may be stated quite 

shortly. Kedar had been the secretary of the defendant’s predecessor in the 
- family raj; and on that predecessor’s death he became the secretary of the 
-defendant ; but shortly afterwards left his service and became adviser to the 
defendant’s predecessor’s widows, whom it will be convenient to refer to as 
the Ranees. The Ranees, possibly (as is suggested) under Kedar’s advice, 
proceeded to litigate certain claims against the defendant, and in the result 
obtained a decree against the defendant to pay to them a sum slightly in 
excess Of Rs, 20 lakhs. Upon the Ranees seeking execution of this decree, 
negotiations for a compromise ensued, in which Kedar acted as adviser to 
the Raneés. The negotiations resulted in a compromise, entered into in 
February, 1934, under which, in addition to certain sums which the defend- 
ant had already paid to the Ranees under the decree, he was to pay them a 
further sum, in full satisfaction, of Rs. 18 lakhs. Of this eighteen lakhs two 
lakhs were to be (and apparently in fact were) paid down in cash; the 
defendant was to pay to certain creditors of the Ranees, of whom Kedar was 
one, a sum of Rs. 4,40,000, which included a sum of Rs. 2,90,000 payable to 
Kedar, the balance of Rs. 11,60,000 was to be paid by the defendant to the 
Ranees by various instalments. It was arranged that the Ranees’ creditors 
thus to be paid by the defendant should be given promissory notes by the 
defendant to the amount of their respective debts, and that the Ranees should 
thereupon be absolved by them from liability for those debts. Accordingly 
the promissory note the subject-matter of the suit was given by the defendant 
to Kedar. Kedar died shortly afterwards, and as the defendant, after he 
had made some payments on account, failed to pay any more, the plaintiffs 
as his representatives initiated the present suit for the balance unpaid. 

It is said that in order to get the negotiations through the defendant made 
Kedar a present of Rs. 60,000. For the present purpose it is obviously un- 
necessary to consider what rights would accrue to the Ranees by reason of the 
giving and receiving of this bribe. The defendant, perhaps not unnaturally, 
does not seek to get out of the compromise, and does not dispute that as bet- 
ween himself and the Ranees he is bound to carry it out. It was suggested 
in the Courts below, though (quite properly) counsel before this Board 
found himself unable to put forward the suggestion fo their Lordships, 
that the defendant was entitled to establish, if he could, that the Ranees, 
if they had been sued by Kedar, could have resisted the payment to 
him of the whole or part of the Rs. 2,90,000, which, as part of the com- 
promise, the defendant had bound himself to the Ranees to pay to Kedar. 
It is obvious that this was not a matter which could be raised by the 
defendant in answer to a demand by Kedar or his representatives for 
payment of a sum which as between himself and the Ranees he had 
„agreed to pay to Kedar to their indemnity: and both Courts have so 
held. A number of other pleas of an equally irrelevant character were 
urged by the defendant in the Courts below, ‘and, quite correctly, rejected by 
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both Courts. Their Lordships, however, do not propose to deal with them 
in detail, as in the argument before this Board counsel (in their Lordships’ 
opinion quite properly) felt himself unable to rely upon any of them, and 
ultimately based the appeal on the suggestion that Kedar had intervened in 
the litigation between the defendant and the Ranees as adviser to the Ranees 
for the purpose of making money for himself out of the litigation, and was on 
that ground disentitled as against the defendant to derive any advantage for 
himself. Their Lordships were referred by counsel to the decision of this 
Board in Chedambara Chetty v. Renga Krishna Muthu Vira Puchaiya Nai- 
ckar.* In regard to that case their Lordships need do no more than express 
their agreement with the High Court that the facts bear no resemblance to 
those of the present case. Their Lordships certainly laid down no principle 
which could possibly avail the defendant in the present case. When it is 
once admitted, as the defendant in the present case has throughout admitted,’ 
that he does not seek to upset the compromise (as indeed he could not pos- 
sibly do in the present suit, to which the Ranees are not parties), it must 
be taken as against him that the sum which he has by the compromise 
undertaken to pay, by virtue of the promissory note, to Kedar, is, as he has 
agreed with the Ranees, a sum for which he is liable to Kedar, and the im- 
propriety of Kedar’s conduct in regard to the litigation becomes, as between 
the defendant and Kedar or his representatives, completely irrelevant. Nor 
can the defendant’s case be bettered by the fact that he paid to Kedar and 
Kedar accepted a bribe to facilitate the negotiations. While that circum- 
stance may well give the Ranees certain rights, it cannot possibly operate to 
relieve the defendant in any measure from the obligation he has undertaken 
to the Ranees as well as to Kedar to discharge the burden which he has taken 
upon his own shoulders as part of the compromise. 

Their Lordships will accordingly humbly advise His Majesty to dismiss 
the appeal. ‘The appellant will pay the respondents’ costs of the appeal. 


Appeal dismissed. 


Solicitors for appellant : Douglas Grant & Dold. 
Solicitors for respondents : Hy. S. L. Polak & Co. 
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[On appeal from the High Court of Judicature at Bombay.| 


é 


Present «: 


Lorp THANKERTON, Sir GEORGE RANKIN, SIR CHARLES CLAUSON 
and SiR MADHAVAN NAIR. 


NAVROJI ARDESHIR COGPER 
v. 
THE OFFICIAL ASSIGNEE OF BOMBAY. 


Privy Council—Appeal—Insolvency matter—Motion to compel Oficial Assignee to 
appeal or to lend his name to appeal in his name—When cam such motion be 
allowed—Practice. . 

Where a motion made under the insolvency jurisdiction of the High Court 
seeks to get the Court to overrule the decision of the Official Assignee not 
to litigate further and asks the Court to direct the Official Assignee to lend 
his name to the applicant for the purpose of carrying on an appeal to the 
Privy Council on his offering the usual proper indemnity, it is not sufficient 
for the applicant to point to a possible question which can be raised in argu- 
ment ; but he must go further and satisfy the Court that the Official Assignee, 
in declining to give his name for the purpose of starting or continuing a liti- 
gation, notwithstanding that a full and proper indemnity has been offered to 
him, is not acting as a reasonable man would act if he were owner of, and 
not merely a trustee of, the estate. 


THE case came at one stage before the High Court and is reported at 
38 Bom. L. R. 575. 

The relevant facts for the purpose of this report appear from the judgment 
of Blackwell J., delivered on January 12, 1937. 


BLACKWELL J. Suit No. 713 of 1931 was brought by Rustomji Ardeshir 
Cooper against Dhairyavan Annasaheb Narandas Thakersey Mulji and 
others for dissolution of a partnership alleged to have existed between the 
plaintiff and the defendants. Subsequently, the plaintiff was adjudicated 
insolvent and the Offcial Assignee continued that suit. That suit was dis- 
missed by the trial Judge, who took the view that it was entirely miscon- 
ceived. 

On an indemnity of certain creditors, who make the present application 
to me, the Official Assignee appealed to the Appeal Court. In the course of 
his judgment, the learned Chief Justice said : “In my opinion the whole of 
this suit is entirely misconceived, and the appeal must be dismissed with 
costs.” 

The present application is made by creditors of the insolvent for an order 
that the Official Assignee should be directed to lend his name to the appli- 
cants for the purpose of carrying on an appeal to His Majesty; in Council, 
the application being supported by an affidavit sworn by those creditors on 
January 7, 1937. 

Mr. Banaji, who appears in support of the application, has informed me 
that these creditors have already paid to the Official Assignee a sum of 
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something like Rs. 60,000 for costs, and that they are prepared to indemnify 
the Official Assignee in respect of any further costs to be incurred, if an 
appeal is preferred to the Privy Council, and that those costs will be com- 
paratively small, and he submits that the creditors should not be deprived 
of their chance, however faint, of inducing their Lordships of the Privy 
Council to take a view of this matter different from that taken both by the 
trial Judge and the Appeal Court. 

Mr. Banaji has referred me to Ex parte Kearsley, In re Genese, where 
Mr. Justice Cave laid down that the proper course for creditors, if the 
trustee refuses to act or to allow his name to-be used, is to come to the 
Court and apply for leave to use the name of the trustee on giving him an 
indemnity against costs. It is, however, important to observe that Mr. 
Justice Cave went on to lay down that on such an application the Court 
should consider the nature of the proposed proceedings, and should grant 
the application only if satisfied that there are prima facie grounds for allow- 
ing the creditors to proceed. It must further be borne in mind that Mr. 
Justice Cave was in that case contemplating a suit or proceeding of first 
Instance. That is not the case in the application made before me. 


This application has been resisted by the Official Assignee, who objects 
to allowing his name to be used on an appeal to the Privy Council in a 
matter in which he is now satisfied that such an appeal would be hopeless. 

Having regard to the expression of opinion by the trial Court and the 
Appeal Court that the suit is entirely misconceived, I am of opinion that I 
certainly ought not to direct the Official Assignee to lend his name to these 
creditors for the purpose of an appeal to the Privy Council. Accordingly, 
I decline to do so, and I dismiss this notice of motion. 


- The applicants appealed. 


The Appeal Court (Beaumont C. J. and B. J. Wadia J.) in dismissing 
the appeal, delivered the following judgment on March 9, 1938. 


BEAUMONT C. J. This is an appeal from a decision of Mr. Justice 
Blackwell refusing to direct the Official Assignee to let his name be used for 
the purpose of carrying on an appeal to His Majesty in Council. If we 
thought that there was any reasonably good prospect of success in the appeal, 
we might be prepared to grant the leave. But even if we directed the 
Official Assignee to let his name be used, we should then have to be satisfied 
that there was a substantial point of law before we could grant him leave 
to go to the Privy Council. In my judgment there is no substantial point 
of law, so that if we gave the direction asked for in this appeal, it would 
carry the matter no further. The decision of the Court of Appeal against 
which it is desired to appeal to the Privy Council confirmed the judgment of 
the lower Court, and both the trial Judge and the Court of Appeal expressed 
a very emphatic opinion that the plaintiff had no cause of action. I see 
from the judgment of the Court of Appeal that no authority is referred to, 
and there was no, question of law, substantial or otherwise. So that under 
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ss. 109 and 110 of the Civil Procedure Code we should have'to refuse the P.C. 


-certificate for leave to appeal. 1942 
` The appeal therefore must be dismissed with costs, Gece 
z AVROJI 
The applicants appealed to His Majesty in Council. COOPER 
HA 
C. S. Rewcasile K. C. and V. K. Krishna Menon, for the appellants. Onaca 


Sir Thomas Sirangman K. C. and E. H. Pearce, for the respondent. ASSIGNEE, 


LORD THANKERTON. The present appeal arises out of a litigation in which BOMBAY 
the trial Court and the Appellate Division of the High Court have both posumont CJ, 
given judgment on the merits to the same effect. The latter stages of the ee 
litigation have been conducted at the expense of the present appellants, they 
having indemnified the trustee until after the decision of the High Court. 

The present appellants then applied to the trustee to carry the case further 
or, failing that, to allow his name to be used by them, they offering a conti- 
nued indeninity to the trustee. The trustee declined, and the result was a 
notice of motion on January 7, 1937, on the Insolvency Side of the High 
Court, asking the Court to direct the Official Assignee to lend his name to ` 
the applicants for the purpose of carrying on the appeal to His Majesty in 
Council, they offering the usual proper indemnity. That motion was heard 
in the first instancd by Blackwell J. and was refused. The present appel- 
lants then appealed to the Appellate Division of the High Court and it was 
again refused by that Court. 

It is sufficient! to refer to the reasons given by the Chief Justice in the 
High Court in which his colleague concurred. He says: 


“If we thought that there was any reasonably good prospect of success in the 
appeal, we might be prepared to grant the leave. _But even if we directed the 
Official Assignee to let his name be used, we should then have to be satisfied that 
there was a substantial point of law before we could grant him leave to go to the 
Privy Council. In my judgment there is no substantial point of law, so that if we 
gave the direction asked for in thid appeal, it would carry the matter no further, 
The decision of the Court of Appeal against which it is deSired to appeal to the 
Privy Council confirmed the judgment of the lower Court, and both the trial Judge 
and the Court of Appeal expressed a very emphatic opinion that the plaintiff had 
no cause of action.” 

The present appeal is against that judgment of March 9, 1938. 

Three main points were mentioned by Mr. Rewcastle in his very full and 
able address to their Lordships, but he quite frankly admitted that if, in 
regard to any one of those three points he had not made out what it was 
necessary for him to make for the purpose of succeeding in this appeal, 
he would fail. It is sufficient to deal with the first point, namely the ques- 
tion whether there was a partnership: between the insolvent and Narandas. 
On this point the appellants have the judgments of two Courts against them. 
Their Lordships have ‘listened to the grounds as stated by counsel for the 
. appellants on which he founds his hope of persuading their Lordships that 
they ought to overrule those judgments. The High Court have expressed 
a strong view on the complete insufficiency of those grounds and their Lord- 
ships are satisfied that that view is'a correct one. 

This conclusion must necessarily result in the failure of the present 
‘appeal. It is to be borne in mind that if this appeal succeeded, the next 
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step would be an application to the ‘High Court for leave to appeal. The 
judgment already given in the High Court makes it clear that that applica- 
tion would fail. The next step would be an application to His Majesty in 
Council for special leave to appeal. In view of what their Lordships have 
just stated, their Lordships would be bound to advise His Majesty to refuse 
special leave. It follows that td allow the present appeal would in no whit 
benefit the appellants and would merely lead to expenditure of money in 
costs, 

Their Lordships desire to add that they entertain no doubt as to the 
principles on which the Court should deal with such a motion as that which 
is the subject of the present appeal. Such a motion seeks to get the Court 
to overrule the decision of the Official Assignee not to litigate further. It 
is not sufficient for the applicant to point to a possible point which could 
be raised in argument. He must satisfy the Court that the Official Assignee, 
in declining to give his name for the purpose of starting or centinuing a 
htigation, notwithstanding that a full and proper indemnity has been 
offered to him, is not acting as a reasonable man would act if he were 
owner of, and not merely a trustee of, the estate. 

Their Lordships accordingly will humbly advise His Majesty that the 
present appeal should be dismissed. The appellants will pay the costs of the 
respondent. 


Appeal dismissed. 


Solicitors for appellants : Stanley Johnson & Allen. 
Solicitors for respondent : Hill Dickinson & Co. 


[On appeal from the High Court of Judicatura at Allahabad.| 


Present : 


LORD THANKERTON, Sir GEORGE RANKIN, SIR CHARLES CLAUSON, 
and Sir MADHAVAN NAIR. 


THE SECRETARY OF STATE FOR INDIA 
` v. 
SRI NARAIN KHANNA. 


Land acquisttion—Cantonment land—Building on such land—Compensation for 
building on resumption of land. 

Where Government grant any rights to individuals within the area of a 
cantonment, one of the cardinal conditions is that Government retain the 
power of resumption at any time on giving one month’s notice. If they 

. give that notice, they are required to pay the value of such buildings as may 
have been authorized to be erected. On resumption of such land the grantee 
ceases to have any right to keep the buildings on the land or to claim rent 
from a tenant ; and compensation cannot be assessed upon an assumed rental 
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basis for the value of the buildings as materials standing upon a site but P.C. 
Hable to be removed at any moment. 1942 
Hari Chand v, Secretary of State for India, referred to. — 
The correct principle to be applied in valuing under the Land Acquisition SECRETARY 
Act a building which stands on land belonging to another and not to the OF STATE 
owner of the building (e.g. cantonment land) is to ascertain the cost of re- iy 
: i ie i doc ._ ORI NARAIN 
producing the buildings at the time of the compulsory acquisition, allowing KHANNA 
for depreciation in consideration of the age and condition of the buildings, — 
and for the cost of necessary repairs, 


THE facts appear sufficiently from the judgment. 


J. Millard Tucker K. C. and W. ‘Wallach, for the appellant. 
The respondent did not appear. 


+ 

SIR MADHAVAN NAIR. This appeal arises out of certain land acquisition 

proceedings. ‘The property concerned consists of a house and outhouses be- 
longing to the respondent situate within the Meerut Cantonment. The land 
on which it stands was held by him from the Government on what is com- 
monly known as the cantonment tenure. Grants to individuals of lands 
within cantonments are regulated by General Order of the Governor-General 
in Council, No. 179, dated September 12, 1836, which has been repeated in 
a series of subsequent regulations. Their Lordships had occasion to consider 
the nature of the cantonment tenure in a land acquisition case which came 
before the Board recently, Harz Chand v. Secretary'of State for Indie, from 
the Peshawar Cantonment. In that case their Lordships observed that 
(p. 259)— 
” Where the Government grant any rights to individuals within the area of the 
cantonments one of the cardinal conditions is that the Government retain the 
power of resumption at any time on giving one month’s notice. If they give that 
notice they are required to pay the value of such buildings as may have been 
authorized to be erected,” 

In this case the property of thd respondent had been in the possession of 
the Secretary of State on a lease for ten years ať Rs. 325 a month, with a 
covenant to repair on the part of the tenant. The lease began on July 1. 
1931, and rent had been paid by the Government up to May 10, 1934. In 
the meanwhile, the Government of India gave notice of resumption to the 
owner, resumed the land and instructed the Government of the Uniied 
Provinces to acquire the buildings under the Land Acquisition Act (I of 
1894) for the public purpose of housing Government officers. 

Their Lordships think it will be advantageous to state at the outset that 
though various questions were raised before the lower Courts the learned 
counsel for the Secretary of State, the appellant, has presented for their 
Lordships’ consideration only one question, namely, what is the correct 
principle that should be applied in valuing under the Land Acquisition Act 
a building which stands on land belonging to another and not to the owner 
of the building, as in the present case. The respondent has not been‘ re- 
presented, but Mr. Tucker has placed fully before their Lordships all the 
relevant facts and arguments. 


1 (1939) L. R. 66 I. A, 298, S. C. 42 Bom, L. R, 188. 
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The Land Acquisition Officer awarded to the respondent as compensation 
for the buildings Rs. 11,605 together with Rs. 1,659-12-0 for compulsory 
acquisition under s. 15 of the Act. Dissatisfied with this award, the res- 
pondent claimed a reference in the ordinary course. 

The District Judge estimated from the evidence that the value of the 
building if newly constructed would be Rs. 30,858. From this amount he 
deducted. Rs. 8,042 for depreciation. Government’s claim for reduction of 
a further amount representing what it would have cost to bring the buildings 
into a reasonable state of repair was disallowed by him for reasons which it 
is not now necessary to examine, as the point was not taken in appeal to 
the High Court by the Secretary of State; and his learned counsel has 
merely brought it to their Lordships’ notice in the course of summarising 
the conclusions of the District Judge. Deducting the amount of depreciation 
the District Judge held that the respondent is entitled to Rs. 22,816 together 
with the usual fifteen per cent. allowance for compulsory acquisition and also 
interest at six per cent. on the excess amount from the date of the award to 
the date of his order. 

On! appeal by the respondent the value of the building was increased to 
Rs. 31,426. The High Court arrived at the figure by capitalising the annual 
rental of the buildings at eight and one-third years’ purchase, the Court decid- 
ing that twelve per cent. per annum simple interest may be taken to be a 
reasonable interest to expect from house property. This principle has thus 
been given effect to, as stated, in the judgment : 

“No doubt this lease was made by the appellant under the impression that he 
was the owner of the land of the compound, trees, plunge bath, polo pit, none of 
which he in fact owns. Buti still we think that the lease should be taken into 
account as Government was bound to carry out its obligations under the registered 
lease. There were seven years, one month and twenty days of the lease to run from 
May 10, 1934, till June 30, 1941. At Rs, 325 per month this comes to Rs. 27,8438. 
The further period to make up eight and one-third years’ purchase (at twelve per 
cent.) is one year, two months and ten days, For this we think that in view of 
the materials of the house and the fact that the appellant does not own the ground, 
etc., æ fair rent would be Rs. 250 a month. As Rs. 250 per month the total rent 
for one year, two months and ten days comes to Rs. 3,583. Adding these two sums 
we get Rs. 31,426 for the eight and one-third years’ purchase.” 

In this appeal by the Secretary of State it is contended that the basis of 
valuation adopted by the High Court is incorrect, and that the true principle 
of assessing compensation for the buildings, apart from the site, is to ascertain 
the cost of reproducing the buildings at the time of the compulsory acqui- 
sition, allowing for depreciation in consideration of the age and condition 
of the buildings, and for the cost of necessary repairs. 

This principle was adopted as correct by this Board in Hari Chand’s caset 
already referred to, where it is enunciated as the correct pone In that 
case at p. 262 their Lordships state it as follows :— 


“The subject to be valued being a building apart from the site, the principle of 
fixing value by ascertaining the cost of reproducing the building at the present 
time, and then allowing for depreciation in consideration of the age of the building 
and for the cost of such repairs as might be required apart from depreciation, 


od (1939) L. R. 66 I , A, 258, s. c, 42 Bom. L. R. 138. 
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_ is quite a well known and recognized method of valuing buildings for the purpose 
of compensation. That method was pursued here, and that method is not, as 
their Lordships conceive it, affected by the resumption notice, because the prices 
which would be taken and were taken in this case, for the purpose of ascertaining 
the cost of reproducing the building would not be affected by the resumption notice 
at all.” 

‘Although the learned Judges of the High Court agreed with the District 
Judge that the land was the property of the Government and that the Secre- 
tary was entitled to resume it without paying any compensation therefor, 
and that the only compensation due was compensation for the buildings, 
which alone were compulsorily acquired, they would appear to have thought 
that they were entitled to assess this latter compensation on an assumed 
rental-basis and for that purpose to take into account the lease, which they 
said, “should be taken into account as Government was bound to carry out 
its’ obligations under the registered lease.” It is clear that the lease was 
subject to the right of resumption by the Government, unless it could be 
maintained that the Government were not entitled to exercise the right of 
resumption during the currency of the lease, but the learned Judges agree 
that the land has been validly resumed, and it necessarily follows that, as 
from the date of resumption, the respondent ceased to have any right to 
keep the buildings on the land or to claim rent from a tenant, and there is 
no room for assessing upon’ an assumed rental basis the compensation for 
the value of the buildings as materal standing upon a site, but liable to þe 
removed at any moment. 2 

In their Lordships’ opinion, the District Judge has applied the correct 
principle in valuing the buildings in this case. The result is that their Lord- 
ships will humbly advise His Majesty that the appeal should be allowed, 
and that the District Judge’s decree should be restored. 

The appellant will get the costs of this appeal and also his costs in the 
High Court. 

9 


Appeal allowed. 


Solicitor for appellant : The Solicitor, India Office. 
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ORIGINAL CIVIL 


Before Mr. Justice Chagla. 


BAYABAI 
v. 
BAYABAI.* 


Cutchi Memons Act (XLVI of 1920), Sec. 2—Muslim Personal Law (Shariat) 
Application Act (XAVI of 1937), Secs. 2, 3-—Cutchi Memons Act (X of 1938), 
Secs. 2, 3—Cutchi Memons—Testate succession—Application of Mahomedan 
law—Whether declaration is necessary. 


The provision in s. 3 of the Cutchi Memons Act, 1938, that “nothing in 
this Act shall affect any right or liability acquired or incurred before its com- 
mencement ” does not mean that a will made before the passing of the Act is 
saved thereby. The right which is intended to be saved is a right which was 
acquired before the passing of the Act. The will, therefore, of a Cutchi Memon, 
made either before or after the passing of that Act, has now to be construed and 
looked at from the point of view of the Mahomedan law. 

Under the Cutchi Memons Act, 1920, a Cutchi Memon who made the required 
declaration under s. 2 was governed by the Mahomedan law in matters of 
succession and inheritance. Under the Shariat Act, 1937, in matters of intestate 
succession, Mahomedan law applies to all Mahomedans including the Cutchi 
Memons (s. 2); but so far as testate succession was concerned, it was neces- 
sary under s. 3 that a declaration should be made before the Mahomedan 
law was made applicable to them, Under the Cutchi Memons Act of 1938, 
however, no such declaration is necessary (s. 2), and Cutchi Memons are now 
governed by the Mahomedan law in matters both of testate and intestate 
succession. 


ADMINISTRATION suit. 

One Esmail Ahmed was a Cutchi Memon of the Hanafi sect. 

Esmail had a wife Hawabai, by whom he had a daughter Bayabai (plaint- 
iff). Later he divorced Hawabai, and took another wife Bayabai (defend- 
ant No. 1) and had a son Gulam Mahomed (defendant No. 2) by her. 
Defendant No. 1 had a daughter Fatmabai by her first husband. 

On October 7, 1933, Esmail made a will. The will was prefaced by a 
statement : f 
“I have not made a declaration under the Cutchi Memons Act. The said Act 
is not applicable to me. All my property and estate is my own self-acquired and 

I have full power to dispose of the same in any manner I like.” 

He then proceeded to make disposition of his property. The provision 
made for the plaintiff was as follows :— 

“If my daughter Bayabai, by my divorced wife Hawabai, is not married during 
my lifetime then and in that case only I direct my executors to spend rupees 
five hundred for her marriage expenses inclusive of ornaments, clothes and cere- 
monial expenses.” 

A similar provision was made in favour of Fatmabai. The testator pro- 
vided for a monthly payment of Rs. 25 to his brother Haroon during his 


* O, C. J. Suit No. 151 of 1942. 
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natural life. He also directed a monthly payment of Rs. 45 to defendant 
No. 1 as long as she remained unmarried ; and in-case she remarried she 
was to be paid Rs. 20 every month. 

The remainder of the property was devised to defendant No. 2 in the 
‘following terms :-— 

“I direct my executors to hold the whole of my estate moveable and immoveable 
in trust for my son Gulam Mahomed absolutely subject to the annuities hereinabove 
provided to be paid out of the net income of my immoveable property at Madan- 
pura. During the minority of my son Gulam Mahomed my executors should spend 
as much money as is required for the education and welfare of my said son 
Gulam Mahomed and invest the rest in authorized securities. I direct my execu- 
tors to hand over to my said son Gulam Mahomed the whole of my estate on his at- 
taining the age of eighteen years and my said son shall thereafter hold the same 
absolutely subject as regards the Madanpura property to the annuities hereinabove 
provided if the same are then subsisting.” 

Esmail «died on December 3, 1941. 

On January 27, 1942, the plaintiff filed a suit to administer the estate of 
her father Esmail, alleging :— 


“The plaintiff submits that notwithstanding the will there was an intestacy so 
far as the claim of the plaintiff as an heir of the deceased is concerned as the 
provisions in the will bequeathing the whole of the estate to defendants Nos. 1 
and 2 and depriving the plaintiff of her proper share are concerned.” 

The defendants contended inter alia that the will was valid and the 
testator was entitled to dispose of his property in the manner he had done, 
since “the deceased died without making any declaration under the Cutchi 
Memons Act or the Shariat Act.” | 


M. Y. Haindadey, with R. B. Mehta, for the plaintiff. 
H. D. Banaji, with C. K. Daphtary, for the defendants. 


CHAGLA J. The plaintiff is the daughter of one Esmail Ahmed by his 
divorced wife Hawabai. Esmail Ahmed died on December 3, 1941. Defend- 
ant No. 1 was the second wife of Esmail Ahmed, and defendant Ne. 2 is 
the son of Esmail Ahmed by defendant No. 1. The plaintiff has filed this 
suit on the allegation that Esmail Ahmed: died intestate leaving property, and 
the plaintiff and the two defendants are the only heirs of the deceased accord- 
ing to Mahomedan law. 

In their written statement the defendant set up a will made by the deceased 
on October 7, 1933. Under this will excepting a bequest in favour of the 
plaintiff of Rs. 500 for marriage expenses, the plaintiff is not benefited at all. 
The testator directs under the will that a sum not exceeding Rs. 1,000 should 
be spent for his funeral and other obsequial ceremonies. He also directs 
that a sum of Rs. 500 be paid to Fatmabai, daughter of defendant No. 1 by 
her predeceased husband. The testator also directs the payment of Rs. 25 
per month to his brother Haroon Ahmed. He then directs that a sum of 
Rs, 45 per month should be paid to defendant No. 1 during her natural life, 
and if she re-married, then a sum of Rs. 20 per month should be given to her. 
Subject to these dispositions, the whole of the property is bequeathed to his 
son, defendant No. 2. 

I might point out that Fatmabai was married during the lifetime of the 
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O. C.J. testator, and Haroon Ahmed, his brother, also died in the lifetime of the 
1942 testator. Therefore the only bequests which are capable of being carried out 
TER are the bequests in favour of the plaintiff and the defendants. 
ti The testator had appointed defendant No. 1 his wife, his brother: Haroon 
Bayagar Ahmed, Hasham Abubaker and Ebrahim Ismail Kapasia as the executrix 
“nm and executors of his will. The defendants say in their written statement that 
' Chagla Js Ebrahim Ismail Kapasia is dead. Haroon Ahmed, as I have already stated, 
"is dead, and defendant No. 1 cannot ascertain the whereabouts of Hasham 
Abubaker and does not know who he is. 
As the will was set up by the written statement, the plaintiff’s contention 
before me was that the bequests made under the will were invalid in law. 
I directed the plaintiff to amend her plaint and make the submission to that 
effect. In the amended plaint the plaintiff now contends that notwithstand- 
ing the will there was an intestacy so far as the claim of the plaintiff as an 
heir of the deceased was concerned, The execution of the will is not disputed 
by the plaintiff nor really is its validity. All that is contended is that the 
à bequests made under the will are not in accordance with Mahomedan law, 
and no effect can be given to them, and as practically the whole of the estate 
is the subject-matter of these bequests, the estate should be distributed among 
'the heirs as if the deceased had died intestate. 
The deceased was a Cutchi Memon. Prior to the passing of Act XLVI of 
1920, a Cutchi Memon was governed by Hindu law in matters of succession 
and inheritance. He had full testamentary capacity and could dispose of 
the whole of his property in any manner he liked. By Act XLVI of 1920 
a Cutchi Memon was given the power to make a declaration in the prescribėd 
form, and on that declaration being made, he himself and all his minor 
children and their descendants would be governed in matters of succession 
and inheritance by Mahomedan law. It is common ground that no such 
declaration was made by the deceased under this Act. In 1937 the Legisla- 
ture passed another Act known as the Shariat Act (XXVI of 1937). This 
Act was made applicable to all the Muslims in British India, and s. 2 pro- 
vided that notwithstanding any custom or usage to the contrary, in all ques- 
tions regarding intestate succession and other questions which are mentioned 
in that section the rule of decision in cases where the parties were Muslims 
should be the Muslim personal law (Shariat). Section 3 of the Act then 
authorises any Muslim by a declaration to be made as prescribed in that 
section to have the Muslim law applied to him and his minor children and 
their descendants even in matters relating to adoption, wills and legacies. 
Therefore, on the passing of the Shariat Act, the position with regard to 
Cutchi Memons was this; that even if a Cutchi Memon had not made a 
declaration under Act XLVI of 1920, in all questions relating to intestate 
successions, he was governed by Mahomedan law. He could also be govern- 
ed by Mahomedan law in questions of testate succession provided he made a 
declaration under s. 3 of the Shariat Act. It is again common ground that 
no declaration was made by the deceased under s. 3 of this Act. 
The Legislature passed a further Act made applicable to all Cutchi Me- 
mons, being the Cutchi Memons’ Act (X of 1938). Section 2 of that Act 
provides that, subject to the provisions of s. 3, all Cutchi Memons shall, in 
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matters of succession and inheritance, be governed by the Mahomedan law. 
Section 3 provides : 

“Nothing in this Act shall affect any right or liability acquired or incurred 
before its commencement, or any legal proceeding or remedy in respect of any such 
right or, liability ; and any such legal proceeding or remedy may be continued or 
enforced as if this Act had not been passed. i . 

Section 4 repeals Act XLVI of 1920. 

Mr. Haindaday’s contention is that on the paia of this Act all Cutchi 
Memons came to be governed by Mahomedan law even in questions of testate 
succession, and that henceforward no. declaration was necessary to be made 
by a Cutchi Memon. Mr. Banaji, on the other hand, contends that as the 
will was made by the testator in 1933, the Act dees not apply to this parti- 
cular will, and that all wills made prior to the passing of the Act are saved 
under s. 3. His contention is that a Cutchi Memon had the right to make 
a will anè dispose of the whole of the property before Act X of 1938 was 
passed, and that being a right which he had before this statutory enactment, 
it has been saved by s. 3. 

It is clear that the right which is intended to be saved by s. 3 is a right 
which was acquired before the passing of the Act, and the question is whe- 
ther on the testator executing this will any right was acquired either by him 
or by any one else. I can well imagine a case where a will is made for consi- 
deration which would thereby become irrevocable and a right may be acquired 
by a person in whose favour thd will is made. In such a case that person 
will certainly acquire a right which cannot be affected retrospectively by the 
statute. But the Act having been intended to take away the power of a 
Cutchi Memon to will away the whole of his property, it cannot possibly be 
suggested that by the very next section that power was restored to him pro- 
vided he had made his will before the passing of the Act. The logical effect 
of Mr. Banaji’s contention would be that not only all wills made before the 
passing of the Act would be saved, but even those made after it—or, in other 
words, the Act would never come into force at all. Because the right of a 
Cutchi Memon to make a will disposing of the whole of his property existed 
long before the passing of the Act—and if that right was intended to be 
saved by s. 3, then it makes no difference whether the will was made before 
or after the Act was placed on the statute-book. No Court would construe 
a section in a manner which would result in such an absurdity as this. 

The further question is whether any right is acquired‘by the legatees under 
the will. Now it is clear that a will speaks from the death of a testator, 
and the only right that a legatee can have under the will is at the death of 
the testator. Mr. Banaji has tried to argue that the legatees had some sort 
of right which Mr. Banaji was not in a position to define as soon as the 
will was made in their favour. He suggested that the legatees had the right 


to receive the bequest if the testator did not revoke the will. That is merely . 


a pious hope—at most an expectation. The right contemplated by s. 3 is a 
legal right, and it is clear that the legatees under the will of the deceased had 
no legal right to prevent the deceased from revoking the will, or altering it 
in any manner he liked. When the testator made the will, he had the power 
to do so. The will being revocable, on the passing of the Act, his power to 
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O. C.J. make the will of the sort that he had made was taken away from him, and 

1942 he could then only make a will which was in accordance with Mahomedan 

TORR law. I, therefore, hold that Act X of 1938 applies not only to wills made 
e after the passing of the Act but also to those made before it was passed. 

BAYABAI The question then is whether the will made by the deceased was in ac- 

= cordance with Mahomedan law, as I have already held that after the pass- 

Chagla J. ing of the Cutchi Memons Act of 1938, the will of every Cutchi Memon has 

— to be construed and looked at from the point of view of Mahomedan law. 

Under Sunni Mahomedan law, by which the parties are governed, there is a 

two-fold restriction on the testamentary capacity of a testator. He cannot 

dispose more than one-third of his property, and even with regard to that 

one-third he cannot bequeath it to his heirs. In this case the deceased has 

purported to dispose of the whole of his estate, and all the effective bequests 

made by him are in favour of his heirs. These bequests could have been 

validated by the consent of the heirs, after the death of the testAtor. Not 

only have all the heirs not consented to the bequests, but one of the heirs has 

actually filed a suit claiming her share in the property on the basis of in- 

testacy. I, therefore, hold that the bequests under the will in favour of the 

plaintiff and the defendants are void and there is intestacy to the extent of 

the property covered by those bequests. 

There will be a reference to the Commissioner to ascertain what the estate 

of the deceased wag and what are the shares of the parties in that estate. 

The Commissioner will take all the necessary accounts for the purpose. Costs . 

and further directions reserved. 


Order accordingly. 
Attorneys for plaintiffs: Lala & Co. 


Attorneys for defendants : Contractor & Shroff. 


Before Sir John Beaumont, Kt., Chief Justice. ‘ 


1942 In re A FIRM OF SOLICITORS.* 
— 

July 27, Contempt of Court—Scandalizing the Court—Allegation that presiding Judge has 
Sani prejudged issue of fact. 

An allegation made by a solicitor engaged in a case that the Judge hearing 
the case has prejudged an issue of fact, before any evidence whatever has been 
called on either side, is to charge the Judge with grossly improper conduct and 
amounts to a contempt of the Court. An allegation of this nature is calculated 
to shake the public confidence in the judiciary and is always the basis of con- 
tempt proceedings of the nature known as scandalizing the Court. 


CONTEMPT of Court. 

In the matrimonial suit of Hutchison v. Hutchison (No. 398 of 1942). 
Craigie, Blunt & Caroe were solicitors for the petitioner husband, and E. L. & 
Co. were solicitors for the respondent wife. l 


* In Matrimonial Suit No. 398 of 1942, 
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In connection with the settlement of the draft of an order made by the 
Court allowing the petitioner to annul his petition, E. L. & Co., on July 
18, 1942, wrote a letter to the petitioner’s solicitors, in the course of which 
they made remarks against the Judge hearing the case. These remarks are 
set out in the judgment. This letter was brought to the notice of the Judge, 

On July 22, 1942, the High Court issued a notice to the two partners in 
the firm of E. L. & Co. “to show cause, if any you have, why you should not 
be committed to jail or otherwise dealt with for having committed contempt 
of Court.” 

L, one of the partners of the firm, filed an affidavit on July 27, 1942, in 
which he stated that he had no knowledge of the letter complained of. On 
the same day the other partner E offered a “ sincere and unqualified regret and 
apology for the letter.” 

The notice was heard on July 27, 1942. 


Sir Janishedji Kanga, for the respondent. 


BEAUMONT C. J. This is a notice to E and L, who are the two partners in 
the firm of E. L. & Co., to show cause why they should not be dealt with 
for contempt of Court in writing a letter of July 18, 1942, to Messrs. Craigie, 
Blunt & Caroe, 

So far as L is concerned, he says that he knew nothing whatever about 
the letter, and I have no doubt that that statement is true, because E is, I 
know, the partner attending to the matter. I make no order against L. 

Now, what happened was this. These proceedings are a divorce suit by 
a husband against his wife, and E’s firm is appearing for the wife, The 
petitioner made an application to me in chambers for leave to amend the 
petition by alleging a further act of adultery, and the adultery was alleged 
to have taken place in a block of flats known as “ Oceana” during a parti- 
cular month. Mr. Forbes, who appeared as counsel for the wife, asked for 
further particulars as to the flat in “ Oceana” in which adultery was alleged 
to have been committed, and I said that I thought his client must probably 
know what the case was which she had to meet, and that I should have 
thought that particulars were not necessary. However, Mr. Forbes stated 
that his client did not know what flat was referred to, and, therefore, I direct- 
ed the petitioner’s solicitors Messrs. Craigie, Blunt & Caroe to identify the 
particular flat. It appears that as a result of their inquiry into the matter, 
they came to the conclusion that their witness had put the incident in the 
wrong block of flats, and they accordingly amended the draft order by substi- 
tuting another block of flats for “ Oceana,” and it was in relation to that 
alteration that E wrote the letter of July 18. 

Now, it will be apparent that there was no occasion whatever, in writing 
that letter, to make any criticism whatever on my conduct of the matter in 
chambers, because E was actually objecting to any alteration being allowed 
in the order which I had made. However, in writing to Messrs. Craigie, 
Blunt & Caroe, E said this : 

“ His Lordship, indiscreetly and without any evidence in support, asserted that 


of course our client, the respondent, knew what the petitioner was aiming at, thus 
prejudging the issue that our client had been guilty of adultery as alleged, and His 
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Lordship persisted in this attitude, notwithstanding that counsel had assured him 
that the respondent states that she had never been inside ‘ Oceana’ in her life. 


“We are glad to observe that you appear to have appreciated our chent’s state- 
ment even though His Lordship was unable to and even though you told His Lord- 
ship that you had a witness who would make some fantastic statement about clothes 
for the respondent having been called for from ‘ Oceana ’—~not ‘ Shanti Kuteer’,” 
That letter, which was rightly brought to me by the solicitors to whom it 
was addressed, contains a series of insulting references to my conduct of the 
matter as Judge. Mere rudeness I should not have taken much notice of ; 
but an allegation that a Judge has prejudged an issue of fact, before any 
evidence whatever has been called on either side, is to charge the Judge with 
grossly improper conduct. Indeed, if such a statement means anything, 
it must suggest that the Judge has some outside knowledge, because even the 
most hasty and ill-balanced Judge who ever sat upon the bench could hardly 
decide a question of fact without any evidence or any knowledge at all. It 
is obviously most improper for any Judge to act upon matters not in evidence, 
and to avoid any misapprehension I may say that I know nobody connected 
with. this divorce case, and I have not the slightest idea whether or not there ` 
is any substance in the charge of adultery. 

In the course of about forty years’ practice in the law, I must have read 
many thousands of solicitors’ letters. Sometimes one finds a solicitor who 
thinks that it is of the essence of a clever letter to insult his opponent, but 
the great bulk of solicitors do not take that view, and I have often been 
struck with the high standard of courtesy maintained in solicitors’ corres- 
pondence, which is the more remarkable, when one remembers that such cor- 
respondence is generally of a very controversial nature. But in the whole 
course of my experience I do not remember to have ever before come across 
a solicitor who thought ıt necessary to insult the Judge. Considerations of 
ordinary prudence would suggest to most people that it is inadvisable to 
insult the Judge who is going to try the case. But apart from that, I am 
quite sure that the great majority of solicitors realize that it is essential for 
the due administration of justice that Judges should be kept out of the region 
of abuse. The Judge has got to try the case, and it is of the greatest im- 
portance that the parties should have confidence in his integrity and honesty 
of purpose. If a practice were to grow up under which it became common 
for solicitors to criticise the Judge’s methods, alleging that he was too stupid 
to appreciate one point, and too biassed to do justice to another, the in- 
evitable result would be that public confidence in the judiciary would be- 
shaken. That is always the basis of contempt proceedings of the nature 
known as scandalizing the Court. Proceedings of that nature are not taken 
in order to relieve a particular Judge’s feelings; they are taken because it 
is essential in the public interest that the confidence which should be reposed 
in Judges be not shaken by their being subjected to abuse. 

_E. has offered a very frank and unqualified apology, and has admitted 
that this letter was improper, and ought not to-have been written. I hope 
this case will be a lesson to him, and that he will be more careful in future 
in writing letters. He must realize that membership of the solicitors’ pro- 
fession entails responsibilities which have to be observed. If he had not. 
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offered an unconditional apology, I should have imposed a sentence of im- 
prisonment, as well as a heavy fine, because I take a very serious view of the 
matter. However, as E has apologized, I shall not inflict a sentence of 
imprisonment, but I impose a -fine of: Rs. 1,000 (one thousand rupees) on 
him. l 
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CRIMINAL APPELLATE. 


Before Sir John Beaumont, Kt., Chief Justice, and Justice Wassoodew. 


EMPEROR 
v : 
ISMAIL KARIMBHAI MANSURL.* 


Indian Press (Emergency Powers) Act (XXIII of 1931), Sec. 18(1)—News-sheet 
—Maker—Printer of news-sheet is not its maker. 
The printer of a news-sheet is not its maker within the meaning of s. 18(1) 
of the Indian Press (Emergency Powers) Act, .1931. 


APPEAL against an order of acquittal. 

There were riots in the city of Ahmedabad on April 18, 1941. 

Sufi A. G.- Usman (accused No. 1) wrote on that occasion a leaflet entitled 
“Hindus and Mahomedans give up enmity.” It was printed by Ismail 
Karimbhai Mansuri (accused, No. 2) at the Mansur Printing Press at Ahme- 
dabad. No permission was obtained from the District Magistrate for pub- 
lishing it as required by s. 15(1) of the Indian Press (Emergency Powers) 
Act, 1931. On April 26, 1941, printed: copies on the leaflet were distributed in 
the city. 

The two accused were accordingly prosecuted for an offence under s. 18(1) 
of the Act. 

The trying Magistrate convicted accused No. 1 of the offence charged and 
imposed upon him a fine of Rs. 25. Accused No. 2 was acquitted, for the 
following reasons :— 

“What is unlawful is to publish a news-sheet ag defined, without authority to 
so publish, and when this offence has been committed, the author (maker), the 
seller, distributor and the publisher are all liable equally to the penalty prescribed 
in s. 18(2), but not the printer, There is no legal obligation to a printer to ask 
an author whether he has obtained authority to publish a news-sheet. He is not 


bound to refuse a good customer on any such ground (Kumaram, 1937, M. W. N. 
1067).” 


The Government of Bombay appealed against the order of abate 
R. A. Jahagirdar, Government Pleader, for the Government of Bombay. 
I, I. Chundrigar, with K. T. Pathak, for the accused. 


* Criminal Appeals Nos. 63 and 64 der of ‘acquittal passed by S. K. 
of 1942 by the Government of the Desai, First Class City Magistrate, 
Province of Bombay, against an or- Ahmedabad. 
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BEAUMONT C. J. These are appeals by Government against the acquittal 
of the accused of an offence under s. 18(Z) of the Press (Emergency Powers) 
Act, XXIII of 1931. For the purpose of the present appeals, I will assume 
that accused No. 1 published an unauthorized news-sheet, and that the pre- 
sent appellant, who is the keeper of a printing press, printed that news-sheet. 
Section 18(7) provides that whoever makes, sells, distributes, publishes or 
publicly exhibits or keeps for sale, distribution or publication, any unauthoriz- 
ed news-sheet or newspaper, shall be punishable. A ‘newspaper’ is defined 
as meaning any periodical work containing public news or comments on public 
news, and ‘ news-sheet’ is defined as any document other than a newspaper 
containing public news or comments on public news or any matter described 
in sub-s. (2) of s. 4; and an ‘unauthorized news-sheet’ means any news- 
sheet, publication of which has not been authorized under s. 15. 

The only question which arises on these appeals is whether the printer of 
a news-sheet can be said to make such news-sheet within the meaning of the 
section. The other provisions of the section clearly do not cover a printer. 
In the case of a newspaper, it seems to me perfectly plain that the printer 
cannot be described as the maker. A newspaper is made by the combined 
efforts of several persons, including the author of the article, report, or other 
subject-matter of the newspaper, the editor and sub-editors who arrange the 
subject-matter for publication, and finally the printer who prints the news- 
paper. A news-sheet is, no doubt, a simpler type of publication, but in that 
case also it seems to me impossible to say that the printer is the maker. 
That would eliminate the author, who, more than any other single person, 
can be described as the maker. If the legislature intended to make the 
printer liable for printing an unauthorized newspaper or news-sheet, it would 
have been easy. so to provide, instead of using so vague a word as ‘makes’, 
with reference to a newspaper or news-sheet. In my opinion, the learned 
Magistrate was right in holding that accused No. 2, who was merely the 
printer of the news-sheet, has not committed an offence under s. 18(1). 

The appeal will, therefore, be dismissed. 


WASSOODEW J. I agree. 
Appeal dismissed. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 


EMPEROR 
v. 
GORDHANDAS NATHALAL PATEL.* 


Indian Electricity Act (IX of 1910), Sec. 44(b)—“ Connects up”'—Interpretation 
—Connection of supply line of new installation with metre in house-—Liability 
of house-owner. i 


* Criminal Appeals Nos. 4 and 5 passed by R. S. Halliday, Additional 
by the Government of the Province Sessions Judge, Ahmedabad. 
of Bombay, against orders of acquittal 


i 
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The ‘expression “connects up”, in s. 44(b) of the Indian Electricity Act, A, Cr. J. 
1910, is not æ term of art. It embraces the whole process of connecting the 1942 
wires in a new installation with other wires for the purpose of communicating wer 
with the works of an electricity company. It includes the householder who EMPEROR 
gived instructions to connect up, the contractor, if.any, through whom those 0. 
instructions: are transmitted to the workman, and the workman who actually GORDHANDAS 

NATHALAL 
does the work, : a 

Hence, a person who erects a mandap near his house and employs a con- 
tractor or workman to connect up its supply line with the metre in his house 
without the permission of the electricity company, is guilty of an offence under 

_ S. 44(b) of the Act. 


OFFENCE under the Indian Electricity Act, 1910. 


The accused owned a house in Sarkiwad in Sarangpur in the city of 
Ahmedabad, which was already installed for electric lighting. Trikamlal 
(accused No. 2) wag a licensed electrical wiring contractor. 

There was,a marriage occasion at the accused from March 9 to 11, 1940. 
The accused had a mandap put up in front of his house. The mandap was 
installed with electric lighting; and on the application of the accused the 
supply line of the mandap was connected by the Ahmedabad Electricity 
Company (licensee) with the main line on March 9. The supply was dis- 
connected and temporary metres removed by the licensee,on the morning of 
March 12. 

On March 14 there was a marriage dinner at the house of the accused in 
the mandap. The mandap was lighted up by connecting its supply line with 
the consumer’s main by, a separate main switch in the accused’s house. Thus 

“was done without the permission of the licensee. 

‘Both the accused and the wiring contractor were thereupon prosecuted for 
an offence under s. 44(6) of the Indian Electricity Act, '1910. 

The trying Magistrate found both the accused guilty of the offence charged 
and sentenced each of them to pay a fine of Rs. 150. 

On appeal, the Additional Sessions Judge was of opinion that neither of 
the accused was guilty of the offence charged, and acquitted both of thera, 
observing as follows :— 


“The important word in s. 44(b) is really ‘ communicating’, which means com- 
munication, direct or indirect, And there is no reason why ıt should be taken to 
mean only ‘direct connection’... It is clear that accused No. 1 authorised the 
connection... There remains the fourth point. Does the word ‘connects’ include 
the action of the contractor and the owner or does it merely refer to the action of 
the workman who made the connection?... To interpret the word very strictly 
would make nonsense of the section in the present case, because the only person 
liable would be the workman, a person whom no one would want in the circum- 
stances to prosecute... The question is whether the popular acceptation of the 
word would covér the action of the contractor and the owner and whether the 
legislature intended tht word to be taken in that popular sense. A strict interpre- 
tation would in this case make nonsense of the section. On the other hand the 
legislature may have been considering only the case of the owner or occupier 
making the forbidden connection by his own hand. Transgressors do not usually 
employ workmen, I am not sure about this matter, but on the whole I favour 
the strict interpretation.” 


The Government of Bombay appealed against the order of acquittal, 
R. 101. 
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R. A. Jahagirdar, Government Pleader, for the Government of the Province 
of Bombay. 


J. C. Shah, for accused No. 1. 
R. J. Mehta, for accused No. 2. 


BEAUMONT C. J. These are two appeals presented by the Government of 
Bombay against acquittal by the Additional Sessions Judge of Ahmedabad 
of the two accused who had been convicted by the trial Court of an offence 
under s. 44(b) of the Indian Electricity Act, 1910. 

The relevant facts are that accused No. 1 is a registered consumer of elec- 
tricity, and accused No. 2 is an electricdl wiring contractor. Accused No. 1 
owns a house in Ahmedabad, which is supplied with electric current by the 
Ahmedabad Electricity Company, which is a licensee under the Indian 
Electricity Act. Accused No. 1 had erected a mandap in his compound in 
connection with a marriage ceremony, and electric current had been supplied 
to that andap with the consent of the licensee from March 9 to 11, 1949, 
but on March 12 the supply to the mandap had been disconnected. On the 
14th some of the lights irl the mandap were connected up with the instal- 
lation in accused No, 1’s house, and it is suggested that that connection con- 
stituted an offence under s. 44(b) .of the Indian Electricity Act. That sub- 
section makes it an offence, if any person lays, or causes to be laid, or con- 
nects up any works for the purpose of communicating with any other works 
belonging to a licensee, without such licensee’s consent. “ Works” are de- 
fined in s. 2(m) as including electric supply-lines and any buildings, machin- 
ery or apparatus required to supply energy and to carry into effect the 
objects of a license granted under Part II. 

The first point taken on behalf of accused No. I is that no offence was 
committed, because he only connected up his supply-lines in the mandap with 
his own metre in the house. But the offence under s. 44(b) consists in con- 
necting up any works, that is in this case supply-lines in the mandap, not 
to any works of a licensee, but for the purpose of communicating with any 
works belonging to a licensee; and it is obvious that the purpose of con- 
necting the supply-lines in the mandap with the metre in the house was to 


' communicate with the generating station of the licensee so as to secure a 


supply of current. I have no doubt, therefore, that an offence was commit- 
ted under s. 44(1b), so far as that point is concerned. 

The learned Additional Sessions Judge agreed with the trial Magistrate 
in construing the section in that sense, that is to say, construing the words 
“for the purpose of communicating” as including indirect communication 
as well as direct communication. But the learned Additional Sessions Judge 
differed from the trial Court in that he thought that the only person com- 


‘mitting the offence was the actual workman who connected up the works. 


He notes that the opening words of the sub-section are “lays, or causes to 
be laid,” which include the man who actually lays and the man who gives 
instructions to lay. As there is no reference to “causing to be connected 
up”, he thinks that the words “connects up” must be read as extending 
only to the man who actually does the physical work. Accordingly he held 
that the only man liable in this case would be the mechanic who connected 
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up the wires in the mandap with the metre in the house, though I suppose 
that the hand which finally caused the connection between the supply system 
in the mandap and the generating station of the electricity company was 
the person who turned on the switch and caused the final connection. The 
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ing it to a nullity for practical purposes. T he construction placed by the NaTHALAL 


learned Judge on the words “connects up’ has not been supported by 
connsel for the accused, and, in my view, cannot be supported. The expres- 
sion “connects up” is not a term of art, and I have no doubt that it em- 
braces the whole process of connecting the wires in the mandap with other 
wires for the purpose of communicating with the works of the licensee. 
According ‘to the ordinary use of the English language, a householder who 
intends to light a skamiana in his garden from the lighting system in his 
house would say that he was going to light the mandap by connecting the 
lighting systêm in the shamiana with that in the house. Nobody would think 


that he was speaking inaccurately unless he intended to perform the actual 


operation himself. I have no doubt that the expression “connects up” in 
s. 44(b) includes the householder who gives instructions to connect up, 
the contractor, if any, through whom those instructions are transmitted to 
the workman, and the workman who actually does the work, and I have no 
doubt that in this case accused No. 1 is guilty. Unquestionably the con- 
nection was made on his instructions as the owne: of the house and the 
mandap. 

There is, I think, a considerable amount of doubt as to whether accused 
No. 2 is guilty. He is an electrical contractor of standing, and is perfectly 
well aware of the requirements under the Indian Electricity Act. It would 
appear that accused No. I' asked him to see that six lights in the mandap 
were not disconnected, and he says that he asked the company not to dis- 
connect them, but as the evidence is that the company did disconnect them, 
and they were subsequently reconnected, it is necessary to show that accused 
No. 2 as the contractor was responsible for the reconnecting, and, in my view, 
the evidence does not show that. 

We allow the appeal of Government against accused No. 1, did restore 
the conviction and sentence of the trial Court. We dismiss the appeal 
against accused No. 2. 


WASSOODEW J. I agree. 


Order varied. 


Ca CJ. 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew, 


EMPEROR 
Y, 
DAMODAR GOPAL. * ` ' 


Bombay Children Aci (Bom, XII of 1924), Secs. 461, 5—Juvenile Comit in Bom- 
bay—Jurisdiclion of such Court whethe eer pene arene 
Jurisdiction to try children cases. 

The jurisdiction of the Children’s Court, established under the Bombay Child- 
ren Act, 1924, is not exclusive. It is competent to other Presidency eee 
in Bombay, to try cases in which children are concerned. 


THE accused Damodar was a boy fifteen years of age and Shivram 


(accused No. 2) was of ten years. They were charged with the offence of 
theft and of aiding and abetting each other in that offence under ss. 379 and 


_ 114 of the Indian Penal Code, 1860, jointly with Chaman (accused No. 3), 


an adult of thirty years. The accused were tried by the Presidency Magis- 
trate, Seventh Court, who, on April 27, 1942, discharged accused No. 3, but 
found the remaining two accused guilty on their own plea, and adjourned 
the case for passing final orders under s. 27(Z) (b) of the sa canines 
Act, 1924, 

On April 28, 1942, the Magistrate ordered ees to “be sent to-the 
David Sassoon School for a period of three years,” and aes Shivram i 
to the “‘care of his mother.” 

Damodar appealed to the High Court contending that the sisi had 
no jurisdiction to try the case which could be tried only by the’ Juvenii : 
Court under s. 46 of the Bombay Children Act, 1924. 


J. C. Tarapore, for the accused. _ 
R.- A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an appeal from an order made by the Presidency 
Magistrate, Seventh Court, in which he directed a child, who was tried before 
him, to be sent to a certified school. There is, I think, no doubt that the 
order was a wise order, if the Magistrate had power to make it. But it is 


* Criminal Appeal No. 220 of 1942, 
against an order made by T. S. Vyas, 
Presidency Magistrate, Seventh 
Court, Dadar, Bombay, 

t The section runs as follows : 


46. (1) The Provincial Govern- 
; ment may provide for 
Juvenile the establishment’ in ` 
Courts. 


any area of one or more 
separate courts for the conduct of 
proceedings under this Act at which 
the attendance of the child is requir- 
ed: 

Provided that where a child is ac- 
cused of an offence triable jointly 
with any other person not being a 


child nothing in this sub-section shall 
affect or be deemed io affect the. 
powers of the court, to try such other 
person under any other law for the 
time being in force. 

(2) Where no such separate 
court has been established the court 
before which a child is brought shall 
unless the clfild is tried jointly with 
any other person not being a child 
whenever practicable sit either in a 
different building or room from that 
in which the ordinary sittings of the 
court are held or on different days 
or at different times from those at 
which the ordinary sittings are held. 


~ 
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urged on behalf of the appellant that the ordinary Presidency Magistrates 
have no power to try children, who, it is said, fall within the exclusive ate 
diction of the Juvenile Court. 

Section 46 of the Bombay Children Act, 1924, provides in sub- -s. (1) that 
the Provincial Government may provide for the establishment in any area of 
one or more separate Courts for the conduct of proceedings under the Act 
at which the attendance of a child is required. Then there is a proviso : 

“that where a child is accused of an offence triable jointly with any other person 

not being a child, nothing in this sub-section shall affect ...the powers of the court, 
to try such other person under any other law for the time being in force.” 
The exact meaning of that proviso is not, I think, free from doubt, since 
there may be a question whether the Court named is the Juvenile Court or 
the ordinary Court. “Then there is a second sub-section, which says that 
where no such separate Court has been established, the Court before which 
a child is bfought shall deal with the child under the special procedure there 
laid down ; the object being to prevent a child being tried in the atmosphere 
of an ordinary Police Court. Now, if I had to deal with that section as an 
independent Code, apart from the provisions of the rest of the Act, I should 
say that the Juvenile Court, when established, was to have exclusive jurisdic- 
tion over cases at which the attendance of a child is required. I think the 
proviso tends in that direction, because it seems to me to be a saving of the 
powers of the ordinary Court to deal with adult offenders charged along with 
a child, which seems to me to suggest that the powers of such Courts in 
relation to children are taken away. It would also seem to me strange on 
any other basis that whereas whilst no Juvenile Court has been established, 
the special procedure indicated in sub-s. (2) has to be observed, the sub- 
section does not in terms apply after the Juvenile Court has been established. 
If other Courts have concurrent jurisdiction, one would expect them to be 
bound, under sub-s. (2), to adopt the special procedure indicated in the case 
of a child. 

When one turns to the Notification of June 14, 1927, by which the Govern- 
ment of Bombay constituted a Juvenile Court in the City of Bombay, we 
find that it was constituted for the conduct of all proceedings under the said 
Act, and Government then made certain rules, of which r. 9 provides that 
“all cases falling under the said Act shall be taken before, and dealt with 
by, the Juvenile Court.” So that it certainly looks as if at the time when 
the Court was constituted it was intended that it should have exclusive juris- 


. diction. But it has to be noted that the rules framed in 1927 have been 


displaced by other rules brought into operation on March 27, 1936, and those 
later rules do not contain any rule corresponding to r. 9 in the earlier rules. 
Tt is necessary also to notice other sections of the Bombay Children Act. 

: Under s. 5 it is provided that the powers conferred on Courts by this Act 
shall be exercised only by (æ) the High Court; (b) a Court of Session; (c) 
a District Magistrate ; (d) a Sub-divisional Magistrate ; (e) a salaried Pre- 
sidency Magistrate; (f) any Juvenile Court constituted under s. 46; and 
(ig) any Magistrate of the first class. So that under that section the powers 
can be exercised by salaried Presidency Magistrates as well as by any Juve- 
nile Court. The object of that section seems ta be to exclude from the exer- 
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cise of powers under the Act all Courts other than those specified, and not 
to confer jurisdiction, and I am inclined to think that, notwithstanding that 
section, it would be open to Government to confer jurisdiction on the Juvenile 
Court to the exclusion of other Courts named. But, sọ far as that section 
goes, it indicates that the jurisdiction could be exercised both by Presidency 
Magistrates and by the Juvenile Court. 

Then s. 6 provides that : 

“(1) When any Magistrate not empowered to pass an order under this Act 

is of opinion that a child brought before him is a proper person to be sent to a 
certified school or to be dealt with in any other manner in which the case may be 
dealt with under this Act, he shall record such opinion and submit his proceedings 
and forward the child to the District Magistrate or Sub-divisional Magistrate to 
whom he is subordinate or to the Magistrate presiding over the nearest Juvenile 
Court having jurisdiction in the case or in the City of Bombay to a salaried Presi- 
dency Magistrate.” 
That section does not in terms say that the jurisdiction of the Presidency 
Magistrates is confined to the trial before a Juvenile Court is established. 
But the strongest indication that the two Courts may function side by side 
is to be found in s. 51, which provides that an appeal from an order made 
by a Court under various sections of the Act shall lie, if passed by a Juvenile 
Court, in the City of Bombay, to the Chief Presidency Magistrate ; and, if 
passed by a Court of Session or a Presidency Magistrate, to the High Court. 
That section seems to me to indicate clearly that you may have an order 
made under the provisions of the Act either by a Juvenile Court or by a 
Presidency Magistrate. 

Reading the Bombay Children Act as a whole, I think, one must say that 
the jurisdiction of the Children’s Court is not exclusive ; the other Presidency 
Magistrates can try cases in which children are cqncerned. I reach that con- 
clusion with a certain amount of regret, because I cannot help feeling that 
one object of the Bombay Children Act was to provide a special Court for 
the trial of a child, or a special procedure where there was no special Court, 
and it is, I think, a defect in the Act that prosecuting authorities may send 
children up before one of the ordinary Courts in a place where a Juvenile 
Court is available, and that the ordinary Court is not then bound under the 
Act to try the case by the special procedure. No doubt, r. 15 of the Rules 
of 1936 provides for a special procedure, but rules may be altered from time 
to time, and have not the stability of an Act. But I think the provisions of 
the Act taken as a whole make it impossible to say that the jurisdiction of 
the Juvenile Court is exclusive in relation to children. 

We must, therefore, dismiss the appeal. l 


Appeal dismissed. 
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Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew, 


EMPEROR 
v. 
BABIBAI.* 


Criminal Procedure Code (Act V of 1898), Sec. 397—Consecutive sentences—Set- 
ting aside of first sentence—Date from which second sentence runs—Sentence 
already undergone whether to ibe taken inte account under second sentence—Jail 
Manual, r. 392—Rule invalid. 

Where two sentences are passed on an accused, the second to commence on 
the expiration of the first, and the first is subsequently set aside, the second 
sentenct commences from the date of conviction. 

Rule 392 of the Jail Manual is invalid. 

An accused was convicted at one trial for offences punishable under ss. 373 
‘and 342 of the Indian Penal Code, 1860, and was given a sentence of rigorous 
imprisonment for four months for the offence under s. 373, and a sentence of 

” rigorous imprisonment for two months for the offence under s. 342. The two 

sentences were to run consecutively. After the accused had suffered five weeks 
of imprisonment on the first count, the conviction and sentence passed on the 

. . a» first count was set aside in revision, but the conviction and sentence under 

s. 342 was upheld. A question having arisen as to the date of commencement 

of the sentence under s. 342 :— 

Held, that the second sentence commenced to run from the date of convic- 
tion and that the sentence already suffered should be taken into account to- 
wards that sentence. 

Gregory V. The Queen, explained. 

Khandesh Sessions Judge's Letter No. 4202 and Queen-Empress V. Khandu’, 

not followed, 


CONSECUTIVE sentences. 

On April 8, 1942, the accused was convicted of offences punishable under 
ss. 373 and 342 of the Indian Penal Code, 1860, and was sentenced to suffer 
rigorous imprisonment for four months on the first count and to rigorous im- 
prisonment for two months on the second count. The two sentences were to 
run consecutively. 

The accused applied in revision to the High Court. Pending the hearing 
of the application, she was released on bail on May 13, 1942. Thus she had 
suffered imprisonment for one month and five days under the sentence of 
four months imposed on conviction for the offence under s. 373. 

On June 25, 1942, the application was heard, with the result that the con- 
_viction and sentence passed under s. 373 was set aside, and the conviction 
and sentence passed under s. 342 was upheld. 


* Criminal Application No. 223 of 1 (1850) 15 Ad. & E. (Q. B. 
1942 (In Criminal Revision Applica- Rep.) 974. 
tion No. 157 of 1942). 2 (1879) Unrep. Cr. C. 139. 


3 (1890) Unrep, Cr. C. 523, 
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The accused surrendered to her bail on June 27, 1942. 

A question then arose as to the date from which the sentence of two months 
was to be computed. 

The Superintendent of the Jail was of opinion that the sentence commenced 
from June 27, and that she would be due for release on August 26, 1942. 

The accused again applied to the High Court contending that the period 
of imprisonment already suffered by her under the first sentence should be 
taken into account in computing the period of imprisonment for two months 
under the second sentence. 5 


‘V. N. Chhatrapati, for the accused. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an application to the Court, which raises a ques- 
tion which must be of common occurrence, and is of considerable importance. 

The accused woman was convicted by one of the Presidency Magistrates 
under ss. 342 and 373 of the Indian Penal Code, and the Magistrate sen- 
tenced her to four months’ rigorous imprisonment on the charge under s. 373, 
and to two months’ rigorous imprisonment on the charge under s. 342. The 
sentences were passed on April 8 last, and the accused was ‘in prison until 
May 13 when she was released on bail; so that she has served about five 
weeks’ imprisonment. Then on June 25 the conviction under s. 373 was 
set aside by this Court, but the conviction under s. 342 was upheld, and the 
accused thereupon surrendered to her bail. 

An application was then made te the Governor of the jail where she is 
imprisoned to ascertain his view as to the date from which the sentence 
under s. 342, which was upheld by this Court, commenced, and, presumably 
relying on r. 392 of the Jail Manual, he expressed the view that the sentence 
under s. 342 would commence from the date on which the sentence under 
s. 373 was set aside. It will be noticed that the Magistrate gave no direc- 
tions as to the sentences being concurrent, and, therefore, they were conse- 
culive sentences. The learned Magistrate did not, in terms, direct that the 
sentence under s. 373 was to be served first, and that the sentence under 
s. 342 was to commence on the expiration of the sentence under s. 373, 
though, in my view, it would have made no difference in the result if he had 
given such a direction. 

It seems to me, apart from authority, that where a person has been con- 
victed of two offences, and given separate sentences on each, and one of 
those convictions is subsequently set aside, with the result that there is no 
sentence on that count, the necessary result must be that the sentence on the 
count which is upheld will commence from the date when the sentence was 
imposed. 

. Rule 392 of the Jail Manual is in these terms:— , 


“I{ a prisoner is awarded two sentences for separate offences and while under- 
going the first the same is reversed on appeal, the second sentence shall, in the | 
absence of any direction to the contrary in the writ or warrant, commence to count 
from the date on which the first was reversed.” 


Prima facie I should say that that rule is invalid. It is not the function of 
the jail authorities to determine the length of a sentence passed upon a pri- 
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soner, and the application of the rule in the present case would result in a 
prisoner sentenced to a term of two months’ rigorous imprisonment only 
having to serve a term of two months and five weeks. 

But our attention has been diawn to two rulings of Judges of this Court, 
Khandesh Sessions Judges Letter No. 4201 and Queen-Empress V. Khandu?, 
which afford some justification for the rule. The first case occurred in 1879 
and seems to have been a ruling given upon a letter from a Sessions Judge. 
. The second case of Queen-Empress y. Khandu gave rise to a resolution of the 
Chief Justice and certain Judges in the following terms :— 

“The Criminal Ruling of 21st April 1879. that where a person already under- 


going a sentence of imprisonment is sentenced to imprisonment which-is ordered to 
commence after the expiration of the imprisonment to which he has been previ- 
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Beaumont CJ. 


ously sentenced, such imprisonment commences from the time it is ordered to . 


commence, viz., from the expiration of the previous imprisonment, whether by re- 
versal or completion of the punishment, is adhered to after consideration of the 
case of Gregory V. The Queen, and the Madras High Court Criminal Proceedings 
No. 201 of 15th February 1879, quoted at Weir’s Criminal Rulings, third edition, 
p. 993. 

“ Where, therefore, a person was convicted on the same day in two separate 
cases and sentenced to a term of imprisonment in each, and the Court ordered that 
the sentence in the second case should commence on the expiration of the sentence 
in the first, and the conviction and sentence in the first case were reversed in appeal 
after the accused had undergone the whole’of that sentence :— 

“Held, that the sentence in the second case commenced to run after the expira- 
tion of the sentence in the first, and not before.” 


With all respect to the learned Judges who passed that resolution they 
have misunderstood the English case to which they refer, and have fallen 
into the error of supposing that when a conviction is set aside in appeal, the 
sentence is thereupon terminated, as it would be if the Court reduced the 
sentence to the period already served. When a conviction is set aside, the 
sentence imposed Js not terminated from that date; it is destroyed, and ren- 
dered null and void from its inception. No doubt in cases of serious crimes, 
when bail cannot be properly allowed, it inevitably happens that part of the 
` sentence is served before it can be set aside; but the imprisonment in such 
cases cannot be attributed to the conviction. If a man is sentenced to five 
years’ rigorous imprisonment for dacoity, and his conviction is set aside after 
he has been in prison for two months, it would be grossly improper, and 
quite untrue, to say that he has served a sentence of two months’ rigorous 


imprisonment, for dacoity. What has happened is that he has been detained ` 


in one of His Majesty’s Prisons, and subsequent events show that he ought 
not to have been so detained. 

Where the Court; or the Legislature as in s. 397 of the Criminal Proce- 
dure Code, directs that a subsequent sentence shall commence on the expira- 
tion of a prior séntence, the direction; presupposes the existence of a legal 
prior sentence. If the prior sentence is destroyed, a literal compliance with 
the direction would result in the failure also of the subsequent sentence for 
lack of a starting point. That was the question which arose in the English 


1 (1879) Unrép. Cr. C. 139. -3 (1850) 15 Ad: & E. (Q. B. 
2 (1890) Unrep. Cr. C. 523, Rep.) 974, 
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case of Gregory V. The Queen (supra) on which ne idee of this Court 
purported to act, In that case there were convictions on four counts, and 
the imprisonment on the first count was “for the space of two months now 
next ensuing”, on the second count, “for the further space of two months, 
to be computed from and after the end and expiration of his imprisonment ” 
for the offence mentioned in the first count; on the third count, for the fur- ` 


Beaumont soils i ‘ther space of two months, to be computed in like manner from the end of 


the imprisonment on the second count ; and on the fourth count, for the fur- 
ther space of two months, to be computed in like manner from the end of 
the imprisonment on the third count. The third count was adjudged on 
error to be msufficient, so that the sentence on that count dropped out, and 
it was argued that the sentence on the fourth count therefore failed. The 
Court held that the sentence on the fourth count was not invalidated by the 
failure of the third count, and that the imprisonment on it was to be com- 
puted from the end of the imprisonment on the second count. " 

It follows from that ruling that where there are two sentences, the second 
to commence on the expiration of the first, and the first is set aside, the 
second sentence must commence from the date of conviction. In the present 
case the order in which the sentences were to take effect was not determined, 
and any part of the sentences served must be attributed to the only sentence 
legally existing. The accused therefore must be deemed to have commenced 
her sentence on April 8, 1942, and to have served: a portion of that sentence 
down to May 13. She will have to complete the rest of the two months as 
from the date on which she surrendered to her bail. Rule 392 of the Jail 
Manual is, in my opinion, invalid. 


WASSOODEW J. I agree. 
Order accordingly. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 


EMPEROR 
v. 
HAJI HASSIM IBRAHIM.* 


Factories Act (XXV of 1934), Secs. 22, 23, 32—“ Precautions against fire’\—Inter- 


pretation—Scope of ss. 22 and 23—Factories Rules, 1. 37ł—Ultra vires, 


7 Criminal Application for Revi- 
sion No. 197 of 1942, from conviction 
and sentence recorded by K. J. 
Khambata, Presidency Magistrate, 
Fourth Court, Bombay. 

t The rule runs as follows :— 

37. Buildings of more than one 
storey to be provided with two 
stairs —Every building of more than 
one storey shall be provided with at 
least two sets of stairs or steps per- 
manently ‘fixed either inside or out- 
side the building, so as to afford 


direct and unimpeded access from 
every part of the factory to the 
ground level. Such stairs shall be 
provided with a suitable and suffi- 
cient hand-rail or other convenient 
support. In factories employing less 
than forty persons, the Inspector may 
accept in lieu of a second set of stairs 
or steps, such other means of escape 
m case of fire as can reasonably be 
required in the circumstances of each 
case. 
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Rule 37 of the Factories Rules, framed under the Factories Act, 1934, is 
ullra vires, 

There is no power under s. 22 of the Factories Act, 1934, to make general 
rules covering the subject of means of escape against fire, which is dealt with 
by s. 23, and s, 23 is not to be enforced by means of rules. 

The words “ precautions against fire,” as used in‘s. 22, in their literal inter- 
pretation, mean precautions against the occurrence or outbreak of fire, and 
do not cover precautions against the consequences of fire. 

Reading ss, 22 and 23 of the Act together, the intention of the Legislature 
seems to be that in the case of precautions against the occurrence of fire the 
matter should be-dealt with by rules which would govern all factories, but that, 
in dealing with precautions against the consequences of fire it was recognized 
that all factories could not be dealt with in like manner, and s. 23 therefore 
contains a general provision that provision shall be made for such means of 

_ escape as can reasonably be required in the circumstances of each factory and 
theme leaves it to the Inspector to determine whether such precautions have 
been taken, and if he thinks that the necessary provisions have not been made, 
he is given power to serve on the manager a notice, breach of which will amount 
to an offence under s, 60(a@) (i) of the Act. 


PROSECUTION for breach of Factories Rules, r. 37. 

The accused was one of the partners of a concern known as the Utility 
Articles Manufacturing Company, which carried on the work of tailoring of 
garments such as tunics shirts and trousers, required for the use of the mili- 
tary forces. The concern employed over 150 -tailors each bringing his own 
sewing-machine. It was under a. contract with the. military authorities who 
supplied cut-pieces which were then tailored by the concern. The manufac- 
turing process included stitching, button-holing and button stitching. 

The work was carried on in a building on Tardeo Road, Bombay. The 
premises occupied by the concern consisted of three large halls and three large 
corridors adjacent to the halls, each set occupying one floor, that is, the con- 
cern occupied three floors of the building. The halls and the corridors were 
reached only by one staircase, which went right up to the third floor corridor. 
The ground floor hall was used as a tea room for the employees. The first 
floor hall was a store room where the cut pieces and other articles were kept. 
The second floor hall was occupied almost entirely by 150 tailors who with 
their machines were accommodated in rows. The first and second floor cor- 
ridors were used for office and other purposes. On the third floor corridor 
were located at one end three machines run by electrical power for doing 
button-holes. There was no intercommunication between the corridors and 
the halls except through the staircase. 

On December 22, 1941, the Junior Inspector of Factories visited the pre- 
mises, and, made a note in his visit-book that another door and a second 
staircase should, be provided at the other end of the second floor hall, so 
as to comply with r. 37 of the Factories Rules. 

On January 9, 1942, the Inspector visited the premises for the second time 
when he made a note in his visit-book that no steps had been taken to pro- 
vide the second set of stairs as a means of escape from the second floor in 
case of fire. He also remarked that the owner and manager should show 
cause why legal action should not be taken against them for breach of r. 37. 
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He re-visited the premises once more on January 23, 1942, and found that 
the requisitions made by him were not carried out. 

On January 29, 1942, the Inspector lodged a complaint against the accused 
charging him with having committed a breach of r. 37. 

The trying Magistrate convicted the accused of an offence under s. 60 
(a) (ut) read with ss. 22 and 23 of the Factories Act and r. 37 of the Fac- 
tories Rules, and imposed on him a fine of Rs. 100, observing as follows :— 


“On the merits there is no doubt at all that, assuming the concern to be a 
‘factory’ within the meaning of the Factories Act, the provisions of the law have 
not been complied with in respect of a second set of stairs affording direct and 
unimpeded access from every part of the factory to the ground level ... 

“Tt is common ground that in the present case, apart from the remarks made by 
the Inspector in his visit-book kept at the factory, there was no specific order in 
writing served upon the accused and no particular time limit was given to him with- 
in which he was to carry out the requisition of providing a second staircase. . . 

“Under s. 22 in every factory’ such precautions against fire (which I take it to 
mean precautions against an actual outbreak of fire as well as precautions against 
the serious consequences of an outbreak of fire) shall be taken as may be prescribed. 
Prescribed means prescribed by rules made by the Provincial Government under 
this Act (s. 2 (n)). By r. 37 (which is made under ss. 22, 23, and 32) the provision 
of a second staircase has been prescribed. That is a mandatory provision and 
there is no question therefore of the Inspector giving any noticed in writing making 
any requisition and specifying a time limit within which it should be carried out... 

“ Before a person starts his factory in certain premises, he has to see to it that 
there is a second staircase as prescribed by r. 37 of the Factories Rules; otherwise 
the premises are unsuitable, ab ¢tnitio, for a factory. He cannot get into the 
premises, ignoring r. 37, and then wait for the Inspector to give him an order in 
writing making a requisition for a second staircase within a certain time limit, If 
the defence argument were accepted, then it would.lead to a reductio ad absurdum. 
There are numerous provisions of the rules regarding lighting and sanitation and 
other matters, and if it were open to a person to ignore these rules and wait until 
requisition with regard to each and every one of them is made by the Inspector, 
then the administration of the Factories Act would be reduced to chaos, The idea 
of s. 23(2) and of other similar provisions in the Act (such as s. 24(2), s. 25, s. 26 
(1) etc.) requiring an order in writing to be given by the Inspector is that in mat- 
ters not already provided for by Rules the Inspector may require some additional 
thing to be done for the purpose of carrying out the object of the Act, and in such 
cases a requisition ig to be made and a time limit given within which the mana- 
ger or occupier may comply with the requisition. For example, r. 37 applies 
to a building of more than one storey (which means the ground floor and at 
least one upper storey). If, however, in a building of a factory which has no upper 
floor the Inspector deemed it necessary that another door or exit should be opened 
as a means of escape in case of fire, then he can serve a requisition by an order in 
writing under the provisions of s, 23(2). But, as I have said, in respect of matters 
already prescribed and provided for by rules, there is no question of any requisition 
being made, and in the present case the provisions of r. 37 are quite clear, and 
their enforcement is not contingent upon any requisition being made upon the 
manager of the factory. I may add that it has not been urged that r. 37 is ultra 
vires of the Act.” 

The accused applied to the High Court in revision. 


I. I. Chundrigar, with K. T. Pathak, for the accused. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an application in revision by the accused against 
his conviction under s 60, cl. (a), sub-cl. (i), of the Factories Act, read 
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with ss. 22 and 23 of the Act and r. 37 of the Factories Rules. The important 
question, which arises is whether r. 37 of the Factories Rules is valid. 

Rule 37 provides (inter. alia) that every building of more than one storey 
shall be provided with at least two sets of stairs, and is a rule which is in- 
tended to provide facilities for escape in case of fire. The rule was express- 
ed to be made under ss. 22, 23 and 32 of the Factories Act. Section 22 pro- 
vides that “in every factory such precautions against fire shall be taken as 
may be prescribed,” and “ prescribed ” means prescribed by rules. Section 23, 
sub-s. (2), provides. that “every factory shall be provided with such means 
of escape in case of fire as can reasonably be required in the circumstances of 
each factory.” Sub-section (2) provides that “if it appears to the Inspector 
that any factory 1s not so provided, he may serve on the manager of the 
factory an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified 
date.” e 

‘I will assume that the building of the accused is a factory, and it is admit- 
tedly of more than one storey. The Inspector visited the factory on three occa- 
sions, and he made notes in the Visiting Book pointing out that a second 
staircase and an additional door in the upper floors should be provided. But 
it is not suggested that his entries in the, Visiting Book amounted to the ser- 
vice of an order on the manager of the factory under s. 23(2); nor did his 
actions come within r. 6, sub-r. (c), of the Factories Rules. But it is argued 
for the prosecution, and that view has been accepted by the learned Magis- 
trate, that r. 37 which, as I have said, deals with facilities for escape in case 
of fire, was properly made under s..22. The question really reduces itself 
to what is meant in s. 22 by the expression “ precautions against fire.” I 
should say that, taking those words literally, they mean precautions against 
the occurrence or outbreak of fire, and the words would not in their literal 
interpretation cover precautions against the consequences of fire. I concede 
that such an expression as “ precautions against fire” might, in certain con- 
texts, be held to cover not only precautions against the occurrence of fire, 


_ but precautions against the consequences of fire. But the difficulty in giving 


the words that wider interpretation in this case is that the next section, s. 23, 


- deals expressly with precautions against the consequences of fire by providing 


means of escape. Reading the two sections together, it seems to me clear 
that the intention of the Legislature was that in the case of precautions against 
the occurrence of fire the matter should be dealt with by rules which would 
govern all factories, but that, in dealing with precautions against the con- 
sequences of fire, it was recognized that all factories could not be dealt with 
in like manner, and s. 23 therefore contains a general provision that provision 
shall be made for such means of escape as‘can reasonably be required in the 
circumstances of each factory, and then leaves it to the Inspector to determine 
whether such precautions have been taken, and if he thinks that the necessary 
provisions have not been made, he is given power to serve on the manager 
a notice, breach of which will amount io an offence under s, 60(a) (ii). 
But, in my opinion, there is no power under s. 22 to make general rules cover- 
ing the subject of means of escape against fire, which is dealt with by s. 23, 
and s. 23, as I have pointed out, is not to: be enforced by means of rules. 
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The ‘scheme is that the Inspector shall deal with each case on its own merits. 
Nor, in my opinion, can r. 37 be justified under s. 22(g). Section 32 is the 
rule making section, and sub-s. (g) provides that rules may be made provid- 
ing for any other matter which may be expedient in order to give effect to the 
provisions of this chapter. A rule dealing with escape in case of fire is not 
expedient in order to give effect to the provisions of the chapter; on the 
contrary; it would be inconsistent with the scheme embodied in s. 23. 
In my opinion, r. 37 can only be justified if made under ss. 22 and 32, and 
it deals with a matter which does not fall under either of those sections, but 
does fall under s. 23, which does not enable rules to be made. We think, 
therefore, that r. 37 is ulira vires, and as the Inspector in this case relied on 
that rule, and, therefore, did not proceed under s. 23, sub-s. (2), the conviction - 
was not justified, and must be set aside. Fine, if paid, to be refunded. 


WASSOODEW J. I agree. 


Conviction set aside. 


APPELLATE CIVIL. 


Before Mr, Justice Wassoodew, 


PADMAKANT MOTILAL VORA, 
v. 
THE AHMEDABAD MUNICIPAL BOROUGH 


THE AHMEDABAD MUNICIPAL BOROUGH 
v. 
PADMAKANT MOTILAL VORA.' 


Bombay Municipal Boroughs Aci (Bom. XVIII of 1925), Secs. 34(2), 58(f)—Power 
to suspend municipal servant—Power exercised righily--Whether- servant, en- 
litled to wages during period of suspension—Right of servant where employer 
has no power of suspension—Dismissal of servant by Municipality—Such action 
whether open to review in civil Court. i 

If a master chooses not to terminate a contiact of service of his servant not- 
withstanding dereliction of duty on his part entitling the master to dismiss 
the servant, the master cannot by merely suspending the servant refuse to pay 
the wages of the servant during the period of the suspension treating the con- 

- tract as a continuing contract. The reason of this rule is that there is no im- 
plied powe: in the employer to punish a servant by suspension. 


* Second Cross-appeals Nos, 931 tion the decree passed by M. T. 
and 968 of 1940, from the decision Mehta, Second Class Subordinate 
of P. Y. R. Rao, Assistant Judge at Judge at Ahmedabad, in Civil Suit 
Ahmedabad, in Appeal No. 300 of No. 1335 of 1935, 


1938, confirming with slight modifica- 


VOL. XLIV.) „--,,. THE BOMBAY LAW REPORTER. 815 


t e te wren 
De. P 


Hanley v. ‘Pease & Partners, Limited? and Secretary of State for India in A.C. J. 


> Council v, Surendra Nath Goswami? followed. 1942 


Where, however, theemaster has the power of suspension which he exercises — 
upon a supposed misconduct of the servant, such suspension will inevitably mean P ADMAKANT 
the suspension of the entire contract and therefore the obligations on both sides. Morita 

Where, therefore, the suspension of a municipal employee is rightly ordered ie 
and within the powers of the Municipality and its officers, such.suspension in- MUNICI- 
volves the suspension of payment of wages to the employee during the period 4, ALITY 
of suspension. as 

Wallwork v. Fieldings, followed. AHMEDABAD 
- The action of a Municipality in dismissing its servants under the authority MUNICI- 
delegated under the Municipal Act is not open to review in a Court of law, PALITY 
provided that the Municipality has reasonably acted within its powers, ,that is, 
the grounds of dismissal are proved, that the inquiry against the servant is 
conducted in accordance with the principles of natural justice, and that the 
servant is given reasonable opportunity of being heard in his defence. Whether 
that opportunity was given or not would depend upon the circumstances and 
facts proved. It is, however, not open to a party to contend that the evidence 
led did not warrant a drastic action like dismissal, for upon that point the Muni- 
cipality is the sole judge. 

Manekji v. Municipal Commissioner of Bombay,’ referred to. 


‘ Vv, 
PADMAKANT 
MOTILAL 


SuIT for declaration and injunction. 

One Padmakant Motilal Vora (plaintiff) was employed by the Ahmeda- 
bad City Municipality (defendant) as a zilla inspector on a pay of Rs. 72 
per month. The plaintiff's record of service with the defendant Municipality 
was unsatisfactory. He was punished a number of times for not performing 


his 


duties properly. On January 11, 1933, the plaintiff was suspended by 


the Chief Officer of the defendant Municipality as the building supervisor had 
made a report against him. The plaintiff was dismissed by the Municipality, 
with the approval of the Standing Committee, on June 23, 1933. 
_ On October 24, 1935, the plaintiff filed the present suit against the defend- 
ant Municipality alleging that he was wrongfully and illegally dismissed and 
claimed Rs, 1,000 as damages for wrongful dismissal and Rs. 378 as arrears 
of pay from January 11, 1933, to June 23, 1933, as pay for the period of 
suspension. 
The trial Judge held inter alia that the plaintiff was dismissed after due 
enquiry after -giving him reasonable opportunity to defend himself and that 


the 


dismissal by the defendant Municipality was not proved to be wrongful. 


He therefore dismissed the claim for damages but passed a decree in favour 
of the plaintiff for Rs. 378, the pay for the period of suspension. 

On appeal by the plaintiff and the defendant Municipality the Assistant 
Judge held that the. plaintiffs dismissal was right and therefore he was not 
entitled to damages on that account but that he was entitled to his pay during 
the period of his” Suspension. He accordingly passed a decree for Rs. 374-6-0 
in we plaintiff's favour observing as follows :— 


..The defendant contends that inasmuch as the plaintiff was first suspended 


Pe an enquiry and subsequently dismissed he is not entitled to pay during the 
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period of suspension, The learned pleader for the defendant has not been able to 
point out to me the rules governing the emoluments of officers under suspension. 
It appears that the Municipality has not framed any gules whatever on this point. 
An officer under suspension is still in the service of the employer but he is not on 
duty. I do not know whether the Municipality pays pay according to the period 
of duty or according to the period of service. In the absence of any special condi- 
tions to the contrary it follows that ihe Municipality must pay its servants as 
Jong as they| are in its service. The plaintiff would, therefore, be entitled to pay. 
uptil the period of his dismissal.” 


The plaintiff and the defendant Municipality preferred separate appeals to 
the High Court. 


M. H. Chhatrapati, for the plaintiff. 
J. C. Shah, for the defendant Municipality. 


WASSOODEW J. These two second appeals Nos. 921 and 968 of 1940 arise 
from a suit instituted by the plaintiff Padmakant Motilal Vora, who prior 
to his suspension was a Sub-Overseer or Zilla Inspector ın the Ahmedabad 
Municipality, for a declaration that he was wrongly and improperly dismiss- 
ed from service by the Municipality and for a direction to that body that he 
should be reinstated in service and paid his salary for the period of his sus- 
pension till reinstatement. The charges against him were that he in his 
official capacity was guilty of submitting false reports on three eccasions in 
regard to certain building works within the municipal area, and that he was 
generally careless and negligent in his duties. The plaintiff was suspended 
upon the report of his superior by the Chief Officer of the Municipality on 
January 11, 1933, and, with the approval of the Standing Committee and 
after proper enquiry, was ultimately dismissed by the Municipality on June 
23, 1932. His case is that in the course of the inquiry by the officer deputed 
for the purpose by the Chief Officer of the Municipality he was not given a 
reasonable opportunity to defend himself as required by the rules of the 
Municipality, and that the inquiry in itself was not in consonance with the 
principles of natural justice inasmuch as evidence was not tendered in his 
presence and he was not allowed to cross-examine the witnesses against him. 

Both the Courts below have concurrently found that proper charges were 
framed, that the main body of evidence in support of those charges which 
consisted of documents on the record of the Municipality was shown to the 
plaintiff and made available to him for scrutiny, that according to his ad- 
missions the inquiry was held in his presence, that the documents required 
in his defence were kept ready for his use before the inquiry officer, and that 
in consequence sufficient opportunity was given to him to defend himself. 
But the Courts below thought that although the dismissal was right and 
therefore the plaintiff was not entitled to damages on that account, he was 
at least entitled to his pay during the period of. his suspension. The trial 
Court founded its conclusion upon what it believed to be an admission of 
the claim, in that respect contained in the written statement of the Munici- 
pality The lower appellate Court thought that there was no such’ admis- 
sion, and that a wrong impression was created on the trial Court by a cleri- 
cal mistake in the written statement. But at the same time it held that an 
officer under suspension must still be regarded ‘as in the service of the em- 
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ployer although not on duty ’ and that in the absence of any special rules to A.C. J. 
the contrary the Municipality must -pay its servants during the period of 1942 
their suspension. Accordingly a decree for Rs. 374-6-0 was passed in the ae 
plaintiff’s favour. That amount was fixed in slight modification of the trial PADMAKANT 
Court’s decree for Rs. 370. The rest of the claim of the plaintiff in regard a 
to the declaration and consequential relief was dismissed. Against that de- AHMEDABAD 
cree both the plaintiff and the Municipality have filed separate appeals. MUNICI- 
There can be no doubt in view of the statė of the law that the action of PALITY 
a Municipality in dismissing its servants under the authority delegated under as 
; = ; ae AHMEDABAD 
the Municipal Act is not open to review in a Court of law, provided that the Muster: 
Municipality has reasonably acted within its powers, that is, the grounds of party 
dismissal are proved, that the inquiry against the servant is conducted in ac- v, 
cordance with the principles of natural justice, and that the servant is given PADMAKANT 
reasonable opportunity of being heard in his defence. Whether that oppor- MORIN 
tunity was given or not would depend upon the circumstances and facts prov- passoodew J. 
ed, and I accept in this second appeal the conclusion of the Courts below — 
that all that was practicable was done to inform the plaintiff of the nature 
of the charges against him and of the evidence available and tendered with a 
view to eliciting his defence and to giving him an opportunity of substantiat- 
ing it. The inquiry seems to have been conducted openly according to the 
plaintiff's own statement and in view of the nature of the charges all the 
Municipal record in support thereof was made available. Consequently it 
seems to me’there is no good ground for saying that the dismissal of the 
plaintiff was wrongful. It was said that the evidence did not warrant a 
drastic action like dismissal. But upon that point the Municipality was the 
sole judge. It was pointed out in Manekji v. Municipal Commissioner of 
Bombay! that where the procedure in dismissing a municipal servant was 
faultless and the aggrieved person has appealed to the tribunal or the muni- 
cipal body for redress, there could be no review of the Municipality’s act in 
a civil Court. Consequently the plaintiffs appeal No. 931 of 1940 must 
fail, and is dismissed with costs. 
There then remains the Municipality’s appeal against the order of pay- 
ment of the wages to the plaintiff during the period of his suspension. It is 
clear upon authority that if a master chooses not to terminate a contract of 
service of his servant notwithstanding dereliction of duty on his part 
entitling the master to dismiss the servant, the master cannot by merely sus- 
pending the servant refuse to pay the wages of the servant during the period 
of the suspension treating the contract as a continuing contract. The reason 
of the mile is that there is no implied power in the employer to punish a 
servant by suspension [see Hanley y. Pease & Partners, Limited? and Secre- 
tary of State for India in Council yv. Surendra Nath Goswemi.2| But dif- 
ferent considerations would arise where the master has the power of suspen- 
sion which he exercises upon a supposed misconduct of the servant. In that 
case suspension will inevitably mean the suspension of the entire contract 
and therefore the obligations on both sides. As the Master of the Rolls put 


1 (1929) 32 Bom, L. R. 463. 3 [1939] 1 Cal. 46. 
2 [1915] 1 K. B. 698. , 
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it, in Wallwork y. Fielding, at p. 172 :— 


'...it seems to me, as indisputable that if there is a-power of suspension which 
is exercised, the whole contract is suspended, the obligations on both sides are sus- 
pended. It seems to me that is the inevitable meaning of suspension, ...and that 
involves the suspension of payment for the discharge of the duty.” | 


That the Municipality has the power to suspend its servants cannot be doubt- 
ed and was not disputed by the plaintiff. What he disputed was that he was 
suspended without just grounds and that the subsequent procedure in regard 
to his dismissal was improper and unfair. Under s. 58 (f) of the Bombay 
Municipal Boroughs Act there is provision for making rules delegating to 
the officers designated in the rules the power to suspend or dismiss any officer 
or servant. Section 34(2) of the Act, which defines the powers and duties 
of the Chief Officer, provides that the Chief Officer may suspend or dismiss 
any municipal servant whose salary does not exceed:Rs. 30 subject to certain 
provisions of the Act and subject further to the provisions of the rules for 
the time being in force, any other municipal officer or servant, not being the 
health officer, engineer or auditor of the Municipality. The relevant rule is 
r. 109 of the Ahmedabad Municipal Rules. It says :— 

“The Chief Officer shall have power to suspend any other Municipal Officer ex- 

cept the Health Officer, Municipal Engineer, Water Works Engineer and Drainage 
Engineer in anticipation of the orders of the Municipality to be obtained through 
the Controlling Committee.” 
The question as to whether and when such orders of the Municipality were 
obtained was not enquired into by the Courts below because there was no 
dispute as to the regularity of the procedure followed in that matter.. There 
is however a bundle of correspondence on the subject which shows that the 
Municipality upon the report of the Chief Officer inquired into his recom- 
mendations for termination of the services of the plaintiff in March, 1933, 
and it is reasonable to suppose that all steps were properly taken according 
to the provisions of the law regulating the powers of the Chief Officer and 
the Controlling or the Standing Committee. Upon that correspondence no 
question was ever raised that the rules in regard to suspension were not observ- 
ed in the plaintiff’s case. I shall therefore assume that the suspension of the 
plaintiff was regularly ordered in conformity with the statute and the rules 
of the Municipality. 

If so, the question is whether the Courts below were justified in granting 
the plaintiff his salary during the period of suspension. The learned Assis- 
tant Judge seems to have fallen into an error in assuming as I have stated: 
that the officer under suspension was still in the service of the employer. 
Wallwork v. Fielding is an authority to the contrary, where the power to sus- 
pend is conferred on the employer. The effect of suspension is clearly stated 
by Warrington L. J. in that case as follows (p. 74) :— 

“Tf the employed is suspended from his functions as an ial person, it seems 
to me the effect of that is to suspend the relation of employer and- employed for the 


time being ; to exctise the servant or the employed person from performing his part. 
of the contract, and at the same time to relieve the employer from performing his. 


1 [1922] 2 K. B. 66. 
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part of the contract. It would be a most extraordinary thing if suspension (assum- A.C. J. 
ing that there is power to effect suspension) were to be so one-sided that the 1942 
servant were to be excused from performing his part of the contract while the w 
employer was to remain liable to perform his.” PADMAKANT 
In short the suspension suspends for the time being the relationship of master a ai 
and servant between the parties. Consequently if the suspension of the ae ere 
plaintiff was rightly ordered and within the power of the Municipality and = mounicr- 
its officers, the suspension must involve the suspension of payment of wages. PALITY 
Therefore the direction of the lower Courts to pay the plaintiff wages during gaa 
the period of suspension was illegal. Accordingly the Municipality’s appeal AHMEDABAD 
No. 968 of 1940 succeeds and the decree appealed from must be set aside, and aa 
the plaintiffs suit dismissed with costs throughout. - 


PADMAKANT 
Order accordingly. MOTILAL 


. i Wassoodew J. 


= 
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‘Before Mr. Justice Broomfield and Mr. Justice Macklin. 


GANESH RAMCHANDRA THAKUR 1942 
v. 
February 27. 


l GOPAL LAKSHMAN THAKUR.* T 


Ciwil Procedure Code (Act V of 1908), O. II, r. 2—-Suits. having same cause of 
action filed on same day—Whether Court can dismiss one of the suits—Pro- 
cedure—Transfer of decree to Collector for execution—Application by third 
party te Collector to order sale subject to his mortgage—Dismissal of appli- 
cation—Suit filed, by such party, one year after dismissal of application, for 
possession of property—Whether suit barred under Indian Limitation Act 
(IX of 1908), art. 11. 


Where two suits, based on the same cause of action, are filed simultaneously 
against the same party, the Court, instead of dismissing one of the suits as 
offending against O. IIL, r. 2(2), of the Civil Procedure Code, 1908, may in a 
proper case in the exercise of its inherent jurisdiction consolidate the two 
suits. a 

Heirs of Bapu Kamble v. Narayan Dabhulkar,! followed. 

Murti v. Bhola Ram?, Rayalu Ayyar v. Ramulu Ayyar? and Qazi Muham- 
mad Afzar v, Mankumar Mahton, referred to. 

L filed a darkhast to recover a sum of money aioe an award decree by 
‘sale of the..defendant’s property. The matter- went to-the Collector as the 
. defendant was an agriculturist. One G. puț in an application to the Mamlat- 

dar asking for the sale of the defendant’s property to be made subject io his 
_mortgage on the property alleging that the sum advanced was included in 
the sum of the darkhast. The Mamlatdar made the following order: *“ The 
statement deposéd to in writing by the petitioner is at Exhibit 39. Therein 


€ 


* First Appeal No. 107 of .1940, : 1 -(1868) 5B H. C. R. (AC J.) 
from the decision of -H. C. Desai, 30. 
First Class Subordinate Judge at 2 (1893) LL.R. 16 All. 165, £B. 
Ratnagiri, in Special Suit No. 172 3 (1926) I. L. R.-49 Mad. 869. 


of 1938. 4 (1922) I. L. R. 1 Pat. 669. 
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he says that the sum advanced by way of security is included in the sum of 
the Darkhast. Hence nothing can be done in respect of this application. 
The application is rejected and the applicant has been informed likewise.” 
The defendant’s property was sold in execution of the award decree and it was 
bought by L. A year after the dismissal of his application, G-filed a suit 
against L for possession of the land bought in execution of the award decree. 
On the question whether the suit was barred under art. 11 of the Indian Limi- 
tation Act, 1908 :— =. % 

Held, that the suit was not barred under art. 11 of the Indian Limitation 
Act, 1908, for the order passed by the Mamlatdar dismissing the application 
of G was not one undef the Code of Civil Procedure nor was it a decision 
“on a claim preferred to property attached in execution of a decree.” 


Suits for declaration. “ 
The as are fully set out in the judgment of Macklin J. 
Í G. R. Madbhavi, with V. H. Kamat, for 


the appellant. 
S. R. Parulekar, for the E 


G. R. Madbhavi, with V. H. Kamat, for 


L. P. Appeal No. 8 of 1940. J the appellant. 
S. R. Parulekar, for the respondents. 


T. N. Walawalkaer, for the appellant. 
f S. R. Parulekar, for the respondents. 


F. A. No. 107 of 1940. 


S. A. No. 585 of 1939. 


‘ MACKLIN J. These three appeals arise out of two suits brought by one 
Ganesh Ramchandra and a third suit brought by the family of Laxman, who 
was Ramchandra’s brother. Each suit was for a declaration of the right of 
the plaintiff to a half share in certain property alleged to belong to the family 
of which Ramchandra and Laxman were the two eldest members ; and for a 
proper understanding of them it is necessary to set out the facts at some 
length. ~ 

Ramchandra and Laxman went to Bombay from the Ratnagiri district 
more than fifty years ago and worked at the Mint; and though Laxman . 
appears to have been the more able of the two and to have earned more 
money and had a better head for business, they both managed to save a 
certain amount of money, and they kept three joint accounts with three 
different banks in Bombay. Laxman, as the better business man of the 
two, was given a power-of-attorney by- Ramchandra ; and it seems that the 
practice of the brothers was that when any transactions affectirig both of 
them wete entered into, (and there were admittedly a number of such trans- 
actions,) the person who managed the transaction was Laxman but the 
transaction was conducted in the name of Ramchandra, because he was the 
elder of the two. In 1910 Laxman retired and Ramchandra also retired at 
about the same time. In 1914 a mortgage transaction was entered upon 
which is of importance in the present litigation. One Joshi borrowed 
Rs. 2,500 on the security of his land at Rahadgar. The money was actually 
paid by the hand of Laxman on behalf of the mortgagee, who is named as 
Ramchandra ; and although in the subsequent litigation Ramchandra at one 
time claimed the entire mortgage as his, his son now says that he had no 


i 
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more than a share in it. In 1916 disputes arose between the brothers, and 
the power-of-attorney was cancelled. At some time in the same year a 
separation in interest admittedly occurred, though for some time longer 
the joint accounts continued. Towards. the end of the year and after the 
separation had occurred Joshi borrowed Rs. 4,000 on the mortgage of his 
land at Shirgaon; and this mortgage is in the name of Laxman alone. 
Between 1916 and 1918 Laxman advanced various sums to Joshi, and for 
a settlement of the amounts due between them the matter was referred to 
arbitration. Without consulting Ramchandra they included in the matters 
referred to arbitration the mortgage for Rs. 2,500, and a decree was passed 
in favour of Laxman against Joshi for an amount of Rs. 9,529 as due upon 
the mortgage for Rs. 2,500, the mortgage for Rs. 4,000, and the other 
loans advanced by Laxman. Under this award both the Rahadgar and 
the Shirgaon properties were charged. In 1920 Ramchandra died. In 
March, 1922, Laxman filed a suit against Ganesh, son of Ramchandra, 
for partition of all land in the possession of Ganesh Ramehandra, and in 
that suit the mortgaged property was not included. Ganesh was not in pos 
session of the mortgaged property, and he asked that all the property, both 
moveable and immoveable, including the property mortgaged for Rs. 2,500 
and the award decree, should be dealt with in the suit. To this Laxman 
replied that the Shirgaon properties covered by the mortgage of Rs. 4,000 
were his exclusively. In April, 1924, this suit was withdrawn with liberty 
to bring a fresh suit, because Laxman said that he was ill and was unable 
to continue giving evidence. Shortly after this Laxman filed a darkhast 
to recover a sum of Rs. 12,580 due under the award decree by sale of Joshi’s 
property. The matter went to the Collector as Joshi was an agriculturist, 
and on hearing of it Ganesh Ramchandra put in an application to the Mam- 
latdar asking for the sale of the property to be made subject to his father’s 
mortgage of Rs. 2,500. It is to be noted that he did not ask fori it to be 
subject to any share that! he might have in the mortgage of Rs. 4,000. This 
application was dismissed by the Mamlatdar in June, 1925. Two months 
later Ganesh Ramchandra filed a suit for a declaration of his sole rights 
in the mortgage of Rs. 2,500. But in 1926, while this suit was pending. 
Laxman came to an arrangement with Joshi under which the Shirgaon 
property that had been mortgaged for Rs. 4,000 was sold to Laxman for 
Rs. 12,000, and the Rahadgar property which was subject to the mortgage 
of Rs. 2,500 was released. Thereupon Ganesh Ramchandra withdrew his 
suit with liberty to bring a fresh suit. Acting under the liberty given to him 
to bring a fresh suit, he brought suit No. 154 of 1934 for a declaration that 
he was entitled to a half share in the Shirgaon property subject to the mort- 
gage of Rs. 4,000, and for partition or in the alternative joint possession 
of that property. ©n the same day he filed another suit (No. 155 of 1934) 
for a share in a house and some land which had been tought by Laxman 
on hid retirement in 1910. In both these suits an objection was taken on the 
ground that all the property available for partition was not included in the 
suit, and in the case of suit No. 155 a further objection was taken that 
it was barred by O. II, r. 2, of the Civil Procedure Code, 1908, by reason 
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of the fact that suit No. 154 might have included the property which was 
the subject of suit No. 155 but had not included it. Suit No. 154 was 
dismissed on the ground that partial partition was inadmissible. Suit No. 
155 was dismissed for the same reason and for the further reason. that ‘jit 
was barred by O. II, r. 2. The decree in suit No. 154 was taken in appeal 
to the High Court and suit No. 155, which was a second class suit though 
tried in fact by the First Class Subordinate Judge, went in appeal to the 
District Court. The High Court held that although suit No. 154 might not 
be able to result in a decree for partial partition, nevertheless the claim in 
the alternative was for joint possession, and it was held that the plaintiff 
was entitled to joint possession if the property belonged to the family, and 
in any event the plaintiff was entitled to a declaration of his share in the 
property, if it belonged to the joint family and it was not possible to give 
the plaintiff joint possession. It may be mentioned that neither the plaint 
nor the written statement of this suit referred to any separation “of interest 
between the brothers in 1916, and it does not seem that the fact of the 
separation in 1916 was brought to the notice of the High Court. Suit No. 
154 was then referred back to the trial Court for a decision on the merits. 
In 1938 the family of Laxman, who was then dead, brought suit No. 172 
of 1938 for a declaration of their half share in all the family property and 
for partition of their share. This suit was heard along with suit No. 154 
which had been remanded for a fresh trial on the merits by the High Court. 


‘The result of suit No. 154 was that the suit was dismissed, partly on the 


ground that the plaintiff Ganesh Ramchandra had not proved that he had 
any interest in the mortgage for Rs. 4,000, and partly on the ground that 
by reason of art. 11 of the Indian Limitation Act, 1908, his suit was: bar- 
red, it not having been filed within! one year of the Mamlatdar’s order refus- 


- Ing to sell Joshi’s property subject to the mortgage of Rs. 2,500. The deci- 


sion in that suit has given rise to Letters Patent Appeal No. 8 of 1940. The 
cross-suit No. 172 of 1938 included four groups of properties, As to groups 
C and D the suit was dismissed. As to groups A and B, which comprised 
the family property at Mhapan and also other property at Mhapan, some of 
which was held along with stranger co-sharers, the suit was allowed, and 
Laxman’s family was recognised as having a half share in it in spite of a 
plea by Ganesh Ramchandra that the claim was barred by his adverse pos- 
session. ‘The decision in this suit has given rise to First Appeal No. 107 of 
1940. After the remand of suit No. 154 by the High Court, suit No. 155 
was heard in appeal by the District Judge. The High Court had already 
decided in the other suit that the fact of the suit being for only partial 
partition was no ground for dismissing it, and the same reasoning applied 
to suit No. 155 also in that respect. The learned Judge therefore did not 
touch the question of partition but considered the question of O. II, r. 2, 
and decided against Ganesh Ramchandra on that ground without going 
further into the merits of the case. In consequence of that decision Second 
Appeal No. 585 of 1939 has been filed. 


I take first Letters Patent Appeal No. 8 of 1940, arising out of suit No. 
154 for possession of the land bought in execution of the award decree. The 
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trial Court has considered the question from two points of view—limitation, 
and the right of the plaintiff to a share in the mortgage of Rs. 41000. As 
to the point of limitation, the learned Judge holds that by art. 11 the suit 
ought to have been brought within one year of the dismissal of Ganesh 
Ramchandra’s application to the Mamlatdar to have the sale of Joshi’s 
property made subject to the mortgage of Rs. 2,500. He has apparently 
treated that application as the kind of application referred to in O. XXI, 
r. 63, the dismissal of which would make it necessary for the applicant to 
institute a suit within one year from the date of the dismissal if he wished 
his right to be recognised. But art. 11 prescribes a period of one year from 
the date of an “order under the Code of Civil Procedure on a claim preferred 
to property attached in execution of a decree,” and it is by no means clear 
that the Mamlatdar’s order upon Ganesh Ramchandra’s application was an 
order under the Code of Civil Procedure. The order says :— 


“The statement deposed to in writing by the petitioner is at exhibit 39. Therein 
he says that the sum advanced by way of security ıs included in the sum of the 
Darkhast. Hence nothing can be done in respect of this application. The appli- 
cation is rejected and the applicant has been informed likewise.” 


Even assuming this to be an order under the Civil Procedure Code, it! does 
not seem to be a decision upon a claim. It does not say that the applicant 
is not entitled to the right which he claims in respect to the property. It 
merely says that his request to have.the sale made subject to his mortgage 
cannot be granted, and the reason for the refusal is certainly not any deci- 
sion that Ganesh Ramchandra had no concern with the mortgage of Rs. 2,500. 
Thus there is no bar to the suit under art. 11, and that is the only point of 
limitation that was raised against Ganesh Ramchandra in the suit. 

But in this appeal two more points of limitation have been taken. Apart 
from the custom’ of this Court in not allowing new points to be taken in 
appeals under the Letters Patent, there does not seem to be any substance 
in either of them. The first contention is that although the suit is in form 
a suit for a share in the land bought in execution of the award decree, the 
plaintiff is really basing his claim upon the mortgage for Rs. 2,500 and his 
suit is therefore in effect a claim upon that mortgage and is governed by 
art. 120 of the Indian Limitation Act. To this a sufficient! answer seems 10 
be that in fact Ganesh Ramchandra is not suing on the mortgage but is suing 
. for the land, and it is only the land that he asks for. The other contention 
is that even before Ganesh Ramchandra put in his written statement to the 
1922 suit on September 19, 1922, he must have known that there was an 
adverse claim against him, since he says in his deposition “I learnt before 
1 filed my written statement that he had fraudulently omitted the mortgage 
amount from that suit of 1922 and that the amount of the mortgage for 
Rs, 2,500 was represented by him to be his separate estate.” As the present 
suit was filed oftly a fortnight before twelve years had elapsed from the 
Cate of Ganesh Ramchandra’s written statement in the suit of 1922, it is 
argued that his previous knowledge of an adverse claim must have arisen 
more than twelve years before the present suit and.that his claim for the 
land is therefore barred. But there is no definite evidence to show that he 
knew of any.adverse claim outside the period of twelve years from the 
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present suit. Laxman was in the position of a co-mortgagee, and there is 
nothing to show that he ‘did anything against Ganesh Ramchandra, the other 
co-mortgagee, until he bought the property in execution of the award decree 
in 1926. In any case this is a question of fact as well as a new point, 
and we should not allow it to be considered in a Letters ‘Patent Appeal. 
Thus the plea of limitation fails. 


On the merits the trial Court has dismissed Ganesh Ramchandra’s claim 
to a share in the property not only because he has failed to show that he 
had any interest in the mortgage for Rs. 4,000 but also because, in the view 
of the learned ;Judge, he has failed to show that he had any interest in the 
mortgage for Rs. 2,500. The learned Judge is unquestionably right in find- 
ing that Ganesh Ramchandra has not proved that he had any interest in 
the mortgage of Rs. 4,000. The mortgage was executed in the name of 
Laxman alone after the separation in interest had taken place, and there is 
really nothing to connect it with Ramchandra except Ganesh Ramchandra’s 
own word. It is also to be noted that in his application to the Mamlatdar 
to have the sale of Joshi’s property made subject to the mortgage -of 
Rs. 2,500, he did not ask that it should be made subject to his share in the 
mortgage of Rs. 4,000 also; and, as the learned Judge says, that is an in- 
direct admission that the mortgage for Rs. 4,000 was one in which Ram- 
chandra had no share, But as to the mortgage of Rs. 2,500, we are not 
prepared to agree with the learned Judge’s finding that Ganesh Ramchandra 
has not proved his share in that. The fact that it is in the name of Ram- 
chandra alone does not prove much, since admittedly a number of transac- 
tions in which both brothers were concerned took place before the separation: 
in interest and were in the name of the elder brother alone. But at the time 
when this mortgage was executed, the brothers were still joint and they 
had joint accounts in various banks, and it may be presumed that the 
source for the money advanced was these joint accounts. Not only that, 
but there is on the record of this case a post card written in September, 
1915, by Laxman to Ramchandra mentioning various matters of interest and 
stating in the middle that Joshi had not yet paid his interest. Prima facie 
this suggests that Ramchandra was concerned in the failure of Joshi to pay 
interest. The date of this post card is September 9, and Laxman’s accounts 
of that time show that Rs. 150 by way of interest on Rs. 2,500 had fallen 
due on February 4, 1916, though actually it seems that interest was not 
really payable until June or July. On the credit side of the account there 
are three sums amounting to Rs. 150 paid between August 20, 1915, and 
January 20, 1916. The interest which Joshi had not paid and which Laxman 
mentioned on September 9, 1915, as not having been paid can only be the 
interest referred to in these accounts. We therefore think it proved that 
Ganesh Ramchandra has an interest in the mortgage for RS. 2,500, and his 
share in it must of course be taken to amount to half. The position then 
is this. The mortgage for Rs. 4,000 must be taken to have been Laxman’s 
sole concern, and the further sums included in the award decree other than 
the mortgage for Rs. 2,500 also must be taken to be Laxman’s sole concern. 
But instead of the money due to him Laxman took the land. The land 
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was therefore in substitution of the mortgage dues, and in one of the mort- 
gages Ganesh Ramchandra had a share. That being so, he must get a share 
in the land proportionate to the share which the amount due under the 
mortgage for Rs, 2,500 had in the total debt found payable by the award 
decree. The award decree was for Rs. 9,529, and the amount due under 
the mortgage for Rs. 2,500 at that time amounted to Rs. 2,565; and in that 
Ganesh Ramchandra had a half share. Huis share in the amount of the 
award decree thus comes to 1 divided by 7°43, say two annas in the rupee, 
and he must be giver: a share in the land to that extent. His appeal accord- 
ingly succeeds in part. 

The order of the trial Court dismissing his suit must be set aside and he 
must be given joint possession of a one-eighth share in the suit property 
The plaintiff will receive one-fourth of his costs throughout from the de- 
fendants, and the defendants will bear their own costs throughout. 

I comeenow to First Appeal 107 of 1940. This appeal is concerned with 
the Mhapan properties. Ganesh Ramchandra, the appellant, claimed them 
as his own by adverse possession. There are two kinds of properties at 
Mhapan mentioned in the plaint. Group A consists of a number of parcels 
of land in which no strangers are concerned, and group B consists of a 
number in which strangers are concerned and have shares. The family 
originally owned property at Mhapan which before 1880 was assessed at 
Rs. 24. The Mhapan property in this suit is very much more than that, 
and it is evident that there have been considerable purchases of property 
at »Mhapan by Ramchandra, who was in possession of the family property 
there. Ganesh Ramchandra in Laxman’s suit of ‘1922 admitted Laxman’s 
tight to partition of the family property at Mhapan. But the admission 
did not go beyond the family property assessed at Rs. 24, and Laxman’s 
right to any share in the rest of the property was denied. The present 
suit was not brought by Laxman’s family until about sixteen years after 
Laxman’s right was denied. But the difficulty in the way of Ganesh Ram- 
chandra in establishing his adverse possession of property other than the 
original joint family property is that the acquired property has been so 
mixed with the original property that it, cannot now be said which 
property is which. An attempt has been made to show that the 
ancestral property cannot possibly be included among the B pro- 
perties and that the B properties therefore need not be regarded as hav- 
ing been mixed’ with the ancestral property. But on behalf of Ganesh Ram- 
chandra Mr. Madbhavi has had to admit in this appeal that he cannot ‘defi- 
nitely say that none of the ancestral property assessed at Rs. 24 has been 
included in the B properties. If this were a coparcenery, it is evident that 
the plea of adverse possession in respect of the property other than the an- 
cestrall property would have to be disallowed. It is true that the parties 
are tenants in common, but we have not been referred to any authority show- 
ing that as between tenants in common the results of an inextricable blend- 
ing of two sets of properties would not be the same as it would be in the 
case of a coparcenery. Another difficulty in the way of the appellant is 
that since we do not know which of the several parcels of land referred to 
as Mhapan property in A and B is‘ancestral, it cannot be said that the 
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denial of Laxman’s right to any property other than the original ancestral 
property. can be applied. to any particular parcel of land. In the result the 
plea of adverse possession must fail, and the whole property must be treated 
as if it were part of the ancestral property in which Ganesh Ramchandra 
admits that Laxman’s family has a share. This appeal therefore fails and 
is dismissed with costs. i yi 

In the last of the appeals (second appeal No. 585 of 1939) we are con- 
cerned only with the effect of O. II, r. 2. Suit No. 155 of 1934 out of which 
it arises was filed on the same day as suit No. 154. The claim in suit No. 
154 might have included the properties in suit No. 155, but did not. The 
contention therefore is that the plaintiff comes within the mischief of sub- 
x, (2) of O. II, r. 2, and that suit No. 155 must be dismissed as being a 
suit brought after the plaintiff had omitted to sue in respect of a portion of 
a claim admissible to him in a former suit. Sub-rule (Z) of r. 2 of O. I 
says “Every suit shall include the whole of the claim which the plaintiff is 
entitled to make in respect of the cause of action.” It has been found by 
the lower appellate Court that the cause of action for the two suits is the 
same, and on behalf of the appellant-plaintiff it is argued before us that it 
is not the same. Reference has been made to Jitappan v. Manavikrama,3 
Kupuswami V. Subramaniyya,? and Syed Habibur v. Ashita Mohan? with 
the object of showing that in suits between co-owners as distinct from co- 
parceners the plaintiff is not bound to include in his suit the entire claim 
that he might have against his co-owner and that if he fails to sue in respect 
of the entire property of which he is the co-owner he can nevertheless sue 
at a later date in respect of the remainder. But however that may he, there 
can be no doubt that in this case the cause of action for the two suits is the 
same. The cause of action dates from the denial of Ramchandra’s rights to 
the suit properties in a counter writtem statement which Laxman made in the 
suit of 1922 after Ganesh Ramchandra had asserted in his written statement 
that the house in Ratnagiri and the award decree were joint property ; and 
in each case the principal fact which the plaintiff would have to prove is the 
source of the money, and proof of the source as being joint funds would 
dispose of either case. The cases cited as to co-owners as distinct from 
coparceners do not seem to touch the case of a denial of a co-owner’s right 
to partition or joint possession of any of the property held by the co-owners. 
On the merits the issues in the two suits are substantially the same, and each 
of the suits Nos. 154 and 155, in so far as it does not include the entire claim 
which the plaintiff might have made upon the cause of action, seems’ to 
offend against sub-r. (7) of r. 2 of O. II. But even though this is so, it does 
not follow that the penalty for a breach of sub-r. (1) should be the dismis- 
sal of suit No. 155 or indeed of-either of the suits. It is true that there are 
authorities to show that ever! in the case of suits filed upon the same day 
one or other should be dismissed unless an appropriate amendment has been 
made (see Murti v. Bhola Ramt and Rayalu Ayyer yv. Ramudu Ayyar). But 
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we have the authority of our own High Court to show that it is possible 
to deal with this situation in a different way. In Heirs of Bapu Kamble v. 
Narayan Dabhulkar« three suits were brought by a co-owner against his 
¢o-proprietor and the three alienees in respect of three distinct parcels of 
land alienated. In the appeal to the High Court it was objected that the 
provision in the Code corresponding to O. II, r. 2, had been infringed. The 
High Court agreed that the procedure was irregular and that as the plaintiff 
had only one cause of action against the co-proprietor, he ought to have 
brought only one suit against him and either included all the alienees in 
this suit or brought separate actions against the alienees for the several 
pieces of land in their possession and had the proceedings in those suits 
stayed until the suit against the co-proprietor was determined. But they 
refused to interfere under the provisions of the Code corresponding to what 
is now s. 99 (prohibiting an appellate Court from reversing or substantially 
varying å decree because of an error or irregularity which does not mate- 
tially affect the merits of the case or the jurisdiction of the Court) because 
the separate actions against the co-proprietor had been instituted simul- 
taneously and therefore the error in splitting up the claim against! him did 
not affect the merits. Under sub-r. (7) the plaintiff is required to include 
the whole of the claim upon the cause of action, and any suit which fails 
to do so is to that extent defective. Sub-rule (2) provides the penalty, name- 
ly that the plaintiff shall not afterwards sue in respect of that claim which 
has been omitted. Applying the principle underlying the decision in Heirs 
of Bapu Kamble v. Narayan Dabhulkar, it seems that although two suits 
have been filed each pf which does offend against sub-r (1), still no 
question of applying the penalty provided in sub-r. (2) ought to arise here. 
Without going so far as to say that in the case of suits filed simultaneously 
as these have been the penalty provided by sub-r. (2) should never be 
applied and one or the other of the suits should never be dismissed’ merely 
on that ground, we nevertheless think that in this case the suit ought not 
to have been dismissed. It would have been possible to consolidate the two 
suits, as any Court has the power to do in its inherent jurisdiction (see 
Qazi Muhammad Afzar v. Mankumar Mahton?); and in fact they were tried 
together, and the material issues in the two suits were the same. For practi- 
cal purposes they were treated as only one suit; and I say this in spite of 
the fact that one of them was triable as a second class suit, and the appeal 
‘went to the District Court instead of to the High Court. We think therefore 
that the appeal must be allowed and this suit be remanded for trial on the 
merits, setting aside the decree dismissing the suit. The costs will be costs 
_ in the cause. 


BROOMFIERD J. I agree with my learned brother and have only to add 
a few observation§ on the points of law arising in these appeals. 

First of all there is the point of limitation in the Letters Patent Appeal 
No. 8 of 1940 arising from! Suit No. 154 of 1934. The only point of limi- 
tation argued in the Court below was whether it was necessary that the suit 
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A.C.J. should have been brought within a year of the Mamlatdar’s order of June 
1942 25, 1925, rejecting Ganesh’s application in the execution proceedings before 
Gace the Collector that the property should be sold subject to the mortgage of 
Ram- 1914. The learned trial Judge held that it was necessary to sue within a 
CHANDRA year of this order. But in,that he seems to have been clearly wrong.* This 
v. was not a claim proceeding of the kind contemplated by r. 58 and the fol- 
GorAL lowing rules of O. XXI of the Code. Those rules apply where there has 
LAKSHMAN heen an investigation of a claim by a Court. The Collector to whom a 
ma decree has been transferred for execution is not a Court : Shankar v. Keshav.* 
Therefore r. 63 of O. XXI does not apply to make the order final. That 
point was conceded by Mr. Parulekar. It is true that art. 11 of the Indian 
Limitation Act applies to any orders made under the Code. It is not limited 
necessarily to the orders of Courts. In view of s. 68 and the following sec- 
tions of the Code and also sch. III, the Collector may be said to act under 
the Code when exercising the powers conferred on him by the Cede. But 
it has been held that the Collector has no power to consider objections to an 
attachment : Onkar Singh v. Mohan Kuar? and Sattappa v. Mahomedsaheb.* 
It is'doubtful, to say the least of it, whether he has power to consider and 
deal with a claim such as the one made by Ganesh in this case. In that 
connection reference may be made to Shankar v. Keshav. In any case it is 
clear that the Mamlatdar did not consider and dispose of the claim and it 
cannot be said that his order is an order against Ganesh within the meaning 
of art. 11. 

Mr. FParulekar did not contend that the suit was barred by art. 11. He 
sought to argue the question of limitation from a new point of view alto- 
gether. He urged that the claim of Ramchandra and his son under the first 
mortgage was a claim for money only and that as their right was denied 
by Laxman in the suit of 1922 a suit in respect of it was barred under art. 
120. It is not the practice of this Court to allow new points to be argued 
in Letters Patent appeals: Sattappa v. Mahomedsaheb. Anyhow there is 
no substance in the new argument. The co-mortgagee’s right was to recover 
the money out of the property mortgaged or out-of property substituted for 
the property morigaged. It was not till March, 1926, when Laxman by com- 
promise with the mortgagor allowed the first mortgage security to be released 
: and acquired the Shirgaon property in lieu‘ of the whole debt due, that he 

did anything openly and necessarily inconsistent with the rights of his co- 
mortgagee. The latter would have a period of twelve years to enforce his 
right to a proportionate share of the Shirgaon land and the present suit was 
brought within twelve years. 

Then there is the question of the construction of O. I], r. 2, which arises 
in Second Appeal No. 585. We are concerned only with the first two - 
clauses of the rule. Clause (1) says that every suit shall jnclude the whole 
of the claim which the plaintiff is entitled to make in, respect of the cause of 
action, and cl. (2) provides that where a plaintiff omits to sue in respect 
of, or intentionally relinquishes, any portion of his claim, he shall not after- 
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wards sue in respect of the portion so omitted or relinquished.. I feel no 
doubt whatever that the cause of actioni in the two suits filed on October 5, 
1934, was the same. The essential and material part of the cause of action 
was the denial by Laxman in the pleadings of the suit of 1922 of Ram- 
chandra’s right to the Shirgaon property, the subject of suit No. 154, and 
the property in Ratnagiri town, the subject of suit No. 155. These proper- 
ties were not included in‘ that suit of 1922 brought by Laxman for partition 
but he sought partition of all the other properties. Ganesh in his written 
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Laxman then put in a counter statement in which he maintained that they 
belonged to him exclusively. The only essential facts to be proved in both 
suits were that there was a common fund belonging to the two joint brothers 
out of which both these properties were acquired. The cases cited by Mr. 
Walawalkar, Syed Habibur Rasul v. Ashita Mohan Ghosh! and Kuppusami 
Aiyar v. Subramania Aiyar, are not really of any assistance. It is true 
that a tenant in common, unlike a coparcener, may sue for partial partition 
and there may be several such suits in spite of O. II, r. 2. But, if, as in the 
present case, there has been a denial of his co-ownership in respect of all 
the properties, the tenant in common has a cause of action in respect of 
them all and the rule must apply. Jitappan v. Manavikrama® was also 
cited, but that has no application. What was held there was that a suit for 
partial partition does not bar a suit for general partition or for a partition 
of the rest of the properties. That is so, as the Court pointed out, because 
the cause of action is clearly not the same. 

The important question is whether the second part of r. 2 applies. Is it 
a case of a plaintiff afterwards suing in respect of a portion of a claim 
omitted from a former suit? The plaints in the twa suits were presented 
on the same day and bear consecutive numbers., It is reasonable to suppose 
that they wera presented simultaneously. It has been held by the Allabahad 
High Court in Murti v. Bhola Ram‘ and by the Rangoon High Court in 
The Standard Electric and Motor Works v. Picture Palace® that in such 
circumstances the suit bearing the later number is to be presumed to have 
been filed afterwards. The basis of these decisions is that if O. II, r. 2, (ors. 
43 of the old Code), were not ta be applied in the case of suits filed on the 
same day, it would open the door to deliberate and continual evasicn of 
the law. For instance, if A buys on the same occasion seven different articles 
from B in B’s shop, By might file on the same day seven suits against A in 
Tespect of the price of the seven articles sold which, it is said, would be 
absurd. I am by no means satisfied, however, that this argument ab incon- 
venienti really makes it necessary to strain the language of the rule and to 
assume contrary to the fact that one of two plaints presented simultaneously 
has been présented afterwards. The Madras High Court has declined to make 
this assumption: Rayalu Ayyar v. Ramudu Ayyar®; but apparently it 
thought it necessary nevertheless to assume that one or the other of the suits 
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A.C.J. was instituted afterwards and so the expedient was adopted of giving the 
1942 plaintiff the option of electing which of the suits should be regarded as the 
aes earlier. 

ee It is obvious that either of these purely arbitrary methods of procedure 

CHANDRA May cause great injustice. That would no doubt be irrelevant if there were 

v. no other way of preventing evasion of the rule that a suit must include al} 
GOPAL claims arising out of the same cause of action. But I think that is not so. 
DARSEMAN In the hypothetical case put by Sir John Edge in Murti v. Bhola Ram the 
Broomfield J. ™an who brought seven suits on thé same day based on the same cause of 
—_ action would not and could not in fact evade the provisions of the first part 
of O. II, r. 2,'and the Court would obviously not be bound to hear all the 
suits separately. The Court might consolidate them or call upon the plaint- 

iff to include all the claims in one suid and withdraw the rest. 

The only ruling of our own High Court on the point, sa far as we are 
aware, is Heirs of Bapu Kamble v. Narayan Debhulkar* That „seems to 
be am authority, binding on this Court, for the view that if suits are filed 
simultaneously there is no contravention of the part of the rule which prohi- 
bits a plaintiff from afterwards suing for a relief omitted in a former suit. 
In that particular case both suits had been tried and as the High Court was 
dealing with the matter in appeal, it applied the. section corresponding to 
the present s. 99. Here the lower Courts have dismissed one of the suits 
and there is no question of applying s. 99. But as we take the view that 
this procedure, on the face of it unjust to the plaintiff, was not necessary 
on the true construction of the rule, we consider ourselves justified in treat- 
ing the two suits as having been consolidated, as they ought to have been. 
To all intents’ and purposes it may be said’ that they were in fact consoli- 
dated since they were tried together on the same evidence. 


Appeat allowed ; 


Before Mr. Justice Broomfield and Mr. Justice Macklin. 


1942 RAMLAL HARIRAM AGARWALE 
Swen’ 
March 9. i 


aa RATANLAL BALCHAND AGARWALE.* , 
Indian Limitation Act (IX of 1908), art. 185—Step-in-aid of execution—Decree-— 
Transfer—Attechment of decree—Application to decreeing Court for re-trans- 

fer of decree—Whether such application is step-in-aid of execution. 
The plaintiff obtained on July 2, 1927, a decree in the Akola Court for sale 


of mortgaged property situate within the jurisdiction of the Jalgaon Court. 
He next applied to the Akola Court for transfer of the decree to the Jalgaon 
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Court, and obtained a copy of the decree and a certificate of non-satisfaction 
of the decree. On September 3, 1928, he applied to the Jalgaon Court for 
execution of the decree by sale of the property, but no bidders turned up at 
the Court auction, and the darkhast was disposed of on March 22, 1933. The 
plaintiff's pleader at Jalgaon took the copy of the decree and the certificate, 
and detained them against non-payment of his fees. A judgment-creditor of 
plaintiff then attached the plaintiff’s decree in execution of his decree in the 
Akola Court. On December 4, 1935, the plaintiff applied to the Akola Court 
for a fresh certificate and order of transfer, and subject to terms imposed by 
the plaintiff’s judgment-creditor the decree was re-transferred to the Jalgaon 
Court on March 10, 1936. The plaintiff filed another darkhast in the Jalgaon 
Court on April 24, 1936, to execute his decree. A question arose whether the 
application dated December 4, 1935, was a stefyin-aid of execution, and saved 
the subsequent darkhast from being barred by limitation :— 

Held, that the application was a step-in-aid of execution as it was made to 
the proper Court to get over the difficulty created by the attachment of the 
plaintiff's decree and to obtain a further direction authorising the Jalgaon Court 
to execute the decree. 

Kanti Narain v. Madan Gopal and Thakur Vishwanathsingh v. Pandit 
Mahabir Parshad?, followed. l 

Shivlingappa V. Shidmallappæ and Vithu v. Ganesht, distinguished. 
Chanbasappa v. Holibasappaï, doubted. 

The Court agreed with Madgavkar J. in Fatechand v. fitmale in doubting 

whether the decision of the Privy Council in Maharajah of Bobbil: v. Narasa- 

,- Taju Peda Srinkhulu’ really went as far ad has been supposed in Rangaswami 
V. Sheshappa’ and Jateendrakumar Das v. Mahendrachandra Banikya,®? and whe- 
ther it has very much bearing on the question of the jurisdiction of' the Court 
which passed a decree to make orders which the transferee Court was com- 
petent to make. 


PROCEEDINGS in execution. 

The decree in execution was a decree for sale of mortgaged property for 
Rs. 54,000 passed by the Additional District Judge of Akola (Central Pro- 
vinces) in favour of the plaintiff (Ratanlal Balchand). The preliminary 
decree was passed on September 30, 1926, and the final decree was passed 
on July 2, 1927. 

The mortgaged property was situated at Jalgaon (East Khandesh, Bom- 
bay). 

In October, 1927, the plaintiff applied to the Akola Court for transfer of 
his decree to the Court of the First Class Subordinate Judge at Jalgaon for 
execution. The order of transfer was made on December 12, 1927. A copy 
of the decree and the certificate of non-satisfaction of the decree were sent 
to the Jalgaon Court on September 3, 1928. 

In the Jalgaon Court the plaintiff presented an application to execute the 
decree (No. 1239 of 1928) on September 3, 1928. The mortgaged property 
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was put up to sale in course of time, but as no bidder appeared at the Court- 
sale, the darkhast was disposed of on March 22, 1933. The plaintiff’s pleader 
at Jalgaon withdrew from the Court. the copy of the decree and the certificate, 
but kept them to himself as his fees were not paid by the plaintiff. 

On May 12, 1934, the plaintiff's mother Banabai, who had obtained a 
money decree for Rs. 2,100 against the plaintiff applied to the Akola Court 
and attached the plaintiff’s decree. . 

On December 4, 1935, the plaintiff applied to the Akola Court for a fresh 
certificate of non-satisfaction of the decree, and a transfer of his decree to 
the Jalgaon Court. Banabai intervened and agreed to the transfer provided 
the money realised in execution was applied in satisfaction of her decree. 
Accordingly, the plaintiff's decree was ordered to be transferred to the Jal- 
gaon Court on February 20, 1936: The certificate was prepared on March 
7, 1936. The decree was transferred to the Jalgaon Court on MeT 10, 
1936. 

On April 25, 1936, the plaintif gave a darkhast (No. 838 of 1936) in the 
Jalgaon Court to execute the decree; but it was dismissed on August 18, 
1936, for non-payment of process-fees. 

The plaintiff presented a third darkhast (No. 34 of 1937) on December 
18, 1936, but it was withdrawn on November 15, 1938. 

The present darkhast (No. 10 of 1939) was filed on December 22, 1938, 
for sale of the mortgaged property. The judgment-debtors Ramlal and an- 
other contended that the execution was barred, by limitation, as more than 
three years had elapsed between the disposal of the first darkhast on March 
22, 1932, and the date of the next darkhast, i.e. April 24, 1936. The plaint- 
iff alleged that the second and subsequent darkhasts were within time, for 
the reason that his application to the Akola Court on December 4, 1935, 
was a step-in-aid of execution of his decree and saved the bar of limitaticn 
for his subsequent darkhasts. 

The trial Court was of opinion that the application in question was a step- 
in-aid of execution and ordered execution to proceed, for the following 
reasons :— 

“It is clear that the decree-holder could not have proceeded to execute the decree 
in the Jalgaon Court after it was attached in 1934. The decree-holder had to move 


the Court which passed the decree for permission to proceed with execution subject 
to the attachment of the creditor. f 
“Tt is true that the Jalgaon Court had not returned the decree to Akola Court 
after the darkhast No. 1239 of 1908 was disposed of on March 22, 1933. It is 
argued that the Akola Court had no jurisdiction to entertain any application fbr 
step-in-aid after it had transferred the decree to another Court. This is a debat- 
able point. It seems that at'one time the view of the Bombay High Court was 
that after a Court transfers a decree to another Court it ceases to have any juris- 
diction to entertain any application in connection with the execution of that decree. 
This view was based on the interpretation of the Privy Cowyncil ruling in the 
Maharajah of Bobbili’s case (18 Bom. L. R. 909). This case was considered and 
applied by the Bombay High Court in Rangaswamié Sheti V. Sheshappa (24 Bom. 
L. R. 798).. The report, however, shows that Shah J. accepted the above interpre- 
tation of‘ the Privy. Council ruling ‘not without hesitation’, and after feeling 
‘some difficulty’. The same point again came up before the Bombay High Court 
in Fattechand v. Jitmal (31 Bom. L. R. 1105). In that case it was held that 
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the view that in execution one ‘Court alone can have jurisdiction.at a time is not 
maintainable. It was further held that a decreeing Court which transfers execu- 
tion to-.another Court is not deprived thereby of all jurisdiction to entertain any 
application with regard to execution: of the same decree. Sections 38 to 43 of the 
Civil Procedure Code do not provide that a decreeing Court is deprived of its 
jurisdiction by’ the mere act of transfer, The case of the Maharajah of Bobbili 
was distinguished on the ground that there the applicant had sought to sell 
the property which was attached by another Court in execution of the same decree 
after the decree was transferred‘to it. Such an application was clearly improper. 
The Court allowed execution of the decree by Tasgaon Court when the decree had 
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been already sent to Kolhapur for execution and had not yet been returned by , 


the latter Court under s. 41 of the Civil Procedure Code. 

“Tt is clear therefore that the decreeing Court continues to have jurisdiction in 
the matter of execution of the decree though the decree may have been transferred 
- to another Court already. The only question is as to the limits of this residuary 
jurisdiction, On this point, there is no decided case in Bombay so far as I am 
aware. But the other High Courts have held that the decreeing Court may enter- 
tain a secend application for transfer of the same decree to another Court or to the 
same Court again. This is the view taken by a Full Benth case of the Lahore 
High Court in [1935] A. L R. Lah. 465. . In that case as im the present case 
there was a second application to the decreeing Court for transferring the decree 
to the same Court to which it had already been transferred. It was held that the 
second application was filed to the proper Court and that it was a step-in-aid. The 
same view is taken in [1937] A. I. R. Nag. 305. I need not cite the cases decided 
by the other High Courts in which the same view hag been taken.” 


The judgment-debtors appealed to the High Court. 


Y. V. Dixit, for the appellants. 
P., B. Gajendragadkar, for the respondent. 


BROOMFIELD J. This is an appeal in execution pene which raises 
an interesting point of limitation. 

The respondent obtained a decree against the appellants in a suit for sale 
on a mortgage for Rs. 54,000 and odd. The suit was filed in the Court of 
the Additional District Judge of Akola. The preliminary decree was made 
on September 30, 1926, and the final decree on July 2, 1927. As the mort- 
gaged property was in the jurisdiction of the First Class Subordinate Judge 
of East Khandesh, the respondent applied in October, 1927, for transfer of 
‘the decree to that Court. An order of transfer was made on December 22, 
1927, and the documents required by O. XXI, r. 6, ie. a copy of the decree 
and certificate of non-satisfaction, were sent to the Court at Jalgaon on 
September 3, 1928. A darkhast was filed to recover the amount of the decree 
byesale of the property, but there were no bidders and on that ground the 
darkhast was disposed of on March 22, 1933. | 

On May 12, 1934, the decree was attached at the instance of Banabai, the 
mother of the respondent, who had obtained a decree for Rs. 2,100 against 
him in the Court,of the First Class Subordinate Judge of Akola. On 
December 4, 1935, the respondent made an application to the Akola District 
Court for a fresh certificate and order of transfer. The application referred 
to the previous transfer order and to the fact that the darkhast had been dis- 
posed of by the. Jalgaon Court on March 22, 1933. The reason for applying 
for a fresh: order was not stated in the application and the attachment of the 

R. 106. 
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A.C.J. decree was not mentioned. But the attachment was reported by the Court’s 
1942 execution clerk and the respondent’s application was at first refused. How- 
ow ever a notice appears to haye been issued to the attaching creditor Banabai 

RAMLAL and her pleader appeared and stated that she was not in a position to exe- 

A Äi cute hei decree as the matter was in the hands of the Collector and she had 
Paraeae no objection to the respondent’s decree being executed provided that the 
BALCHAND money realised was applied towards satisfaction of her decree. Ultimately 
oe on March 10, 1936, an order re-transferring the decree to the Jalgaon Court 
Broomfield j. 
inet was made. 

Another darkhast was filed in that Court on April 25, 1936, which was 
disposed of on August 18, 1936, as process fees were not paid. On December 
18, 1936, there was another darkhast, which was withdrawn on November 
15, 1938. Finally on December 22, 1938, the respondent filed the darkhast 
No. 10 of 1939 which has given rise to this appeal. The judgment-debtors. 
pleaded that the darkhast was barred by limitation. That plea was nega- 
tived by the trial Court which ordered execution to proceed and the judg- 
ment-debtors have come in appeal to this Court. 

The question whether the darkhast is barred by limitation depends on 
whether the application of December 4, 1935, which the respondent made 
to the Akola Court was an application in accordance with law to the proper 
Court to take a step-in-aid of execution within the meaning of art. 182 of 
the Indian Limitation Act. The gist of the argument for the appellant is 
that as the Akola Court had transferred the decree for execution to the 
Jalgaon Court and the latter Court had not returned the papers with a 
certificate under s. 41 of the Civil Procedure Code, the former Court had no 
jurisdiction to order re-transfer to the Jalgaon Court, and therefore the appli- 
cation made to the Akola Court was not made to the proper Court and could 
not save limitation. 

It is admitted that there is nothing in the relevant provisions of the Code, 
ss. 38, 39, 41 and 42, which supports this argument either expressly or by 
necessary implication. Mr. Dixit relies on the case law and has cited first 
of all Maharajah of Boobili v. Narasaraju Peda Srinhulut. There a decree 
had been made by the Court at Vizagapatam which sent it for execution to 
the Court at Parvatipur. The latter Court attached certain properties and 
then dismissed the execution application made to it. Subsequently two: 
applications were made to the Court at Vizagapatam for sale of the proper- 
ties attached by the Court at Parvatipur. It was held that these applications- 
were not made to the proper Court. The Madras High Court in its judg- 
ment expressed the view that although there may be concurrent execution 
of a decree, that should only be allowed in exceptional circumstances. There 
ought to be an order of the Court which passed the decree allowing such 
execution. In the case before them no such order had been made. The only 
application to the Court which had passed the decree was one for execution 
which it was held could only be made to the transferee Court. This decision 
was affirmed by the Privy Council. But it is clear from the judgment of 


1 (1916) L. R. 43 I. A. 238, on appeal from (1912) 
s.c. 18 Bom, L. R. 909, I. L. R. 57 Mad. 231. 
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their Lordships that they were influenced by the fact that the application was 
for sale of property attached by the transferee Court and not in the juris- 
diction of the Court which passed the decree. Sir John Edge said 
(p. 242) :— 

“ As the decree of April 5, 1904, had by order of the Court of the District Judge 
been sent on September 30, 1904, to the Court of the Munsif of Parvatipur for 


execution by the latter Court, and as the copy of the decree with the non-satis- 
faction certificate was not returned ta the Court of the District Judge until August 
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3, 1910, and as the petition of December 13, 1907, was for execution of the decree Broomfield J. 


by sale of the immoveable property of the respondents which was within the local 
limits of the jurisdiction of the Munsif’s Court, their Lordships, having regard 
particularly to ss. 223, 224, 228, and 230 of the Code of Civil Procedure, 1882, 
(corresponding to ss. 38, 39, 41 and O. XXI, r. 10, of the present Code), are satis- 
fied that when that petition of December 13, 1907, was presented to the Court of 
tne District Judge that Court was not the proper Court to which the application 
to execute the decree by sale of immoveable property which had been attached by 
the Court*of the Munsif should have been made,.. .” 
It is by no means clear that the decision would necessarily have been the 
same, if the application to the Court which passed the decree had been to get 
an order which that Court could make and the transferee Court could not. 
Mr. Dixit’s main reliance, however, is on a decision of this Court, Ranga- 
swami v. Sheshappa* In that case the facts were these. The Salem Court 
in the Madras Presidency passed a decree which was transferred in 1914 to 
the Sirsi Court in the Bombay Presidency. In 1916 the decree-holder ap- 
plied to the Salem Court for transfer of the decree to the District Munsif 
at Sagaram in the Mysore State. The Sirsi Court returned the decree un- 
executed to the Salem Court in 1918 and that Court re-transferred it in 1919 
to the Sirsi Court. An application to execute the decree was made to the 
‘Sirsi Court on June 9, 1919, but that was held to be barred. It could only 
be brought in time if the application made to the Salem Court in 1916 was 
an application to the proper Court, and it was held that it was not. The 
‘Court relied on the Maharajah of Bobbili’s case. With reference to that Sir 
Norman Macleod in his judgment said (p. 63) :— 

“In that case the application to the District Judge was for execution of the 
decree by sale of immoveable properties whereas in this case there was an appli- 
cation to the Court of Salem for the transfer of the decree to another Court. It 
seems to me to make little difference whethes there is an application for execution 
or only an application to take a step-in-aid of execution.” 

That may be so. But when the question is which of two Courts is the 
preper Court to which an application should be made, it must surely be 
material to consider which of the two Courts has power to grant the appli- 
cation. The jurisdiction of the transferee Court under s. 42 is limited to 
the execution of the decree. It cannot transfer the decree for execution to 
another Court. (That was held in Shib Narain Shaha v. Bepin Behary 
Biswas, and that proposition has never been disputed.) Assuming that the 
Court which passed the decree cannot make a second order of transfer until 
the return of the records to it with a certificate under s. 41, the natural 


1 (1922) I. L. R. 47 Bom. 56, 2 (1878) I. L. R. 3 Cal. 512. 
S.C. 24 Bom, L. R. 798. - 
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result of that would seem to be that the Court should call for the papers 
and postpone passing orders until receipt of them. .It would still be the 
only Court that could pass the order and the application made to it, though 
possibly premature, would still be an application to the proper Court. Mr. 
Justice Shah did not dissent from Sir Norman Macleod’s judgment, but it 
is quite clear that he only agreed with great hesitation. 

Shivlingappa v. Sidmallappat was also cited, but that case was not 
directly concerned with the jurisdiction of the Court which passed the decree 
and may merely be said to have laid down that the jurisdiction of the trans- 
feree Court continues until certification under s. 41. The same remarks 
apply to Vithu v. Ganesh. 

In Fatechand v, Jitmal®, Mr. Justice Madgavkar held that where the Court 
passing a decree transfers the decree to another Court for execution, and the 
latter Court dismisses the darkhast on the application of the decree-holder, 
it is permissible to the decree-holder to apply to the Court passing the decree 
to execute it, even before the receipt of the execution proceedings from- the 
Court to which the decree was transferred. In that case the application 
made to the transferee Court was for sale of the property covered by the 
decree and the application made to the Court which passed the decree, which 
Mr. Justice Madgavkar held to be a valid application, was for the arrest of 
the judgment-debtor. The learned Judge doubted the correctness of the 
decision in Rengaswami v. Sheshappa and his decision cannot really be re- 
conciled with it. Much the same view of the effect of the Privy Council 
case has been taken by a bench of the Calcutta High Court in Jateendra- 
kumar Das y. Mahendrachandra Banikya*. We, however, are in agreement 
with Mr. Justice Madgavkar in doubting whether the decision in the Meha- 
vajah of ‘Bobbili’s case really does go as far as has been supposed in Ranga- 
swami V. Sheshappa and Jateendrakumar Das v. Mahendrachandra Banikya, 
and whether it has very much bearing on the question of the jurisdiction of 
the Court which passed a decree to make orders which a transferee Court is’ 
not competent to make. 

There is a special feature in the present case which distinguishes it from 
the authorities on which Mr. Dixit relies, viz, the fact that the decree had 
been attached. The procedure for the attachment of decrees is laid down in 
O. XXI, r. 53. That rule so far as is material provides as follows :— 

“(1) Where the property ta be attached is a decree, either for the payment of 
money or for sale in enforcement of a mortgage or charge, the attachment shall be 

dı "e Ed 
pa if the decree were passed by ie game Court,- then by order of’ such Court, 
ee if the decree sought to be attached was passed by another Court, then by 
the issue to such other Court of a notice by the Court which passed the decree 
sought to be executed, requesting such other Court to stay jhe execution of its 
decree unless and until— 

(i) the Court which passed the decree sought to be executed cancels the notice, 
or 

(zi) the holder of the decree sought to be executed or his judgment-debtor 


1 (1924) 26 Bom. L. R. 345. 3 (1929) 31 Bom. L. R. 1105. 
2 (1923) 25 Bom. L. R. 453. 4 (1933) I. L. R. 60 Cal. 1176. 
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applies to the Court receiving such notice to execute its own decree. 

_(2) Where a Court makes an order under clause (a) of sub-rule (1), or receives 
an application under sub-head (ṣi) of sub-clause (6) of the said sub-rule, it shall, 
on ,the application of the creditor who has attached the decree of his judgment- 
debtor, proceed to execute the attached decree and apply the net proceeds in satis- 
faction of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment of another 
decree of the nature specified in sub-rule (7) shall be deemed ‘to be the representa- 
tive of the holder of the attached decree and to bé entitled to execute such attached 
decree in any manner lawful for the holder thereof.” 

We know that the Akola Court had been notified of the attachment and 
we may take it that the proper procedure was followed and that execution 
had been stayed, although the record does not show whether any intimation 
was sent to the Court at Jalgaon. The stay of execution remained in force 
under the rule until one or other of the events mentioned in cl. (2) (0) of the 
rule hapgened. There was in this case no cancellation of the notice and no 
application for execution by the holder of the decree sought to be executed 
by attachment of the other decree. The only manner therefore in which the 
way could be prepared for further execution was an application by the judg- 
ment-debtor under the attached decree, that is to say the respondent, for 
execution of that decree. Having regard to the language of the rule as it 
stands, it is very difficult to avoid the conclusion that his application had 
to be made to the Akola Court. 

Most of the High Courts have made rules providing that the notice under 
cl. (1) (b) of the rule is to be' sent also to any Court to which execution has 
been transferred. One of these High’ Courts is the Nagpur High. Court to 
which the Akola Court is subordinate. The following changes have been 
made in the rule. After the word “judgment-debtor” in sub-cl. (ii) of 
cl. (b) of sub-r. (1) the words “with the consent of the said -decree-holder 
expressed in writing or with the permission of the attaching Court” have 
been inserted. The words “the attached” have been substituted for the 
words “its own” and after the words “ to such other Court ” the words “ and 
to any other Court to which the decree has been transferred for execution” 
have been inserted. It seems, however, that this rule of the Nagpur High 
Court can hardly have been in operation at the material time, as the date of 
the Letters Patent of that High Court is January, 1936. Even if the rule was 
in force, it seems to be doubtful whether the amendments made are sufficient 
to make the Jalgaon Court the proper Court to which to apply, or at any rate 
sufficient to make it clear that that was the only Court to which application 
could be made. No amendments to O. XXI, r. 53, have been made by the 
Bombay High Court, and the Subordinate Court at Jalgaon would be bound 
by. the rules of this High Court and not by any rules made by the High Court 
of Nagpur. ‘If therefore the respondent had applied to the Jalgaon Court 
for execution of tHe attached decree, it seems probable that that Court could 
have done nothing in the matter except refer the applicant to the Court 
which passed the decree. It may be noted that O. XXI, r. 26, shows that 
the transferee Court cannot stay execution except for such ‘time as may be 
necessary to enable an order to be obtained from the Court which passed 
the decree. i , 
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A.C. J. In connection with this point we were referred to another decision of Sir 
1942 Norman Macleod and Mr. Justice Shah, Chanbasappa v. Holibasappa. It 
man was held in that case that the stay of execution which takes place when a 

SREO decree is attached under O. XXI, r. 53, is only a limited stay, which does not 
vy. prevent the running of limitation if no application is made of the kind con- 
RATANLAL templated by that rule. The view does no doubt seem to have been express- 
BALCHAND eq in the judgment in that case that after the attachment of a decree an ap- 
Broomfiel åJ. plication to execute it ın the manner provided may be made to the transferee 
es Court. There was, however, no discussion of the language of the rule which, 
apart from amendment, makes it difficult to accept this construction. Any- 
how this case is not an authority for holding that an application could not 

be made to the Court which passed the decree. 

Although, as I have said, the attachment was not mentioned in the res- 
pondent’s application of December 4, 1935, and possibly he was not aware 
of it, it became, in view of the subsequent proceedings, substantially an 
application to get over the difficulty created by the attachment and to obtain 
a further direction authorising the transferee Court to execute the decree. 
Under these circumstances it seems to us to be impossible to say that the 
application was not one made to the proper Court. The view we take is in 
accordance with recent rulings of the Lahore and Nagpur High Courts. In 
Kanti Narain v. Madan Gopal?, it was held by a full bench that when a 
money decree has been transferred by the Court which passed it for execu- 
tion to another Court, an application to the first Court (a) to execute the 
decree, (b) to transfer it to another Court for execution is a valid applica- 
tion and is a step-in-aid of execution so as to save limitation. It was also 
held by two out of the three Judges that, where a money decree has been 
transferred by the Court which passed it for execution to another Court, an 
application to the first Court to transfer it for execution to the same Court 
is a valid application, even if such an application is made before the pro- 
ceedings taken in the other Court have first been reported and certified by 
that Court. This is a decision against the appellant here both on principle 
and on the particular point which falls for decision. The Lahore High 
Court referred to Rangaswami v. Sheshappa but agreed with the view taken 
by Mr. Justice Madgavkar in Fatechand v. Jitmal. The other case is Thakur 
Vishwaenathsingh. v. Pandit Mahabir Parshad’. It was there held that exe- 
cution of a decree can proceed simultaneously in more than one Court. Kanti 
Narain V. Madan ‘Gopal was followed and Rangaswami v. Sheshappa doubted. 
Mr. Dixit pointed out a passage in the judgment of Stone C. J. where*he 
said (p. 446) :— 

“There is nothing in section 39 of the Civil Procedure Code to suggest that the 
decree Court can transfer only once. It may well be that it can transfer only once 


to one Court until that Court has returned the decree because a Second transfer 
would be idle ;” s 


But the point was not decided and the reasoning in the judgment would 
apparently show that in any case where a second transfer would not be idle 
the decree Court would have power to make the order, 


1 (1924) 26 Bom. L. R. 317. 3 [1937] Nag. 440. 
2 {1935] A. I. R. Lah. 465, FB. 
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The trial Judge has also to some extent relied on the fact that the res- 
pondent had not the necessary documents with him to enable execution to 
proceed. They had been taken away by his pleader who refused to give 
them up. We think that there is something in this point also. It-was sug- 
gested that the respondent might have gone to the Jalgaon Court and stated 
the facts and that Court might then have called upon the pleader to produce 
the copy of the decree and the certificate of non-satisfaction. It seems, how- 


839 


A.C. J. 
1942 


—— 
RAMLAL 
HARIRAM 
v. 
RATANLAL 
BALCHAND 


ever, that the pleader had not been paid his fees and claimed a lien on the groomfield J. 


documents. Whether the Subordinate Judge would have taken action against 
the pleader is somewhat doubtful. It seems more likely that he would have 
told the respondent to get duplicate copies. Mr. Dixit seemed to be pre- 
pared to admit, and anyhow we think it is clear, that if the respondent had 
applied to the Akola Court asking for duplicates of these papers, that would 
have been an application to the proper Court and a step-in-aid of execution. 
That isenot precisely the application which he did make, but his application 
for a fresh order of transfer was calculated to have, and did have, the same 
effect. 

For these reasons we are of opinion that the order of the trial Judge is 
right and should be confirmed. The appeal is dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Broomfield and Mr. Justice Macklin. 


KESHAVLAL TRIBHOVANDAS 
V. 


BAI DAHI.* 


Hindu law—foint family property—Deposit in name of husband and wife—Deposit 
payable to husband, or io wije on his death—Whether deposit operates as gift 
to wife—-Advancement in India—Gift—Transfer of Property Act (IV of 1882), 
Secs. 19, 122, 123. 
A Hindu, in a joint Hindu family consisting of himself, his wife, and his 
son, deposited a sum of money in his name and in that of his wife, under a 
. receipt which stated that the depositor “is the owner of the money. After 
his lifetime [the wife] is to get the same.” The depositor having died, the 
money was claimed by the widow as well as the son :— 
Held, (1) that the ownership of the money deposited depended on the source 
from which it came; 
(2) that the wife having no interest in the money at the time it was depo- 
sited, it was either the depositor’s money or the joint property of himself and 


his son ; 
* First Appeal No. 88 of 1940, Ahmedabad, in Special Suit No. 209 
from the decision of T. N. Chapat- of 1934, 


wala, Joint Subordinate Judge at 
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Ney 
March 11. 
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(3)` that the mere fact that the deposit was made in the name of the wife 
did not show that a gift to her was intended : 

Guran Ditta v. Ram Ditta,) followed ; 

(4) that though the words used in the receipt indicated a bequest rather 
than a gift of the money, the depositor as a Hindu father had no power to. 
make a will in respect of joint famıly property ; 

(5) that in order to operate as a gift under the combined operation of 
ss. 19, 122 and 123 of the Transfer of Property Act, 1882, there should be a 
transfer of the ownership of the property to the donee (ie. the wife) during 
the life-time of the donor; 

(6) that the recital of the depositor’s ownership combined with the recital 
that it was only after his death that the wife was to get the money, made it 
impossible to hold that a gift to her was intended : 

Mrs. T. C. Paul v. Nathaniel Gopal Nath,2 referred to. 


SuIT to recover a sum of money. 

A Hindu joint family at Ahmedabad consisted of one Tribhovafidas, his 
wife Bai Dahi (defendant), and his son Keshavlal (plaintiff). 

On April 30, 1932, Tribhovandas deposited a sum of Rs. 5,000 with the 
Saraspur Mills, Limited, at Ahmedabad in the joint names of himself and 
his wife. The receipt ran: “ Tribhovandas Jamnadas is the owner of the 
money. After his life-time Bai Dahi is to get the same.” 

Tribhovandas died on September 28, 1932. 

The plaintiff claimed the money as belonging to the joint family, and as: 
having survived to it as such. 

On February 22, 1934, he filed a suit to recover the amount. 

The trial Judge dismissed the suit holding that the deposit amount was 
given by T ribhovandas to his wife, the defendant, and that the plaintiff had 
failed to prove that his father had no right or authority to make the gift, 
for the following reasons :— 

“ Assuming that the plaintiff had become entitled to the joint family property 
as a surviving coparcener on the death of his father, the questions are : (1) whether 
the recitals in the deposit receipt constitute a bequest and do not constitute a condi- 
tional gift; and (2) whether such a conditional gift was beyond the legal powers 
of the deceased as a karta and father of the plaintiff in the joint Hindu family. 
Taking up the latter question first, it is obvious that a Hindu father can make’ a 


small gift of the joint family property to his wife and the surviving sons cannot 
question such a gift: ¿vide Mulla’s Hindu Law, 7th edn., s. 225. The fact that 


‘the deposit was made in the joint names of the defendant and the deceased without 


a recital that the amount was payable to either or survivor had the effect to make 
the gift to the defendant irrevocable by the deceased and as such the recitals that 
the deceased was the owner of the money and after his death the defendant, as 
the joint depositor was to withdraw, give the idea of a conditional gift, which is 
quite valid at law, rather than an idea of bequest, which the deceased had no autho- 
rity to make, if he had no self-acquired property, but joint family property,” 


The plaintiff appealed to the High Court. ° 
I. I. Chundrigar, with K. T. Pathak, for the appellant. 
B. G. Thekor, for the respondent. 


1 (1928) L. R. 55 I. A. 235, 2 (1931) 29 A. L. J. 417. 
s. c. 30 Bom. L. R. 1384. 
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BROOMFIELD J. This is an appeal against the judgment and decree of the 
Joint Subordinate Judge of Ahmedabad dismissing a suit brought by the ap- 
pellant to recover the sum of Rs. 5,300 from the respondent who is the ap- 
pellant-plaintiff’s step-mother. The plaintiff's case was that he and his father 
Tribhovandas, husband of the defendant-respondent Bai Dahi, were members 
of a joint family- and possessed joint family properties and that a sum of 
Rs. 5,000 forming part of the joint family money was deposited by him in 
the Saraspur Mills, Limited, of Ahmedabad on April 30, 1932. It is an ad- 
mitted fact that this money was deposited and that it was deposited in the 
joint names of the plaintiff’s father Patel Tribhovandas Jamnadas and Bai 
Dahi his wife. A receipt (exhibit 95) given by the company contained these 
words : “ Tribhovandas Jamnadas is the owner of the money. After his life- 
time (which means after his death) Bai Dahi is to get the same.” Tribhovan- 
das died on September 20, 1932, and on February 22, 1934, the plaintiff sued 
Bai Dahi*to recover the amount of the deposit with interest. At that time 
the money was still with the Saraspur Mills, Ltd., and that company was made 
a defendant to the suit, and an interim injunction was given prohibiting the 
company from paying over the money to Bai Dahi. However, on April 27, 
1934, this interim injunction was discharged, and the money which amounted 
with interest to Rs. 5,300 was paid to Bai Dahi on security being given by 
her. The plaint was then amended, and defendant No. 2 was struck off from 
the record. The plaintiff seeks to recover the money on the ground that it 
belongs to him after the death of his father. 


The case set up by the defendant was that the plaintiff had separated from 
his father about twenty years before the suit and had no interest in the pro- 
perty which his father had at the time of his death. In any case she claimed 
to be entitled to the amount of the deposit receipt under the terms of exhi- 
bit 95. ` 

An issue was raised as to whether the plaintiff was divided from his father 
for the past twenty or twenty-two years as alleged by the defendant, But as 
regards this the parties agreed to be bound by the decision on the same issue 
which had been raised in another suit No. 1019 of 1938 brought by Bai Dahi 
for maintenance. The finding was that Tribhovandas was not separate from 
his son Keshavlal at the time of his death. In order to succeed in his suit 
it was however necessary for the plaintiff to show not only that he was joint 
with his father but that the money claimed in the suit was joint family pro- 
perty. In the maintenance suit the Judge who decided the case expressed 
the opinion that all the property which Tribhovandas had, including the 
amount of this deposit, must be deemed to be joint. But in fact there was no 
issue on that question which did not really arise in the maintenance suit. In 
the present suit the question undoubtedly does arise and must be determined, 
and an issue ought*to have been framed. Possibly the parties may have been 
under the impression that the judgment in the other case would dispose of 
the point, or it may have been simply overlooked. In any case this essential 
issue has not been raised. The learned trial Judge seemed to think that as 
the plaintiff did not in so many words allege in the plaint that there was an 
ancestral nucleus of joint family property, the suit might be liable to dis- 
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missal. We think however that it would have been impossible to take that 
course. It was the duty of the Court to frame the necessary issues, and 
although it is perfectly true that there is no presumption that a joint family 
possesses any property and no presumption that any particular item of pro- 
petty is joint family property, tthe plaintiff having definitely alleged that this 
deposit was joint family property an issue ought to have been raised, and 
the suit could not be dismissed. 

On the construction of the deposit receipt, the learned Judge took ‘the view 
that Tribhovandas had made a gift of the money to his wife and that there- 
fore the plaintiff was not entitled to recover it even on the assumption that it 
was joint family property. He relied on the rule of Hindu law that a Hindu 
father may make a gift of joint family moveables to his wife within reason- 
able limits, and he thought that the transaction in suit satisfied those condi- 
tions. The suit was accordingly dismissed, and the plaintiff has appealed. 

If we had found it possible to agree with the learned trial Judge on the 
question of the legal character of this transaction, we might have avoided 
having to remand the case. But we think he was mistaken in his construc- 
tion of the document. The appellant naturally relies on the decision of the 
Privy Council in Guran Diita v. Rem Ditta™ It was held there that the 
deposit by a Hindu of his own money in a bank in the joint-names of himself 
and wife, and on the terms that it is to be payable to either or the survivor, 
does not on his death constitute a gift by him to his wife, and that there is a 
resulting trust in his favour in the absence of proof of a contrary intention, 
there being no presumption of an intended advancement in favour of a wife. 
Ít was pointed out in the judgment of their Lordships that the general prin- 
ciple of equity applicable both in this country and in India is that in the 


case of a voluntary conveyance of property by a grantor, without any decla- 


ration of trust, there is-a resulting trust in favour of the grantor, unless it 
can be proved that an actual gift was intended. There is an exception to 
this rule in English law, and a gift to a wife is presumed where money be- 
longing to the husband is deposited at a bank in the name of a wife, or where 
a deposit is made as in the present case in the joint names of both husband 
and wife. But their Lordships further pointed out that this exception has 
not been admitted in Indian law and that there is no presumption of an in- 
tended advancement as there is in England, and consequently the general 
tule applies. The ownership of the money deposited under these circum- 
stances depends on the source from which it came. It is common ground 
here that Bai Dahi had no interest in the money at the time it was deposit- 
ed. It was either Tribhovandas’ property or the joint property of himself 
and his son. The Privy Council case therefore makes it perfectly clear that 
the mere fact that a deposit was made in the name of Bai Dahi does not 
show that a gift to her was intended. r 

The learned trial Judge apparently thought that this case could be distin- 
guished on the ground that the words “ payable to either or the survivor” 
are not in the deposit receipt with which we are concerned. It does not ap- 
pear however that their Lordships of the Privy Council attached particular 
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importance to these words, and undoubtedly it is not upon that ground that A.C.J. 
the decision was based. The fact that Bai Dahi’s name appeared in the de- 1942 
posit receipt not being any evidence to prove a gift the defendant has got to isaac 
prove it otherwise, and for that purpose all she has to rely upon is the recital ai BHOU AN: 
in the receipt that she was to get it on the death of her husband. But those DAS 
words obviously indicate a bequest rather than a gift of the money, and it v. 
is admitted that a Hindu father has no power to make a will in respect of PATAN 
joint family property. Broomfield J. 
Both in the Court below and in the argument before us reliance has been a=, «i 
placed on s. 19 of the Transfer of Property Act which provides :— 
“Where, on a transfer of property, an interest therein is created in favour of a 
person without specifying the time when it is to take effect, or in terms specifying 
that it is to take effect forthwith or on the happening of an event which must 
happen, such interest is vested, unless a contrary intention appears from the terms 
of the transfer.” 
But this assumes that there has been a transfer of property, and when the 
question is whether there has been a legal gift of money, we have to have re- 
gard to the provisions of ss. 122 and 123 of the Act. The former section 
says : 
“* Gift’ is the transfer of certain existing moveable or immoveable property made 
voluntarily and without consideration, by one person, called the donor, to another, 
called the donee, and! accepted by or on behalf of the donee. 
_ Such acceptance must be made during the lifetime of the donor and while he is 
still capable of giving.” 
So that clearly it is essential that there should be a transfer of the owner- 
ship of the property to the donee during the lifetime of the donor. Then it 
is provided in s. 123 :— 
“ _..For the purpose of making a gift of moveable property, the transfer may be 
effected either by a registered instrument signed as aforesaid or by delivery.” 
Mr. Thakor who appears for the respondent admitted that it is necessary 
to show that there was an intention on the part of Tribhovandas to give his 
wife an Immediate interest in the money, and he argued that it may be assum- 
ed that he had that intention because he said nothing about the money being 
paid to either or the survivor, and on the other hand did provide that on 
his death Bai Dahi was to get the money. But as I have said already, the 
latter recital serves rather as a bequest than as a gift, and the fact that Tri- 
bhovandas rather went out of his way, to say that he remained the owner of 
the property during his lifetime is very difficult indeed to reconcile with the 
théory that he intended to give his wife an immediate interest. On the ques- 
tion of construction, we think there can be no doubt that there was no gift 
of the money, and it is also clear that there is no such delivery of the pro- 
perty as is required to make a valid gift. 
In a somewhat similar case, Mrs. T. C. Paul v. Nathaniel Gopal Nath» 
where a husband made a fixed deposit of money in a bank repayable to him- 
self or his wife or survivor, it was held that this involved’ no delivery and 
was not therefore a gift to the wife. This case is cited by Sir Dinshah Mulla 
in his commentary on s. 123, and the learned author suggests that if the 
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A.C.J. deposit receipt had been given to the wife, that would have been proof of a 

1942  gift—meaning no doubt that that would have been a sufficient delivery to 

K a comply with the section. In this case Bai Dahi has neither alleged nor prov- 

ESHAVLAL : i ie : 

TrisHovan- €G that the deposit receipt was given to her, and even if it had been, the recital 

DAS of Tribhovandas’ ownership combined with the recital that it was only after 

~ P his death that Bai Dahi was to get the money, makes it impossible, we think, 
Bal DASI to hold that a gift was intended. 

Bro thin aj, We are bound to hold therefore that the plaintiff is entitled to succeed in 

a this case, presuming he is able to show that the family consisting of himself 

and his father possessed joint family property which included the sum of 

Rs. 5,000, which is the subject of this litigation’ For the determination of 

that question we must send the case back to the trial Court to record evidence 

and a finding. The parties are given liberty to adduce oral and documentary 

evidence. The finding should be returned within two months. The costs 

will abide the result. ° l 


~ 


Case sent back. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 


ae GURUNATH EKNATH SUKRE. 
J -J 
June 26 


LAXMIBAI GOVIND KANISTA.* E 


Civil Procedure Code (Act V of 1908), O. IX,-tr. 6, 13; O. XVII, 1..2—Adjourn- 
ment of suit—Failure of defendant to appear on adjourned date—Decree passed 
in favour of plaintiff on plaintiff's evidence—Application by defendant to set 
aside decree on ground that it was passed ex parte—Whether such application 

-~ to be dealt with on its merits. ; 

At an adjourned hearing of a case, where the plaintiff appears and the defend- 
ant does not, if the Court passes a decree after hearing the plaintiff's evidence, 
the decree so passed id ex parte and it is open to the defendant to apply to 
have it set aside under O. IX,.r. 13, Civil Procedure Code, 1908. 

Rukmansa Rajansa Vv. Shankargouda Basangouda’ and Basayya V. Allayy@, 
reconciled and distinguished. 


Suit for possession’ of land. ° 

One Gurunath (applicant) had filed a suit against Laxmibai ean 
and another for possession of certain lands The hearing of this suit was 
fixed for February 14, 1939, but was adjourned to February 16, 1939, on the 
application of the opponent’s pleader, who wanted the adjournment for his 
own convenience. On February 16; 1939, the opponent did not appear in 


* Civil Revision Application No. '  * passed by J. H. Mehta, Subordinate 
348 of 1941, from an order made by Judge at Barsi, in Miscellaneous 
M. C. Shah, Assistant Judge at - - Application No. 16 of 1939. 
Sholapur, in Miscellaneous Appeal 1 (1940) 42 Bom. L. R. 1111. 


No. 19 of 1940, reversing the order 2 (1925) 27 Bom. L. R. 477. 
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Court and her pleader applied for an adjournment which was refused. The 
opponent’s pleader thereupon withdrew from the case stating that he had no 
instructions. The trial Judge then heard the evidence of the applicant and 
gave judgment in his favour. ‘On the same day, after the decree was passed, 
the opponent applied to the trial Judge to set the judgment aside on the 
ground that it had been passed ex parte. The trial Judge dismissed the 
application observing as follows :-— 


ét 


..The suit was decided and a decree passed against her on merits. The 
judgment shows that plaintiff was examined and the decision is given on merits of 
each issue, some of which were found to be entirely worthless. Now such a decree 
is different from one passed ex parte and this is clear from the decision of the 
learned Chief Justice Sir John Beaumont and Mr. Justice Sen in Goswani Shri 
Valiablalji v. Kapurchand Jarupj?.... It is made.clear therein that it is in the 
Court’s discretion whether to proceed ex parte in such cases under O. XVII, r. 2, 
or to give decision on merits so as to deprive defendant of the remedy of applying 
for setting aside the decree under O. IX, r, 13. The learned Sub-Judge in the pre- 
sent case took the latter course and the applicant has therefore lost the remedy 
which she now seeks.” 

On appeal the Assistant Judge reversed the order of the trial Court and 
observed as follows in his judgment :— 

“..The learned Judge below, Mr. Mehta, has no doubt found that the decree 
was passed on the merits but I am unable to agree with his view. In all cases 
where an ex parte decree is passed against the defendant some evidence has to be 
recorded and there is nothing in the present case to show that Mr. Gadgil in record- 
ing the evidence of the plamtiff and passing a decree in his favour has heard the 
suit on the merits.... It seems to me that Mr. Gadgil has proceeded under 
O. XVII, r. 2, read with O. IX, r. 6, Civil Procedure Code, and not under O. XVII 
r. 3, Civil Procedure Code. In this view it is unnecessary to refer to the case 
reported in the Times of India, a cutting whereof has been filed in this case, to 
which the learned trial Judge has referred. It is true that the case has not been 
reported in the- official reports, but the judgment is entitled to the highest respect 
and I would have certainly adopted the principle Jaid down in it if it was neces- 
sary to do so. But as it is I find that the decree in this case was not passed on 
the merits, but was passed ex parte and that the present application does lie.” 


The applicant applied to the High Court in revision. 


P.B. Gajendragadkar, for the applicant. 
M. H. Chhatrapati, for the opponent. 


Beaumont C. J. This is a revision application against an order made 
in appeal by the Assistant Judge of Sholapur. The matter has been referred 
to a bench, because it was thought that there is some conflict between the 
decisions of this Court in Basayya v. Allayya! and Rukmansa Rajansa V. 
Shankargouda Basangouda?, and that this case is one of a similar character. 
In point of fact, this case is governed by different considerations. 

The difficulty which arises in all these cases is as to the application of 
O. IX in cases in which there has been an adjournment, and which fall 
under O. XVII, r. 2, of the Civil Procedure Code, 1908. In the present case the 
hearing was fixed for February 14, 1939, and there was an adjournment to 
February 16, and on that date the defendant applied for a further adjourn- 


1. (1925) 27 Bom. L. R. 477. 2 (1940) 42 Bom. L. R. 1111. 
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ment which was refused. The learned trial Judge then heard the evidence 
of the plaintiff, and gave judgment in his favour. Subsequently the defend- 
ant applied under O. IX, r. 13; of the Civil Procedure Code, to set the judg- 
ment aside, on the ground that it had been passed ex parte. The learned 
trial Judge held that the decree was not made ex parte, but was passed on 
merits, and, therefore, it could only be reversed in appeal. In appeal the 


` learned Assistant Judge held that the decree had been passed ex parte, and 


that the learned trial Judge ought, therefore, to have dealt with the applica 
tion to set it aside under O. IX, r. 13. 

Now, O. XVII, r. 2, deals with cases which have been adjourned, and pro- 
vides, “ where, on any day to which the hearing of the suit is adjourned, the 
parties or any of them fail to appear, the Court may proceed to dispose of 
the suit in one of the modes directed in that behalf by O. IX or make such 
other order at it thinks fit.” In Rukmansa Rajansa v. Shonkargouda Basan- 
gouda (supra), the plaintiff had failed to appear at the hearing pf an ad- 
journed suit, and in such a case O. IX, r. 8, provides that the Court shalt 
make an order that the.suit be dismissed, except so far as the defendant ad- 
mits the claim. Then r. 9 enables the plaintiff, where a suit has been dis- 
missed under r. 8, to apply to get the dismissal set aside on the terms men- 
tioned. In that case the Court pointed out that under O. XVII, r. 2, the 
Court could proceed with the matter under O. IX or make such other order 
as it thought fit, and that if there was proper material before it, the Court 
might pass an order on merits. In that particular case, the Court held that 
there was no material on which the Court could make an order on merits, 
and this would generally be so if the plaintiff has not appeared. But it is 
possible that in such a case there might be material which would enable the 
Court to deal with the plaintiff’s claim, in whole or in part, on merits. The 
suggested conflict between that case and the case of Basayye v. Allayya, which 
was also a case of the plaintiff being in default, is that the Court did in that 
case express the view that the Judge was bound to make an order under r. 9 
of O. TX. It is true that the Court did not refer to the concluding words in 
O. XVII, r. 2, which give the Court a discretion to make such other order 
as it thinks fit, but presumably the Court considered that there was no-case 
for acting under that power, and that it was not material to mention it. In 
my view there 1s no real conflict between the two cases. 

But the present case is not a case of a plaintiff in ‘default ; it is a case of 
a defendant in default, and, as to that, different provisions of O. IX applv. 
Rule 6 provides that where the plaintiff appears and the defendant does not 
appear at the hearing, and it is proved that the summons was duly served. 
the Court may proceed ex pante; and then under r. 13 where a decree is 
made ex parte against a defendant, he may apply to the Court to set the 
order aside. A direction that the Court may proceed ex parte does not mean 
that the Court may decree the plaintiff’s case without hearing any evidence 
because the defendant is absent. It means that the Court can hear the 
evidence of the plaintiff in the absence of the defendant, and make such order 
as that evidence justifies. In dealing with an adjourned case under O. XVII, 
r. 2, in the absence of the defendant, I find it difficult to see what course is 
open to the Court except to grant an adjournment to enable the defendant to 
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But if the latter course is 


adopted, as it was in this case, the defendant is entitled under r. 13 of O. IX 


to apply to get the decree set aside. In the present case such an application 


was made, and I agree with the learned Assistant Judge that the learned trial 


Judge was bound to deal with that application on its merits. 


The learned 
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Judge seems to have thought that his original order was not passed ex parte LAXMIBAI 
because it was based on evidence, but that is wrong. 
The decision of the learned Assistant Judge was right, and the application 


will be dismissed with costs. 


WASSOODEW J. I agree. 


Application dismissed. 


Before Sir John Beaumont, Kt., Chief Justice. 


MURARRAO NARSINGRAO MUTALIK DESAI 


v. 


GOVIND SANTU BHOSALE.* 


Bombay Small Holders Relief Act (Bom. VIII of 1938), Sec. 9(1)t—Smail holding— 
P` Agriculturist tenant—Payment of rent for current year within prescribed period 
—Non-payment of arrears due—Whether such non-payment justifies eviction of 
tenani—Payment of rent by one of two joint tenants—Such payment enures 


for benefit of both. 


Under s. 9(1) of the Bombay Small Holders Relief Act, 1938, the payment 
of rent within the prescribed period refers to the rent for the current year only, 


and has no reference to the unpaid arrears for past years. 


Such a payment 


by one alone of the joint tenants enures for the benefit of all joint tenants. 


SuIT in ejectment under the Bombay Small Holders Relief Act, 1938. 


The plaintiff Murarrao was the owner of the lands in suit. 


The lands 


measured 1 acre 23 gunthas in Survey No. 221 and 2 acres 11 gunthas in 


Survey No. 242 in the village of Nidasoshi in the taluka of Hukeri. 


* Civil Revision Application No. 
530 of 1941, from an order passed 
by H. K. Kittur, Mamlatdar of 
Hfikeri, and upheld in revision by 
’ C. N; Millard, Collector, Belgaum. 

+The sub-section runs as fol- 
lows :— 

9. (1) Notwithstanding any law 
for the time being in force or any 
contract between the parties, no 
tenant who has been in possession 
of land used for the purpose of agri- 
culture uninterruptedly from the 
first day of January 1932, shall, in 
pursuance of any decree or order of 


The 


any Court, be evicted from such 
land, if such tenant tenders subject 
to the provisions of section 10, to 
the landlord or any person acting 
on his behalf before the 15th day of 
May 1940, rent due in respect of 
the land for the year ending with 
the 30th day of June 1940, and is 
willing to hold the land thereafter 
as a tenant on the same terms and 
conditions on which he was holding 
the same at the date when the cause 
of action arose to the landlord for 
the purpose of evicting him. 
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lands were let jointly to two agriculturists, Govind and Narasinga (defend- 
ants) who were brothers. 
- The rent of the lands for the year 1939-40 was paid by Govind alone before 
May 15, 1940, though rents for the previous years had remained unpaid. 

The plaintiff therefore sued in the Mamlatdar’s Court to recover possession 
of the lands demised on the ground that the tenancy had come to an end 
by non-payment of arrears of “rent due, and that at any rate Narasinga not 
having paid any rent at all was in default and had rendered himself liable to 
be evicted from his portion of the lands. i 

The Mamlatdar dismissed the suit, observing.— 

“It is true that both defendants are in arrears of plaintiff's rental dues in respect 
of previous years. But the Bombay Small Holders Relief Act does not lay down 
anything to say that its benefit should be derived to tenants who are in arrears of 


rent for previous years or rent in respect of any period after the enactment was 
brought on the statute book.” 

In revision the Collector upheld the order of dismissal, for the *following 
reasons :— 

“ Neither of the two defendants was in possession of a separate and defined por- 
tion independently of the other. The tenancy being joint, the liability to pay rent 
is also joint. Consequently one tenant cannot be evicted without destroying the 
joint tenancy.” 


The plaintiff applied to the High Court in revision. 


A. G. Desai, for the applicant. 
B. M, Kalagate, for opponent No, 1. 


BEAUMONT C. J. This is an application in revision against an order 
passed by the Mamlatdar refusing to decree possession in favour of the land- 
lord, which was upheld by the Collector of Belgaum. 

The points which arise are under the Bombay Small Holders Relief Act 
of 1938. That ‘Act, as originally passed, was to remain in force up to 
March 31, 1939, that is to say, for one year. It has subsequently been ex- 
tended for a year in 1939, 1940, and 1941. I am concerned with the ex- 
tension in 1940, because the present suit was filed in 1940. Now, under 
s. 9(1), as extended in the year 1940, it is provided that no tenant, who in 
effect is an agriculturist, shall be evicted, if such tenant tenders to the land- 
lord or any person acting on his behalf before May 15, 1940, rent due 
in respect of the land for the year ending with June 30, 1940, ‘and is 
willing to hold the land thereafter as a tenant on the same terms and con- 
ditions on which he was holding the same at the date when the cause of actien 
arose to the landlord for the purpose of evicting him. There were two 
tenants, who were joint holders of the tenancy, one of whom did not appear. 


' The Mamlatdar found as a fact that the rent had been paid before May‘ 15, 


1940, for the year ending June 30, 1940, but that rent due for previous years 
had not been paid. This he held to be irrelevant for the purpose of s. 9(1), 
and I agree’ with him. 

Mr.- Desai contends that the legislature cannot have intended to protect 
a tenant who was in arrears with his rent for past years, although not for 
the current year. I can only judge of the intention of the legislature from 
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the language of the text. All that has to be paid before May 15, 1940, A. C.J. 
is the rent due, not down to June 30, 1940, but for the year ending June 30, 1942 


1940. Therefore, I agree with the Mamlatdar that the omission to pay rent M aa 
in previous years does not defeat the tenant’s claim to protection under the N see 


Act. v. 
Then it is said that the tenant who did not appear in the proceedings has GovIND 
not expressed his willingness to hold the land on the same terms and con- SANTU 
ditions as formerly. But, again, I think that the wording of the Act is too pio CJ. 
strong for Mr. Desai’s contention to prevail. It provides that no tenant PER 
shall be evicted, if he pays rent for the year, and is willing to hold the land 
as formerly. One of these two tenants has expressed his willingness to hold 
the land, and, therefore, he cannot be evicted. 
Mr. Desai’s argument would involve redrafting the section, first, by pro- 
viding that rent must be paid not for the current year, but up to the end of 
the current» year, and, secondly, by providing that the tenant must express 
his willingness that he and his co-tenants will continue on the same terms 
as before. That is not what the Act says. A tenant who has expressed 
his willingness is entitled to continue, and as it is useless to evict one of two 
joint tenants, leaving the other in occupation, I think the order of the Mam- 
latdar and the Collector was right. 
The application is dismissed with costs. 


Application dismissed. 


~ 


Before Mr. Justice Wasscodew, 


SHIDRAO NARAYAN RAO GUMASTE PATIL 1942 
v. aan gael 

March 6. 
THE MUNICIPALITY OF ATHNI.* occas 


Indian Limitation Act (IX of 1908), art. 132—Bombay District Municipal Act 
(Bom, IIT of 1901), Sec. 87—Arrears of house-tax—Claim by Municipality of 
arrears for twelve years before suit—Whether claim time-barred—-General sani- 
tary cess—Imposition of such cess in form of rate on building or land whether 
permissible—Whether claim to such cess governed by art, 132—Maxim—Ex- 
pressio unius est exclusio alterius. 

A claim to recover arrears of house-tax, which is a rate on buildings, as also 
a claim to recover arrears of general sanitary cess, if made a tax imposed 
in the form of a rate on buildings; both being under s. 87 of the Bombay 
District Municipal Act, 1901, are first charges on buildings in respect of which 
they are levied, and are governed by art. 132 of the Indian Limitation Act, 1908. 

Bangra Municipality v. Vanechandt, distinguished. 

The ruld expressio unius est exclusio alterius has to be applied with great 

caution, for it is not of universal application and it cannot be applied unless 


* Second Appeal No. 122 of 1940, decree passed by V. N. Palekar, Sub- 
from the decision of M. B. Honavar, ordinate Judge at Athni, in Regular 
Assistant Judge at Belgaum, in Ap- Civil Suit No. 163 of 1936. 
peal No. 129 of 1938, modifying the 1 (19383) 35 Bom. L. R. 599. 
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the statute by its language shows that all things different im genus and des- 
~ cription from those which are enumerated are intended to be excluded. 


SuIT for money. 


NARAYANRAO The Municipality of Athni (plaintiff) filed the present suit on July 20, 


Uv. 
ATHNI MUNI- 
CIPALITY 


1936, against one Shidrao (defendant), who was the owner-of certain pro- 
perties situated within the municipal district, to recover Rs. 597-0-6 as arrears 
of house-tax and general sanitary cess due from him for a period extending 
over twelve years before the suit and also interest on those arrears. The 
plaintiff alleged that according to s. 87 of the Bombay District Municipal 
Act, 1901, the payment of these taxes was a charge on the house property in 
respect of which they were payable and that, therefore, under art. 132 of the 
Indian Limitation Act, 1908, they could claim arrears of twelve years. The 
defendant inter alia contended that the claim for more than three years was 


- not in time. é 


The trial Court held that house-tax alone was a charge on the property 
under s. 87 of the Bombay District Municipal Act and that there was no 
such charge in respect of the general sanitary cess. The trial Judge passed 
a decree for Rs. 441-9-11 observing as follows :— 


“In the above case (Bendra Municipality V. Vanechand, 35 Bom. L. R. 599), the 
question involved was with respect to the house-tax, water-tax, and the special 
Sanitary cess. It was, however, conceded as reported at p. 601 that in regard to 
the rights under s. 112, both the water-tax and the special sanitary cess stood on 
the same footing vis à vis s. 112. The argument with regard to the use of the 
words ‘in the form of a rate’ was also advanced in that case and it was submitted 
that whereas in fact the special sanitary cess was assessed and levied as a rate on 
buildings it came under the operation of s. 112. Thatpcontention was not accepted 
and it was specifically decided that the only tax that came under s, 112 was the house- 
tax authorised under s, 69{2) (pp. 602 and 603). In my opinion, that case clearly 
concludes that the Municipality is entitled to claim a charge on the property only 
for the arrears of house-tax levied in the present suit under s. 69(4). That being 
so, the plaintiffs can claim a charge over the properties only for arrears of house- 
tax.” 


On appeal the Assistant Judge allowed the claim of the plaintiff to the 
house-tax and general sanitary cess, holding that it was not barred by limi- 
tation. He observed as follows in his judgment :— 


“...On reading the report of the Bandra Municipalsty case, it would appear that a 
reference was made to the rules of the Bandra Municipality framed under s. 58. 
cl. (7), of the Boroughs Act and that it was found thai there was a difference in. 
the general sanitary cess and house-tax and the special sanitary cess regarding the 
rules prescribing the various taxes to be levied. It may be that the ultimate 
decision in the case was based on the rules of the Municipality which showed that 
the special sanitary cess was not a tax imposed in the form of a rate on buildings 
just as house-iax and general sanitary cess were. It cannot, therefore, be said that 
the decision in Bandra Municipality's case lays down that®except house-tax any 
other tax imposed by the Municipality is in the form of a 1ate on lands or build- 
ings within the meaning of ¢ 112 of the Municipal Boroughs Act, although the 
head-note of the case creates that impression. I am, therefore, of the opinion that 
if the rules of the Athni Municipality framed under s. 46, cl. (1), of the District 
Municipal Act, show that the general sanitary cess is a tax imposed in the form of 
a rate on buildings then it cam be said that it comes within s. 87 of the District 
Municipal Act. and will be a charge on the building, 
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“Section 87 says : ‘all sums due on account of any tax imposed in the form of a 
rate on lands or buildings or on both mentioned in s. 68, shall subject to prior 
payment of land revenue, if any, due to His Majesty thereupon be a first charge 
upon the building or land in respect of which such charge is leviable ...’. Tax is 
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defined in s, 3(14) of the Act as ‘tax shall include any toll, rate, cess, fee or other NARAYANRAO 


impost leviable under this Act. Section 68 of the Act- mentions from whom pri- 


V. 


marily tax imposed in the form of a rate on buildings or lands is leviable. It will ATHNI MUNI- 


be seen from that section that such taxes are leviable primarily from the actual 
occupier of the property upon which the said taxes are assessed. So reading s. 87 
by substituting the word ‘ cess’ for the word ‘tax’, it will be clear that any cess im- 
posed in the form of a rate on lands or buildings will be recoverable as a charge upon 
the ‘building. If it was intended that this section should apply to the house-tax 
mentioned in s. 59, cl. (b) (1), and not to the various other taxes or cesses mention- 
ed in other clauses of s. 59, the wording of s. 87 would have been entirely different 
and it would have been only said that all sums due on account of a rate on buildings 
or lands or both were recoverable as a first charge upon the building or land, etc. 
To me it seems that the clear meaning of s. 87 is that it is intended to apply to 


all taxes imposed in the form of a rate on lands or buildings and not merely twa ` 


rate on buildings or lands”, 


The defendant appealed to the High Court. © 


R. A. Jahagirdar, for the appellant. 
B. D. Belvi, for the respondent. 


WassooDEw J. This is a second appeal from a decision of the learned 
Assistant Judge of Belgaum. The plaintiff, the Municipality of Athni, insti- 
tuted this action against the defendant, who is an owner of certain properties 
situated within the municipal district, to recover arrears of house-tax and 
general sanitary cess due from him for a period extending over twelve years 
before the suit and also interest on those arrears. The defendant contended 
inter alia that the claim was barred by limitation. The trial Court thought 
that the claim to the general sanitary cess was so barred, but allowed the 
claim to the house-tax and passed a decree for the said tax in the amount of 
Rs. 332 with interest thereon. It directed that the tax should be recovered 
by sale of the properties described in the plaint belonging to the defendant. 


Against that decree both parties appealed. The plaintiff appealed against the, 


rejection of the claim to the general sanitary cess, while the defendant ap- 
pealed against the decree against him. The learned Assistant Judge in first 
appeal disallowed the claim to interest but allowed the claim of the Munici- 
pality to the house-tax and general sanitary cess holding that it was not 
barréd by limitation. Against that decree the defendant has appealed. 
Mr. Jahagirdar for the appellant in view of the written statement has not 
questioned the legality of the imposition. But he maintains that the claim 
of the Municipglity being for money payable by the defendant, is governed 
by art. 62 of the Indian Limitation Act, 1908, and not by art. 132 of that 


Act which has been applied by the lower appellate Court. The learned As-. 


sistant Judge thought that art. 132 applied as the sums claimed were a first 


charge on the properties in respect of which they were levied. In his opinion, 


both the house-tax and the general sanitary cess were taxes imposed in the form 
of a rate on lands or buildings or on both within the meaning of s. 87 of the 
Bombay District Municipal Act (Bom. IH of 1901), which regulates the 


CIPALITY 


852 THB BOMBAY LAW REPORTER. (VOL. XLIV. 


A.C.J. recovery of taxes by the Municipality and therefore by virtue of the rules of 
1942 the Municipality were a first charge upon the building or land, in respéct 
A of which the taxes were levied. _ 
NARAYANRAO The question with regard to the claim for house-tax presents no difficulty, 
v. for, it is conceded before me that it is a rate on lands or buildings or on both 
ATHNI MUNI- and therefore under s. 87 of the Bombay District Municipal Act the sums 
CIPALITY due on account of the house-tax is a first charge upon the building or land 
Wissen J. in respect of which it is leviable. Section 87 provides as follows :— 

— “ AI sums due on account of any tax imposed in the form of a rate on lands or 
buildings or on both, mentioned in section 68, shall ... be a first charge upon the 
building or land, in respect of which such tax is leviable.” ... 

Mr. Jahagirdar contends that even if house-tax is a rate on lands or buildings 
art. 132 of the Indian Limitation Act will not apply, because, he says, that 
that article applies to a claim to enforce payment of money which is by agree- 
ment of parties charged upon immoveable property. There is no ‘such quali- 
fication in the article itself and under s. 100 of the Transfer of Property Act 
a “charge” is not restricted to a charge created by the agreement of parties. 
That section applies also to charges arising by the operation of law. The 
charge relating to a sum off money due on account of house-tax is such a 
charge by reason of the Municipal Rules and s. 87 of the Bombay District 
Municipal Act. Therefore the claim to the house-tax is clearly in time being 
instituted within twelve years when it became recoverable. 

The claim with regard to the levy of the general sanitary cess is not so easy 
to determine. Section 59 of the Bombay District Municipal Act gives the 
Municipality the right to impose certain taxes indicated therein. Those are, 
so far as their enumeration is material :— 

(¢) a rate‘on buildings or lands or both, situate within the municipal district ; 

(vt) a special sanitary cess upon private latrines, premises or compounds cleansed 
by municipal agency, after notice given as hereinafter required ; 

(vit) a general sanitary cess for the construction or maintenance, or both con- 

struction and maintenance, of public latrines, and for the removal and disposal of 
refuse. 
Under s. 60 of the Act before imposing a tax the Municipality has to observe 
certain preliminary proceduré. It has under cl. (a) (i) to select for the purpose 
one or other of the taxes specified in s. 59 ; and under cl. (i) to prepare rules 
for the purposes of cl. (4) of s. 46 prescribing the tax selected ; and to specify 
according to cl. (iv) the amount for which, or the rate at which, it is desiied 
to make the class or classes of persons or of property, or of both, liable. « 

The Municipality has made its choice by selecting the tax described in 
s. 59(vit) namely “ the general sanitary cess ” and under the powers conferred 
on it by sub-cl. (iv). of cl. (a) of s. 60 it has fixed the amount for or the rate 
at which the class of property of the tax-payer is liable. It’ has also ‘pres- 
cribed rules under sub-cl. (47) in accordance with cl. (4) of s. 46. That rule 
is in Schedule E to r. 232 of the Athni Municipality Rules. Serial No. 4 of 
the Schedule deals with the general sanitary cess. The class of property 
made liable is stated in column 3 as follows :—“ All buildings and houses ”’. 
Then follows in column 4 the amount for and the rate at which such class 
of property is made liable and it provides that “ houses which are assessed - 
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at house-tax of Rs. 3 or more are liable to pay a tax of Re. 1-8-0 per annum A.C.J. 
(see column 5) and houses assessed at less than Rs. 3, half the amount of 1942 
house-tax”’. Apparently according to that rule the amount of the tax is to T 
: aa..  SHIDRAO 

be computed according to the annual rental or rate at which the building is NARAYANRAO 
assessed. That is the basis for fixing the tax. Prima facie therefore the tax v. 
assumes the form of a rate on building within s. 87 of the Act. ATHNI MUNI- 

Mr. Jahagirdar contends that the imposition of this tax is not a rate on CIPALITY 
building, and that s. 87 applies only to house-tax or in other words tax men- Wassoodew }. 
tioned in s. 59(a@) (i), that is, “a rate on buildings or lands or both, situate paS 
within the municipal district” and not to any other tax in whatever form 
it may be imposed. That is his first line of’argument. The legislature in 
dealing with the first class of taxes in s. 59 has described it as “a rate on 
buildings or lands ”. Section 63 which deals with assessment of liability for 
rates says :— 

“(1) Wen a rate on buildings or lands or both is imposed, the Municipality shall 
cause an assessment-list of all buildings, or lands, or buildings and lands in the 
municipal district to be prepared containing [several particulars] ”. 


It evidently deals with the first class of taxes, namely, “the rate on buildings 
or lands”. But the language of s. 68, to which reference is made in s. 87, 
recognizes a distinction between “a rate on buildings or lands” and “a tax 
imposed in the form of a rate on lands or buildings or on both”. Section 68 
says :— 

“ Every tax imposed in the form of a rate on buildings or lands or on both, shall 

be leviable primarily from the actual occupier of the property upon which the said 
taxes are assessed, if he is the owner of the buildings or land,” etc. 
The phraseology in s. 87 follows s. 68 for. it says : “ All sums due on account 
of any tax imposed in the form of a rate on lands or buildings or on both ”. 
Mr. Jahagirdar contends that both ss. 68 and 87 are intended to deal with 
the tax specified in s. 59(@) (2) that is, a rate or tax on buildings or lands 
and therefore may well apply to house-tax alone. It is difficult to agree with 
that view, for the language is intended to cover any other tax which is im- 
posed in the form of a rate on buildings or lands. I was referred to the case 
of Bandra Municipality v. Vanechiand: for the view that the general sanitary 
cess cannot be made a charge on property. That case was decided by reference 
to certain provisions of the Bombay Municipal Boroughs Act (Bom. XVIII 
of 1925) and the rules of the Bandra Municipality. Here we are not deal- 
ing with the Bombay Municipal Boroughs Act. Although s. 73 of that Act 
is in pari materia with s. 59 of the Bombay District Municipal Act, we do 
not know in what form the rules were framed by the Bandra Municipality. 
I do not think in the view I take of the Bombay District Municipal Act and 
the rules of the Athni Municipality that that decision would be an authority 
governing the presemt case. The question as to the legality of the imposition 
was never directly raised in the lower Courts. If the imposition is legal, 
then undoubtedly under s. 87 of the Bombay District Municipal Act it would 
be a first charge on the building or land and therefore art. 132 of the Indian 
Limitation Act would apply. 


1 (1933) 35 Bom, L, R. 599, 
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A.C. J. In my opinion, the form in which the tax is imposed is legal. As I have 
1942 said, s. 60 of the Bombay District Municipal ‘Act gives the power to the 
PE Municipality to frame rules specifying the amount for which, or the rate at 

SIDRAN which, it is desired to make the classes of property referred to in cl. (ii) 

NARAYANRAO |. os , te 
y. ‘liable. Clause (iii) of that section confers the power on the Municipality 
ATHNI Muni- to make rules specifying the class or classes of persons or of property, or of 
CIPALITY both, which the Municipality desires to make liable. The Municipality having 
aren J. made its selection of the tax under s. 60(a@) (2), it has to say under cl. (tw) 
— at what rate it shall be recovered, and for that purpose it can specify the 
manner in which that rate can be fixed or lay down the basis for comput- 
ing the amount of the tax. In so doing the Municipality may say that the 
rate shall take the form of a rate assessed on buildings. Prima facie a rule 
of that kind is therefore within its powers. 
But it is pointed out that wherever the legislature contemplated that the 
Municipality after selecting a tax specified in s. 59 should have the power to 
impose that tax in the form of a rate assessed on buildings or Jands, it has 
conferred that power expressly, and that having omitted to do so in the case 
of the “general sanitary cess” it must be deemed to have denied such power 
to the Municipality. In support of that view I was referred to s. 59(b) (viii) 
which says as follows :— . 
“a water-rate or water-rates, for water supplied by the Municipality, which may 
be imposed in the form of a rate assessed on buildings and lands,” 


Similarly cl. (c) of the proviso to that section says :— 


“the Municipality in lieu of imposing separately any iwo or more of the taxes 
described in clauses (2), (viz), (viii) and (ix) may impose a consolidated tax assess- 
ed as a rate on buildings or lands, or both situate within the municipal district”. 


The rule expressio untus est exclusio alterius has to be applied with great 
caution, for it is not of universal application and it cannot be applied unless 
the statute by its language shows that all things different in genus and des- 
cription from those which are enumerated are intended to be excluded. The 
above clauses are in my opinion merely enumerative. When the Act 
gives general powers to the Municipality to fix) the amount or rate at which 
it desires to make the class or classes of persons or property liable, it is not 
proper to suggest that, because some specific instances are enumerated where- 
in it is said that the Municipality can impose rates upon certain basis, such 
enumeration has the effect of limiting the Municipality’s choice of the bases 
upon which the taxes can be levied. The powers conferred on the Munici- 
pality by s. 60(æ) (iv) are in my opinion sufficiently wide to permit it to 
impose the general sanitary cess in the form of a rate on building or land, 
and there is no inconsistency in the rules framed by the Municipality. There- 
fore I do not think that the levy is ultra vires of the Municipality. Conse- 
quently the tax selected being in the form of a rate assessed on buildings or 
lands or on both, is a first charge on-the building under s. 87 of the Act, and 
therefore the claim of the Municipality to recover the arrears of that tax for 
twelve years is within time under art. 132 of the Indian Limitation Act. 
Consequently this appeal fails and will be dismissed with costs. It is said 
that as the tax is recoverable from the property in respect of which it is 
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levied, the decrce should have directed the sales of the different properties A.C. J. 
of the plaintiff in respect of which the various sums are due. That is correct 1942 
and the decree shall be amended accordingly. In other respects it is main- RJ 
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tained. 
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- 9. 
Appeal dismissed. ATHNI MUNI- 


CIPALITY 
Wasscodew J. 
Before Mr. Justice Divatia and Mr. Justice Sen. 
i GOPALDAS HIRALAL MARWADI 1942 
v. 
June 24, 
MAHADU DAGDU PATIL.* OPA 


Civil Procedure Code (Act V of 1908), O. XXXIV; 0O. XXXVIII, rr. 5, 612): 
0. XLII, +. 1(q)—Dekkhan Agriculturist’ Relief Act (XVII of 1879), 
Sec. 15 B—Decree m mortgage suit under s. 15 B—Whether such decree ter- 
minates suit—Application made after decree, for attachment before judgment 
—Maintainability of such application—-Interim order for attachment withdrawn 
by Court after hearing parttes—Order withdrawing attachment whether appeal- 
able. 

A decree made in a mortgage suit under s, 15B of the Dekkhan Agriculturists’ 
Relief Act, 1879, terminates the suit; and an application made thereafter for 
attachment before judgment is not maintainable as it cannot be regarded as 
an application at any stage of the suit within the meaning of that expression 
in O, XXXVIII, r. 5, of the Civil Procedure Code, 1908. 

The cases of Kashinath v. Rama Sakhya v. Suklal2 Hirachand Khemchand 
v. Aba Lala, and Ramikrishne v. Ramchandra’ are not in conflict with the 
cases of Mancherji v. Thakordas’ and Kashinath Rudrappa v. Rameya.s 

Where the Court once makes an order for interim or conditional attachment 
before judgment and after hearing both sides withdraws it, such order of with- 
drawal falls under 0. XXXVIII, r. 6(2), of the Civil Procedure Code, 1908, 

‘‘and is therefore appealable. 

- Chokhey Lal v. Sri Kishen? and Kedarnath Himatsinghka v. Tejpal Mu- 

waris followed. 


APPLICATION for attachment before judgment, 

One Mahadu (defendant No. 1), who was an agriculturist, had mortgaged 
some of his property to Gopaldas (plaintiff). A consent decree was taken by 
the parties on November 22, 1938. The decree provided for the payment of 
the mortgage amount by instalments and sale of the mortgaged property in 


* First Appeal No. 135 of 1940, 3 (1921) I. L. R. 46 Bom. 761, 
from the decision of "M. H. Mehia, S. c. 24 Bom. L. R. 269, - 
First Class Subordinate Judge at 4 (1980) 32 Bom. L. R. 1093. 
Dhulia, in Miscellaneous - Application 5 (19%) I. L. R. 31 Bom. 120, 
No. 135 of 1939, in Suit No. 409 of s. c. 8 Bom. L. R. 963. 
1937. 6 (1936) 38 Bom. L. R. 562, F.B. 

1 (1916) 18 Bom. L. R. 475. 7, (1931) 30 A. L. J. 228. 

2 (1923) 25 Bom, L. R, 1214. ' 8 (1934y L L. R.-14 Pat. 1. 
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default of payment of instalments, and it also provided for personal remedy 
in case of deficit. On June 30, 1939, the plaintiff made the present application 
to attach certain property of the defendant other than the mortgaged property 
on the ground that there was likelihood of a deficit occurring after the sale'of 
the mortgaged property and as the defendant was trying to do away with his 
other property. The trial Judge rejected the application observing as 
follows :— 

“Obviously O. XXXVIII, r. 5; upon which Mr. Ghaskabdi relies, applies ta an 
attachment before judgment and not to an attachment after judgment. He relies 
upon 'Shridhar v. Laxman, 33 Bom. 514, and several other cases but they refer to 
attachment before judgment. I admit that an attachment before judgment may be 
granted in æ suit on a mortgage. But here there is no suit for it has erided in a 
decree. Nor is there any execution proceeding before us because the first instal- 
ment becomes due on January 15, 1940. 

Moreover the decree provides that in case of deposit the deficit amount shall be 
recovered from defendants Nos. 1 to 3 and from the joint family property of de- 
fendant No. 4. Therefore, unless the mortgaged property is sold, one cannot say 
whether there would be a deficit. 

This application is, therefore, not maintainable either as a proceeding in a suit ar 
as a proceeding in execution.” 

The plaintiff appealed to the High Court. 


A. G. Desai, for the appellant. l 
P. B. Gajendragadkar, for the respondent. 


.DivaTiA J. This is an appeal by the plaintiff against an order rejecting 
his application for attachment of certain property belonging to his judgment- 
debtor.- The defendant, who is an agriculturist, had mortgaged some of his 


_ property to the plaintiff and a consent decree was taken by the parties on 


November 22, 1938. The decree directed that the decretal amount was to 
be paid by instalments of Rs. 600 per year and the first instalrnent was to 
be paid on January 15, 1940; on failure to pay any instalment the plaintiff 
was to apply: to the Court under s. 15B of the Dekkhan Agriculturists’ Relief 
Act to realise the instalment and on failure to pay any two instalments the 
plaintiff was to realise the whole amount by sale of the mortgaged property ; 
if there was any deficit, it was to be realised from defendants Nos. 1, 3 and 
4 and from the joint family property of defendant No. 2. After the decree 
was taken the plaintiff made the present application on June 30, 1939, by 
which he sought to attach certain property of the judgment-debtor other than 
the mortgaged property on the ground that there was likelihood of a_-deficit 
occurring after the sale of the mortgaged property, and as the defendant was 
trying, to do away with his other property, it was necessary to protect the 
plaintiffs interest by attachment of that unmortgaged property of the judg- 
ment-debtor. The application appears to have been made under O. XXXVIII, 
r. 5, which applies to attachment before judgment. The learned Judge’ re- 
jected it as not maintainable on the ground that the mortgage-decree had 
already been passed and the suit having been therefore terminated, no appli- 
cation for attachment before judgment could be filed at that stage. He was 
also of the opinion that the application was premature as it cannot be filed 
unless it was found that there was a deficit after the sale of the mortgaged 
property. It was contended before him that the application was maintainable 
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in any case under the inherent jurisdiction of the Court under-s. 151 of the 
. Civil Procedure Code, but that contention was rejected on the ground that 
it did not fellow that the Court had power to grant such attachment after 
the decree simply because there was no express provision in the Code to that 
effect. `~ 

The plaintiff has filed this appeal against that order. On behalf of the 
respondent Mr. Gajendragadkar has taken a preliminary objection that the 
appeal does not lie because it is not covered by O. XLIII, r. 1(q), of the 
Civil Procedure Code, which provides for an appeal against an order under 
r. 2, 3 or 6 of O. XXXVIII. It is contended that the order rejecting the 
application for attachment before judgment does not fall under r. 6, because 
that rule speaks of an order of the Court directing certain property to be at- 
tached where the defendant failed to show cause on an application by the 
plaintiff, and that the rule does not apply to a case where the plaintiff’s ap- 
plication, for attachment before judgment has been dismissed. It is true 
that sub-r. (1) of r. 6 speaks of an order of the Court directing attachment 
of the property. Sub-rule (2), however, says that where the defendant shows 
cause against an application by the plaintiff or furnishes the required security 
and the property specified has been attached, the Court shall order the attach- 
ment to be withdrawn, or make such order as it thinks fit. This sub-rule 
would apply where on the application of the plaintiff an order for interim 
or conditional attachment has been made, and after hearing both sides the 
Court withdraws the attachment. The order of the Court, therefore, with- 
drawing the attachment after the defendant had shown cause would fall under 
sub-r. (2) and as such be appealable. That is the effect also of the autho- 
rities in Chokhey Lal y. Sri Kishe and Kedarnath Himatsinghka v. Tejpal 
Marwari? It is held in the latter case that there is no appeal where there 
was no conditional or interim order of attachment, but an appeal would lie 
where there is such an interim order. In the present case it is clear that there 
was an order of interim attachment, the defendant showed cause against it, 
. and the order of the learned Judge rejecting the plaintiffs application amount- 
ed, therefore, to an order withdrawing the attachment made at the instance of 
the plaintiff when the application was made. It is thus clear that the present 
order falls within. sub-r. (2): of r. 6. The preliminary objection, therefore, 
fails. 

On the merits it is contended by Mr. Desai on behalf of the appellant that 
the plaintiff's application was made when the suit was pending even though 
tke consent decree was taken by the parties. The argument is that in a 
mortgage suit any application made even after the preliminary decree was 
passed would be an application in the suit and not in execution by virtue 
of the provisions of O. XXXIV, r. 5, of the Civil Procedure Code, and it 
would, theréfore, | be open to the plaintiff to apply for attachment: under 
O. XXXVIII, r. "5, because under that rule it is open to a party to make 
an application for attachment at any stage of a suit. The argument goes 
further that even after the final decree is passed and liberty is reserved for 
applying for a personal decree under O. XXXIV, r. 6, it would be open 


1 (1931) 30 A. L, J..228. 2 (1934) I. L, R. 14 Pat, 1. 
R. 108. 
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A.C.J. to the plaintiff to maKe such an application after the final decree and before 
1942 the Court passes a personal decree, because that order is to be made by the 
eee Court which passed the original decree. This argument is no doubt support- 
tr&iar, €Q by the decisions in Muhammad Shafiq Ahmad V. Ram Katori,! Shyam 
v. Lal v. Bahal Rai? and Jogemaya Dassi v. Baidyanath Pramanick >> and it 
Mamanu may be taken that it would be open to a plaintiff after the preliminary mort- 
DAGDU gage decree to apply for attachment before judgment in a proper case. . Our 
~; Court has held that it is open to a party to apply for attachment before judg- , 
ment of unmortgaged property before a preliminary decree is passed: see 
Shridhar, v. Lakshman+ 
The question is whether in the present case it is open to the plaintiff to 
apply for an order of attachment before judgment after the decree was passed. 
Now, it is material to note that the decree is not an ordinary mortgage decree 
falling under O. XXXIV, r. 5, but it is a decree which is governed by the 
provisions of s. 15B of the Dekkhan Agriculturists’ Relief Act which in one 
material respect is different from an ordinary mortgage decree falling under 
O. XXXIV. The difference is that while after an ordinary preliminary 
mortgage decree it is necessary to apply for a final decree, and thereafter 
further necessary to apply for a personal decree if there is a deficit, in the 
case of a mortgage decree under s. 15B it is not necessary to apply for a 
final decree, and it has been held in a number of cases of our Court that such 
a decree is not required to be made final. Those decisions are Kashinath v. 
Rama, Suklya v. Suklal,s Hirachand Khemchand v. Aba Lala“ and Ram- 
krishna v. Ramchandra’ Mr. Desai contends that there is a conflict bet- 
ween those decisions and a previous decision of this Court in Mancherji v. 
Thakordas,? but we do not-see any such conflict. The point in that case 
was as to whether it was open to the’Court to grant instalments to an agri- 
culturist in execution proceedings after the decree was passed against him, 
and it was held that it was so under s. 15B of the Dekkhan Agriculturists’ 
Relief Act. The point as to whether a preliminary decree under that sec-. 
tion was required to be made final or not did not arise for decision in that 
case. Similarly the full bench decision in Kashinath Rudrappa y. Rameaya,?° 
which follows the decision in Mancherji v. Thakordas} is also not against 
the series of decisions mentioned above. In our opinion, it is established that 
in the case of a mortgage decree under s. 15B it is not necessary to apply for 
a final decree. The present decree is a composite decree inasmuch as it 
provides for the payment of the mortgage amount and sale of the mortgaged 
property in default of payment of instalments and it ‘also directs personal 
remedy in case of deficit. It is clear, in our opinion, that after this decree, 
all further steps are to be taken in execution. If attachment of any property 
is prayed for after the decree, it would be governed by the provisions of s. 51 


_Divatia j. 


Se 
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1 (1932) I. L. R. 55 All. 179. S.-C. 24 Bom. L. R. 269. 

2 (1936) I. L. R. 58 All. 884. 8 (1930) 32 Bom. L. R. 1093. 
3 (1918) I. L. R. 46 Cal. 245. 9 (1906) I. L. R. 31 Bom. 120, 
4 (1930) 33 Bom. L. R. 514. s. €. 8 Bom. L. R. 963. 

5 (1916) 18 Bom. L. R. 475. 10 (1936) 38 Bom. L. R. 562, F.B. 
6 (1923) 25 Bom. L. R. 1214. 11 (1906) I. L. R. 31 Bom. 120, 

7 (1921) I. L. R. 46 Bom, 761, s. c. 8 Bom. L. R. 963. 
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under which the executing Court can order attachment and sale or sale with- 
out attachment of any property. An application for attachment only with- 
out sale which can be-made before judgment under O. XXXVIII cannot be 
made in execution. Moreover, it has been held in ‘Bhagirathibai v. Hari 
Ravji Chiplunkar,: as well as in Balaji v. Datto, that the words “in the 
course of any proceedings under a decree” in s. 15B mean the Court which 
carries out the decree, i.e. the executing Court. It would, therefore, follow 
that once the Court passes a decree in a mortgage suit governed by the Dek- 
khan Agriculturists’ Relief Act, thé suit is terminated, and any application 
made thereafter is an application after the termination of the suit and must 
be deemed to have Deen made in the stage of execution. It cannot be regard- 
ed as an application at any stage of the suit within the meaning of that ex- 
pression in O, XXXVIII, r. 5, of the Civil Procedure Code. We think, there- 
fore, that the learned Judge was right in holding that the application was not 
maintainable. | 

-The order of the lower Court is confirmed:and the appeal is dismissed with 
costs, l 


Appeal dismissed: 


ORIGINAL CIVIL 


Before Mr. Justice Kania, 


" CURSETJI JAMSHEDJI ARDASEER WADIA 
v. 
DR. R. D. SHIRALEE.” 


Indian Arbitration Aci (X of 1940), Sec. 2(c}—“ Court ”—Interpretation—Valua- 
tion clause in lease—Appointment of valuer—Whether appointment valid—Whe- 
ther report of valuation amounts to award of arbitrator. 

The term “ Court,” as defined in s. 2(c) of the Indian Arbitration Act, 1940, 
means any Court which would have jurisdiction to decide the question arising 
from the subject-matter of the reference. To give the Court jurisdiction it is 
not necessary that the whole cause of action should arise there. The Court 

e ‘has jurisdiction to determine the subject-matter of the disputes between the 
parties also when the parties reside within its jurisdiction or the land is with- 
in its jurisdiction. 

One of the clauses in a lease provided that if at the termination of the lease 
the lesse chose to value the superstructure put up by him on the land demised, 
he could appoint one valuer, and the lessor could appoint another, and both the 
lessea and the lessor together could appoint a third one, and if the valuation 
so made was not acceptable to the lessee, he was at liberty to remove the super- 
structure. On the termination of the lease, the lessee appointed his own valuer, 


1 (1894) I. L. R. 19 Bom. 318. “0. C. J. Award No, 82 of 1941. 
2 (1907) 9 Bom. L. R, 1026, 
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O. C. J. but the lessor when called upon refused to appoint his valuer. The lessee 
1942 then authorised his valuer to value the property as the sole valuer, and applied 
= to the Court to enforce the valuation against the lessor :— 

CURSETIJI Held, that the lessee was not entitled under the clause to appoint his valuer 

WADIA as the sole valuer, and the valuation so arrived at was not binding on the 
v. 

SHIRALEE lessor; ; l 
ae Quære, whether the valuation so arrived at can be enforced as an award by 
an arbitrator ? oe 


In re Carus-Wilson and Green Macnaghten v. Rameshwar Singh, and Cham- 
bers v. Goldthorpe : Restell v. Nye3, referred to. 
PETITION to set aside an award. 
The petitioners, Cursetji Wadia and others, were trustees under the will 
of one Ardesir Hormusji Wadia. 


On November 22, 1933, the petitioners granted a piece of land at Kurla, 
in South Salsette, to the opponent Dr. R. D. Shiralee, on lease for a term 
of nine years, commencing from June 1, 1932. The lease permitted the 
lessee to put up structures on the land demised, and cl. 5 of the lease (set out 
in the judgment) provided terms about the valuation or the removal of the 
structures on the determination of the lease. 

The period of the lease expired on May 31, 1941. Prior to that, on 
March 12, 1941, the petitioners intimated to the lessee that they were pre- 
pared to extend the term of the lease if the lessee wanted it. They added 
that if the lessee did not renew the lease, he should take steps to remove the 
structures put up by him upon the land. 

On April 1, 1941, the lessee informed the petitioners that he did not desire 
to renew the lease, but that he was desirous of referring to arbitration the 
valuation of the structures put up by him. 

On May 15, 1941, the lessee wrote to the petitioners to say that he had 
appointed one G. A. Kamtekar to act as hbis arbitrator, and called upon the 
petitioners to name their arbitrator. The petitioners replied on May 29, 
1941, saying that they had no desire to take over the structures and asked 
the lessee to remove them. The lessee informed the petitioners on June 10, 
1941, that as they had failed to appoint their arbitrator, he was asking his 
arbitrator to act as the sole arbitrator and to proceed with the valuation. 

On September 8, 1941, G. A. Kamtekar published his award valuing the 
structures at Rs. 28,700. The award was filed in the High Court on Septem- 
ber 25, 1941 ; and the notice of the filing of the award was served on the 
petitioners on December 23, 1941. 

On January 22, 1942, the petitioners applied to the High Court to set aide 
the award,’ contending that the Court had no jurisdiction to entertain the 
award. They contended further that “the lessee was not entitled to appoint 
G. A. Kamtekar as the sole arbitrator”, that under the lease “tle lessee was 
bound: to vacate and deliver possession of the demised land*to the petitioners 
on the expiry of the demised term”; and that the petitioners were “not 
under any express liability under the lease to pay to lessee the value of the 


structures.” 
1 (1886) 18 Q. B. D. 7. 3 [1901] 1 Q. B. 624. 
2 (1903) I. L. R. 30 Cal,-831. 
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_ ~ Sir Jamshedjt Kanga, for the petitioners. 
M. P. Amin, with M. P. Laud, for the respondent. 
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Kamtekar on September 8, 1941. 
The petitioners are the present trustees of the trusts created by the last 


WADIA 
1. 


will and testament of the late Mr. Ardeshir Hormusji Wadia. As such SHIRALEE 


trustees they own numerous properties consisting of large tracts of open land 
at Kurla and several properties in the adjoining six villages. One property 
is at Parel also. Except the second petitioner the remaining trustees reside 
in Bombay. The second petitioner has been living in England and has an 
English wife. He comes to Bombay at intervals of two or four years, stays 
a month or so here and returns to England. In respect of the management 
of the trust properties, since 1882 there is a trust office at Kurla. For the 
Parel property a separate mehta is employed. He collects the rent which 
is used for charities in Bombay according to the trust-deed. 

Two different plots of land at Kurla were let out by the trustees to two 
different parties and some buildings were erected thereon. On November 22, 
1933, the then trustees gave a new lease of the two plots for the remaining 
period of nine years commencing from June 1, 1932, to the respondent. 
Clause 5 of that lease is material and runs as under : 


“ You are to be entitled to take back the aforesaid land, after the expiration of 
the period mentioned in the agreement of lease or before the expiration of the 
period in the event of breach of any of the terms of this agreement , provided that, 
you are to give me one month’s previous notice before you so intend to take up the 
land. I will then, during that period, appoint one pancha on my behalf and you 
should appoint one pancha on your behalf, and there should be one pencha on be 
half of us both. After you give me the price which the said panchas may fix for 
my structures I will hand over the land to you together with the structures. If 
I do not approve of the valuation made by the panchas or if I do not appoint the 
pancha in time then, I will, within three months of the first notice, remove the 
structures, clean the land and give the same into your possession. If I fail to do 
so then, you should take the aforesaid land into your possession together with the 
structures thereon or without structures if there be none, according to law. I am 
to be responsible for all the costs in respect thereof. In such case I will not claim 
compensation on any ground.” 


This clause deals with the rights of the parties at the end of the period of 
lease if a fresh lease is not taken by the lessee. When the period of lease was 
about to come to an end the trustees offered a fresh lease to the respondent 
But he intimated that he did not want the same. Thereafter the respondent 
appointed Mr. Kamtekar as arbitrator on his behalf to value the structures 
and called upon the petitioners to appoint their arbitrator. The trustees 
declined to „do so. The respondent then purported to treat Mr. Kamtekar 
as the sole” arbityator authorised to act under cl. 5 of the lease, and after 
giving notice of the various meetings which he was holding, Mr. Kamtekar 
made his report, which is called the award, 

On behalf of the petitioners three objections are raised against the award. 
The first is that this Court has no jurisdiction to accept this award on the 
file. Under s. 2(c) of the Indian Arbitration Act, 1940, ‘Court’ means 
a civil Court having jurisdiction to decide the questions forming the subject- 
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matter of the reference if the same had been the subject-matter of a suit. 
It was argued that the land in this case was at Kurla, the rents were 
recovered at Kurla, and the lease was executed at Kurla; therefore the 
whole cause of action arose at Kurla. It was argued that as the land was at 
Kurla and as all the petitioners did not reside in Bombay the Court had no 
jurisdiction to accept this award on file. In my opinion the construction 
sought to be put on s. 2(c) by the petitioners is erroneous. It does not mean 
that a Court has jurisdiction to receive an award only if the whole cause of 
action arose within the jurisdiction of the Court. Reading the sub-section 
as worded it is clear that any Court which would have jurisdiction to decide 
the question arising from the subject-matter of the reference, would be the - 
proper Court in which the award may be filed. To give the Court jurisdic- 
tion it is not necessary that the whole cause of action should arise there. The 
Court has jurisdiction to determine the subject-matter of the disputes bet- 
ween the parties also when the parties reside within its jurisdiction o1 
the land was within its jurisdiction. The provisions of O. XXXI, r. 2, of 
the Civil Procedure Code, 1908, are also material. It is provided by that 
tule that all trustees should normally be made party defendants. At the 
end of that rule there is a clear exception, viz. that if any of the trustees 
is outside British India, he need not be joined as a defendant. Therefore if 
the respondent was to file a suit in respect of the subject-matter of the dispute 
and the suit was to be against the petitioners, it was open to the respondent 
not to make the second petitioner a party at all. Therefore the Bombay 
High Court would have jurisdiction to accept this award on its file. That 
contention of the petitioners therefore fails. 

The second contention is that by cl. 5 there is no reference to arbitration 
and therefore no award. The document is only a report on valuation. In 
this connection the petitioners relied on In re Carus-Wilson, and Greenet. In 
that case on a sale of land one of the conditions was that the purchaser should 
buy over the timber on the land at a valuation. It was provided for the pur- 
pose of such valuation that each party should appoint a valuer and the 
valuers thus appointed should before they proceeded to act appoint by writing 
an umpire and that the two valuers or if they differed their umpire should 
make a valuation. The two valuers appointed being unable to agree the 
umpire made the valuation. It was held that the decision of the umpire was 
not an arbitration but it was only a valuation. In a considered judgment 
Lord Esher M. R. has pointed out the distinction betwecn valuation and 
arbitration. It was pointed out that the object of an arbitration was to 
decide a dispute which had arisen while the object of valuation was to avoid 
disputes. It was also pointed out that there was nothing im the nature of a 
dispute when the valuers were appointed and therefore in that case the report 
was not considered an award but a valuation. In Macnaghttn v. Rameshwar 
Singh, there was an agreement: of lease containing a proviso that at the ex- 
piration of the period of lease, in the event of a new lease not being given, the 
lessor should be at liberty to resume direct possession of the land demised 
and to take over all the buildings then standing thereon at a valuation arrived 


1 (1886) 18 Q. B. D. 7. 2 (1903) I. L R. 39 Cal. 831. 
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at by three arbitrators. It was held that as there was no matter in dispute ` 


between the parties which could be referred to arbitration, the valuation 
made by the three persons appointed by the plaintiff was not an award within 
the meaning of the arbitration laws. Thé three arbitrators in that case were 
to be appointed as follows: one by each party and the third by the two 
arbitrators so appointed. It was further provided that if either party’ neg- 
lected to appoint the arbitrator, the other party would be competent, after 
giving a month’s notice in writing, to appoint all the three arbitrators and 
the decision of such arbitrators would be final against both parties. The 
Court considered the previous decisions and also In re Carius-Wilson and 
Greene’s case. The learned Judges came to the conclusion that the report 
made by the three persons appointed at the instance of the plaintiff only was 
not on a matter in difference between the parties on an arbitration. 

It was contended before me on the respondent’s behalf, that in the present 
case it Was open to the parties to appoint even a barrister and the person so 
appointed, not being experienced in valuation, will have to take evidence. 
Therefore, the decision would be after a judicial inquiry resulting in an award 
of the arbitrators. In support of that contention Chambers v. Goldthorpe : 


: Restell v. Nye! and passages from Redman on Arbitration and Russell on 


Arbitration were relied upon. In Chambers v. Goldtharpe the question 
before the Court was whether the architect who had given a completion certi- 
ficate according to the terms of a building contract, stating that a certain 
amount was due, was liable for megligence. A. L. Smith M. R. and Collins 
L. J. (Romer L. J. dissenting) held that the architect was not liable because 
his functions were of an arbitrator or a quasi-arbitrator. That case is not 
directly helpful because the question was not whether the decision was as a 
valuer. The question was whether such a person after acting fairly and 
reasonably in the matter of certifying payment was liable for negligence. 
In-:my opinion in the present case the parties did not intend to make the 
persons named by them arbitrators. I am led to that view on reading cl. 5 
as a whole. It is to be noticed that the respondent is expressly given a right 
not to appoint his panche at all and in that event he is entitled to take away 
his structures without any claim by the petitioners. Secondly, even after the 
panchas make their report, it was open to the respondent to say that he did 
not care for the valuation and could take away the structures. It was strongly 
urged that these considerations are not relevant because in spite of these rights 
the respondent would be bound by the report, and if he chose to let the struc- 
tures remain, he could not claim that the petitioners should pay a higher 
amount, There is considerable force in the reasoning in In re Carus-Wilson 


‘and Greene and Mecnaghten v. Rameshwar Singh for holding that there was 


no dispute between the parties to go to arbitration. It is true that under cl. 5 
it would be open fto either of the parties to appoint a non-technical man like 
a barrister, and if such an appointment were made that party will have to 
take evidence on which he would make his final report. A contingency of 
that kind may give rise to a judicial inquiry and I am not jprepared to say 
that the case is free from doubt altogether. I do not desire to pronounce a 
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considered opinion on this point because in my — the third objection 
urged for the petitioners is fatal. 

The third objection is that under cl. 5 Mr. Kamtekar had no jurisdiction 
to proceed alone as he purported to do. By that clause each party was 
given a right to nominate a pencha and there was to be one sur-pancha on 
behalf of them both. The petitioners did not appoint a pancha on their be- 
half and no sur-pancha was appointed on behalf of both. At the instance of 
the respondent Mr. Kamtekar alone proceeded to value the structures. In 
my opinion the agreement between the parties does not authorise that step to 
be taken at all. The word “pancha” does not necessarily mean “ arbi- 
trator.” It is not provided that the sur-pancha was to act on a difference 
between the arbitrators. “ Sur-pancha” does not necessarily mean an umpire. 
In fact the official translation is “ head or chief pancha”. That is the cor- 
rect meaning of the expression “ sur-pancha”’. The parties had agreed that 
such a sur-pancha should be on behalf of both of them. While statang that 


each party shall appoint one pencha it is not expressly stated who was to ap- 


point the sur-pancha. It was argued on behalf of the respondent that therefore 
the two panchas were to appoint the sur-panche. I find no justification for 
that conclusion. As the respondent seeks to support a decision of a tribunal 
which is not a Court established according to the law of the land, the 
burden is on the respondent to show that the decision is binding on the peti- 
tioners. It is for the respondent to show that Mr. Kamtekar had autho- 
rity to act as he did, and in spite of the absence of a sur-pancha acting on 
behalf of both, the decision of Mr. Kamtekar is binding on the petitioners. 
In my opinion the respondent has particularly to show that the parties had 
agreed to delegate to the arbitrators the right to appoint this sur-pancha on 
behalf of both. T see nothing unusual in the parties agreeing that each party 
shall nominate one pancha on his behalf, but the sur-pencha shall be one who 
enjoyed the confidence of both of them. There is nothing in the wording of 
this clause to show that the parties had delegated to the arbitrators the right 
to nominate such a sur-pencha, and in the absence of such proof the action 
of Mr. Kamtekar, taken at the instance of the respondent, in my opinion, 
is unjustified. It is not a case where a party had only failed to appoint his 
arbitrator. It is a case where a third arbitrator, who was to act for both, 
has not been appointed. No provision of law is pointed out under which 
the respondent was authorised to act as he did, except on the construction 
that the two arbitrators had to appoint the umpire under the agreement bet- 
ween the parties. I am unable to accept that construction. Under cl. 5 while 
it is optional to the lessee to allow the structures to remain on the premises 
when giving over possession and accept the figure of valuation fixed by the 
panchas, it is also open to him not to appoint any pancha at all. In that 
event there is no provision permitting the lessor to proceed with the valuation. 
This apparently one-sided agreement has to be considered with the fact that 
there is no restriction on the lessee’s right to put up structures of any value. 
If the lessee chose to erect buildings worth lacs of rupees, according to the 
respondent’s contention, the petitioners were bound to take them up at the 
valuation, even if the trustees had no funds to do so. The clause read as 
a whole, in my opinion, is deliberately worded so as to. prevent a compulsion 
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of appointment of a panche. If the trustees were not minded to take up the 0O.C.J. 
‘buildings, which they had no means to prevent the respondent from building 1942 
and which they were unwilling to take up, they could refrain from appoint- ~“ 
ing the. pancha to proceed with the valuation. That appears to be the pro- peg l 
per reading of the clause as a whole. This contention of the petitioners 


v. 
succeeds and the award is set aside. As the petitioners have failed on the SHIRALEE 


question of jurisdiction, in my opinion the respondent should pay three- ae 
fourths of the petitioners’ costs of these proceedings. Kania J. 
Award set aside. 
Attorneys for petitioners : Captain & Vaidya. 
Attorneys for respondents : Khunderao Laud &. Co. 
es Before Mr. Justice Kania. 
DADIBA P. ARSIWALLA 1942 
Sony 
- THAKUJI RAMJI GAEKWAD.* sil 6. 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1939), Secs. 37, 17, 73 
Agriculturist, suit against—Debt Adjustment Board—Application for trans- 
fer of suit—Jurisdiction of Court to determine ceriain questions. 
The Bombay Agricultural Debtors Relief Act, 1939, does not provide that 
on an application being made under s. 17, s. 73 comes into operation. In 
respect of pending suits the jurisdiction remains in the Court, under s. 37, 
* O. C. J. Suit No. 152 of 1941. under this Act, and whether such 
+ The section runs as follows :— amount of his debts is not more 
37. All pending suits and applica- than Rs. 15,000 shall be final. 
tions for ex- No such transfer shall be made 
Transfer _ ol emption before unless notice is given to all the 
pene ee z o any civil Court parties to such suit on applications. 
Board. in which the The material portions of ss. 17 and 
question in- 73 are as under: 
volved is the recovery of any debt 17(1). Within eighteen months 
from a person who is a debtor under from the date on which a Board is 
this Act and all proceedings arising established under s. 4, any debtor 
in or out of such suits or applica- may make an application to the 
tions, if such person ordinarily re- Board for the adjustment of his 
Sides in any local area for which a debts under this Act as hereinafter 
Board is established under section 4 provided. 
or belongs to a class of debtors for 73. Except as otherwise provided 
which a Board is established under by this Act and notwithstanding any- 
the said sectfon shall, if the total thing contained in any other law 
amount of debts dufe from such deb- no civil Court shall entertain or pro- 
tor is not more than Rs. 15,000 be ceed with any suit or proceeding in 
transferred to the Board to which an respect of— 
-application for adjustment of debts of (i) any matter pending before 
such person under s. 17 lies. The the Board or the Court under this 
-decision of the Court on the points Aters 4 
whether such person is a debtor 
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to determine whether the applicant is a debtor within the meaning of the Act 
and ‘whether his debts are below the amount of Rs. 15,000. 


NOTICE of motion. 

On January 13, 1936, the plaintiff Dadiba advanced a sum of Rs. 4,000 
to the defendant Thakuji on a mortgage of his property situated in the dis-- 
trict of Poona. l : 

The plaintiff fled a suit in the High Court on January 31, 1941, to re- 
cover Rs. 5,593 on the mortgage and Rs. 3,632 as interest. l 

On March 19, 1941, the suit came up for hearing, when the defendant put. 
in a written statement contending inter alia that he was an agriculturist with- 
in the meaning of the Dekkhan Agriculturists’ Relief Act, 1879, and that 
the Court had no jurisdiction to try the suit. The Court made a reference 
to the Commissioner on the same day “to take account of the income of 
the defendant from agricultural and non-agricultural sources within the- 
meaning of the Dekkhan Agriculturists’ Relief Act for three yearseprior to- 
the filing of the suit.” 

While the reference was pending, the Government of Bombay appointed’ 
in January, 1942, a Debt Adjustment Board for the district of Poona, Khed 
taluka, under the Bombay Agricultural Debtors Relief Act, 1939, as amended’ 
in 1941. On June 2, 1942, the defendant applied to the Board in respect: 


‘of his debt, under s. 17 of the Act. 


' On July 29, 1942, the defendant next took out a notice of motion praying: 
“that the proceedings going on before the Commissioner...may be stayed ’” 
and “that the claim under the suit may be transferred to the Debt Adjust-- 
ment Board.” 
< The notice of motion was heard. 


C. K. Daphtery and E. B. Ghaswalla, for the plaintiff. 
.S. A. Desai, for the defendant... r 


KANIA J. This application for a stay of the suit is made under s. 73 of 
the Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1939). This 
suit was filed by the plaintiff in. 1941 and as the defendant contended that: 
he was an agriculturist within the meaning of the Dekkhan Agriculturists” 
Relief Act, according to the practice of our Court, the question of ascertain-- 
ing his income from agricultural and non-agricultural sources for three years 
prior to the date of the suit was referred to the Commissioner, on May 19,. 
1941, Seventeen months have elapsed but the report has not yet been made. 
I am told that while the evidence was going on before the Commissioner, 
the defendant on June 2, 1942, made an application to the Debt Adjust- 
ment Board for Khed taluka appointed by the Provincial Government by 
Notifications Nos. 3791 and 3791-A dated December 23, 1941. He there- 
after applied to the Commissioner for stay of proceedings, and* as this was 
the first application made under the Act, the Commissioner cancelled several 
meetings fixed before him in July last. The defendant took out this notice 
of motion on July 29 for stay of all proceedings before the Commissioner . 
and for a transfer of the suit to the Debt Adjustment Board at Khed. < 

The defendant’s argument is that under s. 35 of the Act the jurisdiction 
to inquire whether he is a debtor and whether his debts do not exceed 
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Rs. 15,000 are matters to be investigated by the Board, and immediately the 
Court is informed that such an application has been made under s. 17 of the 
Act, the Court must under s. 73 stop all proceedings in the pending suit. It 
"is argued that the jurisdiction of the Court has come to an end by reason 
of s. 73 of the Act. 

In my opinion this contention is misconceived. The suit has already been 
filed in this Court and the relevant section is s. 37 of the Act. That section 
provides that on the Court being satisfied that an application is made by a 
debtor within the meaning of the Act and that the total amount of the debts 
due by such debtor is not more than Rs. 15,000, the Court must transfer 
the suit to the Board to which a proper application for adjustment of debts 
can be made under s. 17. I do not think the legislature has provided that 
on an application being made under s. 17, s. 73 comes into operation and 
the Court’s jurisdiction is ousted. In respect of the pending suits the juris- 
diction remains in the Court to determine whether the applicant is a debtor 
within the meaning of the Act and whether his debts are below the amount 
of Rs. 15,000. The last sentence of the first para. of s. 37 in terms provides 
that the decision of the Court on the two above-mentioned questions shall 
be ‘final. Therefore, instead of taking away the jurisdiction of the Court 
for determining these two questions, in my opinion, the jurisdiction of the 
Court is emphasised in that respect and it is further provided that the Court’s 
decision shall be final on this point. Under the circumstances the conten- 
tion as urged cannot be entertained. In order to succeed in his application 
the defendant must prove that he has fulfilled the two conditions provided 
in s. 37. As both matters are within the powers of the Commissioner to 
report, I direct that in the reference which -is pending before the Commis- 
sioner he shall also inquire (1) whether the defendant is a debtor within 
the meaning of s. 2(6)(a@) (iv) of the Bombay Agricultural Debtors Relief 
Act; and (2) whether the total debts due from him do not amount to more 
than Rs. 15,000. It is a matter of regret that this matter has not 
been completed already although seventeen months have expired since 
the matter was referred to him. It’ is expected that the Commissioner 
will proceed so far as possible from-day to day and complete this reference 
at an early date. In order to enable the parties to prepare for the additional 
directions given by this order it will be perhaps convenient for the Com- 
missioner to proceed with the pending reference and complete the inquiry 
already directed to be made under the order previously made herein, and 
proceed to determine the further questions referred to him by this order 
immediately thereafter. The Commissioner should report to the Court as 
soon as possible. The present motion to stand over till the report is' received. 
Costs reserved. 


Order accordingly. 


Attorneys for plaintiff: R. E. Papa & Co. 
Attorneys for defendant : Pathare & Liladhar. 
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PRIVY COUNCIL. 


{On appeal from the Chief Court at Oudh.] 


Present : 


LorD THANKERTON, LORD MACMILLAN, Sir GEORGE RANKIN 
AND SIR CHARLES CLAUSON. 


RAJA JAGATJIT SINGH 
v. 
RAJA PARTAB BAHADUR SINGH. 


lodian Limitation Act (IX of 1908), arts. 47, 120, 142, 144—Criminal Procedure 
Coda (Act V of 1898). Sec. 145—Proceedings under s. 145 of Code consigned 
to records on application by parties—No order for possession made ine proceed- 
ings—Applicability of art. 47—Sutt for mere declaration of title to land—Suit 
whether governed by art. 120—Whdther adverse possession be actual or con- 
structive. 
Where in a proceeding under s. 145 of the Criminal Procedure Code, 1898; 
, there has been no order for possession of the land in dispute in favour of one 
of the parties but the case has been consigned to records on the application of 
the parties stating that there was no dispute between them, a suit brought sub- 
_ sequently: by one of the parties for declaration of his title to the land is not 
' governed by art. 47 of the Indian Limitation Act, 1908. Such a suit is govern- 
ed by art. 120 of the Indian Limitation Act, and not by arts. 142 and 144 
_ of the Act, 
-Adverse possession against an existing title must be actual and: cannot be 
constructive. 
THE facts are stated in the judgment of the Board. 


C. S. Rewcastle K. C., S. Hyam, and R. Ritson, for the E 
W. Wallach, for the respondent. 


LORD  THANKERTON. The. dispute in the present appeal relates to the 
ownership of certain plots of land which lie on the boundary of, or between, 
the estates owned by the parties in the Kheri district of Oudh. The suit was 
instituted. on January 23, 1933, by the. Deputy Commissioner of Kheri as 
Manager of the Court of Wards, Isanagar Estate, in the Court of the Addi- 
tional ‘Subordinate Judge of Kheri against the present appellant, the Maha- 
raja of Kapurthala. The plaintiff prayed for a declaratory decree that he 
was the rightful proprietor of the lands in suit. After trial, the Subordinate 
Judge delivered his judgment and dismissed the suit, except in respect of 
certain small areas of land not contested by the defendant, by decree dated 
December 22, 1923. The plaintiff appealed to the Chief Court, and, while 
the appeal was pending, the Isanagar Estate was released *from the superin- 
tendence of the Court of Wards, and the present respondent, the Raja of 
Isanagar, was substituted as appellant in the Chief Court in place of the 
original plaintiff. By decree dated May 7, 1936, the Chief Court set aside 
the decree of the Additional Subordinate Judge and decreed the suit. The 
present appellant appeals from the decree of the Chief Court. 
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The lands in suit are claimed by the respondent to form part of his villages 
of Debipurwa and Harsinghpur, while the appellant claims that, with the 
exception of the areas not contested by him, the lands in suit form part of 
his villages of Parsa and Binjaha, which lie on the east side of the respon- 
dent’s villages. The two lists attached to the plaint set out the plots in suit, 
list “A” consisting of 53 plots measuring 42-97 acres, claimed to form part 
of Debipurwa, and list “B” consisting of 193. plots measuring 247-63 acres 
claimed to form part of Harsinghpur. The plots in suit are shewn in red 
on two maps also attached to the plaint and marked “C” and “D.” The 
total acreage in suit is thus 290-60 acres, out of which the appellant conceded 
that eleven small plots and portions of other plots were owned by the res- 
pondent. ‘These concessions are shewn in two lists for each of the respondent’s 
two villages, and the total area thus conceded is about 73 bighas out of the 
464 bighas in suit, the equivalent of the 290-60 acres already mentioned ; in 
other werds, between one-sixth and one-seventh of the area of the lands in 
suit admittedly belong to the respondent. 

There are four important stages in the history of the lands in suit, as to 
the facts of which there is little dispute between the parties. The first stage 
relates to the first regular settlement of Kheri District which was made in 
the year 1865, and was in fact concluded in 1867. There were thén disputes 
between the respondent’s predecessor, and Colonel Boileau, the then pro- 
prietor of Parsa and Binjaha, and predecessor of the appellant. These dis- 
putes were compromised, and the demarcation of the boundary was made 
upon the agreement of the two adjacent proprietors. It was held by both 
Courts below, and is agreed by the parties that by the first settlement the 
title of parties’ predecessors was determined, and that the boundary then de- 
marcated established the title of the respondent’s predecessor to the lands 
now in suit and is the boundary as now claimed by the respondent in his 
plaint. 

The second stage relates to the second settlement of the Kheri District, 
which took place during the years 1896-1899. By this time the Maharaja 
of Kapurthala had succeeded Colonel Boileau, and disputes arose between 
him and the Raja of Isanagar as to the demarcation of the boundary, and 
two proceedings were commenced in the Court of the Deputy Collector of 
Kheri, one in respect of the boundary between Parsa and Debipurwa and the 
other in respect of the boundary between Parsa and Harsinghpur. After a 
report from the Amin of the Court, Mr. Habibullah, the then Deputy Collec- 
ter of Kheri, by a judgment in each proceeding, dated September 8, 1899, 
demarcated the boundaries on a line which varied slightly the boundary line 
shewn on the map submitted by the Amin, This may be conveniently re- 
ferred to as the Habibullah boundary line. There is no doubt that Mr. Habi- 
bullah had no power to determine questions of title, and that, under s. 23 
of the Oudh Land Revenue Act (XVII of 1876), his duty was to determine 
the boundary on the basis of actual possession. Further, the land in suit in 
the present case is the area which lies between the boundary fixed by the 
first settlement, and the boundary fixed by Mr. Habibullah, which shifted 
the boundary westward to the advantage of the Maharajah of Kapurthala 
and to the disadvantage of the Raja of Isanagar. This was agreed by the 
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parties and found by both Courts below. 

The third stage relates to two proceedings before Mr. Fazal Ali in the year 
1903. As Deputy Collector of Kheri. Mr. Fazal Ali gave judgment on 
November 24, 1903, in an application by the Maharaja of Kapurthala against 
the Raja of Isanagar, for demarcation of the boundary between the plaintiff's 
village Parsa and the defendant’s villages Harsinghpur, Debipurwa, and Ram 
Loke ; the last-named of which lies immediately to the south of Debipurwa. 
Under s. 41(1) of the U.P. Revenue Act (III of 1901), all disputes regard- 
ing boundaries -fell to be decided, as far as possible, on the basis of existing 
survey maps; but, if that were not possible, the boundaries were to be fixed 
on the basis of actual possession. Mr. Fazal Ali accepted the boundary line 
laid down by Mr. Habibullah and declined to allow fresh enquiry regarding 
possession of inclusion of the land on the basis of possession; he rejected 
the objections of the Isanagar Estate and ordered the erection of boundary 
pillars. Almost at the same time proceedings were instituted in tke Court 
of Mr. Fazal Ali as Deputy Magistrate of the First Class under s. 145 of 
the Criminal Procedure Code against the Raja of Isanagar and the Inspector 
of Kapurthala in connection with the “boundary dispute of village Parsa, 
Police Station Dhaurahra.”’ On December 17, 1903, Mr. Fazal Ali, as Deputy 
Magistrate, on an application of the same date by the parties charged, made 
an order in the following terms :— 


- “ Bhagwan Din, general agent of Kapurthala and Jiwan Sahai, general agent of 
the Isanagar Estdte, presented this application and stated that there is no dispute 
between them; rather the Kapurthala Estate has entered into possession of this 
land -according to settlement of boundary line. It is 
Ordered 

That now there is no need of proceedings under s. 145 of the Criminal Procedure 
Code. Therefore (the case) be consigned to records and by sending a copy of this 
order, the police be informed ‘of this agreement.” 


The application contained the following statement :— 


_ “The petitioners beg to submit that in the above-noted case notice has been 
issued from this Court regarding settlement of dispute in respect of boundary of 
village Farsa against the villages of the Isanagar Estate situate on the 
boundary limit’ and the date of hearing has been fixed for to-day. 
Now the parties therein do not desire to get survey made because the case for 
demarcation of boundary of village Parsa belonging to Kapurthala against the village 
of Isanagar situate on the boundary limit, which was pending, has already been 
decided by this Court on November 24, 1903. This land regarding which the deci- 
sion under s. 145 of the Criminal P. C. was sought to be id in possession of the 
Kapurthala estate. As mutually between the parties at this time, settlement: òf 
demarcation has been madé according to possession and the boundaries have been 
separated, therefore submitting this application, it is prayed that this case be con- 
signed to records.” 


It will be noted that the appellant’s village Binjaha is pot mentioned in 
either of these proceedings. 

The fourth stage is important as shewing the state of possession of the 
lands in suit at the date when the present suit was instituted on January 26, 
1933, In the yéar 1931 there were two cases—-Nos. 39 and 41—under s. 145 
of the Criminal Procedure Code in the Court of the Magistrate of the First 
Class ať Kheri, which involved the appellant and respondent in respect of 


i 
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sthe land now in dispute. In No. 39, on May 4, 1931, the Magistrate order- 
“ed: the.case to be filed as the parties had satisfied him that no breach of: the 
peace need be apprehended. But Case No. 41 was commenced on a report 
‘by the Sub-Inspector of Police dated October 14, 1931, and on October 24, 
1931, at the same time as he ordered the parties to attend the Court on 
November 26, the Magistrate, considering the case as one of emergency, 
ordered the plots referred to in the report to be attached pending his decision 
‘under s. 145, and appointed the Tahsildar, Tahsil Nighasan, District Kheri, 
aS Receiver. These plots appear to have been the three small plots, a suit 
ifor possession of which by the present appellant had been finally dismissed 
by the Chief Court by decree dated November 26, 1929. These three plots 
“amounting to 1-30 acre are included in the lands presently in suit. By two 
-orders dated November 7, 1931, the Magistrate ordered the Tahsildar to take 
-possession of the plots contained in a list attached to the first of these orders, 
and in addition to these plots “if you find that there are any other plots 


“In dispute, they should also be attached or taken possession of.” It is com- 


mon ground that the Tahsildar, acting under these orders, took possession 
of the lands presently in suit on February 23, 1932, and that he was still 
in possession when the present suit was instituted on January 26, 1933. As 
the result of applications by the parties, who were agreed that, pending the 
-decision of a civil Court, the lands should remain attached and that the pro- 
‘ceedings should meantime be consigned to records, the lands to be Teleased 
‘to the party who succeeded in the civil suit, the Magistrate made an order 
filing the case meantime dated April 6, 1932. 

In the first place, their Lordships are clearly of opinion, contrary to the 
view of the Subordinate Judge, but in agreement with the view of the Chief 
‘Court, that it was for the appellant to establish that the title to the lands 
‘in suit held by the respondent’s predecessor under the first settlement of 1865 
had been extinguished under s. 28 of the Indian Limitation Act by the adverse 


-possession of the appellant or his predecessors for the appropriate statutory 


-period of limitation, completed prior to the possession taken under attach- 
ment on February 23, 1932, by the Tahsildar, who thereafter held for the 
true owner. Their Lordships are further of opinion that the present suit, 
which was subsequently instituted, was rightly confined to a mere declaration 
-of title, and was neither in form nor substance a suit for possession of im- 
-movable property. 

In the second place, on the question of the errors of procedure of the Sub- 
ordinate Judge in placing the burden `of proving his possession within the 
limitation period on the respondent and ultimately refusing to allow the res- 
pondent to lead evidence in rebuttal of the appellant’s evidence of adverse 
possession, it is enough to say that the appellant’s counsel felt constrained to 
state that he could not defend the exclusion of evidence by the learned Judge, 
zand that, if otherwise successful in his appeal, he should ask that the case 
„should be remanded in order to give the respondent the opportunity which 
-was so denied to him. The Chief Court held that the appellant had failed 
to prove adverse possession, and found it unnecessary to remand the case. 

With regard ‘to the statutory period of limitation, art. 47 of the Act does 
-not apply, as there has been no order for possession by the Magistrate under 
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s. 145 of the Criminal Procedure Code. As the suit is one for a declaratiom 
of title, it seems clear that arts, 142 and 144 do not apply, and their Lordships: 
agree with the Chief Court that the suit is governed by art, 120. 

This leaves for consideration the main issue of proof of adverse possession 
by the appellant and his predecessors, and the appellant is at once faced by 
a difficulty which proved fatal to his success before the Chief Court, viz. that 
unless he can establish adverse possession of the lands in suit as a whole, he 
is unable, on the evidence, to establish such possession of identified portions: 
of the lands in suit. Before their Lordships, the appellant’s counsel conceded 
that, in order to succeed in the appeal, he must establish adverse possession. 
of the lands in suit as a whole. He further conceded that his case on that 
point rested either (a) on the Habibullah decision of. 1899, on which he 
succeeded before the Subordinate Judge, or (6) on the compromised proceed- 
ings under s. 145 in 1903. He conceded that neither the Habibullah decision: 
nor the boundary proceedings in 1903 amounted to a judicial decision. 

The appellant maintained that the Habibullah decision, giyen under s. 22- 
of the Act of 1876, was good evidence of the state of possession at that 
time, and of the possession of the whole of the land in dispute by Kapur- 
thala. He maintained that it must be assumed that Mr.. Habibullah did his 
duty and that the decision was based on actual possession ; under s., 35 of 
the Indian Evidence Act it was good evidence of the fact of possession. Un- 
fortunately for this contention, it appears on the face of the judgment that 
possession was only proved in respect of land under cultivation, and that the 
boundary line laid down by Mr. Habibullah was largely an arbitrary line, and, 
at least to that extent, was not based on actual possession by Kapurthala,. 
and it is well established that adverse possession against an existing title 
must be actual and cannot be constructive, This element in the, decision. 
may well have been largely due to the vagaries of the river, for we find, for 
instance, in exhibit A-19 that the total cultivated area of Parsa was reduced’ 
from 1,383 acres of the first settlement to 163 acres in 1896. Mr. Harcourt 
Butler (afterwards Sir Harcourt Butler), Settlement Officer, remarked in this 
statement :—~ 


“Nearly the whole of this village is in the belly of the river. A strip of high 
land ‘remains with three little sites, but that is in danger.” 


With reference to Binjaha, exhibit A-291 shows that the cultivated areg 
was 753 acres at the first settlement, and 44 acres in 1897. The same il 
ment Officer remarks :— l 


= + 
“ The river has cut in and completely spoiled the village since the year of survey.. 
The assets are now inconsiderable.” 


Their Lordships are of opinion that, on this ground alone, the Habibullah 
decision does not provide the necessary foundation for the appellant’s case. 
In 1903 Kapurthala applied for a fresh demarcation of the boundary of 
his village Parsa with the respondent’s villages. Binjaha was not included. 
As already stated, Mr. Fazal Ali declined to allow fresh enquiry as to posses- 
sion and ordered erection of boundary pillars on the Habibullah boundary 
line, and rejected Isanagar’s objections, among which was an allegation that 
he was in possession. That decision adds nothing to the Habibullah decision. 
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But the appellant really rests his case on the proceedings under s. 145, and 
their compromise. The appellant submitted that the terms of the compromise 
as stated in the application of December 17, 1903, and in the order of that 
date, constitute an admission by Isanagar of the fact of possession by Kapur- 
thala of the whole lands now in suit, and, further, an admission of title in 
the sense that Isanagar is estopped from denying Kapurthala’s right to possess 
the whole lands. It may be noted that the second of these contentions is 
separate from the plea of limitation based on adverse possession, Their 
Lordships are unable to accept either of these contentions. In the first place, 
there is no express admission of title, and there is no ground for the neces- 
sary implication of such an admission. In the second place, there is no suff- 
ciently clear evidence as to the area of possession which is referred to. The 
land possessed is referred to in the application as “this land, regarding which 
the decision under s. 145 of the Criminal Procedure Code was sought” and, 
in the order as “this land.” That land could only be identified by the report 
of the police, out of which the proceedings arose, and which has not been 
produced. It seems that it did not refer to Binjaha, and it need not neces- 
sarily have referred to the whole of the lands in suit so far as they lie on the 
Parsa boundary. The appellant’s attempt to derive an admission of his 
possession of the whole lands in suit from the 1903 compromise fails, in the 
opinion of their Lordships, on the terms and circumstances of the compromise, 
but, further, any such admission is rendered improbable by reason of certain 
facts which are either admitted or proved. 

In the first place, by the appellant’s admission in this suit, he makes no 
claim to adverse possession of between one-sixth and one-seventh of the lands 
in suit, and a large part of the remainder claimed by the appellant consists of 
unidentified portions of plots. Secondly, it is clear that under the decision 
of November 26, 1929, the appellant cannot claim the three small plots, which 
were the subject’ of that decision and are included among the lands presently 
in suit. In the third’ place, there is evidence which shows the serious invasion 
by the river of culturable lands, with serious restriction of the area of land 
cultivated. The Chief Court have dealt with much of this evidence, and their 
Lordships find it unnecessary to go into detail in the matter, but it may be 
noted, incidentally, that the pillars ordered to be erected by Mr, Fazal Ali in 
1903, had not—at least as regards 33 of the pillars—been erected by June, 
1908, “ because the demarcation line lies in the middle of the river.” (Exhi- 
bit 236.) 

Their Lordships are therefore of opinion that the appellant has failed to 
prove adverse possession of the whole of the lands in suit, and, as he admits 
that he has no case for identified portions of the lands in dispute, the appeal 
must fail. 

Their Lordships, will humbly advise His Majesty that the appeal should 
be dismissed. The appellant must pay the respondent’s costs in this appeal. 


Appeal dismissed. 
Solicitors for appellant: Barrow Rogers & Nevill. 
Solicitors for respondent: T. L. Wilson & Co. 
R. 110. 
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APPELLATE CIVIL, 


Before Mr. Justice Wassoodew, 


SHIVSHANKAREPPA MAHADEVAPPA PARAKANHATTI 
v. 
SHIVAPPA PARAPPA KUPATI.* 


Civil Procedure Code (Act V of 1908), O. 1, r. 3; Sec. 64—Specific Relief Act 
(I of 1877), Sec. 27(c)—Joinden of deeadante= Sint for specific performance—. 
Strangers to contract claiming adversely to vendor whether can be joined as 

-  ¢o-defendants—Plaint not rejected by Court for insufficiency of stamp—Time 
granted by Court to make good deficiency—Plaint when deemed to be presented 

` —Transfer of Property Act (IV of 2882), Sec. 52, 

In a suit against the vendor for specific performance of an agreement to sell 
property ‘the plaintiff can join as co-defendants persons who claim tHe property 
adversely to the vendor and who at the date of the suit are in actual possession 
of the property. 

Bishop of Winchester v. Mid-Hants Railway Co and Rangayya Reddy v. 
Subramania Ayyar2, referred to. 

Where instead of rejecting the plaint on account of insufficiency of stamp the 
Court grants time to the plaintiff to make good the deficiency and receives the 
deposit fee subsequently, the. plaint must be deemed to have been presented 
when it was first received by the Court. 

Moti Lal v. Karrab-ul-din8, referred to. 


SUIT for specific performance. 

Mallappa and Shivalingappa (defendants Nos. l.and 2) in a suit (No. 521 
of 1928) to recover possession of certain lands from Shivappa and others 
(defendants Nos. 3 to 20) had obtained a decree in their favour, which was 
confirmed in the High Court on August 27, 1936. On November 23, 1935, 
when the appeal in that suit was still pending in the High Court, defendant 
No.. 1 agreed to sell the aforesaid lands to one Shivashankareppa (plaintiff) 
for Rs. 2,000 and executed a written agreement. The agreement referred 
to the circumstances under which suit No. 521 of 1928 was filed and stated 
that defendant No. 2 had agreed to transfer his interests in the lands to the 
vendor. 

The plaintiff filed the present suit against defendants Nos. 1 to 20 to en- 
force specific performance of the above agreement. Defendants Nos. 3 to 
20 were still in possession of the suit lands. The plaint in the suit was 
presented to the Court on September 2, 1936, and with the leave of the Court 
the plaintiff paid the deficit Court-fee thereon on September 28, 1936. In 
the meantime, one Satigauda (defendant No. 21), a creditor of defendant 
No. 1, had instituted a suit (No. 260 of 1936) against him and had effected 
an_ attachment before judgment on September 22, 1936, of the property com- 


f Second Appeal No. 1009 of Hukeri, in Regular Civil Suit No. 
1940, from the decision of M. B. 282 of 1936. 
Honavar,- Assistant Judge at Bel- 1 (1867) L. R. 5 Eq. 17. 
gaum, in Appeal No. 20 of 1939, 2 (1917) I.L.R. 40 Mad. 365,F.B. 
modifying the decree passed by A. B. 3 (1897) L. R. 24 I. A. 170. 


Vagyani, Subordinate Judge at 
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prised in the agreement for sale. On March 22, 1937, the plaintiff applied 
to the Court to implead the attaching creditor of his vendor as a party- 
defendant. The Court granted this application. The trial Court decreed that 
the plaintiff was entitled to specific performance of the agreement of sale by 
defendant No. 1 to the extent of the latter's half share in the property com- 
prised in the agreement and directed him to execute the sale-deed of that 
Share. The decree further directed that the plaintiff was entitled to get 
possession of his half share by executing the decree in suit No. 521 of 1928. 
The trial Judge observed as follows in his judgment :— 


“Then the only little interesting question remaining for decision is that raised 
by defendant No. 2] who holds an attachment before judgment on the suit lands 
in his suit No. 260 of 1936. From exhibits 50 and 57, it will be seen that the 
defendant No. 21 filed his suit prior to this suii and got the attachment 
effected after the suit and the attachment exists to the extent of the share of 
defendant No. 1 only. The learned pleader for the defendant No. 1 relying 
on s. 64 ef the Civil Procedure Code argued that if the plaintiff proves himself 
entitled to get the sale deed, his title must arise subject to the claim arising under 
the attachment and he cannot afford to ‘override the attachment. He also relied 
on a ruling in 57 Cal. 274, Taraknath v. Sanatkumar. There is no doubt that 
this ruling supports the defendant No. 21. But I think that the law as interpreted 
in the rulings in A. I. R. 1985 Mad. 193 and 873, Paparagri v. Killaru and Veerappa 
v, C. S. Venkatram, and 1936 A. I. R. Nag. 163, Ghusram v. Parushram, is more con- 
vincing and the ruling of the Calcutta High Court is not approved by these and 
other High Courts. These Madras and Nagpur rulings show that even private trans- 
fers after the attachment and in pursuance of the agreements to transfer made prior 
‘to the attachment are not vitiated and prohibited by s. 64 of the Transfer of Pro- 
perty Act. The facts in this case are stronger as the plaintiff claims the completion 
of the agreed transfer through Court. The defendant No. 21 contended that the 
‘alleged agreement of sale is bogus and fraudulent. But he has not even entered the 
witness box to prove these things. Hence, it is clear that s. 64 does not apply when 
the agreements entered prior to the attachment are completed out of Court and 
‘through Court and this appears to be the more logical meaning of s. 64 as the words 
used in O. XXXVIII, r. 10, are ‘rights’ and they are not qualified by any other 
words. The learned author of the book Transfer of Property Act by Sir D. F. Mulla 
.also supports the above view in his Commentary under s. 40 at p. 159 (1933 edn.). 
Hence, I think I cannot rely on the ruling in 57 Cal. as good law. In view of this 
position it is clear that the defendant No. 21 cannot claim any priority for his 
-Claim in that suit against the plaintiff only because he has attached the suit lands 
“before the plaintiff got the actual sale deed.” 

Defendants Nos, 1 and 2 acquiesced in the decree of the trial Court but 
some of the defendants Nos. 3 to 21 appealed to the District Court. The ap- 
-pellate Judge confirmed the trial Court’s decree in so far as it affected defend- 
ants Nos. 1 and 2 and in so far as it affected the other defendants it was 
set aside. He observed as follows in his judgment :— 


+“ ...In this case the defendants Nos. 3 to 21 cannot be called persons claiming 
“through defendants Nos. 1 and 2 although defendants Nos. 1 and 2 had obtained 
.a decree for possesgion of the property agreed to be sold to the plaintiff against 
‘defendants Nos. 3 to 20 and although the defendant No. 21 had got the property 
attached before judgment in a suit for money filed by him against defendant No. 1. 
It was urged on behalf of the respondent that the suit being one for possession which 
-admittedly was with defendants Nos. 3 to 20, they were necessary and proper parties 
-to the suit. But the lower Court has found and rightly too that no suit for posses- 
-sion of the property would lie against the defendants Nos. 3 to 20, the only remedy 
sto recover possession from them being by way of execution of the decree in the suit 
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of 1928. So the plaintiff should have brought a suit only against defendants Nos. 1 
and 2 for specific enforcement of the agreement. He should not have claimed 
actual possession but should have claimed only a declaration that he was entitled 


‘to the fruits of the decree for possession obtained by the defendants Nos. 1 and 2 


against the defendants Nos. 3 to 20. He did not claim any such declaration but 
claimed only possession and made the defendants Nos. 3 to 20 parties to the suit. 


He having failed in his claim for possession in this suit, the defendants Nos. 3 to 


20 should have been awarded their costs of the suit and their names should have 
been struck off the plaint. Similarly, no relief was claimed in the plaint . against 
the defendant No. 21. All that was alleged in the plaint against him was that he 
had got the property attached and therefore, he was made a party. No declaration 
was claimed that the attachment was not binding on the plaintiff nor could such 2 
claim be made in a suit for possession of immoveable property without the leave of 
the Court, as laid down in O. II, r. 4, of the ‘Code of Civil Procedure. Although 
the defendant No. 21 had contended that the agreement of sale was with-intent to 
defeat and delay his claim no issue was framed or decided in the lower Court on 
that contention. So the declaration granted by the lower Court that the attachment 
is not binding on the plaintiff was granted without hearing the main cofitention of 
the defendant No. 21. Under these circumstances I think that the proper course 
to follow is to strike off the names of defendants Nos. 3 to 21 from the plaint, ana, 
to modify the decree of the lower Court accordingly.” 


The plaintiff appealed to the High Court. 


B. N. Gokhale, for the appellant. 
H. B. Gumaste, for respondent No. 12. 


WASSOODEW J. This is a second appeal against a decree of the learned 
Assistant Judge of Belgaum. The suit was instituted to enforce specific- 
performance of an agreement of sale dated November 23, 1935, whereunder 
defendant No. 1, who was the only executant of the document, had agreed 
to sell the entire survey Nos. 19 and 20 of Yellimanoli in the Hukeri taluka 
to the plaintiff for Rs. 2,000. The agreement referred to certain transactions. 
between the vendor and other persons which compelled him and his co-sharer 
to file a suit in 1928 (suit No. 521) against those opposing their peaceful’ 
possession of the property, and ‘recited that the object of the sale was to pro- 
vide the vendor with the means of meeting the cost of the litigation against 
the supposed trespassers. Those trespassers were defendants Nos. 3 to 20. 
The co-sharer of the vendor was defendant No. 2. The agreement further 
recited that the latter had agreed to transfer his interests in the lands to the 
vendor and therefore he was in a position to convey the entire survey num- 
bers to the plaintiff. The plaintiff not only made the vendor, who had 
contracted to sell the property to the plaintiff, as a party-defendant, but ehe 
also made defendants Nos. 2 to 20; who were strangers to the contract, as 
parties because defendant No. 2 was interested in a portion of the property 
and the other defendants were in actual possession, although the latter by a 
decree passed in the suit referred to of 1928, which was confirmed in the 
High Court on August 27, 1936, were ordered to deliver possession of the 
property to the vendor defendant No. 1 and his co-sharer defendant No. 2. 
The plaintiff, when he saw that defendant No. 1 was unwilling to execute 
the sale-deed in terms of the agreement although he had received half of the 
consideration as earnest at the -time or the contract filed this suit to enforce 
the agreement. 
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The plaint was presented to the Court on September 2, 1936, and with the 
leave of the Court the plaintiff paid the deficit Court-fee thereon on Sep- 
tember 28, 1936. At the time of the presentation of the plaint only defend- 
ants Nos. 1 to 20 were made parties. It was discovered upon the 
statement of defendant No. 1 that one of his creditors had instituted a suit 
against him (suit No. 260 of 1936) and had effected an attachment’ before 
. judgment on September 22, 1936, of the property comprised in the agreement 
for sale. Therefore by an application on March 22, 1937, the plaintiff 
stated that such an attachment was not effective under s. 64 of the Civil 
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Procedure Code to defeat his rights under a subsisting contract at the date wWassoodew J. 


of the attachment, and he conseqiiently asked the Court on that ground to 
implead the attaching creditor of his vendor as a party-defendant. The 
Court granted that application and allowed the amendment of the plaint 
and made the attaching creditor as an additional party, defendant No. 21. 
The newly added defendant No. 21 contended that the agreement of sale 
was intended to defeat his claim and that his attachment was good. Ulti- 
mately the trial Court, after hearing the evidence and the arguments of defend- 
ant No. 21, who did not claim any specific issue of fraud nor went into the 
witness-box to support his plea, held that his attachment was not effective, 
and that the plaintiff was entitled to the specific performance of the agree- 
ment of sale by defendant No. 1 to the extent of the latter’s half share in the 
property comprised in the agreement, and directed him to execute the sale- 
deed of that share. By mistake it appears that in the judgment instead of 
‘defendant No. 21’s attachment it was referred to as “the attachment of 
defendant No. 1.” The-decree further directed that the plaintiff was en- 
titled to get possession of his half share by executing the decree in suit 
No. 521 of 1928 which his vendor, defendant No. 1, and defendant No. 2 
had obtained against the trespassers defendants Nos. 3 to 20 and which, as 
I have said, was confirmed in the High Court on August 27, 1936. Defend- 
ant No. 2 acquiesced in that decree and so also defendant No. 1. 

Against that decree an appeal was taken to the District Court by the other 
defendants with the exception of some of them who were not interested. 
The only questions that were argued in that appeal were that the appellants 
were not necessary parties to the suit for specific performance, that the 
declaration that the attachment of defendant No. 21 was not binding on the 
plaintiff was improperly granted, and that the plaintiff was not entitled to 
recover possession of half the suit property by executing the decree in suit 
Ne. 521 of 1928 against defendants Nos. 3 to 20. AIl those contentions 
were upheld by the learned Assistant Judge principally on the ground that 
defendants Nos. 3'to 20 were not necessary parties. He thought that the 


declaration against defendant No. 21 was wrongly given on the following. 


grounds : that no , declaration was specifically claimed upon amendment of 
the plaint that the attachment was binding on the plaintiff, that no leave to 
join the special cause of action was taken under O. II, r. 4, of the Civil 
Procedure Code, and that no proper issues arising from the written defence 
of defendant No. 21 were raised and evidence heard. Accordingly the trial 
Court’s decree was confirmed in so far as it affected defendants Nos. 1 and 
2, but in so far as it affected the other defendants it was set aside. Against 
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that’ decree the pláintiff has filed this second appeal. 

On the question of misjoinder of the defendants it seems to me that the 
learned Assistant Judge has not properly appreciated the circumstances under 
which the suit was instituted. The rule as to joinder of defendants is con- 
tained in O. I, r. 3, of the Civil Procedure Code. It says :— 

“ All persons may be joined as defendants against whom any right to relief in 
respect of or arising out of the same act or transaction or series of acts’or transac- 
tions is alleged) to exist, whether jointly, severally or in the alternative, where; if 
separate suits were brought against such persons, any Common question of law, or 
fact would arise.” ’ 


PASIOAREN Undoubtedly the agreement, which was the foundation of the cause of action,- 


expressly refers to a series of transactions between the vendor and defendants. 
Nos. 2 to 20 and the common question of fact involved in the suit was. 
whether defendant No. 1 had the sole title to sell the property to the plaint- 
iff and whether the-contract of sale affected the interests of defendants Nos. 2 
to 21. It is indeed true that in a suit for specific performance the general 
rule is that a stranger to the contract cannot be sued upon it. Only. the 
parties to the contract are, according to that rule, necessary and sufficient 
parties. But'the general rule is subject to certain modifications (see Hals- 
bury’s Laws of England, 2nd edn., Vol. XXXI, para. 497, p. 417, and the. 
foot-notes thereunder. See also Fry's Specific Performance of Contracts, 
6th edn., p. 90, para. 205). For instance, strangers are made parties as an. 
exception to the rule in cases of novatio ; in cases of an interest arising under 
a prior contract ; and in cases where it is desirable to avoid multiplicity of 
suits. That is exactly what O. I, r. 1, of the Civil Procedure Code, contem- 
plates. According to Fry (paras. 208 and 209) :— 

..a Stranger to the contract may so mix himself up with it by setting up a | 
claim to some benefit resulting from it, as to render himself liable to be made a- 
party to proceedings for the enforcement of. the’ contract.....In some cases where a 
portion of the relief claimed might affect the person in actual possession of the pro- 
perty, that person may properly be made a party to an action for the specific per- 
formance of the contract. ...” 

The rule as to Joindet of defendants was thus expressed by Stuart V. C. 
in Bishop of Winchester v. Mid-Hants Railway Co2 (p. 21) : 

“Ordinarily, a person not being a party to the contract ought not to be brought’ 
before the Court. But it is otherwise where possession is sought by the pu, and, 
the person in possession wil! be affected by the decree.” 7 
It has been held in several cases in England that persons claiming adversely 
might be made defendants, and the case of defendants Nos. 3 to 20 is exactly. 
on the same footing for they had claimed adversely to the vendor. It may be 
noted that they are still in possession and their possession is likely to defeat 
the claim of the plaintiff to possession. If the plaintiff succeeds upon his. 
title, the decision is bound to affect those defendants. In that*connection it 
is necessary to refer to s. 27, cl. (c), of the Specific Reliéf Act, which deals 
with the class of persons who may be parties to a suit for specific perform- 
ance. That clause is as follows :— 

“Any person claiming under a title which, though prior to the contract and 
known to the plaintiff, might have been displaced by the defendant.” 


1 (1867) L. R. 5 Eq. 17. ` 
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The general rule is obviously the sensible rule in practice. But the recog- 
nized exceptions which are in conformity with the practice of the Court of 
Chancery cannot be overlooked [see also Rangayya Reddy v. Subramania 
Ayyar=]; It seems to me that the learned Assistant Judge was wrong in 
holding that defendants Nos. 3 to 20 were not necessary parties. 

Then there ts the case of defendant No. 21. He claims under an attach- 
ment before judgment, and he says that that attachment should be upheld 
because ‘by reason of s. 64 of the Civil Procedure Code thé prior agreement 
of sale, which according to him was collusive and fraudulent, is not effective 
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prove collusion and fraud or at least ask the trial Court to frame a proper . 


issue and lead evidence upon it because the burden was on him. The trial 
Court in that connection has remarked as follows :— 


“The defendant No. 21 contended that the alleged agreement of sale is bogus 
and fraudylent. But he has not even entered the witness-box to prove these things.” 


It is true that no specific issue was framed, but that was the fault of defend- 
ant No. 21. He did not direct the attention of the Court to the plea on that 
point and did not offer to lead any evidence. When he appealed he made 
no grievance in his memorandum of appeal of that omission or that his evi- 
dence was shut out and that he was prejudiced by the omission to frame an 
_issue. All that he contended in ground No. 10 was that the attachment of 
the interest of defendant No. 1 was not binding on the plaintiff. It would 
be binding if the plaintiff’s prior agreement was fraudulent, for, as observed 
in Basappa v. Honmappa? (p. 946) “s. 64 and O. XXXVIII, r. 10, of the 
Civil Procedure Code, have to be read together and s. 64 applies to an effect- 
ive attachment and an attachment ordered under O. XXXVIII, r. 10, 
before judgment is not effective as against rights subsisting at the date of 
the attachment.” Unless therefore defendant No. 21 proved that no rights 
subsisted under the plaintiff’s agreement of sale, because that agreement was 
collusive and fraudulent, his plea cannot succeed. I have already indicated 
that in the circumstances defendant No. 21 was a necessary party and that 
by permitting the plaintiff to amend the plaint and implead him the Court 
by necessary implication granted the plaintiff upon his claim for possession 
leave to add a cause of action arising upon the subsequent attachment in 
the suit of defendant No. 21. 

There is also another ground upon which in my opinion that attachment 
cannot succeed. The plaint in the present suit was presented to the Court 
one September 2, 1936, and the attachment was made on September 22, 1936, 
that is during the pendency of the suit. It has been pointed out that al- 
though the plaint was presented on September 2, 1936, the Court had granted 
leave to affix the deficit Court-fee later and that therefore the plaint could not 
be regarded as presented till September 28, 1936, when the deficit Court-fee 
was made good. That argument is not well founded in view of the explana- 
tion to s. 52 of the Transfer of Property Act. The suit, in my opinion, was 
pending from the time of the first presentation. If instead of rejecting the 


1 (1917) L L. R. 40 Mad. 2 :(1939) 41 Bom. L. R. 943. 
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A.C.J. plaint on account of insufficiency of stamp the Court received the deficit fee 
1942 and granted time to the plaintiff to make good the deficiency, the plaint must 
SANAN: be deemed to have been presented when it was first! received by the Court. 
a ea Therefore the principle of lis pendens will affect the defendant’s attachment. 
Manapey- It does not matter, in my opinion, that the alienation or attachment was not 
Appa voluntary. The principle of lis pendens embodied in s. 52 of the Transfer 

O D of Property Act will apply to such alienations also [see Moti Lal y. Karrab- 
ele 5i ul-din.1]} Consequently this appeal must be allowed, the decree of the lower 
appellate Court set aside and that of the trial Court restored with costs 


RT 


Wassoodew J. throughout. 
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Appeal allowed. 


Before Sir John Beaumont, Kt., Chief Justice. 
(On difference between ‘Mr. Justice Divatia and Mr. Justice Macklin). 


HANMANT BHIMRAO KALGHATGI 


1942 
Nunya „U. 

March 13. GURURAO SWAMIRAO KULKARNI.” 
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Decree—Instalment decree—Default in payment of instelments—Crediter to elect 
whether he executes whole decree or decree by instalments—Election of right 
once made is conclusive—Alternative rights—Alternative remedies, election of 
—Indian Limitation Act (IX of 1908), arts. 181, 182. 

Where a decree payable by instalments provides that in default of payment 
of any one instalment the whole of the amount then due can be recovered at 
once, and on such default the decree-holder elects to recover the whole amount 
due, he is bound thereafter to execute the decree to recover the whole amount 
in one sum, and it is not open to him to apply subsequently to recover the 
amount in instalments. 

Hence, where such a decree-holder applies to execute the decree for the whole 
sum, a subsequent application to execute the decree must be made for the 
whole sum and within the time provided by the law of limitation aftér the 
disposal of the first application. 

Pandurang V. Mahadev4, followed. 
Bomatu v. Govardhandas?, distinguished. 

Where a person has two alternative remedies, he can pursue all or any of the 
remedies up to judgment ; but as soon as he obtains judgment on one remedy, 
he loses the right to proceed on the other. Where, however, a person has two 
inconsistent rights, he must‘elect which of them he is going to rely on, and 

having’ elected to rely on one right, he is not allowed to retract his election. 
It is irrelevant in such a case that the action does not proceed to judgment. 
The latter principle applies to a decree for payment by instalments. As soon 
as default is made, the decree-holder is given two inconsistent rights ; he can 
continue under the decree to recover the amount by instalments or he can re- 
` Cover the whole amount at once; but he cannot do both.’ He has alternative 


1 (1897) L. R, 24 I. A. 170. cree passed by M. S, Hegde, Sub- 
* Second Appeal No. 502 of 1940, ordinate Judge at Dharwar, in Dar- 
from the decision of G. H. Guggali, khast No. 710 of 1937. 
District Judge at Dharwar, in Appeal 1 (1930) 33 Bom. L. R. 459. 
No. 123 of 1938, confirming the de- 2 (1935) 38 Bom. L. R. 492. 


° , 


VOL. XLIV. | THE BOMBAY LAW REPORTER. 


rights, and the debtor is subject to alternative obligations. Where the creditor 
once elects to enforce his right to recover the whole debt in one lump sum, the 
future obligation of the debtor is fixed accordingly, and it is not open to the 
creditor subsequently to turn round and seek to enforce the decree as an instal- 
ment decree. 

United Australia Ld. v. Barclays Bank, Ld.) Scarf v. Jardine? and Morel 
Brothers & Co., Limited yv. Westmoreland (Earl of)#, referred to, 


' PROCEEDINGS in execution. 
On February 26, 1927, Hanmant obtained a mortgage decree in terms of an 


award against Gururao and another (defendants-judgment-debtors), which 
provided :— 


“ Defendants Nos. 1 and 2 shall pay to the plaintiff the amount of Rs. 1800 and 
further interest on the principal amount at the rate of Rs, 12 per cent. per annum 
from to-day. The same (amount) shall be paid by annual instalments of Rs. 300 
each. The first instalment shall be paid on May 31, 1927. Similarly, payment 
(of instalments) shall be made on the same date every year till (full) payment of 
the said amount of Rs. 1850 and further interest. 

“Tf the defendants fail to pay duly any one instalment, the plaintiff should re- 
cover forthwith the whole of the remaining amount and further interest by sale of 
‘the mortgaged property. The plaintiff should recover by sale, at his pleasure, any 
of the mortgaged property belonging to defendants Nos. 1 and 2. If the amount 
‘due to the plaintiff is not fully satisfied by the sale of the entire mortgaged pro- 
perty, the plaintiff should recover the remaining amount from defendants Nos. 1 
and 2 personally.” 


There was default in payment of instalments. 


On July 1, 1929, the decree-holder filed a darkhast (No. 420 of 1929) to 
recover the whole amount due under the decree by sale of the mortgaged 
property. The darkhast was disposed of on June 2, 1933, as no sale could 
be held in absence of bidders. 

On September 2, 1937, the decree-holder filed another darkhast (No. 710 
of 1937) to recover instalments payable during the three foregoing years. 

The executing Court allowed the execution to proceed observing as 
follows :— 


“The decree-holder relies on Bomatu V. Govardhandas (38 Bom. L. R. 498) to 
‘Show that the claim for the instalments due which are in time is valid in the dar- 
Ikhast although there is default clause. It is clear from this case that default clause 
is meant for the benefit of the judgment-creditor. In the previous darkhast the 
‘decree-holder availed himself of the default-clause ; from that it cannot be said 
that in this darkhast the PROIE ‘cannot claim the instalments due which are 
within three years.” 


On appeal, the District Judge reversed the order and dismissed the dar- 
‘khast as barred by limitation, for the following reasons :— 


“Tt is true that the default clause was intended for the benefit of the decree- 
holder, that it was at his option to take advantage of it, that/ if he failed to avail 
himself of it he coujd fall back on the instalment clause, vide 59 I. A: 376 and 
:38 Bom. L. R. 492. But if he exercised the option and claimed the whole of the 
outstanding balance at once under the default-clause, as in’ the present case, it is 
difficult ta see how he could fall back on the instalment-clause. He exercised the 
<option under the default clause and claimed the entire outstanding balance by the 


1 [1941] A. C 1. 3 [1903] 1 K. B. 64, 
2 (1882) 7 App. Cas. 345. 
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first darkhast filed on July 1, 1929. The instalment decree was at an end. His only 
remedy was to recover the whole of the balance. The first darkhast was disposed 
of on June 2, 1933. The present darkhast being filed more than three years after 
the date of the disposal of that darkhast is barred by limitation under art. 182 (5) 
of the Indian Limitation Act, 1908, vide 33 Bom. L. R. 459. Reliance was placed 
on 56 All. 921 on behalf of the respondent. Therein it was held, in the case of an 
instalment decree with a default clause, that the decree-holder had a right to re- 
cover each instalment as it fell due as well as a right to recover the entire outstand- 
ing balance in case of default, and that it was at his option to exercise his right 
under the default clause. But the ruling does not go to the length of saying that 
even if he exercised the option under the default clause still he could fall back on 
the instalment clause.” 

The decree-holder appealed to the High Court. 

The appeal was heard on December 18, 1941, by Divatia and Macklin JJ., 
but their Lordships having differed in opinion delivered the following judg- 
ments, making a reference to a third Judge. 


DIVATIA J. This appeal arises in execution of a decree in a mortgage suit 
and it is preferred by the decree-holder. It was passed on February 26, 1927, 
against the defendants, who were directed to pay Rs. 1,850 with interest. 
The amount was made payable by annual instalments of Rs. 300 each. The 
first instalment was to be paid on May 31, 1927, and the subsequent instal- 
ments were payable on the same date every year till the full payment of the 
principal amount with interest. It was further directed that if the defendants 
failed to pay duly any one instalment, the plaintiff should recover forthwith: 
the whole of the remaining amount and further’ interest by sale of the mort- 
gaged property at his pleasure, and if the amount was not fully satisfied by 
the sale of the entire mortgaged property, the plaintiff was to recover the 
remaining amount from the defendants personally. There was default in the 
payment of the first instalment, ‘and the decree-holder filed darkhast No. 420 
of 1929 on July 1, 1929, to recover the whole amount by sale of the mortgaged 
property in exercise of his right under the decree. That darkhast was dis- 
posed of on June 2, 1933, as the property could not be sold for want of 
bidders. No amount was therefore realised by the decree-holder. More than 
three years after that date the decree-holder filed the present darkhast No. 710 
of 1937“on September 2, 1937, claiming only the instalments of the three 
previous years. The judgment-debtor contended that the darkhast was barred 
by limitation as it was filed’ more than three years after the disposal of the 
first darkhast. The decree-holder’s reply was that notwithstanding his right 
to recover the whole amount on the default of any instalment and although 
he had exercised that right in his first darkhast, he had not lost the right, 
if he failed to realise the full.amount, of recovering future instalments within 
three years from the dates when they were due, and that therefore the. dar- 
khast was in time.. 

The trial Judge held that the darkhast was in time, andehe reed upon the 
decision of this Court in Bomatu v. Govardhandast in which it was held that 
in such cases the judgment-creditor has the option to apply for the full amount 
in default of payment of any instalment, and if he waived that privilege, it 
was still open to him to apply even after three years from- the date of the 

1 (1935) 38 Bom. L. R. 492. 
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default to recover such of the instalments as had become due within three 
years of his first application. Thinking that the case was covered by that 
authority he held that, although in the previous darkhast the decree-holder 
had availed himself of the default clause, he was still entitled to claim the 
instalments due-at the date of that darkhast. He therefore directed that the 
darkhast proceedings should continue. 

| On appeal the learned District Judge held that the darkhast was time-barred 
on the authority of Pandurang v. Mahadev. It was decided in that case 
by Madgavkar J. sitting singly that where the decree-holder elects and applies 
in a former darkhast to recover the entire amount, it must be taken that he 
treated the instalment decree as at an end, and the subsequent darkhast 
should be-filed to recover the entire amount then due and not for the future 
instalments. On the facts of that case it was held that the second darkhast 
there was barred under art. 182, cl. 7, of the Indian Limitation Act, as the 
instalment decree had come to an end, as well as under s. 48(7) of the 
Civil Procedure Code, as the darkhast was filed more than twelve years after 
the decree was passed.. It was rightly observed by the learned District Judge 
that the decision in Bomatu v. Govardhandas did not touch the point arising 
in the present darkhast. In that case the question was whether the decree- 
holder was bound to apply for the whole of the amount when the first default 
was.made, and it was held that he was not so bound as the default clause 
was intended for his benefit. The question arising in the present case, how- 
ever, is whether the decree-holder having once elected to exercise his option 
by asking for the whole amount due on the judgment-debtors’ default and 
not having succeeded in recovering it, he is thereafter entitled to fall back 
upori the decree as an instalment decree and to recover the instalments due 
at the date of the darkhast. The learned Judge held that as the decree-holder 
exercised the option of the default clause and claimed the entire outstanding 
balance, the instalment decree came to an end and his only remedy was to 
recover the whole of the balance ; and as the second darkhast was filed more 
than three years after the date of the disposal of the first darkhast, it was 
barred by limitation under art. 182. On these grounds the appeal was allowed 
and the darkhast was dismissed with costs. 

The decree-holder has filed this appeal against that order, and his conten- 
tion is that the darkhast was in time inasmuch as he had the right to recover 
an: instalment whenever it fell due according to the terms of the decree in 
spite of the fact that in the previous darkhast he had tried to recover the 
whole amount under the decree. It is contended that if the instalment decree 
gave the decree-holder an option to demand the.whole amount on each default 
and if in the exercise of that option he could’ not succeed in recovering it, he 
should not bę tied down for the future to asking for the whole amount. He 
may choose eithereto file a‘new darkhast for the whole amount within three 
years from the disposal of the first darkhast, or he may file a darkhast even 
after three years to recover such of the instalments as were due at that date. 
For. that purpose .the decree-holder relies upon the- provisions of art. 182, 
cl. 7,.of the Indian Limitation Act, under which an application for execution 


1° (1930) 33 Bom: L. R. 459. 
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of a decree directing payment to be made on a certain date can be filed within 
three years from such date. It is further contended that the attempt to re- 
cover the whole amount due does not necessarily put an end to the instal- 
ment decree : if the default clause be treated as for the benefit of the decree- 
holder, he can at all times exercise his choice to recover the whole amount 
or the instalments in any darkhast so long as the decree was alive. It is 
lastly urged that the instalment decree remains alive so long as all the in- 
stalments which are to be paid on certain specified dates have not been so 
paid, and as at the date of the second darkhast three instalments were due 
on certain dates, the decree-holder was entitled to recover them. With re- 
gard to the decision in Pandurang v. Mahadev, it is argued that there the 
darkhast was held as barred not only under art. 182 of the Indian Limitation 
Act, but also under s. 48 of the Civil Procedure Code, and that therefore, 
the observations with regard to the instalment decree having come to an end 
were obiter. 


The question really turns upon the construction of the decree. The decree 
provides that on the failure of the judgment-debtors to pay any one instal- 
ment the decree-holder had a right to recover forthwith the whole of the 
remaining amount with interest. Although the decree-holder was not bound 
to apply for the whole amount on the default of the first instalment and it 
was his option to do so or to recover the instalments, the option to recover 
the whole amount due can only be exercised by enforcing the decree as for 
the whole amount and not thenceforth payable by instalments. It is true 
that the decree-holder may choose to recover only the instalments due in 
spite of a default and it would even then be open to him to recover the whole 
amount due on a subsequent default, but once he exercises the option to re- 
cover the whole amount due on any default, the judgment-debtor loses his 
right to pay the amount by instalments, and the decree becomes an ordinary 
decree to recover the amount then due. That being so, the nature of the 
decree is changed, and it must thenceforth be executed as such. If such a 
decree is executed in part, the remaining amount could be recovered in a 


' subsequent darkhast as the balance of the total amount of the decree and not 


as so many instalments. If the decree-holder elects to enforce his right to 
recover the full amount on a ‘default and also intends to keep alive his right 
to recover the instalments, how is the judgment-debtor to know after the 
decree-holder files the darkhast to recover the whole amount that he has got 
to go on paying the instalments due during the pendency of the darkhast 
even though the decree-holder has elected to enforce the whole decree? It 
could not, in my opinion, have been contemplated that even during the pen- 
dency of the darkhast to recover the whole amount due on default, the judg- 
ment-debtor must go on making annual payments to the decreg-holder. 

In my opinion, therefore, the proper view to take is that once the decree- 
holder elects to enforce the default clause and asks for the whole amount, 


‘ the right of the judgment-debtor to pay the decretal amount in instalments 


as well as his liability to pay the future instalments cease, and that there- 
fore, he does not make any default if he does not pay the instalments after. 
the decree-holder takes steps to enforce the whole decree. Where the decree- 
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holder exercises the option to enforce the decree for the whole amount, he 
puts an end to the judgment-debtor’s right to pay it by instalments. The 
decree-holder cannot contend that although his right is gone, the liability to 
pay the instalments must be taken as alive if it suited his purpose to fall 
back on the instalments. The liability to pay the instalments must also be 
deemed to have ended with the right and with the decree-holder’s choice to 
enforce the whole decree at one time. Such a darkhast to enforce the whole 
decree would be governed by art. 181 of the Indian Limitation Act, and not 
by art. 182, as held in Joti Prasad v. Sri Chand2 It follows, therefore, that 
once the decree-holder seeks to enforce the whole decree on a default being 
made by the judgment-debtor, all successive darkhasts would be governed by 
art. 181 of the Indian Limitation Act, and should be filed within three years 
from the date of the disposal of the former darkhast. In my judgment, 
therefore, the present darkhast, which is filed more than three years after 
the disposal of the first darkhast, is barred by time. 

I am, in agreement with the view taken by Madgavkar J. in Pandurang v. 
Mahadev that the decree-holder’s option puts an end to the decree as an 
instalment decree and the subsequent darkhast should be filed to recover the 
whole of the amount due. That decision has been followed in two unreported 
decisions, both given by single Judges, in Veerappa Mallappa v. Hucho Nara- 
yan? and Mulchand Rayachand v. Chanbasappa Irappa.? r 

On behalf of the decree-holder reliance was placed on the decision in 
United Australia, Ld. v. Barclays Bank, Ld* which is to the effect that if a 
person exercises a remedy in contract and fails therein, he can still enforce it 
in tort. But that case, im my opinion, has no application to the facts of this 
case. The question is not whether there are two remedies to enforce one 
right, but whether the decree-holder is bound by his election to treat the decree 
as a decree for the whole amount for the purpose of future darkhasts. 

I may state here by way of analogy that this principle of election has been 
applied also to the case of an instalment decree for money with a default 
clause under art. 75 of the Indian Limitation Act where the period of three 
years runs from the date of the default unless the payee waived the benefit 
of the provision in which case the period is to run when fresh default was 
made in respect of which there was no such waiver. It has been held in such 
cases that the decree-holder has to exercise his option when a default is ‘made, 
and must be held to his election in all future execution proceedings: see 
Jawahar Lal v. Mathura Prasad® and Kashiram v. Pandu® 

I, therefore, agree with the lower appellate Court in holding that the dar- 
khast is time-barred and should be dismissed with costs. 


MACKLIN J. The question involved in this appeal is whether the holder 
of a decree Which „provides for the payment of the decretal amount by instal- 
ments but gives the decree-holder a right to recover the entire decretal 


1 (1928) I. L. R. 51 All. 237. 1941 (Unrep.). 

2 (1938) S. A. No. 498 of 1937, 4 [1941] A. C. 1. 
decided by N. J. Wadia J., on July 5 (1934) I. L. R. 57 All 108, F.B. 
18, 1938 (Unrep.). 6 (1902) I. L. R. 27 Bom. 1, 

3 (1941) S. A. No. 752 of 1939, S.C. 4 Bom. L. R. 688, F.B. 
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amount on default of any one- instalment is debarred from recovering such 
instalments as are within time by reason of the fact that he has already made 
an attempt to recover the whole amount on ‘default .of an instalment and any 
further execution for the whole amount is now barred by time. The answer 
depends upon whether or no the application to execute for the whole decretal 
amount puts an end to the decree as an instalment decree; and that in its 
turn seems to me to depend partly on whether or no the decree-holder has 
succeeded in his application for the execution of the whole decree. If he 
has succeeded in recovering anything at all under such an application, he has 
actually recovered it under a decree that is not an instalment decree; and, . 
on the principle that he cannot both approbate and reprobate, I imagine that 
henceforth it would not be open to him to treat it as an instalment decree. 

But in the present case the decree-holder’s execution for the whole 
decree was entirely infructuous ; he recovered nothing at all. In such circum- 
stances can it be said that the decree has ceased to be an instalment’ decree ? 
It gave the judgment-debtor the privilege of paying by instalments and im- 
posed on the decree-holder the obligation of accepting payment by 
instalments ; and it also gave the decree-holder the privilege of executing for 
the whole amount in the event of the debtor being unpunctual in his pay- 
ments. But the decree-holder was not bound to exercise the latter privilege ; 
on default he could, if he thought fit, have executed for instalments or he 
could have executed for the whole—it is a matter of option; and if by 
taking no steps he had altogether waived his privilege of executing for the 


‘whole amount, he could still have-executed for such instalments as were 


within limitation, even though his right to execute for the whole amount 
might have become time-barred [see Bomatu y. Govardhandas*]. 

Failure on the part of a decree-holder to exercise his option to execute for 
the whole within the period of limitation is tantamount to waiver of that 
option ; but it does not amount to anything’ more, and that is why his right 
to execute for such instalments as are within time still subsists. Merely 
because he has made an entirely unsuccessful attempt to execute for the 
whole and has then allowed his right to execute fon the whole to lapse by 
time, can he be said to have exercised his option finally and: irrevocably ? 
Looking at the matter apart from authority, I should have thought that what 
matters is not} the nature of the steps taken to recover his money but the 
actual recovery. The decree does not say that he-may at his option take 
certain steps in order to recover the whole ; what it says is that he may re- 
cover the whole by taking certain steps. If he has failed to recover eithtr 
the whole or any part of the whole by steps appropriate to the execution of 
a decree for the whole, how can he be said to have made a final and irre- 
vocable choice to treat the decree as no more than a decree for the whole and 
no longer a decree for instalments? No question of limitation is involved 
here, and logically the decree-holder’s position would have been, exactly the 
same if he had filed his present application before his right to execute for the 
whole had become barred by time. In such a case would it have been a good 
defence to say that it was no longer open to the decree-holder to execute for 
the part and that he could only execute for the whole? : 

1 (1985) 38 Bom. L. R. 492. 
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_ Some limited support for the view here taken may be derived from United 
Australia, Ld. v. Barclays Bank, Ld+ A cheque payable to the plaintiffs 
was converted by a certain company. It was open to the plaintiffs to sue 
the company either for the conversion or for the amount of the cheque as 
money lent or as money had and received for the use of the plaintiffs. They 
chose the latter course, but discontinued the suit and obtained no final judg- 
ment. They then successfully sued the bank which had collected the cheque 
for conversion of the cheque. It was held that in such a case it is judgment 
and satisfaction in the first action, and not:the bringing of the claim, which 
constitutes a bar to the second action, and that merely by suing for money 
lent or money had and received the plaintiffs could not be said to have 
waived the tort. . Indeed, if they had wished to do so it would still have been 
open to them to sue the company on the tort rather than the bank. 

But the only direct authority to which we have been referred is Pandurang 
y. Mahtdev.2 The facts-were on all fours with the present case, and it was 
held that it was no ‘longer -open to the decree-holder to recover such instal- 
ments as were in time because he must be taken to have elected to treat the 
decree as no longer being a decree for instalments, though in his previous 
applications for the execution of the whole decree he had failed to recover 
anything at all. This case has been followed by a single Judge in Veerappa 
Mallappa v. Hucho Narayan, and in another unreported case, Mulchand 
Rayachand v. Chanbasappa Irappa* I myself followed it sitting alone, be- 
ing of opinion that I was bound by it. But it is a decision of a single Judge, 
and, for reasons which will be apparent from this judgment, I have serious 

-doubts as to the correctness of the decision. 

We were referred to other authorities by way of analogy. But these are 
‘all decisions on points of limitation, and I do not think that they throw any 
-light on the question: before us, which is in no sense one of limitation. On 
general principles I am of opinion that this appeal should be allowed and 
execution be permitted to proceed for such of the instalments as were within 
-time at the date of the application. 


_ PER CURIAM. On account of difference of opinion on the point to be 
‘decided in this appeal, the following point is referred, under cl. 36 of the 
“Letters Patent, to one or more Judges whom the Chief Justice might appoint. 

The point is— 
“ Whether on the terms of the decree under execution the instalment decree came 


to an end after the decree-holder unsuccessfully exercised his option in the first 
darkhast to recover the whole amount ? ” 


The appeal was accordingly heard by Beaumont C. J. 


S. B. Jathar, for the appellant. 
G. R. Madbhavi, for respondent No. 1. 
€ 


BEAUMONT C. J. This is a second appeal, which comes before me on a 
reference occasioned by a difference of opinicn between Mr. Justice Divatia 


1 [1941] A. C. 1. July 18, 1938 (Unrep.). 
2 (1931) 33 Bom. L. R. 459. 4 (1941) S$. A. No. 752 of 1939, 
3 (1938) S, A. No. 498 of 1937, decided by Macklin J., on June 27, 


decided by N. J. Wadia J., on 1941 (Unrep.). 
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and Mr. Justice Macklin, raising this question : 

“ Whether on the terms of the decree under execution the instalment decree came 
to an end after the decree-holder unsuccesstully exercised his option in the first 
darkhast to recover the whole amount ? ” 

The facts giving rise to the question are these. On February 26, 1927, 
there was a decree for Rs. 1,850; payable by annual instalments of Rs. 300: 
each, the first instalment being due on May 31, 1927, and subsequent instal- 
ments on May 31 in succeeding years, and there was a default clause pro- 
viding that if the defendants failed to pay duly any one instalment, the 
plaintiff should recover forthwith the whole of the remaining amount and 
further interest by sale of the mortgaged property at his pleasure. There 
was default in payment of the first instalment, and oni July 1, 1929, the 
decree-holder issued a darkhast for recovery of the whole amount due on the 
decree. On June 2, 1933, that darkhast was disposed of for lack of bidders. 
On September 2, 1937, the present darkhast was issued for recovering pay- 
ment of the instalments due under the decree during the three years preced- 
ing the date of the darkhast. 

The question, which I am asked to' decide, is, of course, relevant on the 
question of limitation. If the decree has become a decree for payment of 
the whole amount in one sum, then it is time-barred, and the darkhastdar is, 
therefore, endeavouring to treat the decree as still being an instalment decree, 
and to recover the instalments due within the preceding three years. Mr. 
Justice Divatia took the view that the decree-holder by issuing a darkhast 
to recover the whole amount had conclusively elected to treat the decree as 
a decree for immediate payment, and that he could not afterwards recede 
from that position, and seek to recover. the instalments. Mr. Justice Macklin, 
on the other hand, held that as the previous darkhast for recovery of the 
whole amount had been infructuous, it did not debar the neces noes from 
subsequently recovering the amount due by instalments. 

It is well settled that a default clause of this nature is inserted for the 
benefit of the creditor, and that when default in payment of an instalment 
occurs, the creditor may either exercise his right to recover the whole amount, 
or may waive the operation of the default clause, and continue to recover the 
debt by instalments. But it is clear that he cannot have both rights to- 
gether ; they are alternative rights. If he is entitled to recover the amount 
in one lump sum, he is not entitled to recover annual instalments. On the 
other hand, if he is entitled to recover annual instalments, he is not entitled 
to recover the whole amount in one lump sum. In my opinion as soon as 
default occurs, the decree-holder has two alternative, and inconsistent, 
rights, and he must make up his mind which he is going to rest upon. Hav- 
ing in this case issued a darkhast to recover the whole amount, he has, in my 
view, unequivocally elected to stand on his right under the decrée to recover 
the whole amount in one sum, and he cannot afterwards go back on that elec- 
tion, and proceed to recover the amount in instalments. I, therefore, agree 
with the conclusion of Mr. Justice Divatia. Sc 

Mr. Justice Macklin relied upon a recent case in the House of Lords, 
United Australia, Ld. v. Barclays Bank, Ld But I venture to think that 


1 [1941] A. C. 1. 
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the learned Judge has not observed the warning uttered by Lord Atkin in 
the course of his very learned and interesting judgment (p. 29) : 

“It seems to me that in this respect it is essential to bear in mind the distinction 

between choosing one of two alternative remedies, and choosing one of two inconsis- 
tent rights.” 
The House of Lords in that case was dealing with a case of two alternative 
remedies, one in contract and the other in tort, and it was held that the mere 
issue of a writ to enforce one remedy did not debar the plaintiff from pro- 
ceeding on his other remedy, Nothing short of judgment on the one remedy 
would have that effect. There are other cases of alternative remedies, for 
instance, the well-known case of Scarf v. Jardine, where the plaintiff had a 
right to proceed against the partners in a firm on the true facts, and an 
alternative remedy against former partners in the firm for the same debt on 
estoppel : and the case of Morel Brothers & Co., Limited v. Westmoreland 
(Earl ofẹ, where the plaintiff had alternative remedies against a principal 
and an agent. In cases of that nature the plaintiff can pursue all or any of 
his remedies up to judgment. In general it is only on obtaining judgment 
on one remedy -that the plaintiff loses the right to proceed on the other re- 
medy. But where a man has two inconsistent rights, he must elect which 
of them he is going to rely on, and having elected to rely on one right, he is 
not allowed to retract his election. A good illustration of that principle is 
to be found in the case of a landlord who has a right under a lease to forfeit 
the lease. As soon as he has notice of an event which occasions forfeiture, 
he has an option either to enforce the forfeiture, or td waive it and main- 
tain the lease. It is well settled law that if, in such a case, the landlord 
issues a writ to recover possession, that amounts to an unequivocal election 
to enforce the forfeiture, and he cannot afterwards rely on the lease as sub- 
sisting. On the other hand, if he issues a writ to recover rent accrued due 
under the lease after he received notice of the act giving rise to the for- 
feiture, he waives the forfeiture, and cannot afterwards seek to enforce it. 
It is irrelevant in such a case that the action does not proceed to judgment. 
It seems to me that that principle applies here. The decree was originally 
a decree for payment by annual instalments. As soon as default was made, 
the decree-holder was given two inconsistent rights ; he could continue under 
the decree to recover the amount by instalments, or he could recover the 
whole amount at once; but he could not do both. He was bound to limit 
his darkhast to a principal sum either of Rs. 1,850 or Rs. 300. He had 
alternative rights, and the debtor was subject to alternative obligations. The 
creditor having elected to enforce his right to recover the whole debt in one 
lump sum, the future obligation of the debtor was fixed accordingly, and, in 
my opinion, it was not open to the creditor subsequently to turn round, and 
seek to enforce the decree as an instalment decree. 

I, therefore, answer the question submitted to me in the affirmative. 

The appeal is dismissed with costs in accordance with the opinion of the 
majority of the Judges. 

Appeal dismissed. 


1 (1882) 7 App, Cas, 345. 2 [1903] 1 K. B. 64. 
R. 112. 
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' Before Mr, Justice Wassoodew, ' 
THE CITY MUNICIPALITY, BHUSAWAL 
v. ER 
THE HINDUSTAN CONSTRUCTION COMPANY, BOMBAY.* 


` Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 203, 98, 99—Octroi 


dues—Recovery by suit—Alternative remedy—“ Process”, “ such process ”— 
Interpretation. 


Section 203 of the Bombay Municipal Boroughs Act, 1925, provides an alter- 
native remedy to make recovery of municipal dues by suit. According to the 
first part of the section that alternative remedy can be adopted “in lieu of 
any process of recovery allowed by or under the Act,” provided the person 
sued “is Hable to pay.” It can also be resorted to in. case of failure to realise 
by process the whole or any part of any amount recoverable under the provi- 
sions of chap. VIII. e 

The process of recovery of octroi dues other than by suit is indicated in ss. 98 
and 99 of the Act. 

If a current, account of octroi dues has been kept as required by s. 99, a suit 
will lie under s. 203 for the recovery of municipal dues. 

If no process as contemplated by s. 98 to recover the octroi duty is issued, 
then in lieu thereof it is lawful for the Municipality to sue under s. 203 in any 
Court of competent jurisdiction the person liable to pay the same. 

Poona Munictpality yv. Paranjpe & Sons, distinguished. 


Under s. 203 the Municipality has the right to sue only a person liable to 
pay. But the liability to pay, in order that the first clause of s. 203 may 
come into operation, may arise independently of ss. 98 and 99. In the considera- 
tion of the application of the first clause of s. 203 the Court has to consider 
whether that liability to sue has arisen under the Act. The first clause of 
s. 203 is not restricted in its operation to the process of recovery permissible 
under chap. VIII. It does not say so in terms. The word “process” in the 
first clause implies summary process generally. The words “such process” in 
the second clause merely refer to the generality of summary remedy conferred 
by the statute. 

A corporation like an individual has a right to enforce its claim by suit 
unless that right is expressly limited or the limitation is clearly implied. 

A suit to recover octroi dues for goods brought within the limits of a borough 
municipality from the defendant who is liable to pay is maintamable under 
s. 203. 


SUIT to recover octroi dues. 

The Hindustan Construction Company (defendant) was a railway còn- 
tractor, As such the company brought goods to Bhusawal by railway, un- 
loaded within the railway compound, and were taken to the place where -they 
were used for building purposes. The railway compound, the way by which 
they were carried from it, and the places where they were used were within 
the octroi limits of the Bhusawal Municipality (plaintiff). The octroi dues 


* Civil Revision Application No. of 1938, affirming the decree passed 
280 of 1942 (converted from S, A. by V. R. Saraf, Subordinate Judge at 
No. 792 of 1940), from an order Bhusawal, in Regular Civil Suit No. 
passed by R. R. Karnik, Assistant 222 of 1937. 


Judge at Jalgaon, in Appeal No. 166 1 (1933) 35 Bom. L. R. 581. 
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leviable by the plaintiff for the goods so imported from January 15, 1936, 
to December 3, 1936, amounted to Rs. 364-12-3. 

On April 6, 1937, the plaintiff Municipality filed a suit in the civil Court 
to recover the amount from the defendant. 

The defendant contended that the goods were brought and used for rail- 
way works and that the plaintiff could not sue as the procedure under the 
Municipal Act or octroi rules was not adopted by the plaintiff. 

The trial Court dismissed the suit holding that the plaintiff-Municipality 
was not entitled to maintain the suit to recover the octroi duty, for the follow- 
Ing reasons :— 

“ Confining myself to the Bombay Municipal Boroughs Act, 1925, and applying 
the decisions and principles Jaid down in 35 Bom. L. R. 581 I have no doubt that 
the plaintiff municipality cannot maintain this suit to recover the octroi duty inas- 
much as this case is not covered by s. 99 of the Act and hence the provisions of 
cz Vili cannot apply. It was fairly conceded before me by the learned pleader for 
the plaintfff that this suit does not fall under s. 99 and that no current account as 
laid down in that section has been opened for defendant by the Standing Committee 
of the Municipality. Section 98 is, therefore, the only section under which the 
claim for octroi preferred in this suit can fall. Section 104(b) clearly makes an 
exception of a claim leviable under s. 98(2) or amount payable on demand on 
account of octroi or toll and hence the provisions of c. viii cannot apply to the 
claim in this suit. Section 208 under which alone a municipal borough can main- 
tain a civil suit expressly enacts as interpreted in 35 Bom. L. R. 581 that only for 
claims falling under c. viii or a claim for compensation, expenses, charges or damages 
‘payable under this Act can a civil suit by a municipality lie. Relying upon these 
express provisions of the Act and the decision at 35 Bom. L. R. 581, I hold that 
the present suit is not competent to the plaintiff municipality and that the munici- 
pality ought to have recovered the octroi duty as provided for in s. 98 of the Muni- 
cipal Boroughs Act.” 

This decree was, on appeal, affirmed by the Assistant Judge, on the follow- 
ing grounds:— | 
- “In the case at 35 Bom. L. R. 581 it is held that under s. 203 of the Bombay 
Municipal Boroughs Act the Municipality cannot maintain a suit in a civil Court 
to recover the balance of octroi duty not collected through oversight.” 


The plaintiff appealed to the High Court. 


A. G. Desai, for the applicant. 
P. B. Gajendragadkar, for the opponent, 


WASSOODEW J. This is a second appeal from a decree of the learned Assis- 
tant Judge of Jalgaon. It arises from a claim of the City Municipality of 
Bhusaval to recover Rs. 364-12-3 as octroi duty from the respondent-defend- 
ant. It is common ground that the defendant, who is a railway contractor, 
brought certain goods between January 15, 1936, to December 3, 1936, into 
the limits of the municipal district which were liable under the rules of the 
Municipality to pay octroi duty. They were brought without passing the 
“import Nakas ” fixed by the Municipality for collection of such dues. The 
main defence which prevailed in the Courts.below was that under s. 203 of 
the Bombay Municipal Boroughs Act (Bom. XVIII of 1925) the Munici- 
pality could not institute a suit for the recovery of octroi duty in a civil 
Court. Accordingly the. plaintiff's suit was dismissed. The plaintiff-Munici- 
pality has therefore filed this second appeal. 
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Section 203 of the Act upon which the defendant relies is as follows :— 


“In lieu of any process of recovery allowed by or under this Act or in case of 
failure to realise by such process the whole or any part of any amount recoverable 
under the provisions of chap. VIII, or of any compensation, expenses, charges or 
damages payable under this Act, it shall be lawful for a municipality to sue in any 
court of competent jurisdiction the person liable to pay the same.” 

That section as I read it provides an alternative remedy to make recovery of 
municipal dues by suit. According to the first part of the section that alter- 
native remedy can be adopted “in lieu of any process of recovery allowed by 
or under the Act”, provided the person’ sued “is liable to pay”. It can also 
be resorted to in case of failure to realise by process the whole or any part 


Wassoodew j.of any amount recoverable under the provisions of chap. VIII. The process 


of recovery of octroi dues other than by suit is indicated in two sections of 
the Act. The first is s. 98 and the second s. 99. Section 98 (1) says: 

“In the case of non-payment on demand of any octroi or of any toll leviable by 
a municipality, any person appointed to collect such octroi or toll may seize any 
animal or goods on which octroi is chargeable,”... 

Clause (4) of that section provides : 

“Tf no such tender (as contemplated by the process claimed) is made, the pro- 
perty seized may be sold, and the proceeds of such sale shall be applied in payment 
of such octroi, or toll and the expenses incidental to the seizure, detention and sale.” 
Clause (5) deals with the return of the surplus. Section 99 permits the 
Standing Committee, if it thinks fit, instead of requiring payment of octroi 
due from any person, mercantile firm or public body to be made at the time 
when the animals or goods in respect of which octroi is leviable are introduced’ 
within the octroi limits of the municipal borough, to direct that an account- 
current shall be kept on behalf of the Municipality of the octroi so due from 
such person, firm or body. Then the section provides that “any amount so 
due shall, for the purposes of chapter VIII, be deemed to be, and shall be 
recoverable in the same manner as, an amount claimed on account of any 
tax recoverable under the said chapter”, that is by process as expressly pro- 
vided by s. 104(2)(b) in chap. VIII. There can be no doubt having regard 
to the provisions of s. 203 that if a current account has been kept as required. 
by s. 99, a suit will lie for the recovery of the municipal dues. It is common. 
ground that no such current account has been kept and that the only process 
fer recovery which the Municipality could issue was under s. 98. That pro- 
cess the Municipality has not issued in this case. The question is whether 
the alternative remedy by suit is barred to the Municipality and that the 
only remedy of recovery is by process. 

According to my interpretation of s. 203 if no process as contemplated by 
s. 98 to recover the octroi duty. is issued, then in lieu thereof it shall be law- 
ful for the Municipality to sue in any Court of competent jurisdiction the 
person liable to pay the same. The Courts below though? that that remedy 
was not available to the Municipality because of the decision in Poona Muni- 
cipality v. Paranjpe & Sons There the learned Judges were dealing with 
the case of a claim by the Poona City Municipality to recover the balance of 
octroi dues which were omitted to be recovered by reason of miscalculation. 


1 (1933) 35 Bom, L. R. 581. 


- 
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The only jurisdiction to institute a suit to effect recovery of its dues given to A.C.J. 
the Municipality being under s. 203, it was held that that remedy was limited 1942 
under that section to the case of a person “liable to pay ”, and that as there ~ 


was no liability imposed on the defendants to pay, the balance not claimed EA 
owing to miscalculation the suit could not lie. That seems to be the ratio iy 


decidendi as I understand the judgment. It seems to have been assumed v. 
that the liability to pay could only arise if under s. 99 a current account was HINDUSTAN 


kept, for s. 98 did not impose any liability and a gave the power of agen 
seizure to the Municipality. Garang 


Undoubtedly it is true that the right is given under s. 203 to the Munici- Bompay 
pality to sue only a person liable to pay. But the liability to pay in order EE 
that the first clause of s. 203 may come into operation may arise independ- Wessoodew J. 
ently of s. 98 and s. 99, In my opinion in the consideration of the applicas ` 
tion of the first clause of s. 202 the Court has to consider whether that lia- 
bility to gue has arisen under the Act. For that purpose it would be neces- 
sary to refer to certain sections of the Act particularly in regard to the im- 
position of taxes. Section 73 contains a catalogue of taxes which may be 
imposed by the Municipality. Clause 4 of that section specifies a tax known 
as “an octroi on animals or goods or both, brought within octroi limits for 
consumption or use therein.” The procedure preliminary to the imposition 
of taxes is contained in s. 75. The Municipality before imposing a tax has 
by resolution to select one or other of the taxes specified in s. 73 and approve 
rules prepared for the purpose of cl. (7) of s. 58, prescribing the tax selected, 
and in such resolution and in such rules specify according to s. 75(a@) (4) 
the class or classes of persons or of property or of both, “ which the Muni- 
cipality proposes to make liable.” Section 58(j) deals with the power of 
the Municipality to make rules prescribing taxes to be levied, the time at 
which and the mode in which such taxes shall be levied or recovered or pay- 
able and so forth. In order to ascertain whether the defendants are liable to 
pay the octroi dues one has necessarily, by reason of the provisions of s. 75 
(a)(i), to refer to the rules specifying the class of persons or property pro- 
posed to be made liable. The rule of the Municipality in that behalf parti- 
cularly r. 15 is as follows : 

“ Any person bringing goods or animals into the municipal limits without passing 
any import Naka shall pay duty at the Municipal Office.” 

The rates are prescribed according to the schedule annexed to the rules. So 
then r. 15 of the rules of the plaintiff-Municipality makes the defendant liable 
topay. That distinguishes, in my opinion, this case from the case in Poona 
Municipality v. Paranjpe & Sons, for the Municipality there failed to prove 
independently of s. 98 the: liability of the defendants to pay. It was a case 
as I have said where the Municipality claimed octroi unrecovered through 
mistaken calchlation and the Court held that the suit to make such a recovery 
was incompetent under s. 203. Here the question is entirely different. The 
liability has not been denied, All that is urged on behalf of the respondent 
is that upon a proper construction of s. 203, the Municipality’s remedy should 
be limited to the process of recovery under s. 98. The underlying assump- 
tion is that that section imposes a restriction on the capacity of a Municipal 
Corporation to sue to recover its dues. I find the greatest difficulty in res- 
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tricting the operation of the first clause of s. 203 to the process of recovery 
permissible under chap. VIII. It does not say so in terms. The word 
“ process” in that. clause implies in my opinion summary process generally. 
The words “such process” in the second clause do create difficulty, but in 
my opinion in view of the general words governing the word “ process ” in the 
first clause, the words “such process ” merely refer to the generality of sum- 
mary remedies conferred by the statute. A corporation like an individual has 
a right to enforce its claims by suit unless that right is expressly limited or 
the limitation clearly implied. ‘The language of s. 203 in my opinion is not 
susceptible of the interpretation restricting the Municipality’s right in this 
particular case. It is true that s. 104(b) in chap. VIII does not apply to 
the sum recoverable by process under s. 98, but even so in my opinion there 
is nothing in the decision in Poona Municipality v. Paranjpe & Sons to sug- 
gest that the operation of the first clause should -be limited to process per- 
missible only under chap. VIII. In my opinion the suit is maintainable to 
recover the octroi dues. 

It has been pointed out on behalf of the respondent that the claim being 
limited to Rs. 364-12-3 no second appeal lies. In upholding that contention 
I have permitted this appeal to be converted into a civil revisional applica- 
tion. Consequently I make the rule absolute in the civil revisional applica- 
tion, set aside the decrees of the lower Courts and pass a decree in terms 
of the prayer in the plaint with interest from the date of the suit till date 
of payment at four per cent. per annum with costs throughout. 


Rule made absolute. 


Before Mr. Justice Divatia and Mr. Jutice Sen. 


NAGINDAS GOKULDAS SHET 
v. 
-` BHIMRAO DAMU PATIL.* : 


Hindu .law—Guardian—Whether. paternal grandmother natural guardian of minor— 
Paternal grandmother acting as uncertificated guardian of minor—Promissary 
` note passed by agent of such guardian'in renewal of notes executed by minor's 
“father-—-Whether promissory note binds minors property. 
Under Hindu law the paternal grandmother of a minor is not his natural 
guardian. Ayes | 
Chennappa v- Onkarappa’ and Re Gulbai and Lilbai? referred to,- 
A promissory note passed by-a de facto guardian of a Hindu minor, in rene- 
wal of former notes executed by the minor’s father, cannot bind the property 


of the minor. 2 


*Second Appeal No. 3 of 1941, Yawal, in Regular Civil Suit No. 


from the decision of R. R. Karnik, 435 of 1937. 

Assistant Judge of East Khandesh 1 [1940] Mad. 358, F.B. 

at Jalgaon, in Appeal No. 277 of 2 (1907) I. L. R. 32 Bom. 50, 
1938, reversing the decree passed’ by ' S&C. 9 Bom. L, Re 923. . 


V. T. Desai, Subordinate Judge at 
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The paternal grandmother of a Hindu minor, acting as his uncertificated 
guardian, executed a promissory note in favour of the plaintiff in renewal of 
former notes executed by the minor’s father. In a suit by the plaintiff to re- 
cover the amount of the promissory note from the estate of the minor :— 

` Held, that the plaintiff’s claim was not sustainable as a de facto} guardian 
could not create any obligation on the minor’s property by executing a promis- 
sory note. f 

Arumugam Chetty v. Duraisinga Tevari and Bhawal Sahu v. Baijnath Per- 
tab Narain Singh? followed. 

Subramania Ayyar v. Arumuga Chetty, Ramajogayya v. Jagannathan, 
Satyanarayana vy. Mallaya 5 Tulsidas v. Vaghela Raisingji;s Nathuram v. Shoma 
Chhagan,? and Maharana Shri Ranmalsingji v. Vadilal Vakhalchand; distin- 
guished. ; 

Waghela Rajsanji v. Shekh Masludin®9 Keshav v. Bdlaji 9 Shankar v. 
Nathu, Vishwanath v. Raghunath? Swaminatha Odayar v. Natesa Iyer, 
Kocharlakota Venkata Jagannatha Rao Garu v. Ravu Venkata Kumara Mahi- 
pati Surya Rao Bahadur, and Partap Singh v. Sant Kaur, referred to. 


SUIT on a promissory note. 

One Damu Sampat passed a promissory note for Rs. 1,000 in favour of 
Nagindas (plaintiff) on July 29, 1923. Damu borrowed an additional sum 
of Rs. 44 from the plaintiff on February 19, 1926, and passed a fresh promis- 
sory note for Rs. 1,300 including the dues on the previous note. Damu died 
on or about January 17, 1928, leaving behind him a minor son Bhimrao 
(defendant No. 1), his widow Gangubai, who was the step-mother of Bhimrao 
and his aged mother Bahinabai. The estate of the minor was thereafter man- 
aged by Bahinabai as his de facto guardian. On March 17, 1928, Bahinabai 
executed a general power-of-attorney in favour of her second son Madhav- 
rao (defendant No. 2) in order to enable him to manage the minor’s 
property. 3 

On January 17, 1929, defendant No. 2, acting under the power-of-attorney, 
executed a promissory note for Rs. 1,700 in renewal of the last promissory 
note passed by Damu. This promissory note included the dues on the previ- 
ous note and Rs. 49 borrowed’ in cash for the needs of the minor. On 
April 12, 1931, defendant No. 2 passed to the plaintiff a fresh promissory 
note for Rs. 2,050 in renewal: of the former note. Defendant No. 2 made 
payments of Rs. 200 on July 4, 1932, and Rs. 170 on May 25, 1933, towards 
the last promissory note. On June 8, 1934, defendant No. 2 passed the 
suit promissory note to the plaintiff for Rs. 2,300, in renewal of the last 
note. | 
"The plaintiff filed the present suit against the defendants on the last pro- 
missory note for Rs. 2,300, and limited his claim to Rs. 1,093 as principal 


1 (1911) I. L. R. 37 Mad. 38. 8 (1894) I. L. R. 20 Bom. 61. 
2 (1907) 4. L. R. 35 Cal. 320. 9 (1887) LL.R.11 Bom. 551, P.C 
3 (1902) I. L.°R. 26 Mad. 330. 10 (1932) 34 Bom. L. R. 996. 
4 (1918) IL.R. 42 Mad. 185, F.B. 11 (1932) 34 Bom. L. R. 1001. 

5 (1934) I L. R. 58 Mad 12 (1937) 40 Bom. L. R. 458, 
735, F.B. 13 (1932) I. L. R. 56° Mad. 879. 
6 (1982) I. L. R. 57 Bom. 40, 14 (1936) L. R. 63 I. A. 304. 

c. 34 Bom. L, R. 1483, F.B. 15 (1938) L. R. 65 I. A. 213, 


7 (1880) I. L. R. 14 Bom. 562. . S.C. 40 Bom. L. R. 1065. 
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and Rs. 978 as interest after taking accounts in the manner provided by the 
Dekkhan Agriculturists’ Relief Act.’ -° 

` The defendants inter alia contended that Bahinabai, who was only a de 
facto guardian of the minor’s property, had no power to execute the promis- 
sory note either by herself or through defendant No. 2, and that therefore the 
note was not binding on defendant No. 1. 

The trial Court held that Bahinabai had power to pass the promissory 
notes during the course of her management and that therefore the suit pro- 
missory note was binding on defendant No. 1. A decree for Rs. 1,088 was 
passed in the plaintiff’s favour. The trial Judge observed as follows in his 
judgment :— 


“The following authorities are relied on by the parties :— 

26 Mad. 330; 34 Bom. L. R. 996, 1001 and p. 643; A. I. R. 1934 Lah. 1685; 
26 Cal. 820; 1928 A. I. R. Mad. 226; 1938 A. I. R. Mad,.716 (not available in 
this Court); 56 Mad. 735; 1983 A. I. R. Oudh 132, 134; 32 Bom. L. R. 50; 
Mayne’s Hindu Law; Mulla’s Hindu Law; Trevelyan on Minors; 38 Mad. 1125. 

The learned pleader for defendant No. 1 submits that Bahinabai who is the grand- 
mother of defendant No. 1 could not be natural guardian of minor defendant No. 1 
and as de facto guardian on the authority of cased cited in 34 (Bom.) L. R. She 
could not contract debts. The learned pleader for plaintiff contends that in absence 
of any other person the natural guardian of defendant No. 1 was then the grand- 
mother and she was also a de facto guardian and as such she had authority to ac- 
knowledge the previous antecedent debts, and hence the cases on pp. 996 and 1001 
in 34 Bom. L. R. have no applicability. 

No doubt there is some ground for defendant expressed in 38 Mad. as to whether 
a grandmother could be a natural guardian but it is in conflict with 26 Cal, and 
other authorities quoted wherein at least obiter dicta are framed. Mayne and 
Trevelyan also in p. 50 recite that there could be other natural guardians except 
parents. There is no direct authority debarring a natural paternal grandmother or 
declaring her as unfit to be a natural guardian of the minor. Then in this case it 
is clear that the family after death of Damu consisted of minors, his stepmother and 
grandmother Bahinabai, In the line of succession under Hindu law a paternal grand- 
mother is No. 11 as to a stepmother’s position which is No. 27. So at least it is clear 
that Bahinabai had a greater claim to be a natural guardian of the minor or a de 
facto guardian of the minor and she had acted as such. Now it is contended that 
even a de facto guardian is not entitled to contract debts for minors but the learned 
pleader for defendant does not restrain himself here but puts down a broad proposi- 
tion that in no case a de facio guardian could evén acknowledge debt of a minor. 
The broad proposition, if accepted, means that in law no body could deal with a 
minor, that is not at all the sense in law. The Hindu law allows the properties of 
minors to be administered in certain cases by their natural and de facto! guardians. 
It is not necessary in all cases to see that the Crown administers only for the minors. 

Trevelyan on p. 169 clearly lays down the principles under which debts agaigst 
the estates of minors could be kept alive. The trend of all the above rulings is to 
show clearly the principles that no fresh debts on behalf of minors could be con- 
tracted for by guardians unless the property is charged and that for antecedent . 
debts, the criterion to determine is whether the renewal or acknowledgments were 
bona fide acts of guardians in the best interests of minors of not. If not, then 
they would not be binding on defendant. l 

Applying these tests to the present case it would appear that defendant No. 1 
would be liable since Bahinabai’s action in passing a fresh pro-note on behalf of 
the minor for the antecedent debt of his father on pro-note was not in any way 
other than a bona fide one.” 


On appeal by defendant No. 1 the decree of the trial Court was’ reversed 


L 
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by the Assistant Judge, who in dismissing the suit observed in his judgment A. C. J. 


as follows :— 1942 
“In the Privy Council,case of Waghela Rajsanji v, Shekh Masludin their Lord- n. 
ships observed :— À ee 

‘They conceive that it would be a very improper thing to allow the guardians saad 
‘to make covenants in the name of his ward, so as to impose a personal liability Biniee 
upon the ward. ..’ DAMU 


That case was followed in Maharana Shri Ranmalsingji v. Vadilal Vakhatchand 
(20 Bom, 61) and there it was held that a minor cannot be bound personally by 
‘contracts entered into by guardian which do not purport to charge: his estate. 

The principle laid down in these cases was followed in the case of Keshav v. 
-Balaji (34 Bom. L. R. 996). In this case it is held that a minor is not personally 
bound by contracts entered into by a guardian which do not purport to charge his 
estate. j ` 

In the case of Shankar v. Nathu (34 Bom. L. R. 1001) it is held that a promis- 
sory note passed by the certificated guardian of a minor for the purpose of carrying 
on the ancestral trade on the minor is not binding on the minor personally or on 
‘his property. 

The principle laid down in the cases cited in the preceding paragraph would 
govern the case which I am deciding. The pro-notes passed by the defendant 
No. 2 including the suit pro-note under the authority conferred on him by Bahina- 
-bai who was the guardian de fecte of the defendant No. 1 are not binding on him 
‘personally or on his property.” 


The plaintiff appealed to the High Court. 


. Y. V. Dixit, for the appellant. 
P. C. Divaviji, with S. V. Desai, for respondent No. 1. 
T. J. Gondhalekar, for V. D. Limeye, for respondent No. 2. 


DivaTiA J. This is a plaintiffs appeal in a suit to recover Rs. 2,071 on 

‘a promissory note passed on June 8, 1934, in favour of the plaintiff by 
‘defendant No. 2 who held a power-of-attorney from the paternal grand- 
mother of defendant No. 1 whose estate was managed by her during his 
minority. The promissory note was the last in a series of notes the first of 
-which for Rs. 1,000 was passed by Damu, the father of defendant No. 1, in 
plaintiff's favour on July 29, 1923. On February 19, 1926, Damu passed 
‘to the plaintiff a fresh note for Rs. 1,300 in renewal of the first note. There- 
after in January, 1928, Damu died and the estate of his son was managed, 
though without any certificate as a guardian, by Bahinabai, the mother of 
Damu. On March 17, 1928, Bahinabai executed a power-of-attorney in 
favour of defendant No. 2 for doing all acts on her behalf for the manage- 
-ment of defendant No. 1’s estate. On January 17, 1929, defendant No. 2, 
“acting under the power-of-attorney, executed a‘promissory note for Rs. 1,700 
in renewal of the last promissory note passed by Damu. Then on April 12, 
1931, defendant No. 2 passed to the plaintiff another promissory note for 
Rs. 2,050 insrenewal of the former note. There was a repayment under this 
note to the extent"of about Rs. 370 in 1932 and 1933. Thereafter on: June 8, 
1934, defendant No. 2 passed the suit promissory note to the plaintiff for 
Rs. 2,300 in renewal of the Jast note. The present suit was brought by the 
‘plaintiff to enforce this promissory note on June 8, 1937. The defendant 
“being an agriculturist, and therefore entitled to ask for past accounts, the 
‘plaintiff limited his claim to Rs. 1,093 as principal and Rs. 978 as interest 

R. 113. 
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from the date of the first promissory note of 1923. The defence was that 
Bahinabai, who was only in de facto management of the minor’s property, 
had no power to execute the promissory note either by herself or through 
defendant No. 2, that the note was not binding on defendant No. 1, and that. 
the suit was barred by limitation. 

The trial Court held that Bahinabai acted as guardian of defendant 
No. 1’s property and she had, therefore, power to pass the promissory notes 
during the course of her management, that the note was, therefore, binding, 
on defendant No. 1 and that the suit was in time. It was held that the 
plaintiff was entitled on taking accounts to Rs. 544 for principal and the same 
amount for interest. A decree was accordingly passed for Rs. 1,088 in plaint- 
iff’s favour. a 

On appeal by defendant No. 1 the decree was reversed by the Assistant. 
Judge. He held that although the suit was in time, the promissory note by 
defendant No. 2 on behalf of Bahinabai was not binding on the mjnor per- 


‘sonally or against his estate, as a guardian had no power to bind the minor's 


estate except by a document purporting to charge it, and as the promissory 
note did not create any such liability, it cannot be enforced. The suit was- 
therefore dismissed. 

The plaintiff has preferred this appeal against that decision, and the appeal 
is confined to a claim against the estate of defendant No. 1. 

It is contended by Mr. Dixit on behalf of the plaintiff-appellant that the 
decisions relied upon by the lower Court against the plaintiff could be dis- 
tinguished from the facts of the present case. Those decisions are Waghela 
Rajsanji Vv. Shekh Masludin’, Maharana Shri Ranmalsingji v. Vadilal 
Vakhatchand2, Keshav v. Balaji, and Shankar v. Nathut. They are all to 
the effect that a minor is not personally bound by a contract, nor is his 
estate liable for a promissory note by his guardian, even though he may be a 
certificated guardian. The ground on which those decisions are sought to 
be distinguished is that in all those cases the promissory notes were passed! 
by the guardians during the course of their management for the first time, 
and were not, as in the present case, in renewal of former notes executed by 
the minors father which would, under the Hindu law, be binding on his 
estate. It is further contended that Rangnekar J., who decided the case of 
Keshav v. \Balaji, was of the opinion in a later decision in Vishwanath vV. 
Raghunath ‘that in-certain circumstances the estate of a minor would be 
liable under a promissory note passed by his guardian. In that case the 
guardian was appointed by a person under his will and was authorised to 
carry on the business of the testator. The guardian executed a promissory 
note for the purpose of the business, and it was held that although the minor 
was not personally liable on the debts incurred by his guardian in the coursé 
of business and although the creditors of the business had no right-of direct 
recourse against the minor, the guardian would be entitled’ to indemnity for 
liability properly incurred out of the assets of the business, and the creditors 
of the business could therefore proceed directly against such assets for liabi- 

1 (1887) I.L.R.11 Bom. 551, P.C. ” 4 (1982) 34 Bom. L. R. 1001. 


2 (1894) I. L. R. 20 Bom. 61. 5 (1937): 40 Bom. L. R 458: 
3 (1932) 34 Bom. L. R. 996. ; 
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lity properly incurred by the guardian. The guardian in that case was a 
lawful guardian and the promissory note was passed for the purpose of the 
management of the ancestral business which was authorised by the testator. 
It was for those reasons held that the assets of the busincss were liable al- 
though the minor was not personally liable on the promissory note. That 
decision, in our opinion, does not affect the former decisions which were dis- 
tinguished by Rangnekar J. on the ground that in those cases there was no 
question of the passing of the promissory note by the guardian for the pur- 
pose of any business which he was authorised by the testator to carry on. 
As a result of the previous decisions the law on this point summarised by 
him in Keshav v. Balaji is that “although a guardian can under certain cir- 
cumstances sell or charge his ward’s estate or property, he cannot bind him 
personally by a simple contract debt, nor can he bind his-estate except by a 
document purporting to bind it.” A promissory note is not a document 
creating a charge on the minor’s estate and it would not therefore be binding 
either on the person or the property of the minor. It is true that in none 
of those cases was there a pre-existing liability. Mr. Dixit has pressed upon 
us this difference and relied upon several decisions of the Madras High Court 
in which the promissory notes were passed for a pre-existing liability which 
would be binding on the minor under his personal law. The decisions relied 
upon by him are Subramania Ayyar v. Arumuga Chetty,” Ramajogayya ~v. 
Jagennadhan,? and Satyanarayana v. Mallaya3 In the first of these cases 
the promissory note was passed by the mother as the minor’s guardian for 
a debt for which.the son’s share in the ancestral estate was liable at that time, 
and it was held that the minor was liable on the note to the extent of his 
share in the ancestral estate on the ground that the guardian’s contract was 
to keep alive a liability to which, at the date of the contract, the minor's 
share of the ancestral estate was already subject. In the second case also the 
promissory note was passed by the mother of the minor acting as his natural 
guardian. The majority of the full bench held that on ä contract entered 
into on behalf of a minor by his guardian under which the latter borrowed 
money but no charge wad created on the minor’s estate, no decree can be 
passed against the minor on‘his attaining -majority“or his estate except in 
cases in which the minor’s estate would have been liable for the obligation 
incurred by the guardian under the personal law to which he is subject, and 
that a decree can be passed against the estate of a Hindu minor for a debt 
contracted by his guardian for the marriage of his sister. Wallis C. J. dis- 
segted from the majority and held that a decree cannot be passed against a 
minor on his attaining majority or against his estate on a covenant entered 
into on his behalf by a guardian for ‘his benefit. One of the circumstances men- 
tioned in.the majority judgment was the case of a guardian in management 
giving a bong in renewal of debt binding on the minor, and it was held that 
in such a case the estate could be proceeded against as the act of the guardian 
might be regarded as keeping alive by acknowledgment a pre-existing liability. 
It is important to note that in that case the capacity to. acknowledge a debt 

1 (1902) I. L. R. 26 Mad. 330. 3 (1934): I. L. > R: 58 Mad. 


2-(1988) L L. R. 42 Mad. 735, F.B. 
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was placed on the same footing as the power to-pass a promissory note bind- 
ing on the minor’s estate. In the third case a promissory note was passed 
by the mother as the natural guardian of the minors in renewal of a note 
passed by the father, and it was held that in such cases the Court has 
to look into the surrounding circumstances to find out whether the maker of 
the promissory note intended to exclude her personal liability as guardian 
but to make the wards liable and that such intention could be inferred if the 
promissory note was in renewal of earlier promissory notes ultimately lead- 
ing up to the liability of the father of the minors. It was further held that 
in a proper case it was within the competence of a guardian by executing 
promissory notes to make a minor liable to the extent of the joint family 
property in his hands. 

As against those three cases, we have a decision of the Madras High Court 
itself in Arumugam Chetti v. Duraisinga Tevar, following Bhawal Sahu v. 
Baijnath Pertab Narain Singh? that even if articles purchased by a guar- 
dian with the money advanced by the money-lender were necessaries, the 
responsibility would rest on him when a bond is taken for the debt to take 
care that the bond is so drawn as to render the éstate of the minor liable 
in law for the debt. In our opinion the same principle would apply also 


where the bond is passed for an antecedent debt of the father. Moreover 


there is one feature in the present case which distinguishes it from the three 
decisions relied on by Mr. Dixit. In all those cases the promissory notes, as 
I have said above, were passed by the mother as the natural guardian of the 
minor while in the present case it is passed by an agent of the paternal grand- 
mother of the minor acting as his uncertificated guardian. Now, it is quite 
clear that under the Hindu law the mother is a natural, and. therefore a law- 
ful, guardian of the minor. But the same cannot be said of the paternal 
grandmother. The father and the mother of the minor with the possible 
exception of the paternal grandfather are the only persons who are natural 
guardians, and the paternal grandmother cannot be regarded as such. It 
has been’ recently held by the Madras High Court in Chennappa v. Onka- 
rappa® that a paternal grandmother of a Hindu minor is not, even when 
she happens to be his nearest living relation, the lawful’ guardian of the 
minor for the purpose of s. 21 of the Indian Limitation Act. The decision 
in Re Gulbai and Lilbait also implies that the paternal grandmother could 
not be a natural guardian. 

The position, therefore, is that the paternal grandmother is not a natural 
guardian, nor was she appointed by the District Court as.guardian. She 
is only a person in management of the minor’s property and’ can, at the 


‘most, be regarded as a de facto guardian. This distinction, in our opinion, 


is very important, because the Madras High Court has itself held in Swami- 
natha Odayar v. Natesa Iyer that a de facto guardian is rot entitled to 
impose any liability upon a minor by executing a promissory note on his 
behalf even for necessary purposes. This decision has been overruled on a 


* 


1 (1911) Í. L. R. 37 Mad. 38. 4 (1907) I. L. R. 32 Bom. 50. 
2 (1907) L L. R. 35 Cal. 320. . s.c. 9 Bom. L. R. 923. 
3 [1940] Mad. 358, F.B. 5 (1932) I. L. R. 56 Mad. 879. 
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different point in the full bench case in Satyanarayana v. Mallayya2 The 
point on which it was overruled is the opinion expressed by Reilly J. therein 
about the nature of the liability created by a promissory note under the 
Negotiable Instruments Act. On the other hand, the decision in Swaminatha 
Odeyar's case that a promissory note passed by a de facto guardian is not 
binding on the minor’s estate is mentioned with implied approval in the full 
bench decision in Setyanarayana’s case. Ramesam J. observes at pp. 741-42 
of that report :— ` 

“The actual conclusion in the case before him rested on the fact that the promis- 
sory note was not executed by a lawful guardian at all. Otherwise, that decision 
must be regarded as overruled.” 
The same may be said of the decision in Ramajogayya w. Jagannathan. 
The ground on which it was held that a bond in renewal passed by the 
guardian would be binding on the minors estate was that the guardian had 
the power to make an acknowledgment, and reliance was placed for that 
purpose on the full bench decision in Annapagauda v. Sangadigyapa? In 
that case the acknowledgment was held as valid as there was a Court guar- 
dian, and it is quite clear that under s. 21 of the Indian Limitation Act a 
de facto guardian has no power to acknowledge a debt because he is not a 
lawful guardian. That has been held in Ramaswamy v. Kasinatha* In 
our opinion, therefore, none of the three cases relied upon by Mr. Dixit 
apply to the facts of the present case in which the promissory note is 
passed by a de facto guardian and not by a lawful guardian. A promise 
to pay by a de facto’ guardian cannot bind the minor. It is well known 
that a minor cannot be held personally liable for a debt, and nobody 
who is not a lawful guardian of the minor can make either the person 
or the property of the minor liable by entering into a contract on his behalf. 
As observed by their Lordships of the Privy Council in Kocharlakota 
Venkata Jagannatha Rao Garu v. Ravu Venkata Kumara Mahipati Surya 
Rao Bahadur, a minor is not personally liable for the payment of a debt 
and no decree against the general assets of the minor could be made. With 
regard to a contract entered into by a guardian on behalf of a minor, their 
Lordships have held in Partap Singh v. Sant Keur® that the rule of law 
is firmly established that a minor is not competent to contract, and a person 
who takes the role of a guardian and has, therefore, no authority to enter 
into a contract on the minor’s behalf, cannot enter into a deed of settlement 
binding on the minor as against whom it is a void transaction. In our 
opinion, therefore, a promissory note passed by a de facto guardian, even 
for necessary purposes, cannot bind the property of a minor. 

Mr. Dixit has, however, urged that the principle of the recent full bench 
decision of our Court in Tulsidas v, Vaghela Ratsingji* should be applied 
to the present case. That decision is to the effect that under Hindu law a 


1 (1984) I L. R. 58 Mad. 4 [1928] A. I. R, Mad. 226. 
735, F.B. 5 (1936) L. R. 63 I. A. 304. 

2 (1918) I. L. R. 42 Mad. 185, 6 (1988) È. R. 65 I. A. 213, 
F.B. : S. C. 40 Bom. L. R. 1065. 

3 (1901) I. L R. 26 Bom. 221, 7 (1932) I. L. R. 57 Bom. 40, 


s.c. 3 Bom. L. R, 817, F.B. S.C. 34 Bom, L. R. 1483, F.B 


901 


A. C. J. 
1942 


VEERE 
NAGINDAS 
GOKULDAS 
y, 
BHIMRAO 
DAMU 
Divatia J. 


O 


902 


A. C. Je 
1942 


a 
NAGINDAS 
GokULDAS 
V. 
BHIMRAO 
DAMU 


Divatia ]. 


ponme 


THE BOMBAY LAW REPORTER. [VOL. XLIV, 


de facto guardian of a minor can validly sell the minors property to a 
third person for legal necessity. The contention is that an alienation by 
a de facto guardian should be treated on the same basis as a promissory 
note passed by such a guardian if the alienation as well as the promissory 
note are for a purpose binding on the minor. There is, in our opinion, 
however, a material difference between an alienation and a promissory note 
made by a de facto guardian. A minor, as observed before, is not personally 
liable, and a contract by a dé facto guardian in the nature of a promissory 
note creates only a personal liability, while an alienation affects his-estate. 
As observed in Mayne’s Hindu Law, 10th edn. (pp. 309-310) :— 

“A de facto, guardian of an infant’s estate has, in case of necessity or benefit 
to the minor, power to sell or mortgage his property... But one who has no autho- 


rity under the personal law applicable to the minors to enter into a contract or 


to make a compromise or family settlement on their behalf cannot bind them by 
any such transaction.” 


It should be noted that in Tulsidas v. Vaghela Raisingji the full bench was 
constrained to hold that as regards alienation by a de facto guardian the 
matter was concluded by the authority of Hunoomanpersaud Panday v. 
Mussumat Babooe Muntaj Koonweree* which had been followed in a num- 
ber of decisions, and that therefore on the principle of stare decisis the exist- 
ing law, should not be disturbed. The Chief Justice who gave a dissenting 
judgment was definitely of the opinion that a de facto guardian is merely a 
person who assumes without authority to act as a guardian and that it: was 
a strong thing to hold that by such assumption he had acquired the right 
to deal with the minor’s immoveable property. Even Patkar J., who delivered 
the main judgment. of the majority opinion, observes (p. 57) :— 

“On general principles I agree that a de facto guardian should not have the 
power to alienate the property of a minor. I also agree that there will be incon- 
venience in the matter of sales or conveyances of property belonging ta a minor, 
and that it is desirable that before a de facto guardian purports to alienate property 
on behalf of the minor, he should get himself appointed as guardian under the 
Guardians and Wards Aci. I have not to consider what the law on this point 
should be, but I am bound to ascertain the Hindu ‘law as laid down by the ancient 
texts, and in the absence of texts as laid down by the decisions of the Privy Coun- 
cil. I think that the decision of the Privy Council in Hunoomanpersaud’s case 


has been considered consistently ever since that decision as supporting an alienation 
by a de facto guardian in case of necessity.” 


As observed in Keshav v. Balaji? the estate of the minor was charged 
in Hunoomanpersaud’s case and the question was whether the charge was 
incurred for legal necessity or for the benefit of the minor. , In our opinion, 
therefore, we would not be justified in extending the full bench decision so 
as to cover the case of a promissory note passed by a de facto guardian even 
though it may be for an antecedent debt of the father. . 

Mr. Dixit has also relied on a decision of this Court in Nethuram v. Shoma 
Chhagen*® that the nearest male relative and guardian of a Hindu orphan 
minor had authority to bind the estate of the minor in so far as the loan 
which he borrowed was necessary to secure the proper performance of the 
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funeral ceremonies of the minor’s father. The ground of the decision was A.C.J. 
‘that whoever was in possession of the estate was bound to provide for the 1942 
funeral ceremonies of its deceased owner, and that as the loan was required = ~~ 
for the proper discharge of that duty, it was a charge on the estate of the a sna as 
deceased. That decision, therefore, is in accordance with the authority of j i i 
Maharana Shri Ranmalsingji v. Vadilal Vakhatchand* that a minors estate BHIMRAO 
may be bound by contract by a guardian which purports to charge the DAMU 
estate. In the present case, it cannot be said that because the promissory _7 
note was passed for the father’s debt, it created a charge on the estate. More- 
over, the decision in Nathuram’s case can be supported on the principle 
laid down in Bhawal Sahu v. Baijnath Pertab Narain Singh, that where the 
promise is to pay money’ which has been expended for necessaries, the estate 
of the minor may be liable not on the promise but because the money has 
‘been supplied. In the present case the suit is only on the promise. 

In the view we take it is not necessary to go into the question as to whe- 
‘ther the decisions of the Madras High Court which would make the minor's 
property liable for a promissory note passed by the guardian for a pre- 
existing debt of the father are correct. In our opinion, even in such cases, 
the promissory note must be passed by a proper or lawful guardian and not 
by a de facto guardian who is in possession and management of the estate 
without being lawfully authorised to do so. Such a de facto guardian cannot 
‘create any obligation on the minor’s estate by executing a bond which does 
mot create a charge on the estate. 

We think, therefore, the decision of the lower appellate Court is correct. 
‘The appeal is dismissed with costs. Separate sets of costs. 


Divatia J. 


mp 


Appeal dismissed. 


Before Mr. Justice Broomfield and Mr. Justice Macklin. 
LAXMAN KRISHNA MAHAR 1942 


Y. Aen yaen 
PARVATIBAI VISHVANATH SURYAVANSHI.” 


Decree—Instalment decree—Default clause—Election by decree-holder to execute 
whole decree on default—Such election conclusive—Subsequent confirmation of 

e decree on appeal does not affect election—Indian Limitation Act (IX of 1908), 
art, 182. 

A money decree made payable by instalments provided that in default of 
payment ‘of three instalments the whole amount remaining due under the decree 
could be recovered at once. Default having been made in payment of three 
instalments, the decree-holder applied to recover the whole amount due, but the 


1 (1894) I. L. R. 20 Bom. 61. . at Nasik, in Appeal No. 36 of 1939, 

2 (1907) I. L. R. 35 Cal. 320. reversing the decree passed by G. N. 

* Second Appeal No. 887 of 1940, Katre, Subordinate Judge at Nasik, 
‘from tbe decision of M. H. Mehta, n Darkhast No. 1123 of 1937. 
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application was dismissed on June 22, 1934. Meanwhile the defendant appeal-- 

. ed from the decree, but the decree was confirmed on July 31, 1934. On August: 
6, 1937, the decree-holder applied again to execute the decree, when it was 
objected that the execution was barred by limitation :— 

Held, upholding the objection, that the decree-holder having elected to execute- 
the decree as a whole, the decree ceased to be a decree payable in instalments ; 
that the confirmation of the decree on appeal had not the effect of converting 
a decree which had ceased to be an instalment decree into an instalment decree- 
again ; and that the second application having been made more than three years 
from the date of the disposal of the first application or of the confirmation of 
the decree on appeal was barred by limitation. 

'  Hanmant Bhimrao v. Gururao Swamirao,1 followed. 
Derubhai v. Bechar? and Satvati v. Sdkharlal,3 distinguished. 


PROCEEDINGS in execution. 

In 1932, the plaintiff Parvatibai filed a suit (No. 911 of 1932) against the 
defendant Laxman, and obtained a money decree for Rs. 502 on July 5, 1933. 
The decree made the amount payable by instalments, and contained a default 
clause, It ran as follows :— | 


“Tt is hereby ordered that the defendant do pay to the plaintiff Rs. 502 out of 
the suit claim and proportionate costs in monthly instalments of Rs. 25 beginning 
from August 1933 and thereafter in each succeeding month ; that in case any three 
instalments remained in arrears the plaintiff shall recover the whole remaining: 
amount then due from the defendant ; and that interest at six per cent. per annum 
on Rs. 400 shall run from today (date of the decree) until complete satisfaction.” 


The defendant appealed (No. 216 of 1933) to the District Judge, but the- 
decree was confirmed on july 31, 1934 :— - 


“The decree of the lower Court is confirmed and this appeal is dismissed with: 
costs.” i 


Meanwhile, on March 17, 1934, there having been default in payment of 
three instalments, the plaintiff applied (darkhast No. 345 of 1933) to execute- 
the decree for the whole amount. A warrant for attachment of the moveable 
property of the defendant, under O. XXI, r. 43, of the Civil Procedure Code, 
1908, was issued but could not be executed. The application was therefore 
disposed of on June 22, 1934. 

On August 6, 1937, the plaintiff applied (darkhast No. 1123 of 1937) to- 
execute the decree. The trial Court dismissed it as barred by limitation. 

On appeal this order was reversed, and the execution proceedings were 
directed to proceed, for the following reasons :— 


“To sum up then, there appears to be no case which is exactly similar to the- 
one before us. We have got the case of Sakhalchand v. Velchand (18 Bom. 203), 
but that was not an instalment decree. In Satvaji v. Sdkharlal (16 Bom. L. R. 
778) the point involved was the plaintiff’s right to recover possessioneif he made- 
a certain payment within six months, and in Darubhai v. Becha? (27 Bom. L. R. 
196) the point involved was as regards'a mortgage instalment decree under s. 15 B 
of the Dekkhan Agriculturists’ Relief Act, 1879. But the observations tend to show 
that that principle can qs well be extended to a simple money decree.” 
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1 (1942) 44 Bom. L. R. 880. 3 (1914) 16 Bom. L. R. 778. 
2 (1924) 27 Bom. L. R. 196. . 
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The defendant appealed to the High Court. 
M. B. Samarth, with B. G. Modak, for the appellant. 
M. G. Chitale, for the respondent. 


BROOMFIELD J. This is an appeal in execution proceedings raising a point 
of limitation. 


LA 
KRISHNA. 
t, 


In 1932 plaintiff, who is respondent here, filed a money suit against the PARVATIBAT 


defendant. On July 5, 1933, a decree was passed providing that the sum 
of Rs. 502 was to be paid by monthly instalments of Rs. 25 beginning from 
August, 1933, and` in case of default in payment of three instalments, the 
plaintiff was to be entitled to recover the whole remaining amount. The 
defendant appealed to the District Judge. While this appeal was pending, 
on March 17, 1934, the plaintiff filed a darkhast. The original darkhast has 
not been produced, but no payments had been made by the defendant, and it 
is common ground that this darkhast must have been one to recover the whole 
amount femaining due, that is to say, the decree-holder had exercised the 
option given to him by the decree. A warrant was issued for the attachment 
of defendant’s moveable property, but nothing came of this, and on June 22, 
1934, the darkhast was disposed of. On July 31, 1934, the appeal was decid- 
ed, the order being “Order of lower Court confirmed. Appeal dismissed 
with costs.” The darkhast which has given rise to the present proceedings 
No. 1123 of 1937 was filed according to the concurrent findings of the lower 
Courts on August 6, 1937, i.e. more than three years from the date of the 
appellate Court’s decree. The original Court dismissed the darkhast as time- 
barred for that reason. But there was an appeal which was heard by the 
First Class Subordinate Judge with appellate powers, and he reversed the 
finding and held that the darkhast was in time. 

This second appeal is brought on behalf of the judgment-debtor. His learn- 
ed advocate’s principal point is that as the plaintiff had elected to apply to 
recover the whole amount of the decree remaining unpaid, the decree had 
ceased to be an instalment decree and become in effect one for a lump sum, 
and therefore the darkhast had to be filed within three years of the appellate 
Court’s decree. This argument undoubtedly derives strong support from a 
recent judgment of the learned Chief Justice in Hanmant Bhimrao v. Guru- 
rao Swamirao, which was referred to him on a difference of opinion between 
Mr, Justice Divatia and Mr. Justice Macklin. What has been decided in 
that case is that if a decree-holder elects to take advantage of a default clause 
such as that with which we are concerned and applies in execution to recover 
thé whole amount of the decree, he cannot afterwards, even though his dar- 
khast is infructuous, treat the decree as an instalment decree. Several Eng- 
lish cases were referred to in the judgment, but briefly the ratio decidendi 
was that the decree-holder in such a case has alternative but inconsistent 
rights. It is not @ case merely of alternative remedies. If he chooses to 
"exercise one of the two inconsistent rights, he ceases to be able to exercise the 
other. Mr. Chitale who appears for the respondent has attempted to dis- 
tinguish the case by reason of the fact that in our case‘there was an appeal 
and a confirmation of the trial Court’s decree after the dismissal of the first 


1 (1942). 44 Bom. L. R. 880. 
R, 114. 


VISHVANATH 


care) 


906 


A: C.J. 
1942 
LAXMAN 
aie 


THE BOMBAY LAW REPORTER. [ VOL. XLIV. 


darkhast. It is not apparent, however, why that should affect the reasoning 
in the Chief Justices judgment to which I have referred. 

We were referred to two cases in support of Mr. Chitale’s argument that 
the present darkhast is in time. In! Darubhai v. Bechar+ it was held that 
where an instalment decree is confirmed by an appellate Court, the instalments 


Devani become payable only after the date of the appellate decree. No doubt that 
VISHVANATH js so, ‘provided the decree remains an instalment decree. If instalments are 


——— 


Broomfield J. 


payable at all, then certainly on the authority of this case they are payable 
not from the dates originally fixed by the trial Court but from dates to com- 
mence from the appellate Court’s decree and which ought to be fixed by that 
decree, But if the decree has ceased to be an instalment decree or ceased 
to be executable as an instalment decree, this ruling does not apply. The 
particular point with which we are concerned did not arise in that case. The 
Court was concerned with an instalment decree, but the decree did not give 
the decree-holder any option to recover the whole amount in case af default. 
All he was declared to be entitled to do was to make an application under 
s. 15B (2) of the Dekkhan Agriculturists’ Relief Act, which enables the 
Court to order the sale of a part of the judgment-debtor’s property for -the 
purpose of recovering an instalment. 

In Satvaji v. Sakharlal? a decree had been passed which directed the plaint- 
iff to pay a certain sum of money to the defendants within six months of the 
date of the decree and directed further that if he did so he was to pay certain 
other sums by instalments. There was an appeal and the decree was confirm- 
ed by the High Court and then within six months of the date of the High 
Court decree the plaintiff paid the first sum of money as directed. The 
question was whether this payment was within limitation. It was held that 
it was. The Court in that case was not concerned with the decree as an 
instalment decree, for the time when the instalments were to be paid had 
not arisen. It is nevertheless clear that, if the plaintiff was entitled to pay 
the first sum within the specified period of the appellate Court’s decree, he 
would also be entitled to pay: the instalments, and the time for instalments 
would also have to be fixed with reference to the appellate Court’s decree. 
But here also the point which concerns us did not arise, There was obviously 
no question there of an instalment decree having become one which could 
only be executed as a decree for a lump sum, by reason of the fact that the 
decree-holder had exercised his option to treat it as a decree of that kind. 

We find ourselves unable to accept Mr. Chitale’s argument that the con- 
firmation of the lower Court’s decree in this case had the effect of converting 
a decree which had ceased to be an instalment decree into an instalment 
decree again. No such reviver can be considered a necessary consequence of 
a mere confirmation of the original decree. This decree, owing to circum- 
stances which may not have been brought to the notice of the appellate Court 
at all, had become one which could only be executed in a particular way, viz. . 
by filing darkhasts to recover the whole amount remaining due under it. It 
could still be executed in that way after the confirmation by the appellate 
Court. There seems to be no reason why the mere fact of confirmation should 
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mean that it could be executed in any other way. The appellate Court was A.C. J. 
not concerned with the question of execution at all, only with the question 1942 
whether the decree as originally passed was right. Or, it is possible to look pia 
at the matter another way. It might be said that the appellate Court con- eee 

. ° a - RISHNA 
firmed the decree in the form which it had then assumed, i.e. as one which J. 
could be executed as a decree for a lump sum. It cannot be said that the PARVATIBAI 
‘appellate Court consciously confirmed the decree as an instalment decree, VISHVANATH 
because, if it had done so, it must have fixed new dates for the payment of 
the instalments, and this was not done. 

In our view the judgment in Hanmant Bhimrao v. Gururao Swamirao 
governs this case and the decision of the Court of first appeal is wrong. We 
‘therefore allow the appeal. The decree of the Court of first appeal is revers- 
ed and the decree of the trial Court restored with costs throughout. 


Broomfield ]. 


Appeal allowed. 


Before Mr. Justice Broomfield and Mr. Justice Macklin. 


BAI SURAJ 1942 
Y. —— 
March 16. 


HARIBHAI MOTABHAI.* 


Bhagdant and Narwadari Act (Bom. V of 1862), Sec. 1—Bhag—Dismemberment— 
Unrecognised sub-division of bhag—Consent, decree effecting dismemberment of 
bhag—Such decree need not be executed—Executing Court. 

It is competent to an executing Court to refuse to execute a consent decree 
which seeks to dismember a bhag so as to contravene the provisions of s. 1 of 
the Bhagdari and Narwadari Act, 1862. 

Gadigeppa Vv. Balangowdd+, referred to. 

Chhaganlal v. Bai Harkha? and Basangouda v. Basalingappe, distinguished. 

' PROCEEDINGS in execution. 

The decree under execution was a consent decree. 

The plaintiffs Haribhai and Mohansang were owners of properties B and 
C, which together formed an unrecognised sub-division of a bhag, governed 
-by the Bhagdari and Narwadari Act, 1862. 

Properties B and C were first mortgaged on July 1, 1923, by the plaintiffs 
to one Ganpatram Narbheram (predecessor of defendants Bai Suraj and 
‘Gthers) for Rs. 1,999. On February 17, 1926, the plaintiffs mortgaged the 
properties again to Ganpatram for Rs. 2,999. The plaintiffs mortgaged the 
properties for the third time on April 1, 1929, to Ganpatram for Rs. 1,999. 

Subsequently the plaintiffs went into possession of B properties under a 
rent-note exectited in favour of Ganpatram. Properties C were in the pos- 


* Second Appeal No. 876 of 1940, Subordinate Judge at Broach, in 
from the decision of I. C. Munsiff, Regular Darkhast No. 310 of 1936. 
District Judge of Broach and Panch 1 (1931)°33 Bom. L.R. 1313, F.B. 
Mahals, at Broach, in Appeal 2 (1909) I. L. R. 33 Bom. 479, 
No. 38 ef 1939, confirming the decree s.c. 11 Bom. L. R. 345. 


passed by C. H. Jani, First Class 3 (1935) 38 Bom. L. R. 593. 
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session of Ganpatram. 

In 1931 Ganpatram filed two suits (Nos. 1268 and 1270 of 1931) to re- 
cover possession of B properties and to recover rent. 

On March 8, 1932, the plaintiffs filed a suit (No. 76 of 1932) to recover 
possession of properties C and to restrain Ganpatram from disturbing their 
possession of properties B, on the ground that the mortgages having been of 
an unrecognised sub-division of a bhag were void as offending against s. 1 
of the Bhagdari and Narwadari Act, 1862. 

The plaintiffs’ suit ended in a consent decree, on January 5, 1933, which 
disposed of the two suits brought by Ganpatram, and provided :— 


“2. Out of the decretal amount of Rs. 7,169-10-0 interest on Rs. 6,000 is to rum 
at the rate of Rs. 6 per cent. from ‘thig day. The said sum together with interest 

. -are to be paid to the defendant by the plaintiffs in following instalments. Dur- 
ing the current year on April 31, 1934, ‘Rs. 800 should be paid and thereafter yearly 
instalments of Rs, 800 on the said date every year and thus the amount should be 
paid off. 
- 3. The property shown in sch. B to the plaint shall for the present continue to 
remain in possession of the plaintiffs and the plaintiffs are to get possession of the 
properties shown in sch. C after April 26, 1933. But if (the plaintiffs) fail to pay 
three of the instalments, the defendant is to get back from the plaintiffs possession 
of all the properties shown in schedules B and C and if the plaintiffs do not give 
possession amicably then (the defendant) shall take the same through Court by 
instituting execution proceedings under this decree. Until the plaintiffs pay up the 
balance remaining due the properties shall remain in plaintiffs’ possession. But if 
the plaintiffs pay the whole of the balance due to the defendant, the plaintiffs shall 
get back possession of the properties from the defendant.” 


‘The plaintiffs were in possession of properties B. They also went into 
possession of properties C, but they failed to pay any instalments under the 
decree. 


On May 2, 1939, Ganpatram applied to execute the decree by recovering 
possession of properties B and C. The plaintiffs contended inter alia that 
the decree was a nullity and therefore could not be executed. 

The executing Court accepted the contention, dismissed the darkhast, and. 
observed as follows :— 


“Warrant to put judgment-creditor defendant in possession is a process of the 
Court. To put him in possession of a part out of the recognised sub-division: 
amounts to sequestration under s. 1 of the Bhagdarij and Narwadari Act, 1862. 
Even a receiver cannot be appointed to collect rents and profits of unrecognised 
portion of a bhag : 38 Bom. L. R. 938. Much less possession of a part out of the 
recognised portion be sequestrated as it amounts to dismemberment.” , 

The order was upheld by the District Judge, on the following grounds :— 

“To my mind the bare reading of s. 1 is sufficient to justify the dismissal of the 
darkhast....In 38 Bom. L. R. 938 it was held that it was not even competent to: 
appoint a receiver to collect rents and profits of unrecognised portion of a bhag, 
For the appellant reliance was placed on 22 Bom. L. R. 149. There it, however, 2° 
later ruling of the same Court in 29 Bom. L. R. 97, which adopts the other view 
favourable to the respondent. In the later ruling the earlier ruling of 22 Bom. L. R. 
149 was referred to and it seems not approved....It was argued for the respondent. 
that the decree itself which was sought to be executed was a nullity and he relied 
on 6 Bom. L. R. 428, 20 Bom. L. R. 342 and 39 Bom. L. R. 895. I ‘do grant that 
there is a considerable force in this argument, but ‘the question is whether am 
executing Court can go behind the decree and find that the decree is a nullity. I 
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‘do not enter into the merits of that question.” 
The defendants appealed to the High Court. 


A. G. Desai, with H. D. Thakor, for the appellants. 
K. B. Sukhtanker, for the respondents. 
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question is whether an executing Court can refuse to execute a consent 
decree on the ground that to do so would be in contravention of s. 1 of the 
Bhagdari and Narwadari Act (Bom. V of 1862). l 

The plaintiffs, now respondents, are the owners of lands in a bhagdari 
village. They mortgaged two sets of properties described as B and C to the 
defendant-appellant by three mortgages, one in 1923, one in 1926 and one 
in 1929. The plaintiffs remained in possession of the B properties under 2 
rent-note. The mortgagee got possession of the C properties. In 1931 he 
filed two suits for arrears of rent and possession of the B properties, and in 
1932 thé plaintiffs filed a suit for a declaration that the mortgage was void 
as contrary to the Bhagdari Act and for possession of the C properties. 

Section 1 of the Bhagdari Act provides as follows :— 

“No portion of a bhag or share in any bhagdari or narwadari village other than 
a recognised sub-division of such bhag or share shall be liable to seizure, sequestra- 
tion, attachment or sale by the process of any civil Court, and no process of such 
Court shall be enforced so as to cause the dismemberment from any such bhag or 


share or recognised sub-division thereof, of any homestead, building-site (gabhan) 
or premises appurtenant or appendant to such bhag or ‘share, or recognised sub- 


division thereof.” 

Section 2 provides that in case any process of a civil Court has issued in 
contravention of the provisions of s. 1, the Collector may move that the 
process be set aside or quashed, and if it appears from the evidence adduced 
by the Collector that the case falls within the Act, the civil Court shall set 
aside or quash the process. Section 3 prohibits the alienation, assignment, 
mortgage etc., of any portion of any bhag. 

The litigation between the parties was disposed of by a compromise in 
accordance with which a decree was made on January 5, 1933. The consent 
‘decree determined the amount due under the mortgage deeds and made it 
payable by instalments. It directed that the B properties were to remain 
in possession of the plaintiffs, who were also to get possession of the C pro- 
erties after April 26, 1933. Then it went on to provide that in case they 
failed to pay three of the instalments the defendant-mortgagee was to re- 
cover possession of all the properties, i.e. both the B and C properties, and 
should get possession if necessary by instituting execution proceedings. The 
properties were then to remain in the defendant’s’ possession until the whole 
balancé was paid. 5 

It appears from the pleadings in the suit filed by the plaintiffs in which 
the consent decre was passed that they alleged that the mortgages related 
to sub-divisions of bhags and were therefore in contravention of the Bhag- 
dari Act and illegal and void. In view of the case set up by the plaintiffs 
it is clear that the Court ought to have inquired into the facts, and if it had 
found, as it must have found, since there is no dispute about this fact, that 
the lands in question formed unauthorised sub-divisions of bhags, it should 
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A,C.J. have refused to recognise the compromise as being an unlawful transaction. 
1942 This, however, was not done. The plaintiffs got possession of the B and C 
oa properties but they failed to pay the instalments and the defendant brought 

BALSURAS a darkhast to get possession of both. 

P The plaintiffs raised the same plea as before and ada that the decree 
Morasgar Was a nullity. Issues were raised as to whether it was open to the opponents, 
— i.e. the plaintiffs, to contend in execution proceedings that the decree was a 
Broomfield J. nullity and hence not executable, and if so, whether the mortgage deeds on 
o which the decree was based related to unrecognised portions of bhag pro- 
perties and whether the darkhast for recovery of possession thereof was 
maintainable though the decree was passed with plaintiffs consent. The trial 
Court held that it was not open to the plaintiffs to ask the Court ta inquire 
into the nature of the properties at the date of the mortgage or the decree, 
= but that when, possession was sought in execution it was open to them to: 
show that the properties formed portions of bhags. The revenue, records 
showed that they did. The darkhast was accordingly dismissed, and in ap- 

peal the District Judge confirmed the order. 

Learned counsel who appears for the appellant-defendant here has argued! 
that it must be assumed that the Court which executed the compromise 
decided by implication that the properties did not form unauthorised sub- 
divisions. But apparently there was no reference to this matter in the 
compromise and the point was not decided by the Court. It may have been: 
overlooked or the parties for their own convenience may have decided to say 
nothing about it. There is no reason why we should assume a finding 
contrary to the facts of the case. 

Then Mr. Desai has argued that the plaintiffs are estopped from pleading 
the Bhagdari Act and he relies on two cases, Chhaganlal v. Bai Harkhd@ and 
Basangouda v. Basealingappa®, where it was held that the plea of estoppel by 
res judicata may prevail even when the result of giving effect to it may be to 
sanction what is illegal, in the sense of being prohibited by statute. But in 
neither of those cases was there any question of the Court itself being held 
bound to take any action contrary to the express words of a statute, and im 
our opinion no rule of estoppel between parties can compel the Court to do 
so. In that connection I may refer to Gadigeppa v. Balangowda?, where a 
full bench of which I was a member had to consider whether a minor can 
be stopped from setting up infancy in an action founded on contract. The 
learned Chief Justice said (p. 1334) :— 

“ Section 115 of the Indian Evidence Act does not affect in any way the validity 
of evidence. It does not provide that what would be sufficient proof in one case 
will not be sufficient in another ; it only provides that in certain circumstances and 
as between the parties no evidence of certain things shall be allowed to be given: 
But where the evidence to be excluded goes to show that the Court has no juris- 
diction to make the order which it is asked to make, it seems toeme that the Court 
must, for its own protection, look at the evidence. It is not really looking at the 
evidence for the purpose of defeating one party, it is looking at the evidence for 
the purpose of seeing that its own process is not abused.” 

In the course of my judgment I said (p. 1337) :— 


1 (1909) I. L. R. 33 Bom. 479, 2 (1935) 38 Bom. L. R. 593. 
S.C. 11 Bom. L. R. 345. 3 (1931) 33 Bom. L. R. 1313, F.B 
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“The rule of estoppel inter partes cannot preclude the Court itself from taking 
cognizance of the true facts, or compel it to give legal effect to a transaction which 
the legislature has expressly declared to be void.” 


It is urged that the executing Court cannot go behind the decree, and a 
number of cases have been cited in that connection. But there is not really 
any question of doing that here. The question is whether the executing 
Court is compelled or permitted to execute the decree when execution is ex- 
pressly prohibited by law. The general rule no doubt is that, when a proper 
application is made for the execution of a decree which is not a nullity, the 
Court cannot refuse to execute. But here we have a special statutory 
prohibition which is addressed to the Court itself and makes execution illegal, 
quite apart from whether the decree is good or bad as a decree. The maxim 
generalibus specialia derogant must therefore be applied. It may be pointed 
out that s. 2 of the Act would in most cases make it futile for the Court fo 
order execution of a decree in contravention of the terms of s. 1. If we had 
felt bound to make such an order we should also have felt bound to draw 
the attention of the Collector to the matter. But for the reasons which I 
have given we are of opinion that the executing Court is not bound to order 
execution under the circumstances. 

On a question of construction Mr. Desai argued that this case does not 
come under s. 1 but under s. 3 of the Act, and he said that the relief claimed 
by his client does not amount to seizure or sequestration within the meaning 
of s. 1. The learned District Judge has referred to the dictionary meanings 
of these words and we agree that, as the defendant is asking the Court to 
restore possession of these properties to him, that'is to say take possession 
from the plaintiffs and deliver it to him, that must be said to amount to 
seizure, which we think must include taking into possession or taking posses- 
sion under a warrant or legal right. 

We think therefore the Courts below were right in dismissing the darkhast 
and we dismiss this appeal with costs. 


Appeal dismissed. 
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f Before Mr. Justice N. J. Wadia and Mr. Justice Divatia. 
1942 AHMED EBRAHIM VORAJEE 


Sweeper y 


March 17. THE GOVERNMENT OF THE PROVINCE OF BOMBAY.* 


aa asaan e 


Indian Succession Act (XXXIX of 1925), Sec. 384—Application to revoke succes- 
ston certificate—Court refusing to revoke certificate—Order of Court refusing 
such revocation whether appealable—Civil Procedure Code (Act V of 1908), 
Sec. 151-—Court-fee siamp duty paid on infructuous succession ‘certificate by 
mistake-——Inherent power of Court to order refund of duty. l 

An order of the Court, on an application to revoke a succession certificate, 

. which amounts to a refusal to revoke it, does not fall under s. 384 of the Indian 
Succession Act, 1925, and is not appealable. 

Manchharam v. Kelidast and Sharif-un-nissa Bibi v, Masum Ali? -distin- 
guished. 

A succession certificate in respect of certain shares and securities was obtained 
by the applicant under s. 380 of the Indian Succession Act, 1925, after payment 
of the requisite Court-fee stamp duty. Some of the shares were of a company 
which had its head office in England. As the applicant found that those shares 
could not be transferred to his name on the strength of the succession certi- 
ficate obtained by him,» which did not operate outside British India, he ob- 
tained letters of administration in respect of those shares on payment of pro- 
per duty in England. On the question whether the applicant was entitled 
‘to a refund of the Court-fee stamp duty paid in respect of those shares :— 

Held, that ignorance of law on the applicant’s part did not prevent the Court 
in exercising its inherent power under s, 151 of the Civil Procedure Code, 1908, 
if it‘ was clear that the certificate was infructuous for the purpose for which 
it was obtained, and that the applicant was entitled to a refund of the amount 
paid by him by mistake or inadvertence. : 
_ In the matter of Chaube Munna Lal? and Thammayya Naidu v.. Venkata- 
ramanamma,* followed. 


APPLICATION for cancellation of succession certificate. 

Ebrahim, father of the applicant Ahmed, died' on October 26, 1933, leav- 
ing various shares and securities including 9,600 shares of the Consoli- 
dated Tin Mines of Burma, Limited, the head office of which was in London. 
On July 24, 1936, a succession certificate was granted to the applicant in 
respect of all those shares and securities and on the strength of the certi- 
ficate he applied to the London head office of the Tin Mines Company to 
transfer the 9,600 shares to his name. On March 23, 1937, the Tin Mines 
Company informed the applicant that the shares could not be transferred 
on the strength of the certificate which did not operate outside British India. 
The applicant then made an application to the proper Court in London 
and on payment of full British Court-fee stamp obtained letters of adminis- 
tration for the shares, on the strength of which they were transferred 


* First Appeal No. 321 of 1939, 1 (1894) I. L. R. 19 Bom. 821. 
from the decision of P. B. Patel, 2 (1920) I. L. R. 42 All. 347. 
First Class Subordinate Judge at 3 (1930) I. L. R. 52 All. 546, 
Surat, in Miscellaneous Application 4 (1932) I. L. R. 55 Mad. 641. 


No. 77 of 1936. 
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to his name. The applicant thereafter made the present application for 
cancellation of the certificate issued to him in so far as it related to 9,600 
shares of the Tin Mines Company and for an order of refund of the Court- 
fee stamp duty paid in respect of those shares. The Subordinate Judge 
dismissed the application and observed as follows :— 


“,.. I too think that the cases, Hart-Har Gura v. Ananda Shahanty, 40 Cal. 365, 
Thammaya Naidu vy. Venkataramanamma, 55 Mad. 641, In the matter of Chaube 
Munna Lal, 52 All 546, Chandra Harisingh v. Tipan Prasadsingh, 46 I. C. 271, and 
“Sasibhusan Majmundar v, Shaniklal Chandra, 107 I. C. 825, cited on behalf of the 
appellant, do not apply in the present case. They lay down only that if through 
inadvertence or mistake excess Court-fee stamp is paid the Court has power to 
order-refund under s. 151 of the Civil Procedure Code. This case is different from 
the cases wherein the Courts had held that refund should be allowed. The stamp 
paid was knowingly paid and it was not in excess looking to the amount of the 
certificate asked for. The provisions for refund in respect of probate and letters 
of administration cannot apply in the case of succession certificates. And even 
if it be Presumed that they applied the authority to be approached for the relief 
is the chief controlling authority. This Court would have no authority to order 
refund. The revenue tribunal had decided against the appellant and it is not now 
open to this Court to interfere. The relief for part cancellation of the certificate 
is ancillary to the main relief of getting an order for refund.” 


The applicant appealed to the High Court. 


G. N. Thekor, with H. D. Thakor, for the appellant. 
` B. G. Rao, Assistant Government ‘Pleader, for the respondent. 


DivaTia J. This is an appeal by the applicant who prayed for cancella- 
tion of a succession certificate issued to him by the First Class Subordinate 
Judge at Surat in respect of the property of one deceased Ebrahim Ahmed 
Vorajee in so far as the certificate related, among other properties, to 9,600 
shares of the Consolidated Tin Mines of Burma, Limited, valued at 
Rs. 43,200 and for an order of refund of the court-fee stamp duty of 
Rs. 1,488-13-0 paid with respect to the said shares. 

The applicant’s case in substance was that his father Ebrahim Ahmed 
Vorajee died on October 26, 1933, leaving various shares and securities. 
Among them were the aforesaid shares of the Consolidated Tin Mines of 
Burma, Limited, the head office of which was in London. A certificate was 
granted to him in respect to all the properties and on the strength of that 
certificate he applied to the London head office of the Tin Mines Company 
for transfer of the shares to his name. He was, however, mformed that the 
shares could not be transferred on the strength of the succession certificate 
which did not operate outside British India, but that letters of administra- 
tion of a Court exercising jurisdiction in the United Kingdom should be 
obtained and forwarded to the Company. He thereupon made an applica- 
tion: to the proper Court in London and obtained letters of administration 
for the said shares, on the strength of which he got them transferred to his 
name. He had paid the full British court-fee stamp for the letters of ad- 
ministration. Thereafter, he applied to the Surat Court that the aforesaid 
shares were included in his application for succession certificate through 
misunderstanding on his part, that he applied to the Chief Controlling 
Revenue ‘Authority, ie. the Commissioner, Northern Division, for refund 
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of the duty paid by him in respect of the said shares, but his application was 
refused on the ground that he had no remedy under the Court-fees Act, 
that he appealed to the Bombay Revenue Tribunal against that order, but 
the appeal was also dismissed, and he, therefore, prayed that the certificate 
should be cancelled as to the item of the aforesaid 9,600 shares and the 
court-fee stamp duty of Rs. 1,488-13-0 paid thereon should be ordered to 
be refunded to him. The learned Judge rejected that application on the 
ground that the stamp duty’ was knowingly paid by the applicant and was 
not in excess looking to the amount for which the certificate was asked for. 
He held that s. 19-A of the Court-fees Act applied only to refund in respect 
of applications for probate and letters of administration and not for a sue- 
cession certificate. He was further of the opinion that the revenue authori- 
ties having turned down the appellant’s application, it was not open to the 
civil Court to interfere, especially as this was not a case of simple inadver- 
tence or mistake. The appellant relied upori some decisions which held that. 
the Court had the power to direct refund under s. 151, Civil Procedure ’ 
Code, but the learned Judge distinguished them on the ground that in the 
present case there was want of good faith and mistaken view of law. 

This appeal is preferred against that order, and the learned Assistant 
Government Pleader has raised a preliminary objection that no appeal lies 
against the order. He relies on s. 384 of the Indian Succession Act under 
which an appeal lies from an order granting, refusing or revoking a certi- 
ficate under Part X of the Indian Succession Act. The application ‘to the 
lower Court was to ‘cancel or revoke a certificate already granted and the 
order thereon amounted to refusal to revoke or cancel it, and such an order 
of refusal to revoke did not fall under that section. 

On behalf of the appellant reliance is placed on two decisions, Menchha- 
tam v. Kalida and Sharif-un-nissa Bibt v. Masum Ali2 In the former 
case there were two applications for revoking the certificates granted to two 
different persons with respect to the same estate, and this Court held that 
one of the parties had clearly a right to appeal against the order revoking 
his certificate and the order refusing to revoke his rival’s certificate was in 
fact the same order on a different application. It was held on that ground 
that the appeal was really preferred against the order revoking a certificate. 
In the Allahabad case also the decision was based on a similar ground. In 
the present case, however, the certificate was granted to the appellant alone 
and his application is to revoke or cancel that certificate. The order thereor 
amounts to a refusal to revoke and does not fall under s. 384. it myst. 
therefore, be held that the appeal is not competent. 

Mr. Thakor for the appellant, however, contends that he has also filed a 
revisional application and that this Court should set aside the order of the 
lower Court in revision. As observed in the case of Manchhardm v. ‘Kalidas® 
it would be open to this Court to interfere if a proper case for revision is 
made out. l 

Treating the matter now as a revisional application, the position is that the 
petitioner included the shares in his application under the belief that the 


1 (1894) I. L. R. 19 Bom. 821. 3 (1894) I. L. R. 19 Pom. 821. 
2 (1920) I. L. R. 42 All, 347. i 
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certificate would enable him to have them transferred to his name so that he 


can realise the dividends thereon. Section 380 of the Indian Succession Act. 


says that a certificate under Part X shall have effect throughout the whole 
of British India. That means that it is ineffective outside Briitish India 
and the company’s head office in England is not bound to act upon it for 
the transfer of shares. The learned Judge below refused to exercise his juris- 
diction under s. 151 of the Civil Procedure Code on the ground that there 
was want of bona fides on the part of the applicant and that he knowingly 
paid the stamp duty on the said shares. It seems to us that he paid the 
duty under the belief, although erroneous, that it would enable him to get 
the shares transferred to his name. But it is difficult to say that there was 
want of good faith on the applicant’s part. It is true that he ought to have 
known the law but ignorance of law need not prevent the Court in exercis- 
ing its inherent power if it is clear that the certificate was infructuous for 
the purpose for which it was obtained. 

The Allahabad High Court has held in In the matter of Chaube Munna 
Lal that under s. 151 of the Civil Procedure Code the subordinate Courts 
have power to issue certificates directing the refund of court-fees paid in 
excess by inadvertence. The Madras High Court has also held in Tham- 
mayya Naidu v. Venkataramanamma*® that even in cases not covered by 
ss. 13, 14 and 15 of the Court-fees Act, the High Court can, under s. 151 
of the Code of Civil Procedure, order refund of court-fee paid in excess. 
We are in agreement with those decisions. The petitioner has paid the 
proper duty in England and obtained letters of administration in respect 
of these shares. We see no reason, therefore, why the petitioner should not 
be entitled to a refund of the amount which he paid by mistake or inad- 
vertence. This is not a case where the certificate for the shares became in- 
operative by any swpervening circumstance after its grant. It was inopera- 
tive from the time it was granted. . Strictly speaking it may not be neces- 
sary, therefore, to revoke the succession certificate with respect to the said 
shares, and the appellant would have been entitled to a refund of the Court- 
fee duty even though he had not applied for its revocation. 

It is contended by the learned Assistant Government Pleader that there 
cannot be any partial revocation of the certificate under s. 383 of the Indian 
Succession Act. A certificate could be revoked under that section when it 
has become useless or inoperative through circumstances, and in the present 
case the certificate was inoperative from the beginning and useless for the 
pyrpose for which it was obtained. It was observed in Shearif-un-nissa Bibi 
yv. Masum Ali that the Court would have the power to revoke a succession 
certificate in part, and in our opinion, it would be open to the Court to 
hold that the certificate was inoperative with respect to the said shares 
from the beginning. In any case the main relief sought by the applicant is 
that of refund, and that relief he is entitled to under s. 151 of the Civil 
Procedure Code irrespective of his prayer for revocation. 

We, therefore, think that the learned Judge was wrong in not exercising 
the jurisdiction vested in him under s. 151 of the Civil Procedure Code and 


1 (1980) I. L. R. 52 AlL 546. 3 (1920) I L. R. 42 All. 347. 
2 (19382) I. L. R. 55 Mad. 641. , 
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refusing to direct a refund of the court-fees paid. 

We make the rule absolute, set aside the order passed by the learned Judge 
and direct that a certificate should be issued to the petitioner for refund of 
the court-fee stamp duty of Rs. 1,488-13-0. Each party will bear its own 
costs of this revision application and the proceedings in the lower Court. 

As the appeal is incompetent, it is dismissed with costs. 

The certificate for refund to be issued by this Court. 


Appeal dismissed : rule made absolute. 


CRIMINAL APPELLATE. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoedew. 
EMPEROR 
v. 
SARDAR MOHAMMAD AURANGZEBKHAN.* 


Indian Railways Act (IX of 1890), Secs. 109(1), 120(c)—Railway carriage—tin- 

_ reserved compartment—Reservation of berths—Passenger occupying berth re- 

served for another—Entering into a reserved compartment—Interference witi 
comfort of passengers. 

A passenger who, in an unreserved compartment of a railway carriage, 
occupies a berth reserved for another passenger in preference to the one 
reserved for himself, offends neither against s. 109(2) nor against s. 120(c¢) 
of the Indian Railways Act, 1890. 

Whilst a railway company has the right under its sae power of manag- 
ing its own concern to reserve seats for particular passengers, the power to 
punish ‘for breach of any of the regulations or arrangements made by a rail- 
' way company forms no part of the general powers of such company, and must 
be conferred by statute or rules made thereunder either by express words or 
by necessary implication. 

Emperor v. Narayan ‘Krishna® referred to. 


THE accused and his friend purchased two railway tickets from the Bom- 
bay Baroda and Central India Railway Company entitling them to travel 
by second class on the Frontier Mail leaving Bombay on June 17, 1940. 
They also purchased reservation tickets for two berths in a second cldss 
compartment. Neither of the reservation tickets mentioned whether the 
berths reserved were upper or lower ones. The accused alleged that they 
were promised two lower berths, while the railway company urged. that no 
such promise was made. 

On the train in question two upper berths were roe for the accused 


* Criminal Appeal® No. 107 of Honorary Presidency Magistrates, 
1942, by the Government of the Pro- Mazagaon, Bombay. 
vince of Bombay, against an order 1 (1922) I. L. R. 47 Bom, 465, 
of acquittal passed by a Bench of S. C. 25 Bom. L. R. 26. 
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and his friend. The two lower ones were reserved for two other passengers. A. Cr. J. 

The accused and his friend entered the compartment and occupied the two 1942 

lower berths. Later, when requested by the railway Officials they refused te ae Bs 

moved from the lower berths. Of the two lower berth passengers thus un- 8 

seated, one occupied the upper berth ; and the other one was accommodated as nike 

in a first class compartment. The train proceeded on its way. AURANGZEB- 
The accused was, on these facts, tried for offences punishable under *HAN 

ss. 109(1) and 120(c) of the Indian Railways Act, 1890. ~~ 
The Bench of Honorary Presidency Magistrates, Mazagaon, sa sed the 

accused remarking as follows :— 
“ The prosecution have failed to establish their case under s. 109(1). According 

to the prosecution the accused had a right to enter the compartment. In this case 

the compartment was not reserved by the railway administration for the use of 

another passenger. So, the question of occupying a berth reserved for another 

passenger is, in our opinion, not covered by this section. The railway company 

has got “full authority to reserve either a whole compartment or a berth. But 

s. 109(2) definitely refers to a compartment. For instance, compartments have 

been reserved for females or for smokers. Entry into such compartments and 

subsequent refusal to leave would constitute an offence under this section. As we 

have stated before, the railway administration is perfectly empowered to reserve 

for any particular class or caste or passenger any part of its rolling stock but such 

reservation would only apply ta compartments or bogies or vans, but then the 

word berth is not definitely mentioned in s. 109(7). We think that the accused 

should have the benefit of this omission... Again as we have already held that 

the accused had lawful excuse to enter and occupy the lower berth, s. 120{c) also 

would not apply to the accused.” 


The Government of Bombay appealed against the order of acquittal, 


R. A. Jahagirdar, Government Pleader, for the Government of the Province 
of Bombay. 
I. I, Chundrigar, with D. V. Patel, for the accused. 


BEAUMONT C. J. This is an appeal by Government against the acquittal 
of the accused by a Bench of Honorary Presidency Magistrates on a charge 
preferred against him under s. 109(Z) and 120(c) of the Indian Railways 
Act (IX of 1890). The question raised is one of some importance to railway 
companies, and to passengers who use the railways, because it involves the 
right of a railway company to reserve seats for passengers, and to see that 
the reservation is enforced against persons who disregard it. 

What happened in this case was that the accused reserved a berth in a 
seçond class compartment on the Frontier Mail, leaving the Bombay Cen- 
tral Station on June 17, 1940, and he was issued a reservation! ticket. We 
have not got in evidence the actual ticket issued to him, but we have got 
a sample ticket issued for a different date, and an official of the railway 
company admitted in the witness-box that that sample was similar in charac- 
ter to the ticket actually issued to the accused. Some evidence was given by 
the reservation clerk that the accused was told that he could only have an 
upper berth ; on the other hand, the accused said that,he was told that he 
could have a lower berth. To my mind, that evidenca is irrelevant. The 
contract between the accused and the railway company for the reservation 
of a berth was reduced to writing in the form of the reservation ticket, and 


MOHAMMAD 
AURANGZEB- 
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under that ticket the accused was entitled to one second class berth in the 
particular train, its position not being specified, The railway company car- 
ried out their part of the contract by allotting to the accused an upper berth 
in a second class carriage, as they were entitled to do. The accused, how- 
ever, was not willing to occupy an upper herth, and clearly he was not bound 
to occupy the. berth reserved for him, if any other berth was available. He 
proceeded to occupy a lower berth in the same compartment. Now, the 
railway company had entered into contracts for the reservation of the other 
three berths in this compartment, and they had carried out their part of the 
contracts with two other passengers by allotting to them the lower berths, and 
those passengers claimed their lower berths, whilst the accused and a friend, 
who was with him and who had also been allotted an upper berth, insisted 
on taking the lower berths and refused to vacate those berths when requested 
to do so by the railway officials. The result was that one of the other pas- 
sengers reluctantly occupied an upper berth, and the other passenger, who 
refused to do so, was' accommodated in some other compartment in the first 
class. 

The question which arises is whether the accused committed an offence 
under s. 109, or s. 120, of the Indian Railways Act by refusing to vacate 
the berth reserved for another passenger. Section 109 provides that if a 
passenger, having entered a compartment which is reserved by a railway 
administration for the use of another passenger, or which already contains 
the maximum number of passengers exhibited’ therein or thereon under s. 63, 
refuses to leave it when required to do so by any railway servant, he shall 
be punished as mentioned. ‘That section, in terms, deals with entering a 
compartment, and does not refer to occupying a seat reserved for another. 
It seems curious that there is no provision in the Act, and nothing, we are 
told, in the rules, expressly enabling a railway company to reserve either 
compartments or seats. No doubt, the fact that s. 109 imposes a penalty for 
entering a compartment, which is reserved, implies that the railway com- 
pany has power to reserve a compartment, and I am quite prepared to ac- 
cept the view expressed by Mr. Justice Marten, as he then was, in Emperor 
v. Narayan: Krishna, that a railway company would have the right under 
its general power of managing its own concern to reserve seats for parti- 
cular passengers. But the power to punish for breach of any of the regu- 
lations or arrangements mada by a railway company forms no part of the 
general powers of such company, and must: be conferred by statute or rules 
made thereunder either by express words or by necessary implication. It 
seems to be quite impossible to infer, from the fact that punishment may be 
inflicted upon a passenger, who enters a compartment which has been reserved, 
that the railway company has the right of imposing the same or any other 
penalty on a passenger, who occupies a seat which has keen feserved. The 
railway company, has power under s. 47 to make rules for the management of 
the railway, and under the second sub-section they can impose a penalty for 
breach of the rules» They have not chosen to adopt ’that course, and 
until they do, it seems to me that they cannot impose any penalty upon a 


1 (1922) I. L. R. 47 Bom. 465, S. c. 25 Bom. L, R. 26. 
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passenger ,who occupies a seat in an unreserved compartment, which seat the A.Cr.J. 
company have purported to reserve for some other passenger. In my view, 1942 
therefore, the learned Magistrates were right in acquitting the accused of an Le 
EMPEROR 

offence under s. 109. y.* 
- Section 120(c) makes it an offence if a person in any railway carriage MOHAMMAD 
wilfully and without lawful excuse interferes with the comfort of any pas- AURANGZEB- 
senger. There is no evidence that the passengers, who hoped to occupy HAN 
‘these lower berths, were any the less comfortable in the accommodation with p, wae 1C.J 
which they were provided ; but in any case, if the accused was not bound S 
to respect the reservation which the railway company had made, he cannot 
be said, in exercising his right of ignoring that reservation, to have wilfully 
and without lawful excuse interfered with the comfort of another passenger. 
‘The question under s. 120(c) really resolves itself into the same question 
as that which arises under s, 109, namely, whether the railway company 
‘can enforce reservation of a seat. If they cannot, the passenger, who takes 
_advantage of- his legal rights by ignoring such reservation, cannot be said 
thereby to have wilfully interfered with the comfort of another passenger. 

I think the accused was rightly acquitted, and the appeal must be dis- 
missed. 


WASSOODEW J. I agree. | 
Order upheld. 


CRIMINAL REVISION. . 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 
SHAIKH AHMED SHAIKH MAHOMED ASHRAF 1942 


v. 
l BAI FATMA.” eee 


Criminal Procedure Code (Act V of 1898), See. 488—" Child "—Interpretation— 
_ Child of any age—Child not limited to minority—Maintenance order. 

The word “child”, used in s. 488 of the Criminal Procedure Code, 1898, 
is used with reference to the father, and has no qualification of age—the only 
qualification being that the child must be unable to maintain itself. The word 
is not confined to a child who is under the age of majority. 

Krishnaswami Ayyar vV. Chandravadanal and H emantakumar Banerji V. 


Manorama Debee,? dissented from. n 


THE applicant Shaikh Ahmed was married to Bai Fatma (opponent), 
whom he divorced on September 20, 1939. He had two children by her, a 
‘son Ibrahim who was about fourteen years of age and a daughter Jenatbibi 
who was twenty-one years old. 


* Criminal Revisional Application made by Me B. Parikh, Sub-divi- 
No. 182 of 1942, from an order made sional Magistrate, N. P., Surat. 
by Mahamadalli G. Monani, Sessions 1 (1913) I. L. R. 37 Mad. 565. 
-~ Judge, Surat, upholding the order k 2 (1935) I. L. R, 62 Cal. 639. 
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Ibrahim was in South Africa, Jenatbibi was living with her mother Bar 
Fatma at Surat. 

Bai Fatma applied under s. 488 of the Criminal Procedure Code, 1898, 
to recover maintenance for her two children from the applicant. 

The trying Magistrate ordered the applicant to pay maintenance to his 
son Ibrahim at the rate of Rs. 20 per month, and to his daughter Jenatbibi 
a sum of Rs. 15 every month. 

The applicant applied to the Sessions Judge of Surat against the order, 
but the Judge rejected the application, observing— 

“It would appear that Jenatbibi is now at least twenty-one years of age. That, 
however, I think, would not affect the case because a child in s. 488, Criminal 
Procedure Code, has not been defined to mean a minor. It seems therefore that 
the only criterion by which one has to be guided for the purposes of this section 
is that the person in respect of whom the maintenance is claimed should as a 
matter of fact be a child of the person from whom the maintenance is claimed. 
It appears that Jenatbibi is a pardanashin and considering the class of persons 
to which she belongs, it is clear that she could not possibly maintain herself.” 


The applicant applied to the High Court in revision. 


B. G. Thakor, for the applicant. 
No appearance for the opponent. 
R. A. Jahagirdar, Government Pleader, for the Crown. 


BEAUMONT C. J. This is an application in revision against an order 
made by the Sessions Judge of Surat upholding the order of the Sub- 
divisional Magistrate directing the applicant to pay maintenance to his 
son and daughter under s. 488 of the Criminal Procedure Code. 

The daughter is aged twenty-one, and the point, which is taken on this 
application, is that s. 488 is confined to minors. The section provides that 
if any person having sufficient means neglects or refuses to maintain his wife 
or his legitimate or illegitimate child unable to maintain itself, an order car 
be made. : 

We were referred by Mr. Thakor to the case of Arishnaswami Ayyar v, 
Chedndravadana where the learned Judge expressed the opinion that, as the 
word “child” has not been defined in the Criminal Procedure Code, it 
means in s. 488 a person who has not reached full age. A similar opinion 
was expressed by a learned Judge of the Calcutta High Court in Hemanta- 
kumar Banerji v. Manorama Debee? 

The word “child ” according to its use in the English language has differ- 
ent meanings, according to the context, If used without reference to parent- 
ape, it is generally synonymous with the word “infant”, and means a 
person who has not attained the age of majority. Sometimes it may be used 
in a context which shows that it refers to quite young children, for instance, 
a notice that “children are not admitted to this enclosure” Would hardly 
be held to apply to young persons of eighteen to twenty; it would mean 
children who are too young to look after themselves. Where the word “ child ” 
is used with reference to parentage, it means a descendant of the first 
degree, a son or a daughter, and has no reference to age. In certain con- 


7 z o 
1 (1913) I. L. R. 37 Mad. 565. 2 (1935) I. L. R. 62 Cal. 639. 
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texts it may include descendants of more remote degree, and be equivalent A. Cr. J. 
to “issue”. But, at any rate, where the word “child” is used in conjunc- 1942 


tion with parentage, it is not concerned with age. No one would suggest that as 
a gift “to all my children” or “to all the children of A” should be con- MAHOMED 


fined to minor children. In s. 488 of the Criminal Procedure Code the word v. 
is used with reference to the father. There is no qualification of age; the BAI FATMA 
only qualification is that the child must be unable to maintain itself. “In ~~ 
my opinion, there is no justification for saying that this section is confined S f 
to children who are under the age of majority. í 

On the merits of the case, inasmuch as the daughter is a pardanashin girl, 
I think the learned Judge was right in saying that she is a child unable to 
maintain herself. The boy is aged only fourteen, and-although he has been 
sent abroad, that seems to me to afford no ground for relieving his father 
from the obligation of maintaining him. 

The application, therefore, must be rejected. 


Wassoovew J. I agree. 


Application rejected. 


Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 


EMPEROR 1942 
v i 
j August 11. 
MAHADEV MAHALU.* emamna 


Defence of India Rules, 1939, r. 81(2) (a) t—“ Withholding from sale”—ZInterpre- 
tation—Sugar, sale of—Retail dealer—Sale of limited quantity to casual 
customer. 


The word “ withholding”, as used in r. 81(2) (a) of the Defence of India 
Rules, 1939, must be construed in relation to the facts of each particular case. 
It does not mean unreasonably withholding. 


~ 


* Criminal Application for Revi- = storage, movement, transport, distri- 
sion No. 244 of 1942, from conviction _‘ bution, disposal, acquisition, use or 
and sentence recorded by K. C. consumption of articles or things of 
Thakore, Presidency Magistrate, > any description whatsoever and in 
First Additional Court, Bombay. particular for prohibiting the with- 

f The material portion of the rule holding from sale, either generally or 
runs as follows : ta specified persons or classes of per- 

81. ...(2) The Central Govern- sons, of articles or things kept for 
ment or the Provincial Government, sale, and for requiring articles or 
so far as appears to it to be neces- things kept for sale to be sold either 
sary or expé@dient for securing the generally or to specified persons or 
defence of British “India or the effi- classes of persons or in specified cir- 
cient prosecution of the war, or for cumstances ;... 
maintaining supplies and services (4) if any person contravenes any 
essential to the life of the commu- of the provisiéns of this rule, he shall 
nity, may by order provide— be punishable with imprisonment for 

(a) fog regulating or prohibiting a term which may extend to three 
the production, treatment, keeping, years or with a fine or with both. 


R. 116 s 
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A trader cannot be regarded as having withheld a commodity from sale to 
any person, if he had sold some of it to any person demanding ıt and has not 
evidenced any unwillingness to sell the rest of it to other persons. To bring 
home the offence it must be shown that the accused was, over a period, with- 
holding the commodity from sale. 
Hence, where a retail dealer who has only four pounds of sugar refuses to 
¿sell one pound of it to a casual customer and only sells one anna worth of it, 
for the reason that he wishes to keep the remainder of it for selling to his regular 
customers, does not offend against r. 81 (2) (a). 


THE accused was a retail grocer having a shop on Ormiston Road in 
Colaba in Bombay. 

On July 13, 1942, he had in his shop four pounds of sugar for sale. On 
the. morning of that day the police sent a bogus customer to the accused’s 
shop to buy one pound of sugar. The accused sold to him only one anna 
worth of sugar, for the reason that he wished to reserve the remainder of 
the quantity of sugar for retail sale to his regular customers. 

The accused was, on these facts, convicted of an offence under r. 81(2) 
(a) of the Defence of India Rules, 1939, and sentenced to suffer rigorous 
imprisonment for one month. 


The accused applied to the High Court in revision. 


H. R. Pardiwala, with L. M. Jhaveri, for the accused. 
M. C. Setalved, Advocate General, with R. A. Jahagirdar, Government 
Pleader, for the Crown. 


BEAUMONT C. J. This is an application in revision against the conviction 
of the accused for withholding sugar from sale—contrary to the Defence of 
India Rules. 

Under r. 81(2) (æa) of the Defence of India Rules, the Central Govern- 
ment or the Provincial Government may, make rules for regulating or pro- 
hibiting, amongst other things, the distribution, disposal or consumption of 
articles or things of any description whatsoever and in particular prohibit- 
ing the withholding from sale, either generally or to specified persons or 
Classes of persons, of articles or things kept for sale. Under that rule, 
Government on June 10, 1942, ordered that sugar, for which the Govern- 
ment of India had fixed maximum wholesale prices under the Notification 
mentioned, should not be sold wholesale or retail at any place in the City 
of Bombay at prices higher than those mentioned. The prices were. mostly 
concerned with sales wholesale, different prices being fixed for a Bengal 
maund of 822/7 pounds in respect of different classes of sugar. There was 
only one retail price of six annas per seer. Then sub-cl. (2) of the Notifica- 
tion provides that the dealers in sugar shall not withhold it from sale to 
any person on demand and an offer of such price. s 

What happened in this case was that the accused, who keeps a small 
grocery shop, had a stock of sugar consisting of four pounds only, and on 
July 13, 1942, a customer came in to purchase sugar, but as the accused, 
according to his statement, was not in the shop, and as there was no one in 
the shop who had authority to sell, that customer was refused any sugar. 
‘The evidence dees not confirm that the accused was not in the shop ; indeed, 
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the customer says that the accused was in the shop. But the evidence does A.Cr.J. 
not show on what date that customer endeavoured to buy sugar, so that 1942 
there is no evidence that, at the time when the customer sought to buy 9 "7 
sugar, the accused had any sugar for sale. It is only in the accused’s own EMPEROR 
petition to this Court that he admits that the customer came on July 13, MAHADEV 
but in that statement he says that he was not himself in the shop. I, there- MAHALU 
fore, ignore the evidence as to that customer. g == 
But later on that day another customer, sent by the police, asked the Beaumont Cy. 
accused for one pound of sugar, for which he was willing to pay the fixed pa 
price, and the. accused refused to sell him more than one anna worth of 
sugar. He has, therefore, been prosecuted for withholding sugar from sale. 
I must confess that I feel the greatest doubt as to what was the meaning 
and intent of this Notification. If the prosecution view is right, and if a 
man with a certain quantity of sugar refuses to sell the whole of it on de- 
mand tọ the first person who is willing to pay thd price, then it seems to 
me the Notification is a sort of hoarders charters. It means that any rich 
man can go and buy the whole of the sugar in the neighbourhood, and keep 
it for his own consumption, and it is difficult to suppose that Government 
intended to encourage grossly selfish conduct of that kind. The accused 
says that having only four pounds of sugar, and having a considerable 
number of regular customers, he was anxious to sell his sugar to them, and 
he was not prepared to sell one-fourth of his stock to somebody whom he 
did not know ; and éertainly that does not seem to be an unreasonable atti- 
tude to adopt. If one construes the word ‘withhold’ in the sense in which 
the prosecution asks us to construe it, 1t must be conceded that the accused 
did withhold from sale to the particular customer three pounds of sugar. 
But, in my opinion, one cannot construe the word ‘ withhold’ in that sense. 
As J put it to the learned Advocate General in argument, supposing a grocer, 
when he opens his shop in the morning, finds a queue of persons waiting 
who want to buy sugar, and he sees amongst the queue many regular cus- 
tomers, and supposing the first person in the queue, who does not happen 
to be a regular customer, demands to purchase the whole of the grocer’s 
‘stock, can it be seriously suggested that the grocer, in refusing to comply 
with that order, is withholding sugar from sale, when he has every inten- 
tion to sell sugar to the other people in the queue in their turn? And if it 
þe conceded that in such a case it cannot be said that he was withholding 
‘sugar from sale, the position must be the same, although his regular cus- 
tomers are not visible, but from his past experience he knows that they aie 
likely to come in to buy sugar in the course of the day. It seems to me 


that one must construe the word ‘withhold’ in relation to the facts of each > — 


particular case. I do not think that we can read it, as Mr. Pardiwala has 
invited us tb do,, as “unreasonably withhold,” because the word “ unreason- 
ably ” is not in the Notification, and we cannot put it there. But we can 
and ought ‘to say, in my opinion, that a man has not withheld sugar from 
sale to any person, if he has sold:some sugar to any, person demanding it, 
and has not evinced any unwillingness to sell the rest of the sugar to other 
persons, I think in order to bring home the offence, the police will have to 
go much further than they have gone, and show that the accused was, over 
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A.Cr.J. a period, withholding his sugar from sale. I do not think that a dealer is 
1942 bound to sell his whole stock, or a large part of it, to the first customer who 
mane ier demands it. If at the end of a period, it is found that a dealer has not sold 
sj; his stock, although asked to do so, there may be a case for prosecution. 
MAHADEV In my opinion, therefore, the application should succeed, and we must set 
MAHALU aside the conviction and sentence. 
ee Bail-bond to be cancelled. 


Beaumont Cj. 
e WASSOODEW J. I agree. 
: Conviction and sentence set aside. 
APPELLATE CIVIL. j 
Before Sir John Beaumont, Kt., Chief Justice, and Mr. Justice Wassoodew. 

1942 DINSHAW IRON WORKS 

Samy v. 
July 9. 


MIAKHAN ADAMJI & CO.* 


Presidency Small Cause Courts Act (XV of 1882), Sec. 38—Full Court—Jurisdic. 
tion to interfere with findings of tricl Judge—Conclusion based on evidence— 
Revision jurisdiction, limits of--Appellate jurisdiction, contrast between. 

Section 38 of the Presidency Small Cause Courts Act, 1882, does not confer 
a general right of appeal upon any party, but confers on the Court a right to be 
exercised on the application of a party. 

e The powers under the section are revisional in character. These powers, how- 
ever, are not limited to the particular matters mentioned in s. 115 of the Civil 
Procedure Code, 1908, nor are they limited to points of law. 

In re Shivlal Padma; Bapuji v. Dastur2 and Sonoo Narayan v. Dinkar 
Jagannath,® followed. 

Courts exercising revisional powers can differ from the lower Court on ques- 
tions of fact, unless precluded from doing so by the statute conferring the 
jurisdiction. 

Baldeodas Lohia v. Balmukund Brijmohan, dissented from. 
Broadly speaking the Court acts in revision when it interferes with the de- 


ime , cision, of the lower Court on the ground that there has not been a fair and 


proper trial, or that the order passed is not “ according to law”, because, for 


* Civil Revision Application No. Bombay, in Suit No. 14046 of 1940. 
529 of 1941, from an order passed by 1 (1909) I. LR. 34 Bom.. 316, 
the Full Court of the Court of Smali Ss. C. 12 Bom. L. R. 130. 
Causes at Bombay (Indarnarayan ' 2 (1906) 8 Bom. L. R. 678. 
Brijmohanlal and Y. W. Nadkarni) 3 (1917) I. L. R. 42°Bom. 80, 
in Suit No. 1406 of 1940, reversing S. Cc, 19 Bom. L. R. 944. 
the order passed by T. T. Baroda- 4 (1929) I. L. R. 57 Cal. 612. 


walla, Judge, Court of Small Causes, 
ae 
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example, there has been some error in procedure, or the Judge has not brought A.C. J. 
his mind to bear upon the real question. 1942 

The Court, however, exercises a purely appellate jurisdiction where, not- =~ 
withstanding that there has been a fair and impartial trial, it interferes with DINSHAW 
the lower Court’s order because it disagrees with the conclusion arrived at, IRON Mi 
whether on facts or law. MEAR 

The Full Court of the Presidency Small Cause Court has, therefore, nO Ay AMJI 
jurisdiction to interfere with the conclusion arrived at by the trial Judge on ž ę Co. 
the evidence, where: there is no reason for suggesting that the trial has not ae 
been a proper one. 


SuIT to recover a sum of money from the defendant Dinshaw Iron Works. 

The Dinshaw Iron Works was at first owned by two women, Dossibai and 
Aimai, who entered into a partnership on August 1, 1929. They carried on 
the management of the ‘Works till December 1, 1937, when they leased the 
‘Works to Netarwala and three others. The lessees allowed the rent to run into 
arrears.” Dossibai and Aimai then determined the lease and entered into pos- 
session of the Works on July 1, 1940. 

The plaintiffs Miakhan Adamji & Co. used to supply material to the 
defendant Works while it was under the management of Dossibai and Aimai, 
for which they received payments in due course. After the Works passed 
Into the management of the lessees, the plaintiff supplied materials to the 
Works on March 26, 1940, and April 26, 1940, to the value of Rs. 300-5-0. 

After the management of the Works was resumed by Dossibai and Aimai, 
the plaintiffs sued the Works to recover Rs. 300-5-0 from the Works. The 
defendant Works contended that there was no privity of contract between 
them and the plaintiffs and that they were. not amenable to the claim. 

At the trial, Gulabchand, one of the lessees, and a mehta of the defendant 
‘Works deposed :— 

“When the mehta of the plaintiffs came to us on March 30, 1938, for demand- 
ing the amount of the bill I informed him that we had taken the foundry for con- 
ducting. As far as I remember we used to make payments-by cheques... When 
we gave our own cheque to the plaintiffs’ bill collector on March 30, 1938, we 
informed him that henceforth we would be giving our own cheques... I also 
informed the proprietor of the plaintiff firm that we had taken the factory on 
lease.” 

The trial Judge (T. T. Barodawalla) dismissed the suit, for the following 
reasons :— 

“The cumulative effect of the evidenca led before me and the exhibits put in 


leaves no doubt in my mind that the plaintiffs knew that‘the lessees were running 
the foundry and that they had direct dealings with the lessees and not with the 


defendants. That being so, there is no privity of contract between the plaintiffs iiin 


and the defendants.” 


The Full Court (Indarnarayan Brijmohanlal and Y. N. Nadkarni) re- 
versed the decreeeand decreed the claim, observing as, follows :— 


“It is admitted that there were prior dealings between the parties prior to the 
lease set up by way of defence. It thus became incumbent on the two ladies own- 
ing the Dinshaw Iron Works to give special notice of their having ceased to be 
responsible to the plaintiffs. There is no satisfactory evidence of any such notice. 
The oral notice alleged to have been given by defendants’ mehta Gulabchand is 
not proper notice as it did not emanate from one of the defendants’ proprietors.” 
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The defendants applied to the High Court in revision. 


H. D. Banaji, with Dadyburjor & Co., for the applicants. 
J. C. Shah and D. K. Merchant, for the opponents. 


BEAUMONT C. J. This is a revision application under s. 115 of the Civil 
Procedure Code against a decision of the Full Court of the Bombay Small 
Catse Court. 

The facts giving rise to the application are these. Down to December, 
1937, the defendant-firm, which is called Dinshaw Iron Works, was carried 
on by two ladies who are the present applicants. On December 1, 1937, they 
transferred the business to another firm which continued to carry on the 
business under the former name of Dinshaw Iron Works. The plaintiffs. 
had supplied goods to Dinshaw Iron Works before the transfer of the‘ busi- 
ness from the present applicants, and they continued to supply goods to the 
firm thereafter. In the present suit they sue the applicants for the price of 
goods supplied in March and April, 1940, that is to say, more than two years 
after the business had been transferred, and their case is that they had no 
notice of the transfer of the business, and that they are, thenefore, entitled 
to look to the applicants for the discharge of their account, although, in fact, 
the goods were supplied to the firm after the applicants had ceased to have 
any connection with it. 

The question at issue is whether the plaintiffs had notice of the transfer - 
of the business. The learned trial Judge held that the plaintiffs had such 
notice. He relied on the evidence of one Gulabchand, who, according to his 
evidence, was one of the transferees from the applicants, that is to say, a 
proprietor in the new firm of Dinshaw Iron Works, although the Full Court 
seem to have considered him to have been only a mehta of the new firm. 
Gulabchand’s evidence was that he had told the plaintiffs about the transfer 
and the Judge believed his evidence. The Judge also nelied on the cheques 
signed by Dinshaw Iron Works both before and after the transfer. Before 
the transfer cheques in favour of the plaintiffs were signed for Dinshaw Iron 
Works by the applicants, and after the transfer such cheques were signed 
by another person and bore a stamp upon them “M. Jamshedji and three 
others”. Those cheques would at least put the plaintiffs upon inquiry as 
to there having been a change in the personnel of the firm of Dinshaw Iron 
Works. On that evidence the learned trial Judge held that the plaintiffs had 
no case against the present applicants, and dismissed the suit. 

The Full Court held that it was incumbent on the applicants to giye 
special notice of their having ceased to be responsible to the plaintiffs, and 
that there was no satisfactory evidence of any such notice. The Court .did 
not refer to the evidence supplied by the cheques; but said, that the oral 
evidence alleged to have been given by the defendants’ mehta» Gulabchand 
was not proper notice as it did not emanate from one Of the defendants’ 
proprietors. Even if Gulabchand was a mehta only, I am not aware of any 
rule of Jaw which precludes a mehta, with due authority, from giving notice 
on behalf of his principal, 

However, the first point, which is taken in this revision application, is that 
the Full Court had nd jurisdiction to entertain the matter. Section 37 of 
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the Presidency Small Cause Courts Act provides :— A.C. J. 
“Save as otherwise provided by this Chapter...every decree and order of the 1942 
Small Cause Court in a suit shall be final and conclusive.” = 
Then s. 38 provides that where a suit has been contested, the Small Cause cena 
Court may, on the application of either party, made within the time limited, v. 


order a new trial to be held, or alter, set aside or reverse the decree or ordsr, MIAKHAN 
upon such terms as it thinks reasonable. The nature of the powers conferred ADAMJE 
by that section has been considered in.a good many cases. It seems clear, oe 
upon reading the two sections together, that s. 38 was not intended to confer Zegymont CJ. 
a general right of appeal. Section 37 provides that every order of the Court — 
shall be final and conclusive, and the legislature can hardly have intended 
in the next section to give a right of appeal in every contested suit. Section 
38 does not in terms confer a right of appeal upon any party; the right 
conferred is upon the Court, to be exercised on the application of a party. 
I agree, with the view which has been expressed in a good many cases, and 
particularly In re Shivlal Padma; that the powers under s. 38 are revisional 
in character. I accept the view expressed by this Court in Bapuji v. Dastur,? 
that the powers of interference under s. 38 are not limited to the particular 
matters mentioned in s. 115 of the Civil [Procedure Code which confers 
powers in revision on High Courts, I agree also with the view expressed by 
this Court in Senoo Narayan v. Dinkar Jagannath, that the revisional 
powers under s. 38 are not limited to points of law. I: emphatically do not 
agree with the view expressed by Mr. Justice Lort-Williams in Baldeodas 
Lohia v. Balmukund Brijmohan, (at p. 616), that revisional jurisdiction 
is an expression used in India to distinguish appeals on points of law only 
from appeals on questions of fact or mixed fact and law, which alone are 
designated appellate. I have no doubt that Courts exercising revisional 
powers can differ from the lower Court on questions of fact, unless precluded 
from so doing by the statute conferring the jurisdiction. Under s. 439 of 
the Criminal Procedure Code a High Court can interfere on questions of 
fact, though in practice it seldom does so. Without attempting to define the 
exact limits of revisional jurisdiction, I should say, broadly speaking, that 
the Court acts in revision when it interferes with the decision of the lower 
Court on the ground that there has not been a fair and proper trial, that 
the order passed is not ‘according to law’; to use the expression employed 
in s. 25 of the Provincial Small Cause Courts Act, because, for example, 
there has been some error in procedure, or the Judge has not brought his 
mind to bear upon the real question. On the other hand, where the Court 
goes beyond that, and, notwithstanding that there has been a fair and proper 
trial, interferes with the lower Court’s order because it disagrees with the -n 
conciusion arrived at, whether on facts or law, then I should say that the 
Court is exercising a purely appellate jurisdiction. 
In the present case, in my view, there was no ground whatever for inter- 
fering in revision. The learned trial Judge had heard the case, and arrived 
at a certain conclusion on the evidence, and there was, no reason for suggest- 


1 (1909) I. L. R. 34 Bom. 316, 3 (1917) I. L. R. 42 Bom. 80, 
„S. C. 12 Bom. L. R. 130. S. ©. 19 Bom L. R, 944, 
2 (1906) 8 Bom. L. R. 678. 4 (1929) L L. R. 57 Cal. 612. 


a 
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A.C.J. ing that the trial had not been a proper one. I think, therefore, that the 
1942 Full Court had no jurisdiction to entertain the application made to it. I 
eae may add that if I were sitting in appeal on the decision of the Full Court, 

DINSHAW . i raat ; : 

igos- Works which I am not doing, I should have no hesitation in saying that I prefer 
j. the decision of the learned trial Judge to that of the Full Court. But, as 
MIAKHAN Mr. Shah has pointed out, this is not'a matter with which we can deal in 

ADAMJI_ rewision under s. 115. 

, Soo: The application is allowed with costs throughout, and the order of the 


BeaumontC3. Full Court set aside. 


WASSOODEW J. I agrez. 


Order set aside. 
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AKBARI ACT (Bom. V of 1878), S. 54— 
“ An article liable to confiscation under cl. (a)” 
—Interpretation—Sale of bee: without license— 
Liquor found in kitchen and godown—Liabi- 
lity of liquor to be confiscated. 

Before s. 54, cl. (b), of the Bombay Abkari 
Act, 1878, can come into operation, there 
must Be an offence committed under the Act, 
an article must be liable to confiscation under 
cl. (a), and that article must be dealt with 
in the manner specified along with, or in addı- 
tion to, the other articles sought to be confis- 
cated, 

The expression “an article liable to confis- 

‘cation under cl. (æ) ” in s. 54, cl. (b), means 
that the only articles which are liable to con- 
fiscation under cl. (8) are articles lawfully 
imported, transported, manufactured, had in 
possession or sold along with something which 
had actually at the time become liable to con- 
fiscation. It dees not mean an article which 
may become liable to confiscation under cl. 
(a) on the commission of an offence which 
brings s. 54 into operation. The accused sold 
va bottle of beer and a bottle of rum without 
a license to a bogus customer whereupon the 
police raided the premises, seized the two bot- 
tles sold, and attached some liquor in the 
‘kitchen, and a large quantity of liquor from 
‘a godown at the back of the accused's pre- 
“mises. The trying Magistrate convicted the 
accused of an offence under s. 43(1) (i) of 
the Bombay Abkari Act, 1878, and ordered 
confiscation, under s. 54 of the Act, of the 
liquor attached by the police in the kilchen 
and the godown. On appeal :— 

Held, that the liquor in the kitchen and in 
‘the godown was never had in possession of the 
accused along with the two bottles sold after 
they became liable to confiscation for they were 
immediately seized by the police, and that, 
therefore, that liquor was not liable to confis- 
cation under s. 54(6) of the Act. 

EMPEROR v. SALAMAT. 44 Bom.L.R. 239. 


ABSENCE of arbitrator vitiates hearing and 
award. See ARBITRATION Act, S. 16. 
44 Bom.L.R. 485. 


ACTION IN PERSONAM—Foreign Court— 
Jurisdiction. œ 

In an action im fersonam the Courts of a 
foreign country do not acquire jurisdiction 
either— 

(1) from the mere possession by the defend- 
ant at the commencement of the action of pro- 
perty locally situate in that country ; or 

(2) from the presence of the defendant in 
such countsy at the time when the obligation 

R. 118. 





| 
| 
| 
| 


ACTION IN PERSONAM—-(Contd.) 


in respect of which the action is brought was 
incurred in that country; or 

(3) from the fact that the defendant was 
carrying on business in such country through a 
manager or agent at the time when the obliga- 
tion in respect of which the action is brought 
was incurred. 
VITHALBHAI v. LALBHAL 


ACTS (BOMBAY): 


1857—IV. 
See Tosacco Duty (TOWN OF BOMBAY) 
ACT. 


44 Bom.L.R. 380. 





1862—V. 
See BHAGDARI AND NARWADARI ACT. 


1867—VIII. 
See Potice Acr (VILLAGE). 








1868—IV. 
See Ciry Survey Act. 





1878—V. 
See ABKARI ACT. 








1879—V. 
See LAND REVENUE CODE, 


1887—lV. 
See GAMBLING ACT. 





1890—IV. 
See POLICE Act (DISTRICT). 





1902—IV. 
See PoLice Acr (City). 





1924—-X TTI, 
See BOMBAY CHILDREN ACT. 


1925—VIII. 
A See BOMBAY SECURITIES CONTRACT CONTROL 
CT. 








XVIII. 
See MUNICIPAL ACT (BOROUGHS). 


1929—X VIII. 
See BORSTAL SCHOOLS ACT. 





1932—IV. 
See BOMBAY COTTON CONTRACTS ACT. 


1935—XVIII. 
See MUSSALMAN WAKF (BOMBAY AMEND- 
MENT) ACT. 








k 
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ACTS (BOMBAY)—(Contd.) 


1938—VII. 
See BOMBAY SMALL HOLDERS RELIEF ACT. 


———1939-—IV. 
R See BOMBAY SHOPS AND ESTABLISHMENTS 
cr: 





MX VILL 
Pg BOMBAY AGRICULI JRAL DEBTORS’ RELIEF 
CT. 


ACTS (INDIA): 


1870—VII. 
See COURT-FEES ACT, 


r 








1872—I. 

See EVIDENCE ACT. 
VEEE E 1X. 

See CONTRACT ACT. 


1876—X. 
See BOMBAY REVENUE JURISDICTION ACT. 





1877—1. 
See SPECIFIC RELIEF ACT. 


1879—X VI. 
See DEKKHAN AGRICULTURISTS RELIEF ACT. 


1881—_X XVI. 
See NEGOTIABLE INSTRUMENTS ACT. 


1882—IV. i 
See TRANSFER OF PROPERTY ACT. 














YY , 
See EASEMENTS ACT. 


S XIV. 
See CIVIL PROCEDURE CODE, 1882. 


——_—_——-—_ KV. 
See SMALL ‘CAUSE Courts Acr (PRESI- 
DENCY). 





1883—XIX. 
See LAND IMPROVEMENT LOANS ACT. 
1887—XV. e 





Seg SMALL Cause Courts Act (PROVIN- 
CIAL). 


1890—IX. 
See RAILWAYS ACT. 


1894—I. 
See LAND ACQUISITION ACT. 


1908—V. 
See CIVIL PROCEDURE CODE. 


IX. 
See LIMITATION ACT. 











Fee XVI. 
See REGISTRATION ACT, 


1909—III. 
See INSOLVENCY ACT (PRESIDENCY) 
1910—EX. 

See ELECTRICITY Act, 


am 
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ACTS (INDIA)—(Couéd.) 


1913——VI. 
See MUSSALMAN WAKF ACT. 





nnn VT, 
See COMPANIES ACT. 


1920—V. 
See INSOLVENCY ACT (PROVINCIAL). 





ee XVI 
See CUTCHI MEMONS ACT. 


1922—XI. 
See INCOME-TAX ACT. 








1923—VIII. 
See WORKMEN’S COMPENSATION ACT. 


——<—<_—_———-__ XL, 
See MUSSALMAN WAKF ACT. 


1925—-X X XIX. 
See SUCCESSION ACT. 


1931—XXIl. 
See INDIAN PRESS (EMERGENCY POWERS} 








1934—X XV. 
See Factories Act. 


1936—V¥. 
See PAYMENT OF WAGES ACT. 








XII. 
See CONTEMPT OF COURTS ACT, 





———1937—XXVI. 
See MUSSALMAN PERSONAL LAW (SHARIAT) 











ACT. . 
1938—X. 
See CUTCHI Memons ACT, 1938, 
1939—IV. 
See MOTOR VEHICLES ACT. 
1940—X. l 
See ARBITRATION ACT. 
ADVOCATE, fees of—Computation—Bom- 


bay High Court Rules, Appellate Side, 1936, 
ie E—Injunction cases—Basis of advocate’s 
ees. 

The advocate’s fees, under Appx. E of the 
Bombay High Court Rules, Appellate Side, 
1936, should be computed on the value of the: 
subject-matter in dispute, where that value can 
be ascertained by the Taxing Officer from mate- 
rials on the record. In the case of an injuna- 
tion it may frequently be quite impossible to 
ascertain that value, for txample, in a suit for 
an injunction to restrain interference with a 
right of way. Where, however, the materials 
on record enable a Taxing Officer to say what 
is the \walue of the subject-matter in dispute, 
he should base the advocate’s fee on that value, 
subject to this qualification that the value of 
the subject-matter of the suit should never be 


1942. } 


ADVOCATE—(Contd.) 


regarded as greater than the amount necessary 
for ascertaining the pecuniary jurisdiction of 
the Court. 

RAMA v. BALAPA, 44 Bom.L.R. 459 (S.B.). 
ADULTERY, maintenance order, cancellation 
of, on the ground of. See CRIMINAL PROCE- 


DURE CODE, S. 488. 44 Bom.L.R. 614. 
ADVANCEMENT to wife, rule of. See 
Hinpu Law, Joint FAMILY PROPERTY. 

44 Bom.L.R. 839. 


ADVERSE POSSESSION, elements of— 

The principle of law as to what is neces- 
sary to Constitute adverse possession is that 
the possession required must be adequate in 
continuity, in publicity and in extent to show 
that it is possession adverse to the competi- 
tor.’ The classical rule is that the possession 
should be mec vi nec clam nec precario. It is 
not necessary that the adverse possession 
should be shown to have been brought to the 
knowledge of the owner. It is sufficient that 
the possession should be overt and without 
any attempt at concealment, so that the per- 
son against whom jime is running ought, if 
he exercises due vigilance, to be aware of what 
is happening. 

PREA dh KRISHNARAO. 44 Bom.L.R. 718. 


existing title—Actual. ani , 
Adverse possession against an existing title 
must be actual and cannot be constructive. 
JAGJIT SINGH v, PARTAB BAHADUR SINGH. 
44 Bom.L.R. 868 (P.C.). 
6 


ADVOCATE GENERAL, consent of, to a suit 
relating to public charity. See CIVIL PROCE- 
DURE CODE, S. 92. 44 Bom.L.R. 88. 


AHMEDABAD MUNICIPAL r. 344—Ultra 


ires. E 
” Rule 344 of the Ahmedabad Municipal 
Rules, made under the Bombay Municipal 
Boroughs Act, 1925, is ultra vires of the Ah- 
Clones mig rere MUNICIPALITY 

. AHMEDAB À 
E i . 44 Bom.L.R. 280. 


ALTERNATIVE REMEDIES—Procedure. | 
Where a person has two alternative remedies, 
he can pursue or any of the remedies up 
to, judgment ; but as soon as he obtains judg- 
ment on one remedy, he loses the right to 
proceed on the other. Where, however, a per- 
son has two inconsistent rights, he must elect 
which of them he is going to rely on, and 
having elected to rely on one right, he is not 
allowed to refract pis ‘election. It is irrele- 
vant in such a case that the action does not 
proceed to judgment, The latter principle 
applies to a decree for payment by instal- 
ments. As soon as default is made, the de- 
cree-holder is given two inconsistent tights ; 
he can continue under the decree to recover 
the amount by instalments or he can recover 
the whole*amount at once; but he cannot do 
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ALTERNATIVE REMEDIES—(Conid.) 


both. He has alternative rights, and the 
debtor is subject to alternative obligations. 
Where the creditor once elects to enforce his 
right to recover the whole debt in one lump 
sum, the future obligation of the debtor is 
fixed accordingly, and it is not open to the 
creditor subsequently to turn eround and seek 
to enforce the decree as an instalment decree. 
HANMANT v. GURURAO, 44 Bom.L.R. 880. 


APPEAL—Appreciation of oral evidence. 

The appreciation of oral evidence by the 
trial Judge is entitled to great weight by the 
appellate Court, still the appreciation must be 
tested by the other proved facts in the case 
especially where the evidence is substantially 
corroborated by those facts. 

SECRETARY OF STATE v. CHIMANLAL. 
44 Bom.L.R. 295. 


ARBITRATION, < arbitrator, absence of. See 





ARBITRATION ACT, S. 16 44 Bom.L.R. 485. 
award, filing of. See ARBITRATION ACT, 
r i * 44 Bom.L.R. 175. 


ARBITRATION ACT (X of 1940), S. 2(c) 
—" Court.” —Inierpretation—Valuation clause 
in leasé—Appoiniment of valuer—Whether ap- 
pointment valid——Whether report of valuation 
amounis to award of arbitrator. , 

The term “Court”, as defined in s. 2(c) 
of the Indian Arbitration Act, 1940, means 
any Court which would have jurisdiction to 
decide the question arising from the subject- 


matter of the reference. To give the Court 
jurisdiction it is not necessary that the whole 
cause of action should arise there. The Court 


has jurisdiction to determine the subject-mat- 
ter of the disputes between the parties also 
when the parties reside within its jurisdiction 
or the land is within its jurisdiction. 

One of the clauses in a lease provided that 
if at the termination of the lease the lessee 
chose to value the superstructure put up by 
him on the land demised, he could appoint 
one valuer, and the lessor could appoint an- 
other, and both the lessee and the lessor to- 
gether could appoint a third one, and if the 
valuation so made was not acceptable to the 
lessee, he was at liberty to remove the super- 
structure. On the termination of the lease, 
the lessee appointed his own valuer, but the 
lessor when called upon refused to appoint his 
valuer. The lessee then authorised his valuer 
to value the property as the sole valuer, and 


applied to the Court to enforce the valuation æ s. 


against the lessor :— 

Held, that the lessee was not entitled under 
the clause to appoint his valuer as the sole 
valuer, and. the valuation so arrived at was 
not binding on the lessor. 

Quzre, whether the valuation so arrived at 
can be enforced as an award by an arbitra- 


tor? 
CURSETJI v. SHIRALEE. 44 Bom.L.R. 859. 
S. 14. See ARBITRATION AcT, S. 31. 


44 Bom.L.R. 175. 
bee) 
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ARBITRATION ACT, S. 16—Arbitration— 
Award—Appeal from award—Hearing of ap- 
peal by board of directors—One director absent 
after part hearing of appeal—Appellate award 
made by remaining directors—Whether appel- 
late award valid—Whether original award in- 
valid, if appellate award found invalid—East 
India Cotton Association Rules, r. 38E—Con- 
tract—Clause giving jurisdiction to heer suits 
regarding dispules under contract—Clause does 
not bar arbitration under contract. 

When once a board has been constituted to 
hear an appeal in arbitration proceedings and 
when such board has taken cognizance of the 
appeal and commenced -to hear it, the parties 
are entitled to the united judgment of the 
board, and it is not open to any member of 
the board to withdraw and for the remaining 
members to continue the hearing of the appeal, 
unless the parties agree to that course being 
adopted. In the absence of such consent, a 
fresh board must be constituted to hear the 
appeal. 

A clause in a contract providing that no suit 
in regard to any matter arising out of the con- 
tract shall be instituted in any Court save the 
High Court or the Court of Small Causes at 
Bombay refers only to “suits”, and does not 
affect reference of disputes arising under the 
contract to arbitration. f 

The parties referred their disputes to arbit- 
ration under the rules of the East India Cotton 
. Association. and an award was made. An ap- 
peal from the award was preferred to the board 
of directors of the Association. Under the rules 
of the Association six directors constituted a 
quorum to do any business. The appeal was 
heard by a board which consisted of nine direc- 
tors, but one of them left during the course of 
hearing. The appeal was then heard by the re- 
maining eight members who modified the award. 
One of the parties having applied to the Court 
to set aside the appellate award on the ground 
that the board was not properly constituted, 
the other party urged to set aside the original 
award also, which together with the appellate 
award constituted the whole award :— 

Held, (1) that a particular board of direc- 
tors having been seized of the hearing of an 
appeal, the parties were entitled to a decision 
of that board; 

(2) that as soon as one of the members of 
the board absented himself, the parties were 
entitled to demand the constituting of a fresh 
board, unless they agreed to accept the decir 
sion of the remaining members not less than 
six in number ; 

(3) that the appellate award should be set 


‘aside, under s. 16 of the Indian Arbitration 


Act, 1940; 

(4) that, however, the Court had no juris- 
diction to interfere with the original award of 
the arbitrators taken by itself, there having 
been no case of misconduct made against them. 
PATEL Bros. v. SHREE MEENAKSHI MILLS, 
LIMITED. 44 Bom.L.R. 485. 


—— S. 31—Indian Limitetion Act (IX oj 
1908), art, 158—~Award—Application to set 
aside award—Aweard to be filed in Court first 
Procedure. 


one 
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ARBITRATION ACT, S. 31—(Contd,) 


Under the Indian Arbitration Act, 1940, it 
is not competent to a party to apply to a 
Court for setting aside an award before it is 
filed in Court. 

RATANJI VIRPAL & Co. v. DHIRAJLAL, 
44 Bom.L.R. 175. 


ARBITRATION CLAUSE, effect of. 

A clause in a contract providing that no 
suit in regard to any matter arising out of the 
contract shall be instituted in any Court save 
the High Court or the Court of Small Causes 
at Bombay refers only to “suits”, and does 
not affect reference of disputes arising under 
the contract to arbitration. 

PATEL BROS v. MEENAKSHI MILLS, LTD. 
44 Bom. L.&. 485. 


Contract—Repudiation of liability. 

A total repudiation of liability under a 
contract by a person debars him from pleading 
that the contract is subject to an arbitration 
clause as a bar to an action to enforce a claim 
under the contract. 

CHIRANJILAL v. JATASHANKAR. 
44 Bom.L.R. 692. 





—-—-operating as stay of suit. See STAY OF 
SUIT. 44 Bom.L.R. 739. 





in a building contract. See CONTRACT, 


BUILDING. 44 Bom.L.R. 745. 
ARCHITECT, final certificate of. See CON- 
TRACT, BUILDING. 44 Bom. L.R. 745. 


ARREARS of house-tax. See MUNICIPAL ACT 
(DISTRECT)? S. 87. 44 Bom.L.R. 849. 


ASSIGNEE of decree, when entitled to proceed 
with darkhast to execute the decree. See 
CIVIL PROCEDURE Cope, O. XXI, r. 16. 

- 44 Bom.L.R. 164. 


ATTACHMENT of wages of labourer. See 
CIVIL PROCEDURE CODE, S. 60. 
44 Bom. L.R. 264. 


ATTESTING WITNESS to a document does 
not include the scribe. See EVIDENCE ACT, 
7 68. 44 Bom.L.R. 643. 


ATTORNEY, Lien—Costs—Set-off. 

The Court has a discretion to allow a set- 
off although, it is claimed in different actions 
or proceedings. A solicitor’s lien should only 
be allowed to prevail over and intercept the 
set-off provided the solicitor establishes that 
the set-off will not be fair and just as between 
the parties or if some fraud or imposition has 
been practised upon him py coflusion between 
the parties. 

In re RUSTAMJI & GUINWALA. 
44 Bom.L.R. 178. 


AUCTION PURCHASER bears loss of pro- 
perty between the date of the sale and the 
confirmation of the sale. See CIVIL PROCEDURE 
Cope, S. 151. 44 Bofh.L.R. 638. 


1942. | 


AWARD creating charge on immovable pro- 
perty, whether requires registration. See RE- 
GISTRATION Act, S. 17. 44 Bom.L.R. 158. 


BANK-—-Bank and depositer—Bank incor- 
porated in and having its only office in Tra- 
vancore Siate—Deposttor-plaintiff residing in 
Bombay-—-Fixed deposit by plaintif on paying 
amount to Bank's agent in Bombay—Issue of 
deposit receipt by Bank's office at Travancore 
—Petition to wind up Bank presented te Tra- 
vancore Court—Scheme of arrangement ap- 
proved by Travancore Court and declared 
binding on creditors—Sutt filed by plaintiff in 
Bombay to recover amount of deposit—Whe- 
ther plaintiff bound by scheme of arrangement. 

The defendant Bank was a company incor- 
porated according to the laws of the State of 
Travancore, and apart from a branch office 
in the State of Cochin had its head and only 
office at Alleppey in the State of Travancore. 
The plaintiff, who resided and was in perman- 
ent employment in Bombay, wrote to the Bank 
at Alleppey asking for the rates of interest 
allowed on fixed deposits, The Bank wrote 
back informing the plaintiff of the rates of 
interest on fixed deposits for varying periods, 
enclosed the necessary opening forms for fixed 
deposit account and stated that : “ Remittance 
may be made towards credit of our account 
with the National City Bank of New York, 
Bombay, and the same will be accepted by us 
at par, and interest allowed from the date on 
which credit will be afforded to our account 
at that end.” The plaintiff thereafter paid a 
-certain amount to the account of the Bank in 
the National City Bank of New York, Bom- 
bay, filled up the Bank’s opening form, and 
wrote to the Bank at Allenney enclosing the 
executed form and also the specimen signature 
card and requested the issue of a fixed- deposit 
receipt for two years in his name. The Bank 
duly issued the fixed deposit receipt. Later, 
in a similar transaction between the parties, 
the Bank issued a fixed deposit receipt for one 
year. Interest was paid by the Bank to the 
plaintiff on four occasions at the fixed terms 
by sending him cheques on different banks in 
Bombay, only in one case on the National City 
Bank of New York, Bombay. The Bank then 
got into difficulties and creditors’ petitions 
were presented to the Travancore Court for 
winding up the Bank. The Bank obtained 
time from the Court for the purpose of get- 
ting its approval to a scheme of arrangement. 
Im due course the Court -approved the scheme 
and declared it binding on the Bank and all 
its creditors. In a suit filed by the plaintiff 
against the Bank in Bombay to recover the 
amounts of the fixed deposits, a question arose 
whether the plaintiff was bound by the scheme 
of arrangement :—,. > >^ 

Held, (1) that the contract of deposit was 
made at Travancore by the offer by the plaint- 
iff in the opening form accepted by the Bank 
by the issue of the deposit receipt ; 

(2) that not only’ the place where the 
contract was made but also the place where 
the contract was to be performed was Travan- 
core and that the law of that State governed 


GENERAL INDEX. 


933 


“BANK—(Contd.) 


the transaction ; and 
(3) that, therefore, the Bank was protected 
by the terms of the scheme of arrangement, 
which was binding on the plaintiff. 
TRAVANCORE BANK v. Durit RAM. 
- 44 Bom.L.R. 357 (P.C.). 


BARODA COURT, decree passed by, effect of. 
Sea CIVIL PROCED E, S. 14 


" 44 Bom.LR. 380. 
BEER, sale of, without licence. See ABKARI 
Act, S. 54. 44 Bom.L.R. 239. 


BERTHS, reservation of, in a railway carriage. 
See RAILWAYS Act, S. 109. 44 Bom.L.R. 916. 


BHAGDARI AND NARWADARI ACT (Bom. 
V of 1862), S. 1—Bhag—Dismemberment— 
Unrecognised sub-division of bhag—Consent de- 
cree effecting dismemberment of bhag—Such 
decree need not be executed—Executing Court. 
It is competent to an execitting Court to re- 
fuse to execute a consent decree which seeks 
to dismember a bhag so as to contravene the 
provisions of s. 1 of the Bhagdari and Nar- 
wadari Act, 1862. 
BAI SURAJ v. HARIBHAI. 44 Bom.L.R. 907. 


BOMBAY AGRICULTURAL DEBTORS RE- 
LIEF ACT (XXVIII of 1939), S. 17. See 
BOMBAY AGRICULTURAL DEBTORS RELIEF ACT, 





S. 73 44 Bom.L.R. 865. 
S. 37. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, S. 73. 44 Bom.L.R. 865. 


———-§, 73—Agriculturist, sutt against—Debt 
Adjustment Board—Application for transfer of 
suit—Jurisdiction of Court, to determine certain 
questions. 

The Bombay Agricultural Debtors Relief 
Act, 1939, does not provide that on an appli- 
cation being made under s, 17, s. 73 comes 
into operation. In respect of pending suits the 
jurisdiction remains in the Court, under s. 37, 
to determine whether the applicant is a debtor 
within the meaning of the Act and whether 
his debts are below the amount of Rs. 15,000. 
DADIBA v. THAKUJI. 44 Bom.L.R. 865. 


BOMBAY CHILDREN ACT (XIII of 1924), 
S. 5. See BOMBAY ‘CHILDREN ACT, s. 46. 
44 Bom.L.R. 804. 


———S, 46—Juvenile Court in Bombay— 
Jurisdiction of such Court whether exclusive— 
Presidency Magtstrate—jurisdiction to træ. 
children cases. 

The jurisdiction of the Children’s Court, 
established under the Bombay Children Act, 
1924, is not exclusive. It is competent to other 
Presidency Magistrates in Bombay to try cases 
in which children are concerned. 

EMPEROR v. DAMODAR. 44 Bom.L.R. 804. 


e N 
BOMBAY COTTON CONTRACTS ACT 
(Bom. IV of 1932), S. 5. See East INpbIA 
COTTON ASSOCIATION RULES, r, 96. 

44 Bom.L.R. 692. 
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BOMBAY COTTON CONTRACTS ACT, 
S. 6. See EAST INDIA COTTON ASSOCIATION 
RULES, r. 96. 44 Bom.L.R. 692. 


BOMBAY HIGH COURT CIVIL CIRCULAR 
(1237 of 1940)—Appeal—Non-payment of 
costs—Dismtssal of appeal. 

Under the Bombay High Court Civil Cir- 
cular No. 125 of 1940, the appellate Judge 
is not bound tb dismiss an appeal for non- 
payment of the costs on the due date. He 
has power to exctise the delay on proper terms 
if he is‘ satisfied that the non-payment was 
due to sufficient reason. 

NINGAPPA NASINGAPPA v. CHANDRA JAKKAPPA. 


44 Bom.L.R. 367. 


BOMBAY HIGH COURT RULES (A. . S.) 
R. 143—Cross-objections filed beyond time 
Delay not excused by Court—Court-fee on cross- 
objections—Refund. 

Where cross-objections to an appeal are 
filed beyond time in the High Court and the 
Registrar refuses to register them under r. 9 
of the Bombay High Court Rules (Appellate 
Side), and an application to excuse the delay 
under r. 71 is rejected by the Court, the res- 
pondent is entitled, under r. 143, to a refund 
of the amount of the Court-fees paid by him 
on the cross-objections filed by him. 
AMRITLAL v. SPECIAL LAND ACQUISITION OFFI- 
CER, AHMEDABAD, 44 Bom.L.R. 137. 


APPX. E. See ADVOCATE, FEES. 
44 Bom.L.R. 459 (S.B.). 


BOMBAY REGULATION III OF 1814. 
See WASTE LANDS, 44 Bom.L.R. 295, 


BOMBAY REGULATION XVII OF 1827, 
S. 7. See WASTE LANDS. 44 Bom.L.R. 295. 


BOMBAY REVENUE JURISDICTION ACT 
(X of 1876), S. 11—WNotice of eviction—Land 
Revenue Code (Bom. V of 1879), Secs. 
202, 203. 

A notice of eviction given by Government 
under s. 202 of the Land Revenue Code, 1879, 
amounts to a decision or order within the 
meaning of s, 203 of the Code, and the non- 
prosecution of appeals against it is a bar to 
the maintainability of a civil suit under s, 11 
of the Revenue Jurisdiction Act, 1876. 
SECRETARY OF STATE v. CHIMANLAL. 

44 Bom.L.R. 295. 





———“ Act or omisston of a revenue officer” 
—Order passed without jurisdiction—Nullity— 


puch order need not be set aside—Ultra vires 


order presents no bar—Indian Limitation Act 
(IX of 1908), art. 14. 

Where a revenue officer purports to do an 
act or pass an order which is invalid, his ac- 
tion does not operate to raise a bar under s. 
1i of the Bombay Revenue Jurisdiction Act, 
1876. 

Where an authority which purports to pass 
an order is acting without jurisdiction, the 
purported order is a mere nullity; and it is 
not necessary for anybody, who objects to that 
order, to apply to set it aside. He can rely 
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on its invalidity when it is set up against him, 
although he has not taken steps to set it aside. 
Such an order does not give rise to any right 
whatever, not even to a right of appeal. 
> The above principle decided im cases under 
art. 14 of the Indian Limitation Act, 1908, 
applies also to s. 11 of the Bombay Revenue 
Jurisdiction Act, 1876. j 
ABDULLAMIYAN V. GOVERNMENT OF BOMBAY. 
44 Bom.L.R. 577 (F.B.). 


BOMBAY SECURITIES CONTRACTS CON- 
TROL ACT (Bam. VIH of 1925), S. 6. 

A contract note tendered by a share broker 
to his constituent, which does not amoung to a 
contract for the sale and purchase of securities, 
is not void under s. 6 of the Bombay Securi- 
ties Contracts Control Act, 19 , even if it does 
not. show the names of all the partners in the 
share broker’s firm as required by r. 461a) of 
the rules of the Native Share and Stock Bro- 
kers’ Association, Bombay. Nor is such a con- 
tract note void under r. 167, if it is in the 
prescribed form. 

PROMATHA NATH MULLICK v. BATLIWALLA & 
KARANI. 44 Bom.L.R. 475. 


BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (Bom, IV of 1939), S. 5— Enactment ” 
—Interpretation—Tobacco Duty (Town of 
Bombay) Act (Bom. IV of 1857), Sec. 11— 
Licence to sell tobacco—Conditions of licence 
—Change by Government in conditions during 
currency of licence, 

The word “enactment”, as used in an Act 
of legislature, includes rules made under the 
Act under a statutory power vested in Govern- 
ment. in 4 

Where a license issued by Government under 
a Statutory power contains no provision autho- 
rising Government to alter the conditions of 
the licence, Government are not entitled to 
make any alteration in the conditions of the 
licence during the currency of the period for 
which the licence is granted. 
EMPEROR v. BABAJIL 44 Bom.L.R. 446. 
S. 17—-Rule 12(4) framed under the 
Act—Employees employed by day to day— 
Such employees entitled to one day's holiday 
if they work six days in one week—Puiting up 
of notice in business premises required by 
7, 12(4) as regards such employees. e 

The meaning of s. 17 of the Bombay 
Shops and Establishments Act, 1939, ıs that 
all employees whether employed by the week 
or more or by the day only should be entitled 
to one day’s holiday in every week in which 
they have worked for six qays. © _ 

Hence, an employer of persons paid from. day 
to day and not by the w or month is 
bound to put up in his business premises the 
notice required by sub-r. (4) of r. 12. of the 
rules framed under the Act, specifying the day 
or days of the week on which the persons em- 
ployed by him shall be given a holiday. 
EMPEROR v. HASANALI. 44 Bom.L.R. 50. 





—_—_ 
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BOMBAY SMALL HOLDERS RELIEF ACT 
(Bom. VHI of 1938), S. 9(11)—Small holding 
—Agriculturist tenant—Payment of rent for 
current year within prescribed pertod—Non- 
payment of arrears due—Whether such non- 
payment justifies eviction of tenani—Payment 
of rent by one of two joint-tenants—Such pay- 
ment enures for benefit of both. 

Under s. 9(1) of the Bombay Small Holders 
Relief Act, 1938, the payment of rent within 
the prescribed period refers to the rent for the 
‘Current year only, and has no reference to the 
‘unpaid arrears for past years. Such 
‘ment by one alone of the joint tenants enures 
for the benefit of all joint tenants, 
-MURARRAO v. GOVIND. 44 Bom.L.R. 847. 


BORSTAL SCHOOLS ACT (Bom. XVIII of 
1929) ,®S. 12—Government, power of, to alter 
order. 

An order made under s. 21 of the Borstal 
‘Schools Act can be altered only by Govern- 
ment-undtr s, 12 of the Act. 

EMPEROR v. BALVANT. 44 Bom.L.R. 48. 


-S. 21—Youthful offender—Sentence— 
Substitution of order of detention in Borstal 
school. 

Where the trial Court has/substituted an 
order for detention in a Borstal School for a 
sentence of transportation or imprisonment, 
the High Court cannot interfere in appeal or 
revision, by virtue of the proviso to s. 21 of 
the Borstal Schools Act. 

44 Bom.L.R. 48. 


EMPEROR v., BALVANT. 
BRIBE, payment of, how far vitiates a com- 
‘promise. “See COMPROMISE. 

44 Bom. L.R. 782 (P.C.). 


BUILDING CONTRACT. “See CONTRACT, 
BUILDING. 44 Bom.L.R. 745. 


‘CANTONMENT LANDS, acquisition of— 
Building on such land—Compensation for 
building on resumption of land. 
ere Government grant any rights to in- 
dividuals within the area of a cantonment, one 
rof the cardinal conditions is that Government 
retain the power of resumption at any time on 
giving one month’s notice. If they give that 
notice, they are required to pay the value of 
such buildings as may have been authorized 
ito be erected. On resumption of such land 
the grantee ceases to have any right to keep 
the buildings on the land or to claim rent from 
.a tenant ; and compensation cannot be assess- 
-d upon an assumed rental basis for the value 
of the buildings as materials standing upon a 
site but liable to be removed at any moment. 
The correct principle ta be applied in valu- 
ing under the Land Acquisition Act a building 
which stands on land belonging to another and 
not to the ofvner’of the building (e.g. can- 
ttonment land) is to ascertain the cost of, re- 
producing the buildings at the time of the 
compulsory acquisition, allowing for deprecia- 
tion in consideration of the age and condition 
of the buildings, xand for the cost of necessary 
repairs, 
SECRETARY OF STATE v. 





Sri NARAIN KHANNA. 
44 Bom.L.R. 788 (P.C.). 
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CASTE-DINNERS ii public ‘streets, whether 
| an obstruction. See PoLice Act (DISTRICT), 
S. 6l. ` 44 Bom. L.R. 241. 


| CAUSE OF ACTION in a suit by sharebroker. 
| See SHAREBROKER, 44 Bom.L.R. 475. 


CHAMBER PROCEEDINGS, publication of, 
without consent of Court amounts to contempt 
of Court. See CONTEMPT OF COURT. 

44 Bom.L.R. 95. 


' CHARGE, creation of—Agreement to mortgage. 

An agreement for a mortgage does not give 

| rise to a charge over the property and is not 
compulsorily registrable. 
HIRACHAND v. KASHINATH. 44 Bom.L.R. 727. 


CHARITY —Courit—_Jurisdiction—Charity junc- 
tioning in foreign State—Property within Bri- 
tish India—Steps to prevent its misappropria- 
tzon—Change of name of charity—W kether such 
change amounts to beach of trust. 

The administration of a charity depends 
upon the law, and is controlled by the Court, 
of the country where the charity is conducted. 

The High Court of Bombay has no juris- 
diction to remove trustees of a charity func- 
tioning in an Indian State and to appoint new 
trustees. 

Where, however, immoveable property be- 
longing to a charity in an Indian State but 
situated within the jurisdiction of the High 
Court is being misapplied, the High Court can 
interfere to protect that property by granting 
an injunction restraining misappropriation of 
the property or by appointing a receiver to hold 
the property subject to the orders of the Court 
having jurisdiction to administer the charity. 

-Under the law as administered in British 
India trustees are not justified in changing the 
name of a charity without the permission of 
the Court. But even if they change the name 
without such permission, they do not thereby 
commit stich a serious breach of trust as to 
justify their removal. 

SHIVNARAYAN v. BILASRAL 44 Bom.L.R. 466. 


CHELA—Sanyasi—Heir. 
A sanyast’s heir is always his chela. 
AMARDAS v. HARMANBHAI, 44 Bom.L.R. 643. 


CHINCHWAD SANSTHAN—Scheme of ma- 
nagement—Power to remove trustee-——District 
Judge—Persona designata—Order of casts— 
Such order incapabla of execution—Civil Pro- 
cedure Code (Act V of 1908). 

A District Judge, who under a decree of the 
Court is empowered by a scheme of manage- 
ment of a trust, either on his own motion or 
upon application, to remove a trustee, can aCte 
under if only as persona designate and not in 
a judicial capacity ; and is, therefore, not com- 
petent to make an order for payment of costs 
which is capable of execution under the Civil 
Procedure Code, 1908. 
LAXMAN v. MAHADEV. 44 Bom.L.R. 11. 


CIRCULAR—Rule—Civil Procedure Code. 

A circuldt issued by the High Court for the 
guidance of lower Courts has not the effect of 
a rule under the Civil Procedure Code. 
NINGAPPA v. CHANDRA, 44 Bom.L.R. 367. 
\ 
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CITY SURVEY ACT (Bom, IV of 1868). See 
WASTE LANDS. 44 Bom.L.R. 295. 


CIVIL PROCEDURE CODE, 1882, S. 257A— 
Dekkhan Agriculturists Relef Act (XVII of 
187@), Sec. 13(c)—Bombay Act XIV of 1932 
—Decree—Satisfaction—Sanction of Court— 
Statute—Repeal—Mention of repealed statute 
in another existing statute—Effect. 

Certain immoveable property having been 
ordered to be sold in execution of a decree for 
money, the parties applied to the Court for 
permission to mortgage the property in satis- 
faction of the decree, which application was 
“granted subject to the usual conditions ”. 
The mortgage was accordingly executed. for 
Rs. 2,192, of which Rs. 1,950 was settled as 
the decretal debt and Rs. 242 were added as 
advance interest. The whole amount was 
made payable in instalments, and it was pro- 
vided that in case of default in payment of 
any instalment, interest at six per cent. was 
payable on the amount of the instalments in 
arrears, There was failure in payment of in- 
stalments and the plaintiffs sued to enforce the 
mortgage, when the defendants contended that 
the mortgage was void as offending against 
s. 257A of the Civil Procedure Code, 1882, 
which was kept alive under s. 13, cl. (c), of 
the Dekkhan Agriculturists’ Relief Act, 1879, 
ae ita amendment by Bombay Act XIV of 
1 


32 i 

Held, (1) that assuming s. 257A of the 

Civil Procedure Code, 1882, applied to the 
mortgage, there was no contravention of its 
provisions by the mortgage , 
- (2) that the first part of s. 257A referred 
to agreements which suspended the operation 
of a decree and not to those which put an 
end to the execution of the decree altogether, 
as in the present case : 

(3) that the amount of Rs. 242 added as 
interest in advance to the amount claimable in 
the darkhast having been less than the interest 
which would have accrued due under the de- 
cree, there was no question of excess payment 
within the meaning of the second part of 
s. 257A ; 

(4) that the provision as to payment of 
further interest in case of default was by way 
of penalty and could be regarded as a.separ- 
able part of the agreement, and that the mort- 
gage as a whole was not thereby rendered 
void, under the second part of s. 257A: 

(5) that the order of the executing Court, 
“granted subject to the usual conditions” was 
made with reference to O. XXI, r. 83, of the 
Civil Procedure Code, 1908, and could not be 

“regarded as equivalent to the sanction which 
s. 257A required. 

Semble. Section 257A of the Civil Proce- 
dure Code of 1882 is repealed by the Civil 
Procedure Code of 1908 and does not remain 
in force by virtue of its reference in s. 13(c) 
of the Dekkhan Agriculturists’ Relief Act, 
1878, as it stood before its amendment by 
Bombay Act XIV of 1932. ° 
GOVIND v. BHIKU. 44 Bom.L.R. 409. 


S. 539. See LIMITATION Act, S 10. 
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CIVIL PROCEDURE CODE (Act V of 1908), 
S. 10-——Stay of suii—Matter directly and sub-- 
stantially at issue—Test of res judicata. 

The words of s. 10 of the Civil Procedure 
Code, 1908, are mandatory. In order to attract 
the applicability of s. 10 the real question is 
whether the matter in issue in the subsequent 
sult is directly and substantially in issue in the 
earlier suit. It is immaterial that the relief 
claimed in the earlier suit is of a different cha~ 
racter from the relief claimed in the subse- 
quent suit. The test for determining whether 
the matter in issue in the second suit is also- 
directly and substantially in issue in the pre- 
viously instituted suit is that if the first suit is. 
determined the matters raised in the second suit 
will be res judicata by reason of the decision 
of the prior suit. 


r 
TRIKAMDAS v. JIVRAJ. 44 Bom.L.R. 699, 


See Cvi Procepure CODE, 
44 Bom.L.R. 699,. 


-Res judicata—Execution proceedings— 
Question whether plaintiff is legal representa-- 
tive of owner of property—Same question in 
subsequent suit between same parties as regards 
another property of same owner—W hether 
question operates as res judicata. 

_ A finding arrived at in execution proceedings - 
in a contest between the plaintiff and defend- 
ant that the former is the adopted son of the 
owner of the property in dispute operates as 
res judicata in a subsequent suit between the 

Same parties regarding another portion of the 

property, the case being governed by s. 47(3) 

and not by O. XXII, r. 5, of the Code of Civil” 
Procedure, 1908. i 
RAMA v. MALLAPPA. 





S. 11. 
S. 10. 





44 Bom.L.R. 678... 


——-—-Litigating under same title—Earlier de- 
cision. on interpretation of law. 

A suit brought in 1928 by defendant No. 1 
ended in a decree based on a compromise that 
the adoption of the plaintiff in 1927 by de-- 
fendant No. 2, a widow in a joint Hindu f 
mily, was invalid as having taken place with-- 
out the authority of her husband or the con-- 
sent of his coparceners. It was based on the- 
view of the law which then was prevalent. 
There having been a change in the law in. 
1932, defendant No. 2 again adopted the 
plaintiff'in 1935. In 1937, the plaintiff sued 
for a declaration that his adoption in 1935 was 
valid, when he was met with the plea that he 
was barred by res judicata from setting up his 
ml ead by reason of the decree in the suit*of 


Held, (1) that the bar of res judicata did” 
not apply, for the plaintiff could not be re- 
garded as litigating under the same title in 
both the suits inasmuch as the title that he 
had sought to make oute in the two suits, 
though of the same nature, had been derived’ 
from different transactions ; 

(2) that as regards defendant No. 2’s power 
to adopt, it could not be said that the same- 
question as arose in the second suit was heard” 
and decided in the first suit; 

(3) that no Court could presume that the- 





44 Bom.L.R. 183 (P.C.). j law relating to adoption would remain unalter-- 
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ed for all time or would be expected to make 
an unqualified pronouncement as to a party’s 
legal capacity to act in a specific manner on 
a future date ; 

(4) that an earlier decision on the inter- 
pretation of the law would not operate as res 
judicata in cases where the cause of action was 
different ; 

(5) that therefore the questions of defend- 
ant No. 2’s right to adopt and the validity 
of the plaintiff’s adoption were not barred by 
res judicata in view of the decree in the first 
suit, 

MAHADEVAPPA v. DHARMAPPA. 
44 Bom.L.R. 710. 


© S, 14 Foreign judgment—Foreign Court 
—Présumption of jurisdiction of competent 
Court—Baroda Court—British Indian subject 
not residing in Baroda territory—Agent hold- 
ing power of attorney residing within jurisdic- 
tion only at date of suit transactton—W hether 
submission to jurisdiction of Baroda Court. 

Under s. 14 of the Civil Procedure Code, 
1908, it is obligatory on the Court to presume 
that the foreign Court passing a decree is a 
Court of competent jurisdiction. It is, however, 
open to the opponent to show, either by fol- 
lowing the record itself, that there was want of 
jurisdiction, or that the presumption might be 
displaced by evidence led on the point. 

In an action in personam the Courts of a 
foreign country do not acquire jurisdiction 
either-— 

(1) from the mere possession by the defend- 
ant at the commencement of the action of pro- 
perty locally situate in that country ; or 

(2) from the presence of the defendant in 
such country at the time when the obligation 
in respect of which the action is brought was 
incurred in that country ; or 

(3) from the fact that the defendant was 
carrying on business in such country through 
a manager or agent at the time when the obli- 
gation in respect of which the action is brought 
was incurred. 

The defendant, a British Indian subject, at 
no time material to the litigation resided with- 
in the territories of H. H. the Gaekwar of Ba- 
roda. An agent of his held a power of attorney 
and lived within the jurisdiction of the Baroda 
Court when the transactions in suit took place, 
but the power of attorney was revoked before 
the suit, and-the agent thereafter resided in 
‘British India. The defendant had no other 
agent living within the jurisdiction of the Ba- 
roda Court and his business in the Baroda 
State came to an end long before the suit was 
filed. The summons in the suit was served on 
the defendant in Bombay. A question having 
` arisen whether aedecree passed by the Baroda 
Court against the defendant in respect of the 
aforesaid transactions was a decree passed by 
a Court of competent jurisdiction within the 
meaning of the expression as used in s. 14(a) 
of the Civil Procedure Code :— 

Held, (1) that the fact that the defendant 
carried,on business within the jurisdiction of 
the Baroda Court through an agent at the time 

R. 118. j 
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of the. obligation in respect of which the action 
was brought did not give jurisdiction to the 
Baroda Court in respect of the defendant, who 
was a foreigner ; 

(2) that the mere fact that the defendant 
had appointed an agent living within the Ba- 
roda*territory at the date of, the transactions, 
who had a power of attorney which entitled’ 
him to sue in the State Courts, did not amount 
to submission by the defendant to the juris- 
diction of the Baroda Court ; 

(3) that the Baroda Court was not, there- 
fore, a Court of competent jurisdiction to pro- 
nounce ‘judgment against the defendant, and 
that he was not bound by the decree pronounced’ 





by the Court. 
VITHALBHAI v. LALBHAI. 44 Bom.L.R. 380.. 
S. 47(3). See Civil PROCEDURE CODE, 
11. ; 44 Bom.L.R. 678. 





——S. 48—Decree—Execution—Bar of limi- 
tation, 

A final decree on a mortgage was passed 
on October 11, 1924. On June 29, 1925, an 
application to execute the decree was filed,. 
but it was “disposed of” on November 29,. 
1926, in view of a compromise between the 
parties. The compromise was subsequently 
held to be invalid. On January 17, 1938, 
another application to execute the decree 
was made, when it was contended that the 
axecution was barred under s. 48 of the Civil 
Procedure Code, 1908. The decree-holders 
urged that in view of what had happened 
the application of 1925 should be treated as 
subsisting and be revived :-—— 

Held, that the execution of the decree was 
barred under s. 48 of the Civil Procedure 
Code, inasmuch as the proceedings under the 
application of 1925 could not be regarded 
as pending or could be revived simply be- 
cause the compromise fell through; and that 
the order passed on the application meant 
that the application was dismissed. 
CHANNAPPA V. SHANKARDAS, 44 Bom.L.R. 656. 


S, 60—Head jobber in textile mill—Work 
of supervision over mill-hands and work as 
mill-hand when vrequired—Whether labourer 
under s. 60(h)—Remuneration earned by such 
person whether wages of labourer—Entire wa- 
ges of labourers and domestic servants whe- 
ther exempt from attachment—-Terms ‘ salary” 
and ‘wages’. 

Under s. 60(#) of the Civil Procedure Code, 
1908, a person can be regarded as a labourer 
if he does or is expected to do that* class of 
work which requires manual labour, e.g. the 
work of spinning in a textile mill. The head 
(i.e. head’ jobber) of a gang of workmen em- 
ployed in such a mill would also be a labourer 
if under a term of his employment he is re- 
quired to participate in the work of his gang 
occasionally. The remuneration earned by him 
would therefore be “wages of a labourer” 
within s. 60(%) of the Code. 

Under s. 60(#) of the Civil Procedure Code, 


| 1908, the entire wages of labourers and domes- 
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tic servants are exempt from attachment. The 
-term ‘salary’ in that section does not include 
the wages of a labourer. 

KULKARNI v. GANPAT. 44 Bom.L.R. 264. 


S. 64—Alitachment before judgment, 
Section 64 of the Civil Procedure Code, 

1908, is intended’ to save rights which do not 

conflict with the claims enforceable under the 

attachment. 

VISHNU v. SHANKERAPPA. 44 Bom.L.R. 415. 


——— See Civil PROCEDURE Cope, O. I. r. 3. 
44 Bom.L.R. 874. 





S. 80—Suit against Government—Notice 
of suit—Contents of notice, 

A notice of suit, given under s. 80 of the 
Civil Procedure Code, 1908, which is other- 
wise proper, is not rendered ineffective, merely 
because the surname, the caste or the occupa- 
tion of the proposed plaintiff is not mentioned. 
It is sufficient if the plaintiff is described in 
such a manner that he could be easily identi 
fied, e.g., by mentioning his father’s name and 
place of residence. 

SECRETARY OF STATE v. CHIMANLAL. 
44 Bom.L.R. 295. 


—— Suit against public officer—Right to 
notice—Waiver of—Whether suit, can be chal- 
lenged by third party on ground of want of 
notice ‘to public efficer—Delay in objecting to 
suit for want of notice whether constitutes 
waiver—Agreement for mortgage whether 
creates charge over property—Indian Registra- 
tion Act (XVI of 1908), Sec. 17. 

It is open to the party protected by s. 80 
of the Civil Procedure de, 1908, to waive 
his right to notice, and his waiver binds the 
rest of the parties. But only he can waive 
notice ; and a party who has himself no right 
to notice cannot challenge a suit on the ground 
of want of notice to the only party entitled to 
receive it. 

Delay in objecting to a suit, on the ground 
of want of notice under s. 80, howsoever long, 
would not necessarily by itself be a ground for 
holding that the notice had been waived ; but 
if any prejudice to the plaintiff is caused by 
the delay, it would then result in the defend- 
ant being deemed, to have waived his right to 


notice. 
HIRACHAND v. KASHINATH. 44 Bom.L.R. 727. 








S. 92—Trust for public purposes of 
charitable or religious nature—Allegation of 
breach df trust by trustee—Suit for taking ac- 
counts and administering trust—Consent of 
Advocate General whether necessary—Practtce, 

Under a deed of settlement the settlor was 
to be the sole trustee during his life-time of all 
his moveable and immoveable properties set- 
tled upon trusts for purposes mentioned in the 
deed and after his dea.h the plaintif and the 
defendants, who were his nephews, were to be 
the trustees of the deed. In the deed there 
were provisions for public purposes of a chari- 
table or religious nature, for the payment of 
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various sums of money to members of the set- 
tlor’s family, and for empowering the plaintiff 
and the defendants to take absolutely the re- 
mainder of the settlor’s property as tenants-in- 
common. After the settlor’s death the plaint- 
iff and the defendants as trustees managed the 
property for some time and carried out the pro- 
visions of the deed. The plaintiff then brought 
a suit against the defendants alleging that he 
had entrusted the management of the property 
to defendant No. 1 as he was unwell and get- 
ting old, and praying, tnter alia, that the trust 
might be administered by and under the direc- 
tions of the Court, that accounts might be 
taken, that defendant No. 1 might be ordered 
to pay to the plaintiff or the trust estatg the 
amount of rents and profits of the property 
appropriated by him and payable by him on 
the taking of such accounts and that the pro- 
perty might be sold and the plaintiff might be 
paid a claim in respect of a debt which was 
due to him from the trust estate. Defendants 
contended, inter alia, that the suit was not 
maintainable as the consent of the Advocate 
General as required under s. 92 of the Civil 
Procedure Code, 1908, was not obtained for the 
institution of the suit :— 

Held, that the plaintiff having alleged a 
breach of trust created for public purposes of 
a charitable or religious nature, and having 
asked for some of the reliefs contemplated by 
s. 92(1) of the Civil Procedure Code, the con- 
sent of the Advocate General was necessary for 
the institution of the suit, and that, in the 
absence of such consent, the suit was not 
maintainable. 

GAJANAN v. BHALCHANDRA, 44 Bom.L.R. 88. 


~ SU relating to public charity—Advocate 
General—Sanction to file suit to be given to 
named persons—Suit involving issues. beyond 
scope of s. 92, 

The permission, required by s. 92 of the 
Civil Procedure Code, 1908, must be given 
to two or more named persons. It is not 
sufficient for the Advocate General or the 
Collector to nominate one person and give 
him a blank cheque to join any other person 
or persons he chooses as co-plaintiffs. Where, 
however, certain persons apply to the proper 
officer for permission to sue and he grants 
the application, the omission to set out the 
names of all the applicants in the permission 
order does not render it invalid. 

Where a plaint, presented under s. 92 of 
the Code, contains the allegations necessary 
to bring the suit within the section and the 
reliefs granted are all within it, the fact that 
some issues have been raised which have no 
direct bearing on the issues which arise 
under the section does note affect the main- 
tainability of the suit. 
AMARDAS v. HARMANBHAI, 44 Bom.L.R. 643. 





S. 100. See INSOLVENCY Act (PROVIN- 
CIAL), S: 76. 44 Bom.L.R. 132. 


S 104. See SUCCESSION Act, S. 299. 
44 Bom.f..R. 603. 


1942.1 

CIVIL PROCEDURE CODE, S. 115. See 
SMALL CAUSE COURT ACT (PRESIDENCY), 
S. 38. 44 Bom.L.R. 924. 





S. 144—Valid quarrying lease in favour 
of defendonts—Plaintiffs held trespassers in 
working quarries—Plaintif{s continuing to work 
quarries—Petition by defendants against plaint- 
ifs for contempt—Plaintiffs found by High 
Court to be im contempit—Withdrawal of 
plaintiffs from quarries—Order of High Court 
set aside by Privy Council—Petition by plaint- 
ifs for restitution of possession—Whether 
plaintifs entitled to possession. 


In 1928 the Secretary of State granted to 
the K. L. S. Company quarrying leases con- 
taining covenants that the company should not 
assigg the lease or sub-let any part of the 
premises without the assent of the Board of 
Revenue, with a provision for forfeiture on 
breach. In 1933 the lessee company went 
into voluntary liquidation and in the same 
year agreed to sell to B their rights under ihe 
leases subject to the assent of the Board of 
Revenue. B was meanwhile to act as the 
company’s agent, pay the Government its dues 
and work the quarries for his own profit. The 
agreement with B was not registered. In 1934 
_the Government purported to forfeit the leases 
for breach of the above covenant and permit- 
ted K. L. W. Ltd. to enter the quarries, which 
they did, without receiving a formal lease. In 
1934 the K. L. S. Company instituted proceed- 
ings against the Secretary of State for a decla- 
ration that their leases had not been forfeited 
and for an injunction to restrain him from 
granting leases to the K. L. W. Ltd. to carry 
on quarrying operations. The Privy Council 
held that though the agreement with B pur- 
ported to transfer to him a definite interest 
in the property, yet as the transfer was not 
registered, it was invahd and did not therefore 
operate to create a forfeiture. In the mean- 
time in 1936, K. L. S. Company filed a peti- 
tion in the High Court in the action alleging 
that the Secretary of State and the manager 
and managing director of K. L. 'W. Ltd. were 
guilty of contempt in working the quarries. 
The respondents to that petition having been 
held to be in contempt the K. L. W. Ltd. 
withdrew from the quarries and ceased to work 
them. On appeal the Privy Council held that 
the Secretary of State had committed no 
breach of the injunction and that the manager 
and managing director of K. L. W. Ltd. were 

ot within its terms. On petition by K. L. 

. Ltd. and their manager and managing 
director, either under s. 144 or 151 of the 
‘Civil Procedure Code, 1908, for restitution of 
possession om the ground that they had been 
dispossessed by an order in the contempt pro- 
ceedings wltich had subsequently been set 


aside :— 

Held, (1) that the petitioners could not rely 
on s. 144 of the Code, as no decree was varied 
by the Privy Council ; 

(2) that the petitioners being, by virtue of 
the first decision of the Privy Council, tres- 
passers, K. L. S. Company’s leases from the 
Secretary of State were still valid, and that 
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company therefore being in lawful possession 
of the premises, it could not be necessary for 
the ends of justice under s. 151 of the Code 
that the petitioners should be restored toepos- 
session ; 

(3) that no “injury” was done to the 
petitioners in directing them to give up pos- 
session. . 

(4) that the petitioners were, therefore, 
not entitled to an order for restitution. 
BANERJI v. KUCHWAR LIME & STONE ComM- 
PANY. 42 Bom. L.R. 324 (P.C.). 

~ 





Restitution—Party paying in lesser 
amount into Court—Payment to ether party— 
Variation of decree, 

Section 144 of the Civil Procedure Code, 
1908, does not enable a party to claim resti- 
tution of money which he has paid into Court 
and received by the other party, when the 
decree is varied in appeal with the result that 
he is found liable to pay a sum of money 
larger than the amount paid by him into 
Court. 

KEDAR NATH v. BAGESWARI PRASAD. 
44 Bom.L.R. 765 (P.C.). 


S. 151—Appeal—Dismissal for non- 
payment of costs of preparing paper-book— 
-Restoration of  appeal—Bombay High 
ee À Circular No. 1257 of 1940—Paper-book 
rm LOSLS, 

Order ALI, r. 19, of the Civil Procedure 
Code, 1908, is not exhaustive of the powers of 
the Court in a proper case to re-admit an 
appeal or an application dismissed for default. 
It is open to the Court in exercise of its in- 
herent powers to deal with these matters un- 
der s. 151 of the Code and to make an order 
to that effect for the ends of justice or to pre- 
vent abuse of the process of the Court, with- 
out any reference to the period of limitation 
fixed for applications to re-admit appeals or to 
restore any other proceeding dismissed for de- 
fault. The above principles apply not only to 
appeals or applications dismissed for default, 
but also to appeals dismissed for non-prosecu- 
tion when it 1s due to the fact that the costs 
of the preparation of the appeal paper-books 
have not-been deposited in time. 

Under the Bombay High Court Civil Circu- 
lar No. 1257 of 1940, the appellate Judge is 
not bound to dismiss an appeal for non-pay- 
ment of the costs on the due date. He has 
power to excuse the delay on proper terms 
if he is satisfied that the non-payment was due 
to sufficient reasons. a 

A circular issued by the High Courf for the 
guidance of lower Courts has not the effect of 
a tule under the Civil Procedure Cade. 
NINGAPPA v. CHANDRA, 44 Bom.L.R. 367. 


Court—Inherent jurisdiction—Execution 
sale—Loss of property between dates of sale 
and its confirmation—Whether such loss on 
duction Purchaser. 

Where property sold at a Court sale is 
destroyed or deteriorates after the date of 
the sale but before the confirmation of the 
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sale, the loss falls on the auction purchaser, 
and the Court is powerless to assist him in 
its inherent jurisdiction under s. 151 of the 
Civi? Procedure Code, 1908. 

GORDHANDAS v. ISHVARBHAI, 44 Bom.L.R. 638. 


———See SUCCESSION Act, S. 384. 
¢ 44 Bom.L.R. 912. 
EOE G. 


- L r. 3—Specific Relief Act {I of 
1877), Sec, 27(c)—Joinder of defendants—Suit 
for specific performance—Strangers to contract 
claiming adversely to vendor whether can be 
joined as co-defendants—-Plaint not rejected by 
Court for insufficiency of stamp—Time granted 
by Court to mdke good deficiency—Plaint when 
‘deemed to be presented—-Transfer of Property 
Act (IV of 1882), Sec. 52. 

In a suit against the vendor for specific per- 
formance of an agreement to sell property the 
plaintiff can join as co-defendants persons who 
claim the property adversely to the vendor and 
who at the date of the suit! are in actual pos- 
session of the property. 

Where instead of rejecting the plaint on 
account of insufficiency of stamp the Court 
grants time to the plaintiff to make good the 
deficiency and receives the deposit fee sub- 
sequently, the plaint must be deemed to have 
been presented when it was first received by 
the Court. ° 
SHIVSHANKAREPPA V. SHIVAPPA. 

44 Bom.L.R. 874. 


—+—O. I, r. 8—Represeniative suit against 
defendants—Form of decree, 

Where defendants are sued in a represen- 
tative capacity, all that the plaintiff is entitled 
to against them is a declaration of his right 
as against the class whom the named defend- 
ants represent. He is not entitled to a per- 
sonal decree against them, but is only entitled 
to be paid out of the funds or the property 
and assets belonging to the class and in which 
all members of the class are interested. 
-HARISCHANDRA Y. CRAIG. 44 Bom.L.R. 251. 


———-O. II, r. 2—Cause of action—Splitting 
up of—Claim for possession of land—Claim 
for mesne profits. 

A claim to recover possession of land and a 
claim to recover mesne profits of the land 
constitute but one cause of action. If in a suit 
to recover, possession of land the claim to re- 
cover its mesne profits is not included, a se- 
cond suit to recover the mesne profits is barred 
by the provisions of O. II, r, 2, of the Civil 
Procedure Code, 1908. 

GHANNAPPA v. BAGALKOT BANK. 
44 Bom.L.R. 735. 


——Suits having same cause of action filed 
on same day—Whether Court can dismiss one 
of the suits—Procedute—Tvansfer of decree to 
Collector for execution—Application by third 
party to Collector to order sale subject to his 
mortgage—Dismissal of applicatian—Suit filed, 
by such party, one year after dismissal of ap- ' 
plication, for possession of property—Whether 
suit barred under Indian Limitation Act (IX 
of 1908), art. 11. 
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Where two suits, based on the same cause 
of action, are filed simultaneously against the 
same party, the Court, instead of dismissing. 
one of the suits as offending against O. II,. 
r. 2(1), of the Civil Procedure Code, 1908,. 
may in a proper case in the exercise of its. 
inherent jurisdiction consolidate the two suits. 

L filed a darkhast to recover a sum of money- 
under an award decree by sale of the defend-- 
ant’s property. The matter went to the Col-- 
lector as the defendant was an agriculturist.. 
One G put in an application to the Mamlat- 
dar asking for the sale of the defendant’s pro- 
perty to be made subject to his mortgage on 
the property alleging that the sum advgnced. 
was included in the sum of the darkhast. The 
Mamlatdar made the following order: “The 
statement deposed tain writing by the petition- 
er is at Exhibit 39. Therein he says that the 
sum advanced by way of security is included. 
in the sum of the Darkhast. Hence nothing 
can be done in respect of this application. The 
application is rejected and the applicant has 
been informed likewise.’ The defendant’s pro- 
perty was sold in execution of the award de- 
cree and it was bought by L. A year after 
the dismissal of his application, G filed a suit 
against L for possession of the land bought 
in execution of the award decree. On the: 
question whether the suit was barred under 
art. 11 of the Indian Limitation Act, 1908 :— 

Held, that the suit was not barred under- 
art. 11 of the Indian Limitation Act, 1908,. 
for the order passed by the Mamlatdar dis- 
missing the application of G was not one- 
under the Code of Civil Procedure nor was it- 
a decision “on a claim preferred to property 
attached in execution of a decree.” 

GANESH v. GOPAL, 44 Bom.L.R. 819. 


O. IX, r. 6. See CIVIL PROCEDURE CODE, 
O. IX, r. 13. 44 Bom.L.R, 844.. 


O. IX, r. 13; O. XVII, 7. 2—Adjourn- 
ment of suit—Failure of defendant to appear 
on adjourned date—Decree passed in favour 
of plaintiff on plaintiff's evidence—Application . 
by defendant to set aside decree on ground 
that it was passed ex parte—-Whether such 
application to be dealt with on its merits. 

At an adjourned hearing of a case, where. 
the plaintiff appears and the defendant does. 
not, if the Court passes a decree after hearing 
the plaintiff’s evidence, the decree so passed is. 
ex parte and it is open to the defendant to- 
apply to have it set aside under O. IX, r. 13, 
Civil Procedure Code, 1908. 

GURUNATH v. LAXMIBAI, 44 Bom.L.R. 844... 








O. XXI, r. 2. See DgxkKHAN AGRICUL- 
TURISTS’ RELIEF ACT, S. 71. 44 Bom.L.R. 25.. 





-—O. XXI, r. 16—Assignment of decree— 
Notice to judgment-debtor—Notice combined” 
under-tr, 22 and 16 sufficient—Registration of 
deed of assignment—Indian Registration Act 
(XVI of 1908), Sec. 17—Res judicata—Execu-- 
tion proceedings. 
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. In execution of a mortgage decree obtained 
by him the decree-holder filed sevéral dark- 
hasts and recovered some amount from the 
judgment-debtor. Thereafter he assigned his 
decree for a considèration of Rs. 90; and in 
1926 both he and the assignee together filed 
a darkhast to execute the decree, in which 
notices were first issued under O. XXI, r. 22, 
of the Civil Procedure Code, 1908, followed by 
a proclamation for sale under O. XXI, r. 66, 
but the darkhast was afterwards dropped. In 
1927 the assignee alone filed a darkhast in 
which the mortgaged property was taken out 
for sale, but the darkhast was disposed of as 
satisfied as the judgment-debtor paid the 
amont. The assignee filed two more dark- 
hasts in 1981 and 1934. He filed the last 
darkhast in 1935, when the judgment-debtor 
contended for the first time that the assignee 
had no tight to file the darkhast and the three 
foregoing ones in the absence of a proper deed 
of assignment. The assignee rejoined that the 
deed of assignment did not require registra- 
tion and that the judgment-debtor was barred 
by res judicata from urging the plea of absence 
of the deed of assignment :— 

Held, (1) that in the darkhast of 1926 the 
contents of the notice issued under O. XXI, 
r. 22, having been substantially the same as 
required in a notice under O. XXI, r. 16, and 
the judgment-debtor having been called upon 
to show cause why the assignee. should not 
execute the decree along with the decree- 
holder, there was no prejudice to the judgment- 
debtor, simply because the notice purported to 

have been given under O. XXI, r. 22; 

(2) that inasmuch as the judgment-debtor 
raised no objection to the assignment in the 
darkhast of 1926, it was not incumbent on the 
assignee to give notice under O. XXI, r. 16, 
in the darkhast of 1927; 

(3) that it was not obligatory on the 
assignee to produce the deed of assignment in 
the darkhast of 1935, because it was not chal- 

` lenged by the judgment-debtor in the preced- 
ing darkhasts ; 

(4) that the effect of the judgment-debtor 

not having raised any objection to the execu- 
tability of the darkhast of 1926 was that no 
objection as to the assignment could be urged 
in any of the succeeding darkhasts - 
_ (5) that the pecuniary considerations stated 
in the deed of assignment being less than 
Rs. 100, that consideration formed the test for 
the purpose of s. 17 of the Indian Registration 
Act, 1908, and that the deed was not compul- 
sorily registrable ; 

(6) that the point as to whether the deed 
of assignment required registration not having 
been taken by he judgment-debtor in the 
darkhasts of 1926 and 1927, she was barred 
by the principle analogous to res judicata from 
raising that contention inthe darkhast of 1935; 

(7) that therefore the assignee was em 
titled to proceed with his darkhast of 1935. 
SUNDARABAI v. GURUSHIDDAPPA, 

. 44 Bom.L.R. 164. 
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CIVIL PROCEDURE CODE, O. XXI, r. 22. 
See CIVIL PROCEDURE Cope, O. XXI, r. 16. 
44 Bom.L.R. 164. 


O. XXI, r. 41—Ex parte order—Chamber 
summons—Practice. ° 
Although it is not necessary to take out a 
chamber summons for applying to the Judge 
in Chamber, to examine the judgment-debtor 
or any other person orally relating to the judg- 
ment-debtor’s property, under O. XXI, r. 41, 
of the Civil Procedure- Code, 1908, the Court 
should never make an» order without in the 
first instance giving notice to the party against 
whom an order is sought, except in very ex- 
ceptional circumstances. 
BACHUBAI v. RAGHUNATH. 


———-Q. XXI, r. 50. See SMALL CAUSE 
Courts Act (PRESIDENCY), S. 38. 
44 Bom.L.R. 120, 124. 





44 Bom.L.R. 109. 





O. XXI, r. 58—Execution proceedings— 
Attachment—Claim to property atiached— 
Dismissal of claim either before or after sale 
in execution—Whether order of dismissal need 
be appealed from—Indian Limitation Act (IX 
of 1908), art. 11. 

An order passed on' an application made 
under O. XXI, r. 58, of the Civil Procedure 
Code, 1908, either on merits or on the acquies- 
cence of the applicant, before the sale in exe- 
cution has taken place, is one dismissing the 
application of the claimant, and falls under 
O. XXI, r. 68. 

Where, however, an order is passed on an 
application under O. XXI, r. 58, after the 
sale has been held and proceeds on the ground 
that the application is not tenable because the 
attachment has come to an end or that the 
claim cannot be adjudicated upon after the 
sale, the provisions of O. XXI, r. 63, have no 
application. 

NINGAUDA v. NABISAHEB. 44 Bom.L.R. 543. 
——~--Q. XXI, r. 63. 

To attract the applicability of O. XXI, r. 
63, the order complained of must relate to the 
merits of the claim and must not be passed on 
the preliminary ground that the Court cannot 
inquire into the merits of the claim. 





NINGAUDA v, NABISAHEB. 44 Bom.L.R. 543. 
O. XXI, r. 66. See CIVIL PROCEDURE 
Cope, 0O.:XXI, r. 16. 44 Bom.L.R. 164. 


See CIVIL PROCEDURE 
44 Bom.L.R. 409. 


See Civit PROCEDURE 
44 Bom.L.R. 638. 


—___.0, XXII, r. 4 See INSOLVENCY ACT 
(PROVINCIAL), S. 75. 44 Bom.L.R. 132, 


———0O. XXII, r. 5. See CIVIL PROCEDURE 
Cope, S. 11. 44 Bom.L.R. 678. 


——-—-O.*XXVI, r. 7—Practice—Original side 
of Bombay High Court—Commission to exa- 
mine witnesses—Depositions so taken to be 
tendered in evidence, 


———0. XXI, r. 83. 
Cope, 1882, S. 257A. 


O. XXI, r. 92. 
Cope, S. 151. 
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Under O. XXVI, rr. 7 and 8, of the Civil 
Procedure Code, 1908, and also according to 
the *long and well-established practice on the 
Original Side of the Bombay High Court, 
the depositions of witnesses taken on commis- 
sion ought to be tendered as evidence and 
admitted by the Court as evidence before 
they can become evidence in the case. 

A party who examines witnesses on com- 
mission cannot be compelled to tender their 
evidence in Court; but it is open to the 
other party to tener the depositions in evi- 
dence and make them part of his own case. 
VITHALDAS v. LAKHMIDAS. 44 Bom.L.R. 609. 


O. XXVI, r. 8. See CIVIL PROCEDURE 


Cope, O. XXVI, r. 7. 





O. XXXII, r. 10. 

Rule 10 of O. XXXIII recognizes that the 
Court has a discretion to make an order for 
payment of court-fees even against a success- 
ful party. 

Rule 11, which is imperative in its terms, 
. says that if the plaintiff is unsuccessful, he is 
obliged to pay the court-fees. 

Under rr. 10 and 11 the Court has to pass 
an order for the payment of court-fees in a 
pauper’s suit suo motu. 

GOVERNMENT OF BOMBAY v. BAI BABA. 
44 Bom.L.R. 518. 





———-O. XXXUI, r. 11. See CIVIL PROCEDURE 
Cope, O. XXXIII, r. 10. áá Bom.L.R. 518. 


———O. XXXIII, r. 12—Suit in forma pau- 
peris—Suit decreed partly in plaintifs favour 
— Costs inclusive of court-fees payable by 
plaintiff—Application by Government for order 
that, defendants should pay proportionate court- 


ees, 

i Order XXXIII, r. 12, of the Civil Proce- 
dure Code, 1908, is intended to enable the 
Government to ask the Court to make an order 
for payment of court-fees where no such order 
has been made by the Court under rr. 10 and 
11 of the Order. It does not enable Govern- 
ment to ask the Court to make an order afresh, 
where such Court has-already passed an order 
for payment of court-fees. 


GOVERNMENT OF BOMBAY v. BAI BAIBA. 
44 Bom.L.R. 518. 


See LAND REVENUE 
44 Bom.L.R. 597. 





O. XXXIV, r. 14, 
Çope, S. 86. 


O. XXXVIII, r. 5; 0. XLIII, r. 1(q) 
—Dekkhan Agriculturists’ Relief Act (XVII of 
1879), Sec. 15B-—Decree in mortgage suit 
under s. 15B—Whether such decree terminetes 
suit—Alpplication mada after decree, for at- 
tachment before judgment—Maintainability of 
such application—Iniertm order for attachment 
withdrawn . by Court after hearing parties— 
ae withdrawing attachment whether appeal- 
able. : 

A decree made in a mortgage suit under 


a © 
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CIVIL PROCEDURE CODE, O. XXXVII, 
r. 5—(Contd.) 


s. 15B of the Dekkhan Agriculturists’ Relief 
Act, 1879, terminates the suit; and an appli- 
cation made thereafter for attachment before 
judgment is not maintainable as it cannot be 
regarded as an application at any stage of the 


~suit within the meaning of that expression in 


O. XXXVIII, r. 5, of the Civil Procedure 


Code, 1908. 
GOPALDAS v. MAHADU. 44 Bom. L.R. 855. 
O. XXXVIII, r. 6(2). 

Where the Court once makes an order for 
interim or conditional attachment before judg- 
ment and after hearing both sides withdraws 
it, such order of withdrawal falls under 
O. XXXVIII r. 6(2), of the Civil Proféedure 
Code, 1908, and is therefore appealable. 
GOPALDAS v. MAHADU. 44 Bom. L.R. 855. 


. XLI, r. 19—Appeal—-Dismtssed for 
default—-Readmission. 
Order XLI, r. 19, of the Civil Procedure 





| Code, 1908, is not exhaustive of the powers 


of the Court in a proper case to re-admit am 
appeal or an application dismissed for default. 
It is open to the Court in exercise of its in- 
herent powers to deal with these matters under 
s. 151 of the Code and to make an order to 
that effect for the ends of justice or to prevent 
abuse of the process of the Court, without any 
reference to the period of limitation fixed for 
applications to re-admit appeals or to restore 
any other proceeding dismissed for default. The 
above principles apply not only to appeals or 
applications dismissed for default, but also to 
appeals dismissed for non-prosecution when. it 
is due to the fact that the costs of the pre- 
paration of the ‘appeal paper-books have not 
been deposited in time, 
NINGAPPA NARSINGAPPA v. CHANDRA JAKKAPPA. 
44 Bom.L.R. 367. 


——_—QO. XLI, r. 22—Respondent—Support to 
decree on other grounds, 
Under O. XLI, r. 22, of the Civil Procedure 
Code, 1908, a party can in appeal support the — 
decree granted to him on any grounds decided 
against him in the Court below; but if he 
wants a decree for the higher right of absolute 
ownership which he has prayed for in the 
plaint but has not been granted to him, it is 
incumbent on him to file cross-objections or a 
cross-appeal against the decree. 
SECRETARY OF STATE v. CHIMANLAL. ° 
44 Bom.L.R. 295. 





O. XLII, r. 1(q). See CIVIL PROCE- 


DURE Cow, O. XXXVIII, r. 5. 
44 Bom.L.R. 855. 


COMMISSION, evidence taken on, how made 
evidence in a case. See CIVIL PROCEDURE 
Cope, O. XXYI, r. 7. 44 Bom.L.R. 609. 


COMPANIES ACT (VII of 1913), S. 162— 
Company—Winding up—Commercially insol- 
vent company—Substratum of company when 
deemed to be gone—Shareholder’s pefition for 
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COMPANIES ACT, S. 162—(Contd.) 


winding ‘up—Costs in winding up proceedings 
—Separate set, of costs. 

In a petition for winding up a joint stock 
company, ‘it ıs immaterial that the petitioner 
holds a very small number of shares. In 
making the order, however, the Court has to 
bear in mind the interests of both the share- 
holders and creditors, and also the fact, if any, 
that an overwhelming majority of sharehold- 
ers and a large number of creditors are oppos- 
ing the petition and the rest are taking no 

art 


The expression ‘commercially insolvent” 
means insolvent not in any technical sense, but 
plainly and commercially insolvent, that is to 
say, that its assets and existing liabilities are 
such as to make the Court feel satisfied that 
the existing and probable assets will be insuffi- 
cient to meet the existing liabilities. The de- 
cisive question is whether at the date of the 
presentation of the winding-up petition there 
. is any reasonable hope that the object of trad- 
ing at a profit, with a view to which the com- 
pany is formed, can be attained. 

The substratum of a company, for the pur- 
pose of winding it up, is deemed to be gone 


en 

(a) the subject-matter of the company is 
gone, or 

(b) the object for which it was incorporated 
has substantially failed, or 

(c) it is impossible to carry on the business 


of the company except at a loss, which means: 


that there is no reasonable hope that the ob- 

ject of trading at a profit can be attained, or 
(d) the existing and possible assets are in- 
sufficient to meet the existing liabilities. 

„A shareholder” is under no. disability as 
compared with a contributory, and he is under 
no obligation to satisfy the Court that on a 
winding up of the company there will be sur- 
plus assets. In such a case the Court con- 
stantly bears in mind that the internal man- 
agement of the company is its own concern, 
and it is a much better judge of business pros 
pects of a trading venture than the Court can 
ever hope to be. Where, therefore, the majo- 
rity of shareholders show confidence in the man- 
agement of the company and have faith in 
its future prospects, the Court rarely interferes. 
_ When a petition for winding up a company 
is dismissed, the company, the shareholders 
and the creditors are each entitled to one sct 
of costs. Where, however, the company and 
the shareholders appear by the same solicitors, 
separate counsel should not be briefed, and 
they are not entitled to separate sets of cosis. 
In re CINE INDUSTRIES & RECORDING COMPA- 
NY, LIMITED. 44 Bom.L.R. 387. 


COMPROMISE—*\ greement to pay off plaint- 
ifs creditors by defendant passing. promissory 
notes in favour of creditors—One such creditor 
negotiating compromise in consideration of al- 
leged bribe from defendant—Suit against de- 
fendant on promissory note—Whether alleged 
acceptance of bribe good defence to suit. 
Under K’s advice, R filed a suit and obtain- 
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COMPROMISE—(Contd.) 


ed a decree against the defendant. In execu- 
tion of the decree a compromise was arrived 
at, under K’s advice, by which the defendant 
was to pay the decretal amount by passing 
promissory notes in favour of certain credi- 
tors of R, of whom K was one, the balance 
was to be paid by thd defendant to R by in- 
stalments, and R was to be absolved by his 
creditors from liability for those debts. It was 
alleged that, to carry the negotiations through, 
K accepted a present of a sum of money from 
the defendant. The plaintiffs, as representa- 
tives of K, sued the defendant on the pro- 
missory note passed as aforesaid in favour of 
K. The defendant contended that as K had 
intervened in the litigation between the de- 
fendant and R, as adviser to R, for the pur- 
pose of making money for himself out of the 
litigation and as K had accepted a present of 
a sum of money from the defendant to get 
the negotiations through, K was not entitled 
to derive any advantage for himself as against 
the defendant :— - 

Held, (1) that the sum which the defendant 

d by the compromise with R undertaken to 
pay, by virtue of the promissory note, to K, 
was a sum for which he was liable to K, and 
that the impropriety of K’s conduct in regard 
to the litigation was completely irrelevant as 
between the defendant and K or his represen- 
tatives ; 

(2) that the circumstance that the defend- 
ant paid a bribe to K for facilitating the nego- 
tiations could not operate to relieve the de- 
fendant from the obligation to discharge his 
burden undér the compromise. 

SHIVA PRASAD SINGH v. TINCOURI BANERJI. 
44 Bom.L.R. 782 (P.C.). 


CONFLICT OF LAWS as regards charity. See 
CHARITY. 44 Bom.L.R. 264. 


CONSENT of Advocate General, to a suit 
relating to public charity. See Civa PROCE- 
DURE CODE, S. 92. 44 Bom.L.R. 88. 


CONSTRUCTION OF STATUTE, analogous 
provisions—Construction. 

The legislature must always be presumed to 
aim at precision and in so doing would natu- 
rally follow the safe rule of always calling the 
same thing by the same name. If it has used 
two different expressions, though analogous in 
nature, in different parts of the same clause, 
it must be assumed that they were ‘intended 
to be used in a different sense. 

KULKARNI v. GANPAT. 44 Bom.L.R. 264. 


—— General words. 
The Court must follow the general rule that 


“special expressions take from things general. 


Where there are general words in the later 
clause capable of reasonable application with- 
out being extended to the subject specially 
dealt with by the earlier clause and in the 
absence of any indication of any particular in- 
tention to that effect, the presumption would 
be that the legislature did not intend by the 
use of the general expression to repeal or reduce 

k 
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the effect of the earlier and special clause or 
‘qualify it in any sense by taking away a 
„particular privilege of a particular class of 
persons. Having regard to the proper opera- 
tion of the expression used the general clause 
-must be construed in a distinct sense. 

KULKARNI v. GANPAT. 44 Bom.L.R. 264, 


‘CONTEMPT OF COURT—Chamber proceed- 
ings—-Proceedings relating to appointment of 
guardian ad litem-—Publication in newspaper. 

It is a contempt of Court to publish cham- 
‘ber proceedings in the High Court without an 
<order of the Court. 

Proceeding relating to the appointment of a 
guardian ad litem is a proceeding relating to a 
ward of the Court, and, therefore, it cannot 
be published in a newspaper without the leave 
of the Court. 

JAGJIWANDAS v. CHIMANLAL, 44 Bom.L.R. 95. 


——-—Scandalizing the Court—Allegation that 
presiding Judge has prejudged issue of fact. 

i allegation made by a solicitor engaged 

in a case that the Judge hearing the case has 


prejudged an issue of fact, before any evi- | 


dence whatever has been called on either side, 
‘is to charge the Judge with grossly improper 
-conduct and amounts to a contempt of the 
Court. An allegation of this nature is calcu- 
lated to shake the public confidence in the 
judiciary and is always the basis of contempt 
proceedings of the nature known as scanda- 
lizing the Court. 

In re a FIRM oF SOLICITORS. 44 Bom.L.R. 796. 


‘CONTEMPT OF COURTS ACT (XII of 
1926)—Mussalman Wakf (Bombay Amend- 
ment) Act (Bom. XVIII of 1935), Secs. 6A, 
-6B—Order made by Chief Judge of Small 
-Cause Court at Bombay—Mussalman Wakf Act 
(XLIT of 1923), Secs. 3 and 5—Order to fur- 
nish particulars and accounts of wakf proper- 
ties within specified time—Disobedience of 
order—Contempt of Court—Htigh Court— 
Jurisdiction to deal with contempt. 

An order made by the Chief Judge of the 
Bombay Court of Small Causes under s. GA 
-of the Mussalman Wakf Act, 1923, directing 
a person to furnish within a specified time the 
statement of particulars of a wakf property 
under s. 3 of the Act and the statement of 
accounts of the wakf property under s. 5 of 
the Act, being an order directing the person 
to do a specific thing within a limited time, 
can, if disobeyed, be enforced by the High 
‘Court by proceedings for contempt of Court 
under tle Contempt of Courts Act, 1926. 
“EMPEROR w. ALI MAHOMED (No. 2). 

44 Bom.L.R. 249. 


SONTINUING OFFENCE—Interpretation, 
The expression “continuing offence” has a 
well recognized meaning. It means that if an 
-act of the accused constitutes an offence, and 
if that act continues from day to day, then a 
fresh offence is committed on every day on 
‘which the act continues. 
“EMPEROR v. KARSONDAS. 44 Bom.L.R. 756. 
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CONTRACT, Building—Architect—Final certi- 
ficate—Grounds on which certificate can be set 
aside—Arbttration clause in such contract, effect 
of—Certificate—Award. 

A final certificate given by an architect on 
the completion of a building can be challenged 
by the owner of the building only on three 
grounds, viz. fraud, collusion or misconduct 
on the part of the architect. 

If the parties choose to abide by the certi- 
ficale of the architect whom they have named 
in the agreement, they must accept the deci- 
sion of the architect, however wrong and erro- 
neous it may be. 

Where there is an arbitration clause in a 
building contract and there are disputes pend- 
ing between the parties, the power given to 
the architect under the terms of the contract 
to give a final certificate comes to an end and 
he can only act as an arbitrator under the 
arbitration clause: 

An architect in giving a final certificate acts 
administratively, and not judicially. » A pro- 
vision in the contract that the certificate “ may 
be made a rule of the Court” does not make’ 
it an award. 

There is no prescribed form in which a final 
certificate of an architect may be issued. It 
should give clear intimation to the owner what 
is the amount finally due and payable by him 
under the contract. 

MOTILAL TEysr & Co, v. RAMCHANDRA, 
44 Bom.L.R. 745. 


CONTRACT ACT (IX of 1872)— Net ex- 
haustive Code. 

The Indian Contract Act, 1872, is both an 
amending and a consolidating Act, and is not 
exhaustive of the law of contract to be applied 
by the Courts in India. 
GAJANAN v. MORESHWAR. > 44 Bom.L.R. 703. 


—__—-§, 23—Agreement for stifling prosecution 
—Votd agreement. 

In a suit for enforcement of a contract, in 
order to constitute an agreement to stifle pro- 
secution as a defence the defendant should 
establish a contract whereby the proposed or 
actual prosecutor agrees as part of the consi- 
deration received or to be received by him 
either not to bring or to discontinue criminal 
proceedings for some alleged offence. It is im- 
possible for such a contract to be made unless 
both parties know of the proposed or actual 
proceedings. Proof that there has actually 
been a crime committed is obviously unneces- 
sary. But it is necessary that each party 
should understand that the one is making his 
promise in exchange or part exchange for thè 
promise of the other not to prosecute or con- 
tinue prosecuting. 

In all criminal cases reparation where pos- 
sible is the duty of the offender, and is to be 
encouraged, It would, however,ebe a public 
mischief if on reparation b@ing made or pro- 
mised by the offender or his friends or rela- 
tives mercy shown by the injured party should 
be used as a pretext for avoiding the repara- 
tion promised. On the other hand to insist on 
reparation as a consideration for a promise to 
abandon criminal proceedings is a serious 
abuse of the right of private prosecution. 
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The citizen who proposes to vindicate the 
criminal law must do so wholeheartedly in the 
interests of justice, and must not seek his own 
advantage. 

Agreements to stifle prosecution are from 
their very nature seldom set out on paper. 
Like many other contracts they have to be 
inferred from the conduct of the parties after 
a survey of the whole circumstances. 
-BHOWANIPUR BANKING CORPORATION, Li- 
MITED v. DURGESH NANDINI DASI. 

: 44 Bom.L.R. 1 (P.C.). 


——i—§, 49-—Place of performance, 

Section 49 of the Indian Contract Act does 
not apply to negotiable instruments, It only 
deals with a contract between a promisor and 
a prémisee. 
the Act which have no application to matters 
-governed by the law merchant which is con- 


tained for the most part in the Negotiable Ins- , 


trument Act, 1881. 
JIVATLAL: v. LALBHAI. 44 Bom.L.R. 495. 


—~———S. 124——Contract of indemnity—Indemni- 
fied incurring absolute lability—Indemnifier 
rete be called upon te save him from such lia- 
iltty. 
Section 124 of the Act deals only with one 
particular.kind of indemnity which arises from 
a promise made by the indemnifier to save the 
indemnified from the loss caused to him by 
the conduct of the indemnifier himself or by 
‘the conduct of any other person, but does not 
„deal with those classes of cases where the in- 
demnity arises from loss caused by events or 
accidents which do not or may not depend 
upon the conduct of the indemnifier or any 
other person, or by reason of liability incurred 
.by something done by the indemnified at the 
request of the indemnifier, . 
Where the indemnified has incurred a ha- 
bility and that liability is absolute, he is en- 
titled to call upon the indemnifier to save him 
from that liability and to pay it off. 
‘GAJANAN v. MORESHWAR.' 44 Bom.L.R. 703. 


———§, 125, - 

Section 125 of the Act deals only with the 
rights of the indemnity-holder in the event of 
‘his being sued. It is by no means exhaustive 
of the rights of the indemnity-holder, who has 
‘other rights besides those mentioned in the 
section. 

‘GAJANAN v. MORESHWAR. 44 Bom.L.R. 703. 


‘CONTRIBUTION in mortgage. See TRANSFER 
OF PROPERTY ACT, S. 82. 44 Bom.L.R. 15. 


‘CORPORATION—Suit, right of. Bc aes 
A corporation like.an individual has a right 
to enforce its claim by suit unless that right 
is expressly limited or the limitation is clear- 
ly implied. ° . 
BHUSAWAL MUNICIPALITY v. HINDUSTAN 

CONSTRUCTION COMPANY, BOMBAY. 
l áá Bom.L.R. 890. 


CORROBORATION, in rape cases, to ‘com- 
‘plainant’s evidence. See PENAL Cope, S. 376. 
o = ' 44 Bom.L.R. 216 (F.B.). 


R. 119. 
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COSTS, attorney—Lien—Set-off. 

The Court has a discretion to allow a set- 
off although it is claimed in different actions 
or proceedings. A solicitors lien should only 
be allowed to prevail over and intercept the 
set-off provided the solicitor establishes thaé the 
set-off will not be fair and just as between the 
parties or if some fraud or imposition has been 
practised upon him by collusion between the 
parties. ° 
In re RUSTAMJI & GINWALA. 44 Bom.L.R. 178. 


Bill of costs—Instructions for brief 
—-Whether remuneration for looking up law can 
be tncluded—Whether remuneration for ascer- 
tdining legislative practice can be included. 

According to the English practice, followed 
in Bombay, attorneys are not entitled to remu- 
neration for looking up the law, under the item 
of: “instructions for brief” im their bill of 
costs. 

In a suit for determining whether the levy 
of a particular tax in Bombay is legal, the as- 
certainment of the legislative practice in India 
and elsewhere is a question of fact for which 
attorneys are entitled to remuneration under 
the item of “instriictions for brief” in their 
bill of costs. 

Sm ByYRAMJI JEEJEEBHOY v. PROVINCE OF 
BoMBAY (No. 1). 44 Bom.L.R. 682. 





—--—Counsel’s fees—When fees paid to three 
counsel can be .allewed—Party and party taxa- 
tion. f 

According to the English practice, which ap- 
plies to the Bombay High Court, the Taxing 
Master has a discretion to allow on taxation 
the fees of more than two counsel; but as it 
is an unusual expense, it requires a very strong 
case to induce him to sanction the fees of more 
than two counsel as between party and party. 
The test is, whether the case was one in which 
a reasonable and prudent man, acting with 
ordinary prudence, would not have ventured 
to come into Court without more than two 


counsel. l 
SIR. BYRAMJI JEEJEEBHOY v. PROVINCE OF 
BompBay (No. 2). 44 Bom.L.R. 687. 


order of, cannot be made by a District 
Judge acting as persona designaia under a 
scheme of management, which can be executed 
under the Civil Procedure Code. See CHIN- 
CHWAD SANSTHAN, 44 Bom.L.R. 11. 





————Separate sets of costs—Defendants— 
Separate defences—Fraud, allegation. of. 

Each of the defendants appearing separately 
is entitled, in the event of success, to geparate 
sets of costs, on the broad principle that a per- 
son who is brought before the Court, wrongly 
as it turns out, is entitled to defend himself 
in his own way and by the employment ofe 
such advocate as he thinks fit. There are cer- 
tain exceptions ‘to this general’ principle, 

Where parties to-a suit are charged with 
fraud or misappropriation or breach of trust, 
they are fully entitled in defence of their cha- 
racter to employ such solicitor and such coun- 
sel as they think fit. The more so, where there 
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are different charges of fraud against ditfer- 
ent defendants. 
TRIMBAK. v. ABDULLA, 44 Bom.L.R. 105. 
=-+——Company—W nding up. l 


_ When a petition for winding up a compan 
is dismissed, the company, the shareholders and 
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the creditors arè each entitled to one set of | 


costs. Where, however, the company and the 

shareholders appear by the same solicitor, se- 

parate counsel should not be briefed, and they 

are not entitled to separate sets of costs. 

In re CINE INDUSTRIES &c. LTD. + 
44 Bom.L.R. 387. 


“ Suit dismissed with costs ”—Interpreta- 





tion, . 

In a decree, the expression “suit dismis- 
sed with costs” means that the plaintiff is to 
pay the costs of all the defendants, i.e. two 


or more sets, if separate costs have been, 


incurred. An ‘order for a single set of costs, . 


if desired, must be asked for at the time of 


hearing. 
KASHINATH v. ANANT. 44 Bom.L.R. 629. 


COURT-FEES, order to pay, in a suit in forma 


pauperis. See ‘Civil PROCEDURE CODE, 
O. XXXHI, r. 12. 44 Bom.L.R. 518. 
refund of, on  cross-objections, filed 





beyond time. See BOMBAY HIGH COURT RULES 
S), r. 144, 44 Bom.L.R. 137. 
COURT-FEES ACT (VH of 1870), S. 10— 
“ Suit ’—Interpretation. See COURT-FEES ACT, 
ake 44 Bom.L.R. 117. 


S. 12 —“ Suit ” — Interpretation —Plaint 
insufficiently stamped—Decree for partition— 
Final decree—Appeal against final decree by 
defendants—Preliminary objection in appeal as 
to insufficiency of stamp on plaint—Stay of ap- 
peal till deficiency made good—-Appellants to 
ay deficiency. 7 

F Ía S falling under s. 12 (#) of the 
Court-fees Act, 1870, the reference in s. 10(2) 
of the Act to the “suit” must be read as a 
reference to the “appeal”. N 

A suit for partition, instituted on a plaint 
insufficiently stamped, ended in a preliminary 
decree for partition. When the final decree 
was passed in the suit, some of the defendants 
appealed against the decree. At the hearing 
of the appeal, a preliminary objection was 
aken that the proper court-fee ought to be 
paid oh the plaint :— oa 

Held, (1) that the mandatory provisions of 
s. 12(4) of the Court-fees Act compelled the 
appellate Court to direct the respondent (i.e. 
the plaintiff), ta pay the proper additional 
court-fee and to stay the appeal until that 
was done ; 

(2) that if the respondent did not pay the 
fee and the appellants wished to save their 
appeal, they should pay the fee themselves in 
the name of the appellant ; 

(3) that at the hearing it would be open 
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COURT-FEES ACT, S. 12—~(Contd.) 


to the appellate Court to decide on whose: 
shoulders the additional court-fee should fall. 
ALABUX v. ABDULLALLI. 44 Bom.L.R. 117- 


CRIMINAL PROCEDURE CODE (Act V of 
1898), S. 145. See LIMITATION Act, art. 47. 
áá Bom.L.R. 868 (P.C.). 





———S. 205. See POLICE Act (VILLAGE), 
Sola “= 44 Bom.L.R. 442. 
S. 215—Commitment, quashing of— 


Jurisdiction—High Court—Appellate or revi- 
sional jurisdiction—-Whether High Court has 
power to quash commitment in its original cri- 
minal jurisdiction—Committal inquiry— W he- 
ther provisions against joint trial apply to such 


inquiry. 

The jurisdiction of the High Court to quash 
a commitment on the ground of fllegality, 
under s. 215 of the Criminal Procedure Code, 
1898, rests not in its original criminal juris- 
diction, but rests either in its appellate or re- 
visional jurisdiction. 

There is nothing to prevent a committing 
Magistrate from holding one enquiry against 
several accused although they cannot be tried. 
jointly consistently with the provisions of s. 
239 of the Criminal Procedure Code. 

Although one order of commitment may be 
made in respect of several accused, it is com- 
petent to the trial Court to order separate 
trials in order to give effect to the provisions 


of the Code. 
EMPEROR v. HUSEINALLI. 44 Bom.L.R. 433. 


———§, 226-—Charges—Clerk of the Crown— 
Power to revise or redraft charges. 

Section 226 of the Criminal Procedure Code 
gives the widest possible powers to the Clerk 
of the Crown to revise and re-draft charges 
with reference to any offence in respect of 
which the committing Magistrate has framed 
a charge. Where, however, a Magistrate comes 
to the conclusion that an offence has been 
committed and frames a charge accordingly, it 
is not open to the Clerk of the-Crown to with- 
draw that charge on the ground that there is 
no evidence to go to the jury and therefore 
the charge would fail. That is a judicial act 
which can only be performed by the Court 
under s. 273 of the Code. 

EMPEROR v. HUSEINALLI, 44 Bom.L.R. 433. 


——-S. 236—Alternative charge—Kidnapping 
—Abduction. 

To bring s. 236 of the Criminal Procedure 
Code, 1898, into operation there must be a 
single act or series of acts pf a Certain nature, 
and that nature must raise a doubt about 
which of several offences the facts, which can 
be proved, will constitute. That doubt may 
include a doubt as to what exact facts ‘within 
the ambit of the series of acts postulated can 
be proved. It is open to the prosecution to 
say that if they prove certain of the alleged 
facts, a particular offence will be c&mmitted ; 
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CRIMINAL PROCEDURE CODE, S. 236— 
(Contd.) 


but if they prove other of such facts, it will 
be another offence, and to charge the offence 
in the alternative. 

Therefore, when the prosecution was in doubt 
whether they. could prove that a girl was under 
sixteen, it was held that they could put up 
alternative charges of kidnapping and abduc- 
tion. 

EMPEROR v. KASAMALLI, 
-44 Bom.L.R. 27 (F.B.). 


S. 239. See CRIMINAL PROCEDURE CODE, 
i 44 Bom.L.R. 433. 





mD, 239(d)—Rape—Cheating. 

Where a woman was-taken by one person 
to the room of another where she was raped 
by the latter, and while escorting her on her 
way back from the room to her house she was 
cheated? out of her ormaments by the 
former :— 

- Held, that the two offences of rape and 
cheating were so inextricably mixed together 
that they could be tried together at one trial 
under s. 239(d) of the Criminal Procedure 
Code, 1898. 

EMPEROR v. MAHADEO TATYA. 

i 44 Bom.L.R. 216 (E.B.). 


S, 256—Trial—Warrant case—Accused— 
Whether accused bound to give list of defence 
witnesses. 

It is not obligatory on the accused to submit 
a list of defence witnesses at the stage of the 
trial reached under s. 256 of the Criminal Pro- 
cedure Code, 1898. i 

Section 256 enables the Crown to examine 
witnesses, who haye not been examined, or 
whose names have not been disclosed, before 
the charge is framed. If the accused desires 
time to enable him to cross-examine witnesses 
whose names have not been disclosed, it is open 
to the Magistrate to give time, just as it is 
open to him to give the prosecution time to 
ascertain the antecedents of the witnesses pro- 
duced by the accused at the trial without the 
assistance of the Court. 





EMPEROR w. NAGINDAS. 44 Bom.L.R. 452. 
moto, 257, See CRIMINAL PROCEDURE CODE, 
S. 256. 44 Bom.L.R. 452. 
mmm, 273, See CRIMINAL PROCEDURE 
Cope, S. 226. 44 Bom.L.R. 433. 

S. 340. See POLICE Act (VILLAGE), 
S. 14. 44 Bom.L.R. 442. 


S. 346.—"To any Magistrate subordinate 
to him having gerisdiction—Interpretation— 
District Magistrate—Powers of revision—~Limits 
to powers. ; - 
When a case has been submitted by a sub- 
ordinate Magistrate to a superior Magistrate 
under s. 346, sub-s, (2), of the Criminal Pro- 
cedure Code, 1898, sub-s. (2) of that section 
empowers the superior Magistrate to do one 
of three things: (1) he can try the case him- 
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CRIMINAL PROCEDURE CODE, S. 346— 

(Contd.) 
self, if the offence could be tried by him, or 
(2) refer it to any Magistrate subordinate to 
him, having jurisdiction; or (3) commif the 
accused for trial. The superior Magistrate 
cannot revise the view of the subordinate Ma- 
gistrate, and refer the case back to the very 
Magistrate who has reported *the case to him. 
He must assume the case presented in the re- 
port as correct for the purpose of dealing with 
it under s. 346(2). 

The phrase “to any Magistrate subordinate 
to him having jurisdiction” is intended to 
mean “a subordinate Magistrate other than 
the Magistrate who made the reference or re- 
port and competent to deal with the case as 
submitted.” 

When the provisions in the Criminal Pro- 
cedure Code confer special powers on the Dis- 
trict Magistrate, those powers must be exer- 
cised only in the particular way indicated. 
HAIDARSHA v. DHONDU., 44 Bom.L.R. 53. 


—+——§.  397—Consecutive  sentences—Set- 
ting aside of first sentence—Date from which 
second sentence runs—-Sentence already un- 
dergone whether to be taken into account under 
second sentence—Jail Manual, r. 392—Rule 
invalid, 

Where two sentences are passed on an ac- 
cused, the second to commence on the expira- 
tion of the first, and the first is subsequently 
set aside, the second sentence commences from 
the date of conviction. 

Rule 392 of the Jail Manual is invalid, 

accused was convicted at one trial for 
offences punishable under ss. 373 and 342 of 
the Indian Penal Code, 1860, and was given 
a sentence of rigorous imprisonment for four 
months for the offence under s. 373, and a 
sentence of rigorous imprisonment’ for two 
months for the offence under s. 342. The two 
sentences were to run consecutively. After 
the accused had suffered five weeks of im- 
prisonment on the first count, the conviction 
and sentence passed on the first count was 
set aside in revision, but the conviction and 
sentence under s. 342 was upheld. A question 
having arisen as to the date of commencement 
of the sentence under s. 342 :— 

Held, that the second sentence commenced 
to run from the date of conviction and that 
the sentence already suffered should be taken 
into account towards that sentence. 

EMPEROR v. BABIBAI, 44 Bom.LR. 807. 


S. 435—District Magistrate—Revision.° 
The powers of revision which the District 
Magistrate possesses under ss. 435 and 436 
of the Code can only be exercised for the limi- 
ted purpose indicated in those sections. - 
HAIDARSHA v. DHONDU. 44 Bom.L.R. 53. 








S. 436. See CRIMINAL PROCEDURE CODE, 
S. 485. 44 Bom.L.R. 53. 


S.  480—Contempt—-Procedure—Indian 
Penal Code (Act XLV of 1860), Sec. 228, 
© 


en 





t 
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CRIMINAL PROCEDURE CODE, S. 480—~ 
(Contd.) 


Section 480 of the Criminal Procedure Code, 
1898, gives a special power to a Court to deal 
withe a case of insult offered to the Court in 
its presence. The Court is not bound to hear 
any evidence, It can rely on its own opinion 
of what happened, and can detain the offender 
in custody, take *cognizance of the offence and 
sentence him. All this, however, must be done 
eis the rising of the Court, i.e. on the same 

ay. 
hear evidence and postpone sentence until a 
later date. 
EMPEROR v. SHANKAR. 44 Bom.L.R. 439. 
i } 
- S. 488—Order for maintenance—Wife | 
living in adultery—Cancellation of order— 
$ 





Cancellation affects arrears of past maintenance, 

Where an order for maintenance passed in 
favour of a wife, under s. 488 of the Criminal 
Procedure Code, 1898, is cancelled on 
account of her living in adultery, such can- 
cellation extinguishes not only her future 
right of maintenance but also the arrears of 
her past maintenance. 
SANGAVVA v. GULAPPA. 44 Bom.L.R. 614. 


its 





Child ””—Interpretation—Child of any 
age—Child not limited to minority—Mainten- 
ance order, 

The word “child”, used in s. 488 of the 
Criminal Procedure Code, 1898, is used with 
reference to the father, and has no qualifica- 
tion of age—the only qualification being that 
the child must be unable to maintain itself. 
The word is not confined to a child who is 
under the age of majority. 

AHMED MAHOMED v. BAI FATMA, 
44 Bom.L.R. 919. 





S. 522—Order for  possession—High 
Courit—Revision jurisdiction—No time limit. 
Where a trying Magistrate declines to make 
an order for possession under s. 522(1) of the 
Criminal Procedure Code of -1898 ‘on the 
ground that the application to recover posses- 
sion is not made within one month from the 
date of:conviction, the High Court can, under 
s. 522(3) of the Code, in revision only against | 
that order, make an order for possession in a | 
proper case. 
SAVLARAM v. DNYANESHWAR. 44 Bom.L.R. 246. 


——— = 





———-§. 526—Transfer of cases—Trying Ma- 
gistrate subordinate toe inquiring officer. 

The High Court will transfer a criminal case 
ffom che Court of a Magistrate who is sub- 


— 


‘ordinate as a revenue officer to the Mamlatdar 


who has made an enquiry into the case and 
on whose report the case has been instituted. 
44 Bom.L.R. 763. 


——-S. 545—Compensation. 

Where a person, whether the complainant or 
some one else, has been awarded compensaticn 
under s. 545 of the Criminal Procedure Code, 
1898, he ought to be served with notice of an 
appeal or revision application which may 
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CRIMINAL PROCEDURE CODE, S. 545— 
(Contd.) 


result in the order of compensation being set 
aside. If he appears, it will be in the discre- 
tion of the Court to hear his advocate or to 
decline to do so. If he is served with notice, 
he can, at any rate, see that his view is placed 
before the Court by the advocate appearing 
for Government. 
EMPEROR v. CHUNILAL BHAGWANJI. 

44 Bom.L.R. 438. 


S. 562—First offender—Sentence. ` 

It is better to err (if err one must) on the 
side of liberality in applying s. 562. It is 
desirable to avoid sending a first offender to 
prison for an offence which is not of a serious 
character and thereby run the risk of tuftning 
him into a regular criminal. 
EMPEROR v. MAHOMED HANIF. 
44 Bom.L.R. 456. 

e 


CRIMINAL PROCEEDING, stay of. See STAY 
OF CRIMINAL PROCEEDING. 44 Bom.L.R. 761. 


CROSS-APPEAL by a party who seeks relief 
not granted to him by decree. See Civit PrO- 
CEDURE CODE, O. XLI, r. 22, 44 Bom.L.R. 295. 


CROSS-OBJECTIONS by a respondent neces- 

sary if he wants relief not granted by decree. 

See Civil PROCEDURE Cone, O XLI, r. 22. 
44 Bom.L.R. 295. 


It is not permissible to the Court to |` 





—t+——-refund of court-fees paid on. See BOM- 
BAY HIGH CourT RULES (A. S.), r. 143. 
44 Bom.L.R. 137. 


CUTCHI MEMONS ACT, 1920 (XLVI of 
1920), S. 2—Application of Mahomedan law— 
Whether declaration is necessary. 

The provision in s. 3 of the Cutchit Memons 
Act, 1938, that “nothing in this Act shall 
affect any right or liability acquired or incur- 
red before its commencement” does not mean 
that a will made before the passing of the Act 
is sayed thereby. The right which is intend- 
ed to be saved is a right which was acquired 
before the passing of the Act. The will, there- 
fore, of a Cutchi Memon, made either before 
or after the passing of that Act, has now to 
be construed and looked at from the point of 
view of the Mahomedan law. 

Under the Cutchi Memons Act, 1920, a 
Cutchi Memon who made the required decla- 
ration under s, 2 was governed by the Mahg- 
medan law in matters of succession and inhe- 
ritance. Under the Shariat Act, 1937, in mat- 
ters of intestate succession, Mahomedan law 
applies to all Mahomedans including the Cutchi 
Memons (s. 2); but so far as testate succes- 
sion was concerned, it s nefessary under 
s. 3 that a declaration should be made before 
the Mahomedan law was made applicable to 
them, Under the Cutchi Memons Act of 1938, 
however, no such declaration is necessary (s. 2), 
and Cutchi Memons are now governed by the 
Mahomedan law in matters both of testate and 
intestate succession. 
BAYABAI v. BAYABAT. 44 Bonf.L.R. 792. 


1942. ] 


CUTCHI MEMONS ACT, 1938 (X of 1938) 





S. 2. See CUTCHI MEMONS Act, 1920, S. 2. 
44 Bom.L.R. 792. 

S. 3. See CurcH: Memons Act, 1920, 

44 Bom.L.R. 792. 


DECREE, satisfaction of. See CIVI PROCEDURE 
CODE, 1882, S. 257A. 44 Bom.L.R. 409. 


DEFENCE OF INDIA RULES, 1939, 
r. 81(2)(a)—" Withholding from sale”—Inter- 
pretation—Sugar, sale of-—Retail dealer—Sale 
. of limited, quantity ta casual customer, 
e word “withholding”, as used in 
r. 81(2)(@) of the Defence of India Rules, 
1939, must be construed in relation to the facts 
particular case. It does not mean un- 
reasonably withholding. 

A trader cannot be regarded as having with- 
heid a commodity from sale to any person, if 
he had sold some of it to any person demand- 
ing it and has not evidenced any unwilling- 
ness to sell the rest of it to other persons. To 
bring home the offence it must be shown that 
the accused was, over a period, withholding 
the commodity from sale, 

Hence, where a retail dealer who has only 
four pounds of sugar refuses to sell one pound 
of it to a casual customer and only sells one 
anna worth of it, for the reason that he wishes 
to keep the remainder of it for selling to his 
regular customers, does not offend against 
r. 81(2) (e). 

EMPEROR v. MAHADEV. áá Bom.L.R. 921. 
DEFENDANTS, joinder of. See Civ PRO- 
CEDURE Cope, O, I, r. 3. 44 Bom.L.R. 874. 


SPECIFIC RELIEF ACT (I of 1877), S. 3(w). 
See LIMITATION Act, S. 29, 44 Bom.L.R. 138. 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(XVII of 1879), S. 3¢w). See DEKKHAN 
AGRICULTURISTS’ RELIEF Act, S. 11. 

44 Bom.L.R. 752. 


—.---§, 10—Suit for declaration that sale- 


deed is.deed of mortgage—Prayer for accounts 
—Decree in suit--Appeal. 

In applying s. 10 of the Act the Court must 
be satisfied that in substance the suit falls 
within Chap. II. The fact that relief of a 
subsidiary nature which falls within that chap- 
ter is sought would not make the suit one, to 
which the chapter applies within the mean- 
ing of s. 10.. If it be nece for the plaintiff 
to obtain some substantive relief before he can 
get the account which brings the case within 
the chapter, then s. 10 does not apply. 
CHUNILAL v. RAMCHANDRA. 44 Bom.L.R. 278. 


£ 

—S. 10A. e 

A suit for a declaration that a sale-deed is 
‘in reality a deed of mortgage, and for accounts 
on that basis, brought by an agriculturist in 
the Court of a Subordinate Judge falls under 
Chap. II of the Dekkhan ‘Agriculturists’ Relief 
Act,.1879, because the substantive relief asked 
for is the prayer for accounts (s. 3(@), of the 
Act). No appeal therefore lies, under s. 10A 
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of the Act, to the District Court from the de- 
cision of the Subordinate Judge in such aesuit. 
CHUNILAL v. RAMCHANDRA, 44 Bom.L.R. 278. 


——§, 11—Plea of agriculturist—Whether 
plea can be taken by legal vepresentative of 
party—-Practice—Plea not urged—-Whether plea 
tenable: 

The legal representative of a party with 
whom the plaintiff had transactions on which 
the suit is based is as much entitled to take 
up the defence that he is an agriculturist with- 
in the meaning of the Dekkhan Agriculturists’ 
Relief Act, 1879, as the party himself would 
have taken. 

MEcGHJI Hiryjt & Co, v. MANGILAL. 
44 Bom. L.R. 752. 


CIVIL PROCEDURE CODE, 
44 Bom.L.R. 409. 


RELIEF 


———S. 13. See 
1882, S. 257A, 


———-S. 15B: See CIVIL PROCEDURE CODE, 
O. XXXVIII, r. 5. 44 Bom.L.R. 815. 


———-§. 71—Civil Procedure Code (Act V of 
1908), 0O. XXI, 1. 2—Decree—Adjustment— 
not certified to Court—Section 71 applies to 
proceedings under Act, 

Section 71 of the Dekkhan Agriculturists’ 
Relief Act, 1879, enables the adjustment of 
a- decree to be proved in a manner in which 
it could not be proved apart from the section, 
but only in a proceeding under the Act. It 
applies only to a decree passed in a proceed- 
ing under the Act, and it is not open to a de- 
fendant to rely upon an uncertified adjustment 
of a decree not passed in a proceeding under 
the Act, by showing that he has become an 
agriculturist since the date of the decree. 
BASAPPA v. PA, 44 Bom.L.R. 25. 


See LIMITATION Act, S. 29, 
44 Bom.L.R. 138. 


DWYAMUSHYAYANA adoption. See HINDU 
LAw, ADOPTION. 44 Bom.L.R. 269, 333. 


See 
44 Bom.L.R. 673. 


S. 72. 





EASEMENTS ACT (V of 1882), S. 5. 
EASEMENTS Act, S. 13. 


—+——§, 13—Easement—Qualified necessity— 
Formed pathway not continuous easemeni— 
Whether such pathway passes on sale—Right to 
discharge water—Discontinuous easement —Eng- 
lish ‘decisions, whether applicable. s 

Under the Indian Easements Act, 1882, a 
right of way, though apparent, if it is a form- 
ed way, is a discontinuous easement. Such a 
right of way does not falf under s. 13(b) and™ 
cannot be regarded as an easement of qualified 
necessity, or, as it is called a quasi easement. 

It is not open in India in those cases where 
the Indiat Easements Act applies to follow 
the English decisions subsequent to the passing 
of the Act, and to hold that a formed’ and 
metalled pathway is an apparent and conti- 
nuous easement for the purpose of determin- 
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EASEMENTS ACT, S. 13—~(Contd.) 
ing the rights of parties under s. 13(f) of the 


Hence, even a formed way does not on sale 
pass* as an easement of qualified necessity, 
though it can pass only as an absolute neces- 
sity under the Indian Easements Act, 
MALKAJAPPA v, RacHappa, 44 Bom.L.R. 673. 


EAST INDIA COTTON ASSOCIATION 
RULES, r. 38E. See ARBITRATION Act, S. 16. 
44 Bom.L.R. 485. 


R. 96-——Arbitration clause—Heir of party 
not bound by clause—Rule making arbitration 
condition precedent to filing of suit, ultra vires 
Party repudiating contract cannot rely on ar- 
bitration clause—Bombay Cotton Contracts Act 
(Bom. IV of 1932), Secs. 5, 6. 

Where a member of the East India Cotton 
Association entered into a contract for the sale 
or purchase of cotton on behalf of his consti- 
tuent, and the contract was carried out on his 
death by his heir and legal representative :— 

_ Held, that, under the bye-laws of the Asso- 
ciation as they existed before April 21, 1941, 
such heir was entitled to sue the constituent 
on the contract and was not bound to refer the 
disputes to arbitration. 

The second part of art. 96 in so far as it 
makes the obtaining of an award a condition 
precedent to the commencement of legal pro- 
ceedings is not valid as a bye-law. 

A total repudiation of liability under a con- 
tract by a person debars him from pleading that 
the contract is subject to an arbitration clause 
as a bar to an action to enforce a claim under 
the contract. . 
CHIRANJILAL v. JATASHANKAR. 

44 Bom.L.R. 692. 


ELECTION, alternative remedies. See ALTER- 
NATIVE REMEDIES. 44 Bom.L.R. 880. 


ELECTRICITY ACT (IX of 1910), S. 44(b)— 
“Connects up ”—interpretation—Connection of 
supply line of new installation with metre in 
house—Liability of house-owner. 

The expression “ connects up”, in s. 44(b) of 
the Indian Electricity Act, 1910, is not a term 
of art. It embraces the whole process of con- 
necting the wires in a new installation with 
other wires for the purpose of communicating 
with the works of an electricity company. It 
includes the householder who gives instructions 
to connect up, the contractor, if any, through 
whom those instructions are transmitted to the 
workmayg, and the workman who actually does 
the work. 

Hence, æa person who erects a mandap near 
his house and employs a contractor or work- 

«man to connect up its supply line with the 
metre in his house without the permission of 
the electricity company, is guilty of an offence 
under s. 44(0) of the Act. 

EMPEROR v. GORDHANDAS. 44 Bow.L.R. 800. 





ENGLISH LAW, in easement cases. 
It is not open in India in those cases where 
the Indian Easements Act applies to follow the 
P aai 
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English decisions subsequent to the passing of 
the Act, and to hold that a formed and me- 
talled pathway is an apparent and continuous 
easement for the purpose of determining the 
rights of parties under s. 13(f) of the Act. 
MALKAJAPPA CHANVIRAPPA v., RACHAPPA. 

44 Bom.L.R. 673. 





Rule that debtor must seek creditor— 
No application to negotiable instruments. 

he common law rule that a debtor must 
seek out his creditor in order to pay him has 
no application to negotiable instruments. 
JIVATLAL v. LALBHAI, 44 Bom.L.R. 495. 


EVIDENCE ACT {I of 1872), S. 13. « See 
EVIDENCE Acr, S. 63(3). 44 Bom.L.R. 295, 


See Evence Act, S. 63(3). 
44 Bom.L.R. 295. 


S. 35. 





S. 36. 

Maps printed by Government of the dif- 
ferent wards of a city are admissible in evi- 
cous under s, 36 of the Indian Evidence Act, 





SECRETARY OF STATE v. CHIMANLAL. 
44 Bom.L.R. 295. 


S. 63(3)—Secondary evidence. 

A printed book published by Government 
containing the general index of lands given on 
lease in a city with certain particulars and 
maps of the survey numbers situated in the 
different wards of the city, is itself a public 
document and admissible as such in evidence: 
It is also a public document, because it was 
compiled from other documents which were 
required to be maintained under the provi- 
sions of the law. Even assuming that it can 
be admitted only as secondary evidence of the 
original index, there is the presumption under 
s. 114 of the Indian Evidence Act that the 
copies were compared with the original index 
at the time when they were printed, and it 
therefore falls under s. 63(3) of the Act. Such 
a book is also admissible in evidence, as it is 
relevant under s. 13 as well as s. 35 of the 





SECRETARY OF STATE v, CHIMANLAL. 
44 Bom.L.R. 295. 


S, 68—Document—Altesting 





wtiness-— 
Scribe. j 
An attesting witness to a document is one 
who has signed it as a witness and does not 
include a mere scribe. 

44 Bom.L.R. 643. 


AMARDAS v. HARMANBHAI. 

———-S. 74—Public documents—Record copy 
for private use. m 

It is only a public document, and not a 
record copy made for the private use of Govern- 
ment officers and which it is not the duty of - 
the Government to maintain, that can be ad- 
mitted in evidence under s. 74 of the Indian 
Evidence Act, 1872. ' 
SECRETARY OF STATE v. CHIMANLAL. 

44 Bom. L.R. 295. 


1942. | 


EVIDENCE ACT, S. 83—Maps printed by Gov- 
ernment—Evidence. 

Maps printed by Government of the. differ- 
ent wards of a city are admissible in evidence 
not only under s. 83 but -also under ss. 36 
and 87 of the Indian Evidence Act as well as 
s. 213 of the Land Revenue Code. 
SECRETARY OF STATE v. CHIMANLAL. 

, 44 Bom.L.R. 295. 


S. 87.. : 

Maps: printed by Government of the dif- 
ferent wards of a city are admissible in evi- 
‘dence under s. 87 of the Indian Evidence Act, 
1872. 

SECRETARY OF STATE v. CHIMANLAL. 
44 Bom.L.R. 295. 





S. 110-—Presumption—Possession. 

The presumption under s. 110 of the Indian 
Evidence Act will apply only if two conditions 
are satisfied, viz. that the possession of the 
plaintiff is not prima facie wrongful, and se- 
condly, -that the title of the defendant is not 
proved. The section does not apply in cases 
where there is a statutory presumption of 
ownership in favour of Government. 
SECRETARY OF STATE v. CHIMANLAL,. `- 

44 Bom.L.R. 295. 








S. 114. See EVIDENCE Act, S. 68 (3) 
: i 44 Bom.L.R. 295. 
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: S. 138—Witness—Cross-examination. 
The practice of tendering witnesses for cross- 

examination is inconsistent with s. 138 of the 

Indian Evidence Act, 1872. It ought never to 





be employed in the case of a witness whose: 


evidence is not merely formal. The practice 
leads only to confusion and does not induce to 
the discovery of.the truth. 
EMPEROR v. KASAMALLI. 

l 44 Bom.L.R. 27 (E.B.). 


EXECUTION of decree—Consent decree— 
Violation of Bhagdari Act. 

It is competent to an executing Court to 
refuse to execute a consent decree which seeks 
to -dismember a bhag so as to contravene the 


provisions of s. 1 of the Bhagdari and Narwa- 
BAI SURAJ v. HARIBHAI. 


FXECUTION PROCEEDINGS, res judicata 
in. See CIVIL PROCEDURE. Cope, S. 11. 
44 Bom.L.R. 678. 


FACTORIES ACT (XXV of 1934), S. 22— 
“ Precautions against fire”—Interpretation— 
Scope of ss.°22 ayd 23—Factories Rules, r. 37 
—Ultra vires, - 

Rule 37 of the Factories Rules, framed un- 
_ der the Factories Act, 1934, is ultra vires. , 

There is no power under s. 22 of the Fac. 
tories Act, 1934, to make general mules cover- 
.ing the subject ‘of means of escape against fire, 
which is dealt with by s. 23, and s..23 is not 
to be chforced by means of rules. 
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The words “precautions against fire,” as 
used in s, 22, in their literal interpretation, 
mean precautions against the occurrence or out- 
break of fire, and do not cover precatttions 
against the consequences of fire, 

Reading ss. 22 and 23 of the Act together, 
the intention of the Legislature seems to be 
that in the case of precautiorfs against the oc- 
currence of fire the matter should be dealt with 
by rules which would govern all factories, but 
that, in dealing with precautions against the 
consequences of fire it was recognized that all 
factories could not be dealt with in like man- 
ner, and s. 23 therefore contains a general 
provision that provision shall be made for such 
means of escape as can reasonably be required 
in the circumstances of each factory and then 
leaves it to the Inspector to determine whether 
such precautions have been .taken, and if he 
thinks that the ‘necessary provisions have not 
been made, he is given power to serve on the 
manager a notice, breach of which will amount 
to an offence under s. 60(a) (ii) of the Act. 
EMPEROR v. HASSIM EBRAHIM, 

44 Bom.L.R. 810. 


——-S. 23. See FACTORIES Act, S. 22, 
44 Bom.L.R. 810. 


S. 32. See FACTORIES Act, S. 22. 
44 Bom.L.R, 810. 


FACTORY RULES, r. 37—Ulira vires. 

Rule 37 of the Factory Rules, framed under 
the Factories Act, 1934, is ultra vires. 
EMPEROR v. HASSIM EBRAHIM, 

44 Bom.L.R. 810. 





FEES of advocate. See ADVOCATE, FEES, 


p 44 Bom.L.R. 459 (S.B.). 
FENCE, wooden, erection of. See MUNICIPAL 


Act (Boroucus), S. 3(2). 44 Bom.L.R. 45. 
FINAL CERTIFICATE of architect. See 
CONTRACT, BUILDING. 44 Bom.L.R. 745, 


FIRST INFORMATION REPORT—Copy 
—Accused’s counsel. 

While a complainant is giving evidence, if 
counsel for the accused applies for a copy of 
the first information report, to enable him 
to cross-examine the complainant, that copy 
must in fairness be supplied to him. 

44 Bom.L.R. 216 (£.B.). 


FOREIGN JUDGMENT. See Civ Pro- 
CEDURE CODE, S, 14. 44 Bom.L.R. 380. 


FORMA PAUPERIS, Court-fees in a swb 
brought in. See Crvm PROCEDURE CODE, 
O. XXXIII, r. 12. 44 Bom.L.R. 518. 


FRUIT 8f tree, suit to recover, is cognizable 


by a Provincial Small Cause Court. See 

SMALL Cause Courts Acr (PROVINCIAL), 

Art. 35 (iż). 44 Bom.L.R. 733. 
+ 
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FULL COURT of Presidency Small Cause 
Court. See SMALL CAUSE COURTS ACT 
(PRESIDENCY), S. 38. 44 Bom.L.R. 120, 124. 


Presidency Small Cause Court—Jurisdic- 





tion? 

The Full Court of the Presidency Small 
Cause Court has no jurisdiction to interfere 
with the conclusion arrived at by the trial 
Judge on the evidence, where there is no rea- 
son for suggesting that the trial has not been 
a proper one. 

DinsHAW IRON WorKS v. MIAKHAN ADAMJI 
& Co. 44 Bom.L.R. 924. 


GAMBLING ACT (Bom. IV of 1887), S. 4(a) 
—Keeping common gaming-house—Offence— 
Sentence—Fine. 

The vice of a fine as a means of punishment 
is that its severity necessarily depends on the 
financial position of the accused. A fine of 
Rs, 1,000 may be an inconsiderable punishment 
for a rich man, whilst a fine of Rs. 50 may be 
a very heavy punishment for a poor man. The 
Court always has discretion to impose a sen- 
tence of imprisonment or fine. 

ere the accused is shown to be gambling 
on a large scale, and may be presumed to be 
making a good deal of money out of it, it may 
be that the only punishment, likely to act as 
a deterrent, would be imprisonment. Prima 
facie it is undesirable to impose a sentence of 
imprisonment for a first offence of gambling. 
EMPEROR v. KARSONDAS, 44 Bom.L.R. 443. 


GIFT to wife, whether deposit of money in 
name of wife operates as a. See HINDU Law, 
JOINT FAMILY PROPERTY, 44 Bom.L.R. 739. 


GUARDIAN, promissory note by—Whether 
binding on minor. 

’ A promissory note passed by a de facto guar- 
dian of a Hindu minor, it renewal of former 
notes executed by the minor’s father, cannot 
bind the property of the minor. 

NAGINDAS v. BHIMRAO. 44 Bom.L.R. 894, 


HIGH COURT, jurisdiction of, «as regards 
charity in Indian State, when property is in 
British India. See CHARITY. 44 Bom.L.R. 466. 


HINDU LAW, ADOPTION—Adopter, a per- 
son of tender age—Decree—Costs, 

According to Hindu law, there is no hard 
and fast rule that an adoption by a youth 
or girl who has not completed the age of 
' fifteen years is necessarily invalid. The 
question of the possession of the necessary 
ufiderstanding and discretion in such a case 
is’a question of fact to be determined on 
the evidence of each particular case. 

Hence, an adoption by a boy aged fourteen 
«nd a half years, who was found capable of 
understanding and did in fact understand 
what an adoption was and what it meant, 
was treated as valid. 

44 Bor&. LR. 629. 


KASHINATH v. ANANT. 

Dwyamushyayana adoption—Death of 
adopted son without marriage—Estate in adop- 
tive family inherited half and half by adoptive 
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mother and natural mether—Subsequent adop-- 
tion by adoptive mother—Such adopted son 
cannot recover moiety taken by natural mother.. 
A son adopted in the dwyamushyayana form 
having died unmarried, the property taken by 
him in his adoptive family was inherited half 
and half by his adoptive mother and his natu- 
ral mother. The adoptive mother subsequently 
adopted another son, who sued to recover the 
moiety inherited by the natural mother :— 
Held, dismissing the suit, that the adoption 
of the plaintiff did not Have the effect of 
divesting the natural mother of her property. 
KANTAWA v. SANGANGOUDA. 44 Bom.L.R. 269. 


Duyamushyayana form—Sons of adbpied 
son born after adoption—Such sons inherit 





adoptive father’s property. 


Under Hindu law, the sons of a person 
born after his adoption in the dwyamushya- 
yana form become the grandsons of the adop- 
tive father and as such inherit his property. 
GANPATRAO v. BALKRISHNA. 44 Bom.L.R. 333. 





—Incompetency to adopt—Existence of dis-- 
qualified son—Congenital idiocy. 

Under Hindu law a person having a natural- 
born son who is disqualified from inheriting 
(e.g. by congenital idiocy) is incompetent to 
adopt a son. í 
KRISHNAJI v. RAGHAVENDRA, 44 Bom.L.R. 371.. 


Widow in joint family—-Goud Saraswat 
Brahmins of Karwar District—Lex loci-—Mad-- 
vas view—Such Brahmins governed by Mad- 
ras view—Adoption by widow—Authority of” 
husband or consent of co-parceners—Widow— 
Maintenance—-Whether residence in family- 
house mnecessary—-Arrears—Rate of mainten-- 
ance. 

The Goud Saraswat Brahmins residing 
in the Karwar district are governed in matters 
of personal law by the lex loci, ie. by the 
Mitakshara law as prevailing in the Madras 
Presidency. 

Hence, among such Brahmins a widow can- 
not adopt without the authority of her hus-- 
band or the consent of his coparceners. 
DATTATRAYA v. LAXMAN. 44 Bom.L.R. 527.. 


Widow of gotraja sapinda—Whether 
adopted son takes widouts interest in property.. 
An adoption made when a coparcenary 
comes to an end cannot divest property 
which has already vested in or through thè 
heir of the last holder. A widow of a gotraja 
sapinda who succeeds to property as such 
cannot by an adoption alter after her own death: 
the evolution of that property to which she 
became entitled as the widow «of a golraja 
sapinda. e l 
The idea of an adopted son taking his. 
adoptive mother’s life interest in an estate is 
an idea entirely unknown to Hindu law. An- 
adopted son acquires an absolute estate on 
adoption, and any suit that he brings with 
respect to the property claimed must be or 
that footing. But when he is adopted by 
the widow of a getraja sapinda, he cannot. 
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bring a ‘suit on that footing, because an adop- 
tion by the widow of a gotraja sapiida will 
not alter the order of inheritance of the 
property. It is therefore not. open to such 
adopted son to sue at all in respect of pro- 
perty which has gone to his adoptive mother 
as the widow of a gotraja sapinda. 

MADHAVSANG v. DIPSANG. 44 Bom.L.R. 661 


HINDU LAW, CUSTOM of adoption—Jains— 
Adoption by widow in joint family—Consent, of 
husband or coparceners whether necéssary— 
Marwaris of Marwar—Visa-Oswal Jains of 
Jodhpur—Migration to Thana—Presumption of 
carrying law of ortgin—Custom—Prooj—Judi- 
cial decisions—General testimony of witnesses— 
Specific instances of custom. 

When a custom has been repeatedly brought 
to the notice of the Courts and has been re- 
cognisec@ by them regularly in a series of cases, 
it attains the force of law, and it is no longer 
necessary to assert and prove it by ing evi- 
dence in each case, 

Judicial decisions recognising the existence 
of a disputed custom among the Jains of one 
place are very relevant evidence of the existence 
of the same custom amongst the Jains of an- 
other place, unless it is shown that the cus- 
toms are different. 

Where a Hindu family migrates from one 
province to another, the presumption is that 
it carries with it its personal Jaw, ie. the laws 
and customs as to succession and family rela- 
tions prevailing in the province from which it 
came. The presumption, however, is rebuttable. 

Where the evidence is all one way or where 
there is a strong preponderance of evidence in 
favour of a particular custom, the Courts 
ought not to ignore it, although the witnesses 
do not cite specific cases in support of their 
statements. But general evidence of this kind 
which is conflicting has very little value. 
SUGANCHAND v. MANGIBAI 44 Bom.L.R. 358. 


HINDU LAW, GUARDIAN—Whether pater- 
nal grandmother natural guardian of minor— 
Paternal grandmother acting as uncertificated 
guardian of minor—Promissory note passed by 
agent of such guardian in renewal of notes exe- 
cuted by minor's father—Whether promissory 
note binds minors property, 

Under Hindu law the paternal grandmother 

of a minor is not his natural guardian. 
e A promissory note passed by a de facto 
guardian of a Hindu minor, in renewal of for- 
mer notes executed by the minor’s father, can- 
not bind the property of the minor, 

The paternal grandmother of a Hindu minor, 
acting as his uncertificated guardian, executed 
a promissory note in favour of the plaintiff 
in renewal of fofmer notes executed by the 
‘minor’s father, In a suit by the plaintiff to 
recover the ‘amount of the promissory note 
from the estate of the minor :— 

Held, that the plaintiff’s claim was not sus- 
tainable as a de facto guardian could not create 
any obligation on the minor’s property by exe- 
cuting a promissory note. 

NAGINDAS v BHIMRAO. 44 Bom.L.R. 894. 
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HINDU LAW, IMPARTIBLE ESTATE— 
Incidents of. 

Even assuming that the sons of the holder 
of an impartible estate have a right to be 
maintained by him, that this right arises érom 
the fact that he is the present holder of the 
impartible estate, and that the right is a right 
to be maintained out of the current income 
thereof in such sense that itecan be enforced 
against the assessee'in default by Courts in 
India giving them a charge on the property or 
a sufficient part of it, it is not true in fact or 
law to say that the income from the estate is 
received by the assessee as the income of a 
joint Hindu family receivable by the karta, 
nor is it received by him on behalf of himself 
and his sons; but on his own account as the 
holder by single heir succession of the impar- 
„tible estate. The “ presently existing right” of 
the sons is to be paid a suitable maintenance 
or to have it provided for them in the ordi- 
nary course of Hindu family life. The fact 
that the sons’ right to maintenance arises out. 
of the father’s possession of impartible estate 
and ‘is a right to be maintained out of the 
estate does not make it a right of a unique 
or even exceptional character or involve the 
consequence at Hindu law that the income of 
the estate is not the father’s income. 

Unity of ownership, unaccompanied by joint 
possession on the part of the sons or any other 
right of possession, does not affect the 
character in which the income is received. 
Income from an impartible estate is not jointly 
enjoyed by the party entitled to maintenance 
and the holder thereof. The respective chances 
of each son of the holder to succeed by sur- 
vivorship do not make them all co-owners of 
the income with their father, or make the 
holder of the estate a manager on behalf of 
himself and them, or on behalf of a Hindu 
family of which he and they are some of the 
male members. 

The distinction between property owned by 
an individual Hindu and property owned by 
a Hindu undivided family must be made by 
applying the Hindu law and if the distinction 
in certain cases be somewhat fine and difficult 
to draw it is all the more necessary to keep 
close: to the Hindu law. Broader or more 
general notions of ownership than the Hindu 
law affords are not to determine the matter 
in cases falling under the Indian Income-tax 
Act, because the distinction under the Act 
takes its meaning from the Hindu law. _ 

Property though impartible may be the 
ancestral property of a joint Hindu family 
governed by the Mitakshara. The ssucces$ 
in such cases falls to be designated according 
to the ordinary -rule of the Mitakshara. The 
estate retains 1ts character of joint family 
property and devolves by the general law upate 
that person who being in fact and in law 
joint in respect of the estate is also the senior 
member in the senior line. The owner of the 
estate is *%the Hindu undivided family. 
COMMISSIONER OF INCOME-TAX, PANJAB v. 
KRISHNA KISHORE. 44 Bom.L.R. 196(P.C.). 


Maintenance—Sudra joint jamily—Whe- 
: “a 
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ther junior male members entitled to main- 
tenance from impartible property—Illegitimate 
son whkether aurasa son. 

The defendant was the holder of a Hindu 
impartible estate which belonged to a Sudra 
joint family. The plaintiffs were the illegiti- 
mate sons (ddst putras) of V, a younger 
brother of the defendant’s grandfather, a pre- 
vious holder of the estate. The defendant’s 
grandfather had entered into a deed whereby 
he covenanted to pay a monthly allowance to 
each of his three younger brothers including 
V, for life. The deed so far as it concerned 
V provided that “after the life of the said V, 
his purusha santhathi shall, in perpetuity, be 
paid the same allowance... Should any of the 
said three branches of our family become ex- 
tinct by the total absence of purusha santhatht 
either by way of aurase or by way of adop- 
tion, the allowance being paid to that branch 
shall be stopped....” On a claim by the 
plaintiffs to be paid the allowance under the 
deed or in the alternative their right to be 
paid maintenance out of the impartible estate 
under Hindu law :— 

Held, (1) that the reference to the words 
“ purusha santhathi” in the deed meant legi- 
timate or adopted sons; and the plaintiffs 
being the illegitimate sons of V, were not en- 
titled to any-maintenance under the deed ; 

(2) that in the absence of a special custom 
the plaintiffs were not entitled to maintenance 
even under the Hindu law. 

KRISHNA YACHENDRA v. RAJESWAR RAO. i 
44 Bom. L.R. 551 (P.C.). 


HINDU LAW, JOINT FAMILY PROPERTY 
—Essenttals of. 

Under the Mitakshara the right of members 
of the coparcenary, in partible property, while 
the family is joint is characterised by unity 
of ownership (community of interest) and 
unity of possession. Before partition, the right 
of brother, son or nephew of the karta may 
be called and often is called a right to be 
maintained, but it is the same right as the 
karta has himself. Unity of possession is the 
basis of their right, which is a right to live 
upon the fruits of their own property. The 
karta has no special interest therein: there is 
community of interest and each coparcener 1s 
in joint possession of the whole. The right of 
son or nephew in the income is not a right to 
an exact fraction of the income: the karta 
may well spend more on a son whose family 
is large*or who has special aptitude or neces- 
sities. But, however wide his discretion within 
the extensive range of family purposes, he has 

o right to apply any part of the income to 
other purposes; and is liable” in appropriate 
proceedings to make good to the other mem- 
bers their shares of such.sums which he has 
actually misappropriated. For this purpose it 
is irrelevant to consider whether and in what 
circumstances the remedy is available apart 
from partition: the question is of right, not 
of remedy. The various powers of manage- 
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ment as karta, though given even to the 
father, confer on him no larger interest in ihe 
income or the corpus and no larger rights of 
enjoyment on his own behalf. 

The holder of an impartible estate, however, 
stands in no such relation to those of the 
junior male members of the family who are 
entitled to maintenance. Single heir succes- 
sion is inconsistent with any son having the 
same right in respect of income as he .would 
have had in the income of partible property. 
The right to maintenance in the former case 
is a right of a different character from that of 
a co-sharer to enjoy his share and live upon 
his own property by way of joint possé@ssion. 
The son’s right of maintenance out of imparti- 
ble property cannot be accounted for as an 
original and separate right untouched when 
custom takes away his right to joint posses- 
sion, It is not something that is left afler 
something else has been subtracted. It is a 
different right given sometimes to sons only 
and sometimes to others in consequence of the 
impartible character of the property; being 
sometimes a right qf maintenance simply, and 
sometimes a right to a maintenance grant of 
lands. It can only be ascribed to custom. It 
may be excessive to say that there is no co- 
parcenary but it is certain that there is no 
joint possession. 

It does not follow from the above that this 
right is conferred or is available independently 
of membership of the joint family. There is 
no question of joint possession, but if “ unity 
of ownership” be severed—by relinquishment 
on the part of the junior member—even close 
relationship would not satisfy the custom. 
Enjoyment of the maintenance is prima facie 
an affirmation that the right to succeed by 
survivorship persists just as a maintenance 
grant may well be evidence negativing separa- 
tion at least at the date of the grant. - 
COMMISSIONER OF INCOME-TAX, PANJAB v. 
KRISHNA ‘KISHORE, 44 Bom.L.R. 196 (P.C.). 


———Business—Business by a member of the 
family—Presumption about such business, 
Under Hindu law, though a business, if it 
belong to a joint family, is an item of joint 
family property, special considerations apply 
to the question whether or not a business be- 
longs to the family or to the individual mem- 
ber who carries it on. If it be a joint family 
business, then all the members of the family 
are liable for its debts upon the terms and to 
the extent laid down by the Hindu law. Whe- 
ther or not it can be said that if a joint fa- 
mily is possessed of some joint property, there 
is a presumption that ang property in the 
hands of an individual member is not his se- 
parate individual property but joint property, 
no such presumption can be applied to a busi- 
ness. A member of a joint undivided family 
can make separate acquisition of property for 
his own benefit and, unless it can be shown 
that the business grew from joint family pro- 
perty, or that the earnings were blended with 
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joint family estate, they remain free and 
separate. 


Jointness in a family can be proved by evi- 
dence that the business was carried on as a 
family business, by proof that the profits were 
treated as joint family property being brought 
to one account or divided among the members. 

It is difficult to lay down an abstract pro- 
position of Jaw which will govern every case 
however different its facts. The amount of 
evidence necessary to shift upon the other side 
the burden of displacing it may be very small 


but will necessarily vary according to the facts 
of each case. 


Where positive prima facie proof of joint- 
ness has been given, considerations of the 
‘usurpation of power by a senior and managing 
member or of the -practice of opening family 
business’ in the names of one or more mem- 
bers of the family, may render very harmless 
entries which otherwise may appear to disprove 
jointness. But they do not provide a formula 
whereby jointness can be proved. No pre- 
sumption can readily be made that the conduct 
of a managing member is contrary to his duty 
towards a junior member or that the acquies- 
cence of the junior would readily be obtained. 


A joint family can hardly be supposed to 
Say to a junior member by the mouth of its 
managing member, “We will lend you this 
money to buy a house but on the terms that 
you repay the money and we get the house as 
well” Or “We will give you money to buy 
stock for our cloth shop but you will repay 
the money and account for the cloth in the 
usual way.” It is readily intelligible, how- 
ever, that a junior member wanting, for exam- 
‘ple, to buy a house should be told that he can 
have the money as a loan though the family 
does not want to invest in another house and 
cannot afford to let him have the money as 
‘an ordinary family expense (i.e. to be received 
without any lability to account and by way 
of enjoyment of his share in the joint family 
property) or as a distribution of profits from 
a. business in which he is a joint proprietor. 
In like manner a junior member minded to 
‘commence a business might well be told that 
the family do not want to engage in the parti- 
cular venture proposed or to be responsible for 
the debts incurred in connection therewith, but 
that a certain sum could be provided on loan 
ta enable the venture to be carried on by the 
junior on his own account, These instances 
may serve to show how wrong it would be to 
jump to the conclusion that what appears to 
be a loan is not in truth a loan because there 
is a joint bysiness or some other joint proper- 
ty. In such case the junior member upon a 
partition will be entitled to his share in the 
assets of a joint business which made the loan 
including the debts due from or money re- 
covered from himself. There is no more para- 
dox in this than already lies in the fact of the 
family or firm having made him a loan. 
BHURU, MAL v. JAGANNATH. - 

44 Bom.L.R. 767 (P.C.). 
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-Deposit in name of husband and wife— 
Deposit payable to husband, or to wife on his 
death—Whether deposit operates as gift to “wife 
Advancement in India—Gift—Transfer of 
Property Act (IV of 1882), Sees. 19, 122, 123. 

A Hindu, in a joint Hindu family consisting 
of himself, his wife, and his son, deposited a 
sum of money in his name and in that of his 
wife, under a receipt which stated that the 
depositor “is the owner of the money. After 
his lifetime [the wife] is to get the same.” 
The depositor having died, the money was 
claimed by the widow as well as the son :— 

Held, (1) that the ownership of the money 
deposited depended on the source from which 
it came ; 

(2) that the wife having. no interest in the 
money at the time it was deposited, it was 
either the depositor’s money or the joint pro- 
perty of himself and his son; 

(3) that the mere fact that the deposit 
was made in the name of the wife did not 
show that a gift to her was intended ; 

(4) that though the words used in the 
receipt indicated a bequest rather than a gift 
of the money, the depositor as a Hindu father 
had no power to make a will in respect of 
joint family property ; 

(5) that in order to operate as a gift under 
the combined operation of ss. 19, 122 and 123 
of the Transfer of Property Act, 1882, there 
should be a transfer of the ownership of the 
property to the donee (i.e, the wife) during 
the life-time of the donor; 

(6) that the recital of the depositor’s own- 
ership combined with the recital that it was 
only after his death that the wife was to get 
the money, made it impossible to hold that a 
gift to her was intended. 


KESHAVLAL v. BAI DAHI. 44 Bom.L.R. 839. 


HINDU LAW, MAINTENANCE—Impartible 
estate. 

The rights of maintenance out of an impar- 
tible family estate—however little they may 
be and to whichever number they be extended 
—will not be enjoyed or enjoyable by anyone 
who has ceased to be joint in respect of the 
estate. 

COMMISSIONER OF INCOME-TAX, PANJAB v., 
KRISHNA KISHORE. 44 Bom.L.R. 196 (P.C.). 


——-—_——_Widow-—Arrears. 

' The fact that a young Hindu widow leaves 
her husband’s house and goes to reside with 
her parents in no way affects her righ to main- 
tenance. Nor is it any grouad for reducing her 
amount of future maintenance. 

The Courts dealing with claims for arrears 
of maintenance have a very large discretif? 
to grant or withhold those arrears with special 
reference to the urgent need and necessities of 
the widow. 

DATTATRAYA v. LAXMAN. 44 Bom. L.R. 527. 
—-_—Impartible estate. See HINDU LAW, 
IMPARTIBLE PROPERTY. 44 Bom.L.R. 551 (P.C.). 
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HOUSE-TAX, arrears of, suit to recover. See 
MUNICIPAL Acr (District), S. 87. 
44 Bom. L.R, 849. 


HUSBAND AND WIFE, deposit of money in 
name of wife, effect of, See HINDU Law, 
JOINT FAMILY PROPERTY. 44 Bom.L.R. 839. 


IDOL—Capacity to hold property. 

It is well settled that family idols may. be 
endowed with property without any question 
of a public trust arising. The same may be 
true of some idols which are not family idols. 
AMARDAS v, HARMANBHAI. 44 Bom.L.R. 643. 


INCOME-TAX ACT (XI of 1922), S. 8. See 
INCOME-TAX ‘Act, S. 9. 44Bom.L.R. 196 (P.C.). 


S, 9—* Owner”—"“ Buildings and lands 
appurtenant thereto ”’—Inierpretation—Pro per- 
ty-—limpartible estate—Income from rent of 
houses—Interest on securities—Imparttble estate 
belonging to undivided Hindu family—Rule of 
primogeniture—Income in hands of karta whe- 
ther individual income or as belonging to family 
—Maintenance to junior members—Contrast 
between impartible estate and coparcenary pro- 
perty. 

Where an assessee succeeds to an impartible 
estate by the rule of primogeniture prevailing 
in his family which consists of himself and 
his sons and which is governed by the Mitak- 
shara, the income derived from rent of houses 
belonging to the impartible estate is not 
chargeable in his hands in the status of an 
“individual” but is chargeable as the income 
of a Hindu undivided family, for the purposes 
of s. 9 of the Indian Income-tax Act, 1922. 
As regards interest on securities collected by 
the assessee, he is chargeable as an “ indivi- 
aua ” for the purposes of ss. 8 and 12 of the 

ct. 

In so far as the assessee’s income derived 
from interest is chargeable as his individual 
income, his other “ personal” income can be 
clubbed together with it for a combined assess- 
ment. 

The phrase “property of which he is the 
owner” used in s. 9 of the Act is not to be 
read as meaning “of which annual value he 
is the owner”. 

‘The income of an impartible estate is not 
income of the undivided family but is the 
income of the present holder notwithstanding 
that he has sons from whom he is not divided. 
COMMISSIONER OF INCOME-TAX, PANJAB v. 
KRISHNA KISHORE. 44 Bom.L.R. 196 (P.C.). 


————S, 10(2) (ix)—Expenditure for the pur- 
pose of earning profits or gatns—Deduciion 

m income-tax—Suit by money-lender— 

hether money stock-in-trade of money-lender 
—Suit by shareholders of borrowing company 
Expenses incurred in defending suii—Such 
expenses not liable to tax. è 

The assessee, a money-lender, lent a sum of 
money to a company. He sued the company 
on the loan and obtained a decree in 1929. 
Some of the shareholders in the company sued 
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the assessee for damages, the claim arising out 
of the money-lending in respect of that loan. 
That suit was decided in favour of the assessee- 
in 1931. In making a return of his income- 
for 1931-32, the assessee claimed to deduct the 
expenses incurred by him in defending the se- 
cond suit, under s, 10(2) (ix) of the Indian. 
Income-tax Act, 1922 :— 

Held, that the assessee’s defence to the se-- 
cond suit was just as essential for the full 
protection of his rights as the creditor in the- 
loan, as was his earlier suit for the recovery of 
the loan; and that therefore he was entitled’ 
to the deduction claimed because the expenses 
were incurred by him solely for the purpose of 
earning the profits or gains of the money*lend- 
ing business, 

COMMISSIONER OF INCOME-TAX, BIHAR AND: 
ORISSA v. SIR KAMESWAR SINGH. 
44 Bom.L.R. 776 (P.C.). 
———S§, 12. See INCOME-TAx Act, S. 9. 
44 Bom.L.R. 196 (P.C.). 





S. 54—Public servant—Disclosure of in- 
jormation—Documents treated as confidential— 
Police-officer seizing such documents—Whether- 
such documents can be produced in evidence— 
meaning of public servant. 

Section 54 of the Indian Income-tax Act, 
1922, provides two things: first of all, that 
the documents ‘specified in the section shall” 
be treated as confidential, and, secondly, 
that no Court shall require a public servant 
to produce them. It does not enact that the- 
documents referred to are inadmissible in evi-- 
dence. In providing that the documents 
are to be treated as confidential, it means- 
only that they are to be treated by the- 
income-tax , authorities as confidential. 

The section says that the Court cannot- 
require any public servant to produce the 
documents ; but if a document can be given 
in evidence, without requiring a public ser- 
vant to produce it, there is nothing in the- 
section to preclude that from being done. 

There is nothing in the section to prevent 
a police officer from producing a document 
lawfully seized from the income-tax autho- 
rities, which those authorities themselves 
would not be able to produce. 

The “public servant” referred to in the- 
section is a public servant to whom disclosure 
has been made under the Act. ə 
EMPEROR v. OSMAN CHOTANI. 


44 Bom.L.R. 618.. 
INDEMNITY, contract of. See CONTRACT- 
Act, S, 124. 44 Bom.L.R. 703. 


e 
INDIAN PRESS (EMERGENCY POWERS)- 
ACT (XXIII of 1931), S. 18(1)—News-sheet - 
—Maker—Printer of news-sheet is not ifs- 
maker, 

The printer of a news-sheet is not its ma- 
ker within the meaning of s. 18(7) of the In-- 
dian Press (Emergency Powers) Act, 1931. 
EMPEROR v. ISMAIL, 44 Bom.L.R. 799. 


1942. ] 


INDIAN STATE, trustees in an, cannot be 
removed by High Court in British India. See 
‘CHARITY. . 44 Bom.L.R. 466. 


INJUNCTION cases, basis of advocate’s fees. 
See ADVOCATE, FEES. 44 Bom.L.R. 459 (S.B.). 


INSOLVENCY ACT (PRESIDENCY) (IH of 
1909), S. 7—Effect of proviso—Question of title 
between Official Assignee and stranger to in- 
solvency——Determination in civil suit. 

It is not the practice of the Insolvency Court, 
governed by the Presidency-towns Insolvency 
Act, 1909, to embark on an enquiry involving 
questions of title between the Official Assignee 
and a stranger to the insolvency. Such an 
enquiry can best be undertaken in a regular 
suit between the parties. 

_ The effect of the proviso to s. 7 of the Pre- 
sidency-towns‘ Insolvency Act, 1909, is that 
when a person who is examined under s. 36 
of the #ict denies the claim of the Official 
Assignee to any property in his possession, the 
-Official Assignee can proceed against him only 
by way of suit unless he submits to the juris- 
diction of the Insolvency Court. 

In ze BALUBHAI. 44 Bom.L.R. 171. 


INSOLVENCY ACT (PROVINCIAL) (V of 
1920), S. 75—District Judge—Appeal—Setting 
aside order of adjudication passed by subordi- 
nate Court—High Court—Second. appeal— 
Civil Procedure Code (Act V of 1908), Sec. 
100; 0O. XXII, r. 4—Insolvent—Death—Right 


ito contest adjudication not a personal righi— - 


Heirs of insolvent can contest adjudication in 
appeal—Maxim—Actio personalis moritur cum 
persona—Inepplicability to insolvency proceed- 
ings. l 

No second appeal lies to the High Court 
from an order passed in appeal by a District 
Judge setting aside an order of adjudication 
made by a subordinate Court. 

The right to contest-in appeal an order of 

adjudication of a person as an insolvent is 
not a purely personal right of the insolvent 
-with the effect that the appeal abates on his 
death. The maxim actio personalis moritur 
cum persona has no, application to insolvency 
proceedings, 
KANTILAL v. RAJNIKANT. 44 Bom.L.R. 132. 
INSOLVENCY RULES (BOMBAY), r. 180(b) 
—Insolvent—Scheme of arrangement—Oficial 
Assignee—Commisston—Change in rates of com- 
whisston after sanctioning of scheme—Whether 
Official Assignee entitled to charge changed rate 
of commission. 

At the date on which a scheme of arrange- 
ment was sanctioned by the Court, the Official 
Assignee was entitled to charge commission 
at the rate of thite per cent. on the amount 
paid in pursuance of the scheme. Shortly 
afterwards the rule was amended by raising 
the rate to five per cent. The Official Assignee 
having claimed that he was entitled to the 
enhanced rate of commission on the amounts 
paid under the scheme after the change in the 
rate was made :— 
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INSOLVENCY’ RULES, r. 180(b)—(Conid.) 


Held, that the Official Assignee was entitled 
to charge commission at the rate prevailing 
ee the amounts were paid, that is, five per 
cent. e 
OFFICIAL ASSIGNEE, BOMBAY v. MOTILAL. 

44 Bom.L.R. 591. 


INSTALMENT DECREE, fatlure to pay— 
Creditor to elect whether he executes whole 
decrea or decree by instalments—Election of 
Tight once made is conclusive—Alternative 
rights—Alternative remedies, election of—In- 
dian ,Limitation Act (IX of 1908), arts. 181, 
182. 


Where a decree payable by instalments pro- 
vides that in default of payment of any one 
instalment the whole of the amount then due 
can be recovered at once, and on such default 
the decree-holder elects to recover the whole 
amount due, he is bound thereafter to execute 
the decree to recover the whole amount in one 
sum, and it is not open to him to apply sub- 
sequently to recover the amount in in ents 

Hence, where such a decree-holder applies 
to execute the decree for the whole sum, a 
subsequent application to execute the decree 
must be made for the whole sum and within 
the time provided by the law of limitation 
after the disposal of the first application. 

MANT v, GURURAO, 44 Bom.L.R. 880. 


Default clause—Election by decree-holder 
to execute whole decree on defauli—Such elec- 
tion conclusive—Subsequent confirmation of 
décree on appeal does not affect electton— 
Indian Limitation Ack (IX of 1908), art. 182. 


A money decree made payable by instalments 
provided that in default of payment of three 
instalments the whole amount remaining due 
under the decree could be recovered at once. 
Default having been made in payment of three 
instalments, the decree-holder applied to re- 
cover the whole amount due, but the applica- 
tion was dismissed on June 22, 1934. Mean- 
while the defendant appealed from the decree, 
but the decree was confirmed on July 31, 1934. 
On August 6, 1937, the decree-holder applied 
again to execute the decree, when it was _ob- 
jected ‘that the execution was barred by limi- 


tation :— — 

Held, upholding the objection, that the de- 
cree-holder having elected to execute the decree 
as a whole, the decree ceased to be a decree 
payable in instalments; that the confirmation 
of the decree on appeal had not the effect of 
converting a decree ‘which had ceased to be 
an instalment decree into an instalment decree 
again ; and that the second application having 
been made more than three years from the 
date of the disposal of the first application Qi» 
of the confirmation of the decree on appeal 
was barred by limitation. ` 
LAXMAN v. PARVATIBAI. 44 Bom.L.R. 903. 


JAIL MANUAL, r. 392—Invalid. 
Rule 392 of the Jail Manual is invalid. 
EMPEROR v. BABIBAI. 44 Bom.L.R. 807. 


S 
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JAINS, adoption—Custom. 

Among Jains in the Bòmbay Presidency the 
widow of a coparcener in a joint family is 
competent to adopt a son without the authori- 
ty of her husband and without the consent of 
his ecoparceners. The customary law of the 
Jains in Marwar is the same. It governs the 
Visa-Oswal Jains, who originally belonged to 
the Jodhpur State but migrated to the Thana 
district in the Bombay Presidency. 
SUGANCHAND v. MANGIBAI. 44 Bom.L.R. 358. 


JOBBER in a textile mill is a labourer. See 
CIVIL PROCEDURE CODE, S. 60. 
44 Bom.L.R. 264. 


JOINDER of defendants. 
DURE CODE, O. I, r. 3. 


See CIVIL PROCE- 
áá Bom.L.R. 874. 


JURY, non-direction. See PENAL Cops, S. 376. 
44 Bom.L.R. 216 (F.B.). 


LAND in cantonment. See CANTONMENT 
LAND, ACQUISITION OF. 44 Bom.L.R.:788 (P.C.). 


LAND ACQUISITION ACT (I of 1894), S. 23 
—Land—Compulsory acquisttion—Compensa- 
tion—Market value of land—Mode of fixing 
market value—Land subject, to easement o7 
restrictive covenants—Valuation of easement— 
Valuation of restrictive covenants—Freehold 
land—Leasehold land—Differential value of— 
Potential value—Value of severance of land— 
Land acquired to be valued as a whole. 

The market value of the land referred to in 
s. 23 of the Land Acquisition Act, 1894, means 
the market value of the concrete piece of land 
to which the notification issued under s. 4‘ of 
the Act applies, and not separate interests in 
it. The normal ‘method contemplated by the 
Act for assessing compensation is to take the 
market value of the land, and then to appor- 
tion it amongst the different interests,. The 


Act, however, does not lay down any hard and. 


fast rule, and it may be desirable, in special 
cases, to adopt a different method, viz. by 
valuing each interest in the land separately. 

Where Government acquires land, which is 
subject to an easement, it has to pay compen- 
sation to the landowner, that is, the owner of 
the servient tenement, and also to the owner 
of the easement. The value of the easement, 
however, bears no relation to the value of the 
servient tenement. 

Section 23 is not in terms exhaustive. It 
only says that in determining the amount of 
compensation to be awarded for land acquired 
under the Act, the Court shall take certain 
tatters into consideration ; it does not direct 
that no other matter may be taken into account. 
The Court may, in special cases, take other 
matters into consideration. If the owner of an 
asement claims compensation for the acquisi- 
ion of his easement, he is entitled under the 
Act to compensation, which will be the value 
of the easement to him. If the easement is of 
no great value, then Government may acquire 
both the servient tenement and the easement 
at a price which is less than the market value 
of the land free from the easement. The in- 
creased value arising from the union of inte- 
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LAND ACQUISITION ACT, S. 23—(Contd.) 


rests belongs necessarily to Government in 
whose lands the union takes place. ` i 
The restrictive covenants imposed upon a 
land under acquisition must prejudicially af- 
fect the value of the land. Although they may 
be of no benefit to the holder, it cannot be said 
that their existence depreciates the land by 
only a nominal sum. 
There is nothing in the Land Acquisition 
Act to suggest that any person interested is to 
be paid for anything except the interest which 
he possesses. Therefore, if a claimant only pos- 
sesses an interest in land subject to restrictive 
covenants, he can only be paid compensation: 
for such land. eon 
The difference between a freehold pięce of 
land and a piece of land leased for 999 years 
at a nominal rent and with no restrictive cove- 
nants is purely sentimental. Where there are 
restrictive covenants, as time passes and lands 
change hands, it becomes difficult tò enforce 
covenants between freeholders, whilst it is not 
difficult to enforce covenants between lessees. 
Covenants are more detrimental in the case 
of leaseholds than in the case of freehold, and 
therefore increased value should be allowed for 
the land to be acquired which is freehold than 


if it is leasehold. 


The fact that the potential value of the land 
to be acquired is likely to affect only a single 
purchaser, who may be the person acquiring 
the land under the Act, does not prevent that 
potential value from being taken into account 
in fixing the market value. Such potential 
value, however, cannot take into account.a 
possible difficulty in which the lessee of the 
land without any amenities may find himself 
that on the determination of the lease he will 
either have to buy the freehold or to pay for 
the removal of his building. 

Where the portion of land acquired enjoys 
wide frontage on its two sides and leaves the 
remainder in the hands of the claimant only 
with a very small frontage on one side, the 
claimant is entitled separately in respect of 
severance. It does not follow that compensa- 
tion allowed on the basis that the land acquir- 
ed has a certain frontage will cover the whole 
of the damage occasioned to the remainder of 
the land by reduction of the frontage. 


GOVERNMENT v. CENTURY Spc. & MFG. Co. 
LTD. 44 Bom.L.R. 57. . 


LAND IMPROVEMENT LOANS ACT (XIX 
of 1883), S. 7(1)(a)—Loan—Recovery—Ae- 
rears of land revenue—Borrower means borrow- 
er for tima being—Indian Limitation Act (IX 
of 1908), art. 29—“ Legal process ’’—Interpre- 
tation—Procedure of Court—Bombay ‘Land 
Revenue Code (Bom. V of 1879), Sec, 154— 
Collectors action to recoyer land revenue— 
Collector, not Court.. : 

Section 7 (1) (æ) of the Land Improve- 
ment Loans Act, 1883, provides that all loans 
granted under the Act shall be recoverable 
by the Collector from the borrower as if they 
were arrears of land revenue due’ by him. 
The borrower referred to in the section 
means the borrower so long as he remains 


1942. | 


LAND IMPROVEMENT LOANS 
S. 7(1)(a)—(Contd.) 


in that position, that is to say, the borrower 
for the time being. If the contract with 
the original borrower is discharged, and a new 
borrower is substituted, the above provision 
applies to the new borrower. 

In art. 29 of the Indian Limitation Act, 
1908, the expression “legal process” denotes 
procedure by some sort of Court, and does 
not mean according to law, or that any 
process taken according to law is legal pro- 
cess. The article therefore applies only to 
seizure under a process issued by a Court, 
which may include a revenue Court. The 
Collector acting under s. 154 of the Bombay 
Land Revenue Code, 1879, is not acting as 
a Cotrt but as.a creditor. He, as the officer 
entitled to recover arrears of land. revenue, is 
given power to seize the defaulter’s goods, 
and is in a position analogous to that of a 
creditor? who is given power under the con- 
tract to seize his debtors goods, if his 
moneys are not paid. 

SHIVRAO v, SECRETARY OF STATE. 
44 Bom.L.R. 668. 


LAND REVENUE CODE (Bom. V of 1879), 
S, 37. See WASTE LANDS. 


ACT, 


44 Bom.L.R. 295. 
-mD 61. See. LAND REVENUE CODE, 
S. 202. 44 Bom.L.R. 295. 
———-§, 65. See LAND REVENUE CODE, 
S. 211. 44 Bom.L.R. 408. 
——S. 66. See LAND REVENUE CODE, 
S, 202. 44 Bom.L.R. 295. 
——~-§, 68. See LAND REVENUE CODE, 
S. 202. 44 Bom.L.R. 295. 
——§, 79A. See LAND REVENUE CODE, 
S. 202. 44 Bom.L.R. 295. 





S. 86—Morigagor executing rent note in 
favour of mortgagee and making latter superior 
holder—Application by mortgagee under s. 86 
to recover arrears of rent-—Sale of mortgagor's 
equity of redemption by order of Collector— 
Whether sale permissible—Civil Procedure 
Code (Act V of 1908), O. XXXIV, t. 14—Rule 
whether applicable to such sale—Construction. 

Where a mortgagee lets the mortgagor into 
possession of the mortgaged property under 
a rent note and obtains from the Collector, 
under s. 86 of the Bombay Land Revenue 
Code, 1879, an order for assistance for re- 
covery of arrears of rent, in execution of 
which the property is sold, the sale becomes 
binding on *the mortgagor, notwithstanding 
the provisions of °O, XXXIV, r. 14, of the 
Civil Procedure Code, 1908. 

Plaintiffs mortgaged certain lands to the 
defendant and on the same day on which the 
mortgage deed was passed one of the plaint- 
iffs passed a registered rent note to the 
mortgagee and took possession of the lands. 
The rent fell into arrears and the defendant 
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LAND REVENUE CODE, S. 86—(Contd.) 


as superior holder made an application for 
assistance to the Collector under s. 86 of the 
Bombay Land Revenue Code, 1879. The 
Collector made an order in his favour® for 
recovery of the rent, and under that order 
the plaintiffs’ equity of redemption was sold 
under the provisions of the Code and was 
purchased by the defendant ‘mortgagee. The 
plaintiffs filed a suit for a declaration that 
the sale of the equity of redemption in the 
revenue proceedings was invalid ånd not 
binding upon them as mortgagors. They 
contended that it was not open to the re- 
venue authorities in granting assistance to 
order the sale of their equity of redemption 
and that such an order would conflict with 
the principle underlying O. XXXIV. r. 14, of 
the Civil Procedure Code, 1908 :— 

Held, that there was nothing in the Bom- 
bay Land Revenue Code which prevented 
the Collector from directing the defaulting 
tenants’ interest in the land to be sold to 
recover the amount payable to the defendant 
who was the superior holder, and that the 
powers of assistance which the Collector had 
under s. 86 of the Bombay Land Revenue 
Code were in no way fettered by the provi- 
sions of O IV, r. 14, of the Civil 
Procedure Code. 

44 Bom.L.R. 597. 


RAMA v. MAHADEVA, - 
See LAND REVENUE CODE, S. 86 
44 Bom.L.R. 597. 


——-——§, 154. See LAND IMPROVEMENT LOANS 
Act, S. 7(1) (a). 44 Bom.L.R. 668. 


——_+—§, 202—Eviction—Notice by Government 
—Such notice whether amounts to “ decision or 
order”’—Appeal by aggrieved party. 

It is competent to Government to pass an 
order for eviction of a person who is wrong- 
fully in possession of land belonging to Govern- 
ment by giving him the notice as prescribed 
in s. 202 of the Land Revenue Code, 1879. 
That notice amounts in fact to a “ decision 
or order”, within the meaning of the expres- 
sion as used in s, 204, of the Government to 
evict the person who is in such wrongful pos- 
session. There is no provision in the Land 
Revenue Code that before the notice under 
s, 202 is given, the Government should actu- 
ally pass an order and communicate it to the 
party concerned before giving such notice. It 
is open to the Government to pass an order 
in the form of a notice, and as provided by 
s. 202 to serve it on the party concerned. Jf 
that is done, the Government must be deemed 
to have complied with the provisions of the 
Land Revenue Code. 

As a landlord Government possesses larger 
powers than those of a private landlord. T 
latter has na power to summarily evict a ten- 
ant who is holding over. The Government 
have, however, the power to do so under the 
Land Revenue Code, eg. ss. 61, 66 and 79A 
of the Code. At the termination of the period 
for which a particular land has been granted 
by the Government to any person, it is open 
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LAND REVENUE CODE, S.*202—(Contd.) 


to the Government to give him a notice to 
vacate it on the expiry of the period, and if 
the holder. still remains in possession after its 
expiry, he must be deemed to be holding the 
land in wrongful possession. In a case like 
this, the Government is entitled to give a 
notice ad required by s. 202, and to follow it 

‘up by the remedy of summary eviction under 
s. 61 ‘of the Code. 

The combined effect of sa 61, 68 and 202 
of the Land Revenue Code is that the Govern- 
‘ment haye the power before as well as after 
the enactment of the Code to grant lands to 
occupants on certain terms and conditions, 
that if a grant was made for a certain period, 
the Government would be entitled to resume 
the land at the expiration of that period, that 
any occupation’ of the land thereafter would 
be a wrongful occupation for which the holder 
would be liable to summary eviction, and that 
if the Government decide to evict such person 
they can do so by giving him a notice under 
s. 202. Such a notice amounts to, a “ deci- 
sion or order” of the Government to evict a 
person who is in occupation of the land after 
“his right had ceased to exist. The notice is 


not a mere communication to hand over -pos-” 


session, but it is a decision that the person is 
“bound to hand over possession of the land. 

Where a person claims to remain in posses- 
sion of land belonging to Government merely 
‘on the strength of his long possession in the 
past, though withcut any nghtful title to it, 
Government” has the right to assert their 
<ownership: which has not been divested by the 
-act of the ‘person, and they. have a right of 
‘resumption so long as the person has not 
proved ‘any acquisition of right in him by ad- 
‘verse possession against the Government. 

An order passed by the Collector resuming 
land may be an incorrect order liable to be 
set aside on appeal to the Commissioner ; but 
“it does not follow that because it-is incorrect, 
“it is also invalid or illegal in law. , ' 


A notice of eviction given by Government 
-under s. 202 of the Land Revenue Code 
_ amounts to a decision or order within the 

“meaning of s. 203 of the Code, and the non- 
prosecution of appeals against it is a bar to 

the maintainability of a civil suit under s. 11 
of the -Revenue Jurisdiction Act, 1876. 
“SECRETARY or STATE v. CHIMANLAL. 


44 Bom.L.R. 295. 
———S. 203. See LAND REVENUE CODE, 
5. 202, 44 Bom.L.R. 295. 


pie ae 204— Decision or order Order of 
eviction by Government under s. 203. 

A notice of eviction given by Government 
eminder s. 202 of the Land Revenue Code, 1879, 
-amounts in fact to a “decision or order”, 
within the meaning of the expression as used 
in s. 204 of the Code, of the Government to 
evict the person who is in wrongful posses- 
sion. 

“SECRETARY OF STATE 2. CHIMANLAL, 
’ 44 Bom.L.R. 295. 
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LAND REVENUE CODE, S. 211—Issue of 
sanad based on agreement bétween parties—’ 
Levy of non-agricultural assessment—Subse- 
quent rise in assessment during the. period of 
the sanad—Enhancement of assessment. 
Section 211 of the Bombay Land Revenue 
Code, 1879, has no application to documents 
embodying terms and conditions agreed to 
between the Government and an occupant. 
Where a sanad is issued for a term of years, 
under s. 65 of the Bombay Land Revenue 
Code, on the basis of an agreement between 
the Government ‘and an occupant, charging a 
certain amount of assessment for the permit- 
ted non-agricultural user of the land, it is not 


‘open to the Government to levy enhanced 


assessment during the period of the sanad, 
under s. 211 of the Code. ` 
Olena OF BOMBAY v: MATHURDAS. 

44 Bom.L.R. 405. 


S. 213. 

Maps printed by Government of the differ- 
ent wards of a city are admissible in evidence 
under s. 213 of the Land Revenue Code. 
SECRETARY OF STATE v. CHIMANLAL. 

44 Bom.L.R. 295. 


LAND REVENUE RULES, 1921, r. 43—Land 
for building sites—Whether such iena can be 
granted on restricted tenure—Adverse posses- 
ston—Requisites of. 

Under r. 43.o0f the Land Revenue Rules, 
1921, building sites can be granted on res- 
tricted tenure, i.e. on an inalienable tenure. 
PRABHAKAR v. KRISHNARAO 44 Bom.L.R. 718. 





valuation ‘clause in a, effect of. See 
ARBITRATION Act, S. 2(c), 44 Bom.L.R. 859. 


LETTERS PATENT, cl. 26—Advocate General 
—Certificate—Further consideration of. point of 
law—H igh Court—Review of whole case. 

Where, in a case decided by the High Court 
in its Criminal Sessions, the Advocate Gene- 
ral certifies, under cl. 26 of the Letters Pa- 
tent, that there is a point of law involved in 
the case which requires further consideration, 
the High Court will determine’ the point of 
law, and if it thinks that’ there has been an 
error of law, it will review the whole‘ case and 
pass the requisite judgment and sentence. The 
High Court will, however, set aside the con- 
viction if it is of opinion that the error of 
law has prejudiced the accused. 
EMPEROR v, KASAMALLI. 

44 Bom.L.R. 27 (F.B). 


LICENSE, restaurant, opening of, during pro- 
hibited hour. See PoLice Act ( City), S. 22. 
44 Bom. LR. 228. 





shop, change in the conditions of a, 
issued by Government. See BOMBAY SHOPS 
AND ESTABLISHMENTS ACT, S. 5. 

44 pay 446. 


LIMITATION ACT (IX of 1908), S. 6—Debt 
—Acknowledgment—Plaintiff minor at date of 
acknowledgment—Suit brought withine period of 
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LIMITATION ACT, S. 6—(Contd.) 


dimitation from date of acknowledgment——W he- 
ther such’ suit is within time, 

' Where the plaintiff is a minor, not at the 
date -of the original: cause of action but, at the 
date of the acknowledgment, made subsequent- 
ly by the defendant, he:can, under the com- 
bined operation of ss. 6 and 19 of the Indian 
Limitation Act, 1908, institute a suit within 
the prescribed period of limitation after his 
disability as minor has ceased. 

The defendant became indebted to the plaint- 
iff's father on June 1, 1926. The plaintiff's 
father died on September 10, 1927. On Octo- 
ber 30, 1927, the defendant acknowledged his 
liability to the plaintiff, who was a minor then. 
(On February .1, 1985, the plaintiff, who was 
still a minor, sued by his next friend to recover 
the debt from the defendant. It was contend: 
ed that the suit was barred by limitation :— 

Held, overruling the contention, that the suit 
was within time, because the effect of reading 
ss. 6 and 19 of the Indian Limitation Act, 
1908, together was that the period of limita- 
tion should be reckoned from the date of the 
acknowledgment and not from the date of the 
cause of action. - 
SHANTARAM v. CHINTAMANRAO. 

, i 44 Bom, L.R. 522. 


————S. 10-—Suit under s, 539 of Civil Pro- 
cedure Code (Act XIV of 1882) to appoint 
new high priest of temple and to vest its pro- 
perty in him-—Decree settling.scheme for ma- 
nagement of temple and ‘appointing ‘the new 
high priest trustee of temple property—Temble 
property vested in high priest-—-Whether high 
priest trustee within meaning of s. 10. 

Where by virtue of a decree, passed in a 
suit filed under s. 539 of the Civil- Procedure 
Code of 1882, (corresponding to s. 92 of the 
Civil Procedure Code of 1908), the high priest 
cf a temple is made a “trustee of all the pro- 
perties moveable and immoveable devoted to 
the service.” of the temple God, a suit brought: 
against the widow of the high priest to re- 
cover the amount of certain bonds which were 
vested in her husband in trust for the temple 
falls within the words of s; 10'of the Indian 
Limitation Act, 1908, and is not therefore 
barred by any length of time. ` ° aa 
BAIDYANATHJI Y.: URMILA DEYL `- a o 7a 

i 44 Bom.L.R. 183 (P.C.).- 


* 


—s——S. 19—Promissory note—-Endorsement on: 


mole within three years evidencing part pay- 
meni towards amount of loan—Payment, not in- 
respect of interest—-Payment appropriated by 
creditor towards interest—Suit by’ creditor on- 
promissory note after lapse of three years—En-' 
dorsament on “promigsory note ‘whether ‘acknow-' 
ledgment within .s’ 19—-Mere endorsement of 


payment in respect of nota whether on admis-- 


4 
* 


sion of further liability on note. . 
The decision of the Privy Council in Rama 


Shah v. Lal Chand .(42 Bomi L. R- 640) am-` 
ounts to an ‘authority for ‘the proposition that -~ 
ent made in the- 


an acknowledgment of a pa 
promissor note on which 


R. 121. 


e acknowledgment ' 
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is endorsed, does not amount to an acknow- 
‘ledgment of any further liability on the pro- 
missory note. A payment made merely in, res- 
pect of the amount due on the promissory note 
on which the payment is endorsed may be a 
final payment, earlier payments not having been 
evidenced by endorsement, so that a mere en- 
dorsement of a payment in reŝpect of the note 
does not involve by itself an admission of fur- 
ther liability on the note. 

If the acknowledgment is an acknowledg- 
ment of a part payment of the amount due on 
the promissory note, then that does not imply 
a liability to pay something more under the 
promissory note, and is therefore an acknow- 
ledgment of the right of the creditor to recover 
.something more on the promissory note in 
question. 

Whether in any particular case the docu- 
ment relied upon amounts to an acknowiedg- 
ment must depend on the language of that 
document. <A statement that something has 
been paid “in respect to a promissory nole” 
does not involve any admission that something 
more remains due on the promissory note. On 
the other hand, a payment made in part pay- 
ment or towards payment of the amount due 
on a promissory -note does involve an admis- 
sion that there is something more due, and 1s 
thus an acknowledgment of the right of the 
creditor to sue on the note. 

The plaintiff made a loan of Rs. 1,120, to 
the defendant on April 2, 1933, which was 
entered in the khata of the plaintiff and the 
entry was signed by.the defendant. On April 
10, 1935, an entry was made in the khata in 
these terms: “credited Rs. 30-10-0 on Decem- 
ber 15, 1934, as the price of. paddy. This has 
been credited this day the date April 10, 1935, 
towards the above amount.” This was signed 
by the defendant. The plaintiff filed a suit on 
December 14, 1937, against the defendant on 
the khata of April 2, 1983. On the question 
whether the document of April 10, 1935, 
amounted to an acknowledgment within s. 19 
of the Indian Limitation Act, 1908 :— 

Held, that the phrase ‘towards the above 
amount’ in the khata entry clearly meant 
payment towards-the amount: specified on the 
other side of the .khata as due on the Joan and 
therefore the endorsement .of April 10, 1935, 
amounted to an acknowledgment within s. 19 
of. the Indian .Limitation, Act, and prevented 


tation. 
KESARMAL v, NARAYAN 44 Bom.L.R. 426, 
—————See LIMITATION ACcrT, S. 6. 

ante, an es Pe © -| 44Bom. LR. 522. 


* 


l S. 20. See LIMITATION ACT, S. 29. 
_ 44 Bom.L.R. 138. 





t 
~ 





S. 28. See PATDI ESTATE. . 
A 44 Bom.L.R. 146. 


+ 





Assessment on londs—Demand of high- 
er assessment by. superior holder—-Recovery of 
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assessment through revenue authorities—Suit to 
recover back amount paid—Applicabiltty of 
art, J31—Whether suit to recover assessment 
a suit for possession of property. - 

A suit to recover assessment on lands is 
not a suit for possession of property within 
the meaning of s, 28 of the Indian Limitation 
Act, 1908. 

The plaintiffs were the holders of certain 
lands under the defendants who were the 
superior holders and to whom certain fixed 
assessment was payable. In 1875 the assess- 
ment was increased, In 1889 the higher assess- 
ment, which up to that time was not paid by 
the plaintiffs, was demanded by the defendants 
but was refused. In 1920 the defendants re- 
covered the enhanced assessment from the 
plaintiffs through revenue authorities. The 
plaintiffs filed a suit against the defendants 
in 1927 for a declaration that the defendants 
were not entitled to recover the enhanced 
assessment and for recovery of the amount 
paid as enhanced assessment. The plaintiffs 
contended that the defendants were barred 
from recovering the assessment under art. 131 
of the Indidn Limitation Act, 1908, and that 
their right to recover the assessment had ceas- 
ed to exist under s, 28 of the Act :— 

Held, (1) that the suit was not a suit for 
possession of property within the meaning of 
s. 28 of the Indian Limitation Act; 

(2) that unless the plaintiffs could bring 
themselves under s. 28, they should fail, 
because the defendants were not taking any 
proceedings in a civil Court to which art. 131 
of the Act could be pleaded as a defence. 
BALKRISHNA v. ANANT. 44 Bom.L.R. 288. 


—-—S, 29—Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), Secs. 3(w), 72—Suit 
against agriculturists on promissory notes—Pro- 
missory notes passed more than six years be- 
fore date of sutt—Endorsements on promissory 
notes of interest paid before expiration of pres- 
cribed period—Whether fresh period of limita- 
tion ta be computed from time of payment of 
interest, . 

Under s. 29 of the Indian Limitation Act, 
1908, the benefit of s. 20 of the Act cannot 
be availed of by a plaintiff in a suit falling 
under s. 3(w) of the Dekkhan Agriculturists’ 


Relief Act, 1879. 
KESHAV v. BHAGWAN. 44 Bom.L.R. 138. 


See CIVIL PROCEDURE CODE, 
44 Bom.L.R. 819. 





ART. 11. 
o7 II, re, 


—_——ART, 14. See BOMBAY REVENUE JU- 
eiSDICTION ACT, S. 11. 44 Bom.L.R. 577 (F.B.). 


———iART. 28—‘‘ Legal process” —~Procedure 
of Court. - 

In art. 29 of the Indian Limitation Act, 
1908, the expression “legal process” denotes 
procedure by some sort of Court, and does not 
mean according to law, or that any process 
taken according to law is legal process, The 
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article therefore applies only to seizure under- 
a process issued by ‘a Court, which: may in-- 
clude a revenue Court. The Collector acting 
under s. 154 of the Bombay Land Revenue 
Code, 1879, is not acting as a Court but as a 
creditor. He, as the officer entitled to recover 
arrears of land revenue, is given power to seize 
the defaulter’s goods, and is in a position ana- 
logous to that of a creditor who is given power 
under the contract to seize his debtor’s goods. 
if his moneys are not paid, 
SHIVRAO SHESHGIRI W. SECRETARY OF STATE. 
44 Bom.L.R. 668.. 


ART. 47—Criminal Procedure Code 
(Act V of 1898), Sec, 145—Proceedings snder 
s. 145 of Code consigned to records on appli- 
cation by parties—No order for possession made 
in proceedings—Applicability of art. 47—Suit 
for mere declaration of title to land—Swit whe- 
ther governed by art. 120—Whether adverse 
possession. be actual or constructive. 

Where in a proceeding under s. 145 of the- 
Criminal Procedure Code, 1898, there has been 
no order for possession of the land in dispute- 
in favour of one of the parties but the case 
has been consigned to records on the applica-- 
tion of the parties stating that there was no 
dispute between them, a suit brought subse- 
quently by one of the parties for declaration. 
of his title to the'land is not governed by art. 
47 of the Indian Limitation Act, 1908. Such 
a suit is governed by art. 120 of the Indian | 
Limitation Act, and not by arts. 142 and 144 
of the Act. 

JAGJIT SINGH v. PARTAB BAHADUR SINGH. 
44 Bom.L.R. 868 (P.C.)... 





———ART. 120. See LIMITATION ACT, 
Art. 47. 44 Bom.L.R. 868 (P.C.).. 
ART. 131. See LIMITATION ACT, 





S. 28, 44 Bom.L.R. 288.. 
ART. 132—Bombay District Municipal 
Act (Bom. UI of 1901), Sec. 87—Atrears of 
house-tax—Claim by Municipality of arrears 
for twelve years before suiti—Wheiher claim 
time-barred—_General sanitary cess—Imposition 
of such cess in form of rate on building or land 
whether permissible—Whether claim to such 
cess governed by art. 132—-Maxim—Enxpressio 
unius est exclusio alterius. P 

A claim to recover arrears of house-tax,. 
which is a rate on buildings, as also a claim 
to recover arrears of general sanitary cess, if 
made a tax imposed in the form of a rate on- 
buildings, both being under s. 87 of the Bom- 
bay . District Municipal Agt, 1901, are first 
charges on buildings in respect of which they 
are levied, and are governed by art. 132 of the 
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The rule expressio unius est exclusio alterius 
has to be applied with great caution, for it is- 
not of universal application and it cannot be 
applied unless the statute by its language shows 


that all things different in genus and? descrip--- 
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tion from those which are enumerated are in- 
tended to be excluded. 
SHIDRAO v. ATHNI MUNICIPALITY. 

44 Bom. L.R. 849. 


~—~———ART. 134B. See PATDI ESTATE, 
44 Bom.L.R. 146. 


—————ART. 142. See LIMITATION Act, 
Art. 47, 44 Bom.L.R. 868 (P.C.). 
——-—-ART. 144. See LIMITATION ACT, 
Art. 47, 44 Bom.L.R. 868 (P.C.). 
~———ART. 158. See ARBITRATION ACT, S. 31. 

44 Bom.L.R. 175. 
——,—ART. 181, See INSTALMENT DECREE, 
FAILURE TO PAY. 44 Bom.L.R. 880. 
—————ART. 182. See INSTALMENT DECREE, 
FAILURE TO PAY. 44 Bom.L.R. 880. 
————S¢e INSTALMENT DECREE, FAILURE TO 
PAY. 44 Bom.L.R. 903. 
—+——ART. 185—Step-in-aid of exécution— 


Decree—Transfer—Attachment of  decree— 
Application to decreeing Court for re-transfer 
of decree—Whether such application is step-in- 
aid of executton. 

The plaintiff obtained on July 2, 1927, a 
decree in the Akola Court for sale of mortgaged 
property situate within the jurisdiction of the 
Jaigaon Court. He next applied to the Akola 
Court for transfer of the decree to the Jalgaon 
Court, and obtained a copy of the decree and 
a certificate of non-satisfaction of the decree. 
On September 3, 1928, he applied to the Jal- 
gaon Court for execution of the decree-by sale 
of the property, but no bidders turned up at 
the Court auction, and the darkhast was dis- 
posed of on March 22, 1933. The plaintiffs 
pleader at Jalgaon took the copy of the decree 
and the certificate, and detained them against 
non-payment of his fees. A judgment-creditor 
of plaintiff then attached the plaintiffs 
decree in execution of his decree in the 
Akola Court. On December 4, 1935, the 
plaintiff applied to the Akola Court for a fresh 
certificate and order of transfer and subject to 
terms imposed by the plaintiffs judgment- 
creditor the decree was re-transferred to the 
Jalgaon Court on March 10, 1936. The plaint- 
iff filed another darkhast in the Jalgaon Court 
on April 24, 1936, to execute his decree. 
question arose whether the application dated 
December 4, 1935, was a’ step-in-aid of exe- 
cution, and saved the subsequent darkhast from 
being barred by limitation :— | ss 

Held, that the application was a step-in-aid 
of execution as it was made to the proper Court 
to get over the difficulty created by the attach- 
ment of the plaint#f’s decree and to obtain a 
further direction ‘authorising the Jalgaon Court 
to execute the decree. ` a 
RAMLAL v. RATANLAL, 44 Bom.L.R. 830. 


LOSS of property after the date of sale and 
before confirmation of sale falls on auction 
purchases SEE CIVIL PROCEDURE CODE, S. 151. 

i ° 44 Bom.L.R. 638. 
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MAHOMEDAN LAW, dower—Non-payment 
—Widow in possesston of husband’s property 
entitled to retain possession till payment of 
dower—Such possession need not be with con- 
sent of heirs—tInterest on dower—Remission 
of dower at husbands funeral—-Dinner to com- 
munity at death—Expenses allowed, 

According to Mahomedan law, a widow 
who ig in possession of hêr husband’s pro- 
perty is entitled to maintain her possession 
against the heirs of her husband until she is 
paid her dower. It is not necessary that such 
possession should be with the consent of her 
husband’s heirs, 

In such a case, the widow is entitled to in- 
terest on the amount of her dower. 

A dower can be remitted by a Mahomedan 
widow at the funeral of her husband by the 
recital of a formula, but such remission must 
be the voluntary act of the widow. The Court 
must be satisfied that she realised what she 
was doing and the consequences of it. 
HASNUMIYA v. HALIMUNNISSA. 

44 Bom.L.R. 126. 


Funeral dinner—Expenses, 

Where on the death of a Mahomedan a 
dinner to the community is prescribed by cus- 
tom, reasonable expenses on that head are ad- 
missible. 

HASNUMIYA v. HALIMUNNISSA. 
44 Bom.L.R. 126. 





MAPS prepared by Government of the differ- 
ent wards of a city are admissible in evidence 
under ss, 36, 83 and 87 of the Indian Evidence 
Act, 1872, as also under s. 213 of the Land 
Revenue Code, 1879. 
SECRETARY OF STATE v. CHIMANLAL, 

44 Bom.L.R, 295. 


oe AND SERVANT, servant, suspension 
of. 
If a master chooses not to terminate a con- 
tract of service of his servant notwithstanding 
dereliction of duty on his part entitling the 
master to dismiss the servant, the master can- 
not by merely suspending the servant refuse to 
pay the wages of the servant during the period 
of the suspension treating the contract as a 
continuing contract. The reason of this rule 
is that there is no implied power in the em- 
ployer to punish a servant by suspension. 

Where, however, the master has the power 
of suspension which he exercises upon a sup- 
posed misconduct of the servant, such suspen- 
sion will inevitably mean the suspension of 
the entire contract and therefore the obliga- 
tions on both sides. 

Where, therefore, the suspension of a mu- 
nicipal employee is rightly ordered and with- 
in the powers of the Municipality and ite 
officers, such suspension involves the suspen- 
sion of payment of wages to the employee 
during the period of suspension. 

PADMAKAMeT MOTILAL v, AHMEDABAD MUNI 
CIPALITY. 44 Bom.L.R. 814. 


MAXIM : Actio personalis mortur cum pet- 
sona—Insolvency proceedings. è 


$ 


964 
` 
MAXIM —( Contd.) 


The maxim actia personalis moritur cum 
_persona has no application to insolvency pro- 


‚ceedings. 
KANTILAL v. RAJNIKANT. 44 Bom.L.R. 132. 





Expressio unius est exclusio alterius 
~——Interpretation,e 

The rule expressio unius est exclusio alterius 
has to be applied with great caution, for it is 
not of universal application and it cannot be 
applied unless the statute by its language shows 
that all things different in genus and descrip- 
_tion from those which are enumerated are in- 
tended to be excluded. 
SHIDRAO NARAYANRAO v. ATHNI MUNICIPALITY. 
44 Bom.L.R. 849. 


MESNE PROFITS, claim for, cannot be split 
off from a claim to recover possession of land. 
See CIVIL PRocEDURE Cops, O. H, r. 2. 
44 Bom.L.R. 735. 
PRON ER law—~Hin- 
us. 

Where a Hindu family migrates from one 

province to another, the presumption is that 
_ it carries with it its personal law, i.e. the laws 
and customs as to succession and family re- 
lations prevailing in the province from which 
it oe The presumption, however, is rebut- 
tabie, 
SUGANCHAND v. MANGIBAL 44 Bom.L.R. 358. 
MINOR, contract by minor—Lease executed by 
guardian of minor during latter's minority-— 
Approval of lease by minor om attaining majo- 
rity and execution of new patta and kabulyat 
between parties—Whether rights of parttes to 
lease governed by subsequent agreement, 

Where a minor on attaining majority con- 
‘firms the lease made by his guardian during 
his minority in respect of his land and strikes 
his own bargain with the lessee by a patta, 
this patta and the corresponding kabulyat 
executed by the parties alone govern the rights 
and liabilities of the parties, and not the ori- 
ginal agreement made with the guardian. 
UMED NARAIN SINGH v. EQUITABLE COAL 
COMPANY, LIMITED. 44 Bom.L.R. 188 (P.C.). 


MORTGAGE, charge—Creation of. 
An agreement for a mortgage does not give 

rise to a charge over the property, and is not 

compulsorily registrable. 

‘HIRACHAND v. KASHINATH. 44 Bom.L.R. 727. 


invalid mortgage—Deposit of title-deeds 
as collateral security for promissory note—Col- 
lateral security bond not registered—Suit on 
mortgage by mortgagee—Subsequent mortgagee 
“Wnpleaded in suit—Prior mortgage held invalid 
but mortgagee held entitled to money decree— 
‘Whether suit against subsequent mortgagee 
sustainable—Mortgage security invalid for want 
of registration whether invalid for dl purposes. 
` Where in a suit on a mortgage the mort- 
gage is held to be invalid but the mortgagee 
is- held entitled to a money decree by virtue 
of a promissory note executed for the loan, 
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the Court should, in such a case, pass only a 
simple money decree against the mortgagor, 
and if a third party is impleaded in the suit 
a subsequent mortgagee, the suit must be dis- 
missed as against such party. In such a suit 
the Court cannot direct a sale of the property 
in suit or make any pronouncement as to the 
validity or otherwise of the mortgage of the 
third party on give such party any relief. 

If a mortgage security be invalid by reason 
of the failure to have it registered, it is invalid 
for all purposes. ) 
KRISHNASWAMI v. KAMALAMMA. 

44 Bom.L.R. 191 (P.C.). 


Sale of property by mortgagor ° after 
gnortgage—Buyer taking possession of property 
—Suit by mortgagee on his mortgage—Buyer 
not made party to suit—Purchase of property 
by mortgagee in execution of decree*Suit by 
morigagee to evict buyer subject to latter's 
right to redeem—Sutt whether sustainable. 

A- mortgagor mortgaged his property to 
plaintiff in 1916, and in 1926 sold his right in 
the property to defendant, who was placed in 
possession. In 1931 plaintiff sued on the mort- 
gage without making the defendant a party to 
the suit and obtained a decree. In execution 
of the decree, plaintiff purchased the property 
at a court-sale in 1936. The plaintiff having 
failed to get possession of-the property sued in 
19358 to evict the defendant subject to the de- 
fendant’s right to redeem him :—~ 

Held, that the plaintiff, whose right to fore- 
close the mortgage was barred by limitation, 
was not entitled to recover possession of the 
property from the defendant unless the latter 
chose to redeem him. 
GANAPA v. TIMMAYA. 44 Bom.L.R. 111. 





MOTOR ‘VEHICLES ACT (IV of 1939), 
S. 11(3)—Motor driver—Licence—Time expiry 
— Renewal of licence sometime after expiry of 
date—Renewal relating back to expiry—-Liabi- 
lity of driver between dates of expiry and re- 
newal of licence, if 

The accused, a motor driver, held a driving 
licence which expired on February 2, 1941. On 
February 17, 1941, he was found driving his 
motor vehicle under the time-expired licence, 
but on that very day he got his licence renewed 
for one year which was done with effect from 
February 2, 1941, On June 15, 1941, a com- 
plaint was lodged against him for driving his 
ee without a valid licence on February 17, 
1941 :-— 

Held, that having granted a licence, which 
dated back to February 2, 1941, Government 
were not in a position to prosecuge the accused 
for not having an effective licence within a year 
from that date. : 

Section 11(3) of the Bombay Motor Vehi- 
cles Act, 1939, has nothing whatever to do 
with the effectiveness of the licence. It mere- 
ly enables a licensee to obtain his licence at a 
lower rate, if he applies within fifteen days of 
the expiration of his old licence. eee 
EMPEROR v. RAMDAS. 44 Bom.L.R. 449, 


1942. } 


MOTOR VEHICLES RULES (BOMBAY) 
1940, r. 93—Goods vehicle—Number of persons 
which such vehicle can carry when empty— 
Conditions under which more than six persons 
may be carried, 

Rule 93, sub-r. (2), of the Bombay Motor 
Vehicles Rules, 1940, made under the Motor 
Vebicles Act, 1939, lays down unconditionally 
the number of persons that' may be carried 
in a goods vehicle, and this sub-rule applies 
even when the vehicle does not happen to 
carry any goods. Sub-rule (4) of r. 93 lays 
down the conditions subject to which more 
than six persons may be carried in a goods 
vehicle. 

EMPEROR v. GULAM RASUL. 44 Bom.L.R. 225. 


MUNICIPAL ACT (BOROUGHS) (Bom. 
XVIII of 1925), S. 3(2)—Building—Weall— 
Enclosure—Wooden fence, whether a building. 

A fence six feet in height and consisting of 
wooden planks attached to posts embedded in 
the earth on the boundary of one’s property is 
neither a “wall” nor an “enclosure”, and, 
therefore, not a “building” as defined in 
s. 3(2) of the Bombay Municipal Boroughs 
Act, 1925, 

Hence, the erection of such a fence without 
the permission of a Borough Municipality does 
not offend against the provisions of s. 123('7) 
of the Act. 

EMPEROR v. HASANBHAI. 44 Bom.L.R. 45. 


S. 34(2)-—-Power to suspend municipal 
servant—Power exercised tightly—Whether 
servant entitled to wages during period of sus- 
pension—Right of servant where employer has 
no power of suspension—Dismissal of servant 
by Municipalsty—Such action whether open to 
review in civil Court. 

If a master chooses not to terminate a con- 
tract of service of his servant notwithstanding 
dereliction of duty on his part entitling the 
master to dismiss the servant, the master can- 
not by merely suspending the servant refuse 
to pay the wages of the servant during the 
period ef the suspension treating the contract 
as a continuing contract. The reason of this 
rule is that there is no implied power in the 
employer to punish a servant by suspension. 

Where, however, the master has the power 
of suspension which he exercises upon a sup- 
posed misconduct of the Servant, such suspen- 
sion will inevitably mean the suspension of 
the entire contract and therefore the obliga- 
tions on both sides. | ; 
e Where, therefore, the suspension of a muni- 
cipal employee is rightly ordered and within 
the powers of the Municipality and its officers, 
such suspension involves the suspension of 
payment of wages to the employee during the 
‘period of suspension. Ses ia x 

The action of ga Municipality in dismissing 
its servants under the authority’ delegated un- 
der the Municipal Act is not open to review in 
a Court of law, provided that the Municipality 
has reasonably acted within its powers, that 
is, the grounds of dismissal are proved, that 
the inquiry against the servant is conducted in 
accordance with the principles of natural jus- 
tice, ahd that the servant is given reasonable 
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opportunity of being heard in his defence. 
Whether that opportunity was given or not. 
would depend upon the circumstances" and 
facts proved. It is, however, not open to a 
party to contend that the evidence led did 
not warrant a drastic action like dismissal, 
for upon that point the Mħmnicipality is the 
sole judge. 
PADMAKANT v. AHMEDABAD MUNICIPALITY. 
44 Bom.L.R. 814. 


r 





S. 58. See MUNICIPAL ACT (BOROUGHS) 
S. 34(2). > 44 Bom.L.R. 814. 


S. 63—Property of public character— 
Public well vested in Municipality by Governe 
ment—Filling in of public well—Stie of well 
whether vests in Government. 

All properties specified in s. 63(2) of the 
Bombay Municipal Boroughs Act, 1925, are 
properties of a public character. They in- 
clude public wells. 

When property of the nature described in 
s. 63 of the Bombay Municipal Boroughs Act, 
1925, and vested by the Provincial Govern- 
ment in a borough municipality, ceases to be 
used for the purpose which led to its vesting, 
e.g. when a public well on its being filled up 
ceases to be used as a public well, the land 
does not on the cesser of such user revert to 
the ‘Provincial Government, but remains the 
property of the borough municipality. 
AHMEDABAD MUNICIPALITY v. GOVERNMENT OF 
BOMBAY, 44 Bom.L.R. 354. 


S. 73(x)—Ahmedabad Municipal Rules, 
y. 241—Water supplied without meter for pur- 
poses of trade—Levy of lump sum—Lump sum 
whether a rate—Validity of r. 344. 

Rule 344 of the Ahmedabad Municipal 
Rules made under the Bombay Municipal 
Boroughs Act, 1925, is ultra vtres of the 
Ahmedabad Municipality. , 

A lump sum, imposed arbitrarily by the 
standing committee of a ‘borough municipality 
on certain trades, and not on the district gene- 
rally, and not depending on the value of the 
property assessed, is not a rate, for the pur- 
pose of s. 73(x) of the Bombay Municipal 
Boroughs Act, 1925. 

MOTIRAM v. AHMEDABAD MUNICIPALITY. 
44 Bom.L.R. 280. 


———S, 91. See MUNICIPAL AcT (BOROUGHS), 
S. 73(*). 44 Bom.L.R. 280. 


S. 98. See MUNICIPAL Acr (Roroucss), 
S. 203. 44 Bom.L.R. 890. 


———S. 99. See MUNICIPAL Act (BOROUGHS), 
S. 203. 44 Bom.L.R. 999. 


S. 123(7)—Fence—Erection. 

The erection of a wooden fence six feet in 
height without the permission of a borough 
municipality does not offend against the provi- 
sions of s. 123(7) of the Bombay Municipal 
Boroughs Act, 1925. 

EMPEROR v, HASANBHAIL. 44 Bom.L.R. 45. 
® 
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MUNICIPAL ACT (BOROUGHS), S. 203— 
Ociroi dues—Recovery by suit—Aliernative re- 
medy— Process”, “such process ”’—Interpre- 
tation, 

Section 203 of the Bombay Municipal Bo- 
rougłs Act, 1925, provides an alternative re- 
medy to make recovery of municipal dues by 
suit. According to the first part of the sec- 
tion that alternative remedy can be adopted 
“in lieu of any process of recovery allowed by 
or under the Act,” provided the person sued 
_ 18 liable to pay.” It can also be resorted to 
in case of failure to realise by process the whole 
or any part of any amount recoverable under 
the provisions of chap, VIII 

The process of recovery of octroi dues other 
than by suit is indicated in ss. 98 and 99 of 
the Act. 

If a current account of octroi dues has been 
kept as required by s. 99, a suit will lie under 
s. 203 for the recovery of municipal dues. 

f no process as contemplated by s. 98 to 
recover the octroi duty is issued, then in lieu 
thereof it is lawful for the Municipality to sue 
under s. 203 in any Court of competent juris- 
diction the person liable to pay the same. 

Under s. 203 the Municipality has the right 
ta sue only a person liable to pay. But the 
liability to pay, in order that the first clause of 
s. 203 may come into operation, may arise in- 
dependently of ss. 98 and 9 the consi- 
deration of the application of the first clause 
of s. 203 the Court has to consider whether 
that liability to sue has arisen under the Act. 
The first clause of s. 203 is not restricted in 
its operation to the process of recovery per- 
missible under chap. VIII. It does not say ‘so 
in terms, The word “process” in the 
clause implies summary process generally. The 
words “such process” in the second clause 
merely refer to the generality of summary re- 
medy conferred by the statute. 

A corporation like an individual has a right 
to enforce its claim by suit unless that right 
is expressly limited or the limitation is clear- 
ly implied, 

A suit to recover octroi dues for goods 
brought within the limits of a borough muni- 
cipality from the defendant who is liable to 
pay is maintainable under s. 203. 

BHUSAWAL MUNICIPALITY v. HINDUSTAN 
CONSTRUCTION COMPANY, BOMBAY, 
44 Bom.L.R. 890. 


MUNICIPAL ACT (CITY) (Bom. HI of 
1888) S. 390—Establishment of new factory— 
Working of factory—‘ Such factory”, meaning 
of—Prosecution—Limitation of time—Continu- 
ing, offence, what it means. 

Section°390, sub-s. (1), of the City of Bom- 
bay Municipal Act, 1888, constitutes two quite 
independent offences, one, establishing a new 
factory in which mechanical power is intend- 

to be employed without permission of the 
Commissioner, and the other, working such a 
factory, that is to say, a factory in which 
mechanical power is intended to be gmployed, 
without such permission. 

Under s. 390 the establishing of a factory 
without permission is an offence committed 
once and for all when the factory is established ; 
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-but the working of a factory without permission 


tpn 


is an offence which arises on every day on 
which the factory is so worked. Section 514 is 
no bar to a prosecution in the latter case. 

The expression “continuing offence” has a 
well recognized meaning. It means that if an 
act of the accuséd constitutes an offence, and 
if that act continues from day to day, then a 
fresh offence is committed on every day on 
which the act continues. If the act prohibited 
is that of working a factory, an offence is com- 
mitted on every day on which the factory is 
worked, It may not strictly be a continuing 
offence, because the owner of the factory may 
cease to work it for a longer or a shorter pe- 
riod and then reopen it; but on any day on 
which he is shown to have worked the factory 
without the requisite permission, he has com- 
mitted an offence, and it is immaterial to con- 
sider whether he committed an offemce by 
working the factory on some previous occasion. 
EMPEROR v. KARSONDAS. 44 Bom.L.R. 756. 





S. 514. See MUNICIPAL Act (Cry), 
90. 44 Bom.L.R. 756. 


MUNICIPAL ACT (DISTRICT) (Bom. III of 
1901), S. 87—House-tax—Arrears, 

A claim to recover arrears of house-tax, 
which is a rate on buildings, as also a claim 
to recover arrears of general sanitary cess, if 
made a tax imposed in the form: of a rate on 


' buildings, both being under s. 87 of the Bom- 


—_ — wnt 


bay District Municipal Act, 1901, are first 
charges on buildings in respect of which they 
are levied, and are governed by art. 132 of 
the Indian Limitation Act, 1908. 
SHIDRAO NARAYANRAO v. ATHNI MUNICIPALITY. 

f 44 Bom.L.R. 849. 


MUSLIM PERSONAL LAW (SHARIAT) 
APPLICATION ACT (XXVI of 1937), S. 2. 
See CutcH1 Memons Act, 1920, S. 2. 

44 Bom.L.R. 792. 


——— $, 
S. 2. 


3. See CUTCHI MEMONS Acr, 1920, 


44 Bom.L.R. 792. 


MUSSALMAN WAKE ACT (XVII of 1923), 
S. 3. See CONTEMPT OF COURTS ACT. 

44 Bom.L.R. 249. 
S, 


5, See CONTEMPT OF COURTS ACT. « 


44 Bom.L.R. 249.’ 


MUSSALMAN WAKF ACT (XLII of 1923), 
S. 6. 

Where a notice served on the accused pur- 
ported to be issued under ẹ 10 of the Mus- 
salman Wakf Act, 1923, and r. 26 of the 
Bombay Mussalman Wakf Rules, and there 


: was nothing to show that inquiry under s. 6 


j 


of the Act was being held, the result arrived 
at in the course of such inquiry was not final 
under s. 6F of the Act. 
EMPEROR v. ALI MAHOMED (No. 1). 

44 Bom.L.R. 231. 


A 
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MUSSALMAN WAKF (BOMBAY AMEND- 
MENT) ACT (Bom. XVIII of 1935), S. GA. 
See CONTEMPT OF COURTS ACT. 

44 Bom.L.R. 249. 


S. 6B. See CONTEMPT oF Courts ACT. 
44 Bom.L.R. 249. 


S. 6C—Bombay Mussalman Wakf Rules, 

7. 26—Inguiry under s. 6C—Judge to conduct 
inquiry himself—Reference to Wakf Commit- 
tee incompetent—Evidence before Wakf Com- 
mittee not evidence before Judge—Finality of 
Judges findings under s. 6C, : 

The question whether certain property is 
wakf property is one of the matters which the 
Court has to inquire into under s. 6C of ihe 
Mussalman Wakf Act, 1923, as amended by 
‘the Mussalman Wakf (Bombay Amendment) 
Amendment Act, 1935, and is not a matter 
‘which can be referred to a-Wakf Committee 
under ¢. 6M of the Act. 

When a matter referred to a Wakf Com- 
-mittee under s. 6M of the Act comes up before 
the Court that made the reference, it is not 
open to the Judge to accept the evidence filed 
or to rely on public documents not proved 
‘before the Committee. Evidence given before 
the Committee is not made evidence in pro- 
ceedings before the Court. The Judge should 
‘hear the accused and take evidence. 

Under s. 6C of the Act, the Court ought 
‘to hold an inquiry and decide for itself (i) 
whether a wakf is a wakf to which the Act 
applies, (ii) whether any property is the pro- 
-perty of such wakf and whether the whole or 
-any substantial portion of the subject-matter 
of such wakf is situate within the local limits 
of the jurisdiction of the Court, and (iii) who 
“is the mutawalli of such wakf. It is not com- 
petent to the Judge to refer these matters to 
the Wakf Committee for decision. 

"EMPEROR v. ALI MAHOMED (No. 1). 
44 Bom.L.R. 231. 





- 





mn, OF, 
S, 6C. 


m G Ori Fna 
‘lies from such order. 
An order passed by a Court under s. 6C 
of the Mussalman Wakf (Bombay Amend- 
-ment) Act, 1935, being final under s. 6F 
of the Act, no appeal lies from such order. 
“KARIMMIYA v. JAFARALI. 44 Bom.L.R. 666. 


?—— See MUSSALMAN Wakr ACT, S. 6C. 
44 Bom.L.R. 231, 666. 


See MUSSALMAN WAKF ACT, 
44 Bom.L.R. 231, 666. 


order—Whether appeal 


e GM. 

The question whether certain property is 
-wakf propæty is one of the matters which the 
Court has to inquire into under s. 6C of the 
Mussalman Wakf Act, 1923, as amended b 
“the Mussalman Wakf (Bombay Amendment 
Act, 1935, and is not a matter which can be 
-seferred to a Wakf Committee under s. 6M 
-0f the Act. - . 

. When a matter referred to a Wakf Com- 
‘mittee, under s. 6M of the Act comes up be- 
fore the Court that made the reference, it is 
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not open to the Judge to accept the evidence 
filed or to rely on public documents not proved 
before the Committee. Evidence given Before 
the Committee is not made evidence in pro- 
ceedings before the Court. The Judge should 
hear the accused and take eyidence. 

EMPEROR v. AL! MAHOMED Ania (No. 1). 
44 Bom.L.R. 231. 


See MUSSALMAN WAKE ACT, 
44 Bom.L.R. 231. 


MUSSALMAN WAKF VALIDATING ACT 
(VI of 1913), S. 3—“ Family”, interpretation 
of—Wakjf in favour of family, children or des- 
cendants—Wakf in favour of remote descend- 
ants or strangers invalid—Uliimate gift to cha- 
rity invalid if intervening wakf invalid. 

Under the Mussalman Wakf Validating Act, 
1913, a beneficiary can claim benefit under a 
wakf only if (1) he belongs to the family of 
the settlor, (2) or if he is one of the children 
of the settlor, or (3) if he is one of the des- 
cendants of the settlor. 

The word “family”, as used in s. 3 of the 
Act, includes (1) all these persons residing in 
the same house as the settlor and dependent 
upon him for maintenance, and (2) all those 
connected with the settlor through a common 
progenitor or by ties of common lineage. In 
order to come within the purview of the Act 
every person getting a benefit under the wakf, 
however remote in line from the settlor him- 
self, must be in a position to trace his descent 
from a progenitor common to himself and the 
settlor. 

Under Mahomedan law, a wakf in favour of 
strangers is not valid. 

Where a wakf created for the benefit of 
the settlor’s family, children or descendants is 
valid, but the further disposition in favour of 
remote relatives is invalid, the ultimate gift 
to charity is also void. 

ISMAIL HAJI ARAT v. UMAR ABDULLA. 

44 Bom.L.R. 257. 


MUSSALMAN WAKF RULES, r. 26. See 
MUSSALMAN WAKF ACT, S. 6. 
44 Bom.L.R. 231. 


NAME of charity, change in. See CHARITY. 
44 Bom.L.R. 466. 


NATIVE SHARE AND STOCK BROKERS’ 
ASSOCIATION RULES, r. 46. See BOMBAY 
SECURITIES CONTRACTS CONTROL AGT, S. © 

44 Bom.L.R. 475. 


rt. 167. See BOMBAY SECURITIES CON- 
TRACTS CONTROL Act, S. 6. 44 Bom.L.R. gi. 


NEGOTIABLE INSTRUMENTS ACT (XXVI 
of 1881)—Law merchant—Common law rule 
of debter\seeking out creditor. 
Section 49 of the Indian Contract Act does 
not apply to negotiable instruments. It only 
deals with a contract between a promisor and 
a promisee. It is one of those provisions in 
= 9 


——S. 10. 
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ACT— 


the Act which have no application to matters 
governed by the law merchant which is con- 
tained for the most part in the Negotiable In- 
struments Act, 1881. 

The common law rule that a debtor must 
seek out his creditor in order to pay him has 
no application to negotiable instruments. 
JIVATLAL PURTAPSI v. LALBHAI, 

44 Bom.L.R. 495. 


INEWS-SHEET, printer of, is not its maker. 
See INDIAN PRESS (EMERGENCY POWERS) ACT, 
S. 18(7). 44 Bom.L.R. 799. 


OCTROI duties, recovery of. See MUNICIPAL 
AcT (Boroucus), S. 203. 44 Bom.L.R. 890. 


OFFICIAL ASSIGNEE, rate of commission 
given to. See INSOLVENCY RULES (BOMBAY), 
r. 180(8). 44 Bom.L.R. 591. 


OLD OFFENDER, sentence on. See SENTENCE, 
ADEQUACY OF, 44 Bom.L.R. 178. 


ORAL EVIDENCE, appreciation of—Whether 
binding on appeal Court. ` 

The appreciation of oral evidence by the trial 
Judge is entitled to great weight by the appel- 
late Court, still the appreciation must be test- 
ed by the other proved facts in the case es- 
pecially when the evidence is substantially cor- 
roborated’ by those facts. 
SECRETARY OF STATE v. CHIMANLAL, 

44 Bom.L.R. 295. 


PANCHNAMA—Proof—Panch  witness—Evi- 
dence—Statement which such witness is going 
. to make—Supply of such statement te defence 
-Practice and procedure, 

It is not necessary for the prosecution to 
supply to the defence a statement of the evi- 
dence which a panch witness is going to give 
at the trial in proof of the panchnama, pro- 
vided a copy of the panchnama has already 
been furnished to the defence. 

EMPEROR v. MUKHTYARKHAN. 
44 Bom.L.R. 432. 


PASSENGER in a railway carriage occupying 
berths reserved for another. See RAILWAYS ACT, 
S. 109. 44 Bom.L.R. 916. 


See TRADEMARK, 
44 Bom.L.R. 505. 


PATDI ESTATE—Government rules regarding 

aranjam rules—Each holder having life es- 
tate—Estate impartible and inalienable—Alie- 
nation invalid from its date—Adverse posses- 
sig against holder effective against his succes- 
sor—Patdi Chief likened to mahant of math— 
Indian Limitation Act (IX of 1908), Sec. 28, 
art. 134B. 

The Patdi Estate was mostly situated in 
British India, though some of its villages were 
situated in Kathiawar. The Estate was govern- 
ed by special rules made by Government in 
that behalf. Under the rules it was continu- 
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able in perpetuity to the holder for. the time 
being, subject to the conditions, among others, 
that the estate shall be held as a life estate 
by each holder for the time being and shall 
pass to the next holder unencumbered by any 
debts or charges save such as may be specifi- 
cally imposed by Government, that the estate 
be inalienable and impartible, and that 
any alienation shall be invalid. The estate 
was held in 1879 by H as its Chief. He died 
in 1884 and was succeeded by S who remained 
the Chief till his death in 1913. D then suc- 
ceeded to the estate, and on his death in 1928, 
was succeeded by R (defendant). 
On January 17, 1879, the plaintiff’s prede- 
cessor purchased two plots of land forming 
art of the Patdi Estate from H, the then. 
Chief of Patdi, and was in possession of the 
plots ever since. In 1894, he built a house 
on the larger of the two plots, and was in. 
occupation of it. The other plot, which was 
contiguous, was open, and from 1894 it was 
entered in the records of the Patdi Estate as 
belonging to the Estate. In 1932, the plain- 
tiff put a hedge round the open plot, but it 
was removed by the defendant in 1933. The 
plaintiff having sued the defendant to restrain. 
him from obstructing possession by the plain-- 
tiff of the open land, the defendant contended! 
that the sale effected by H in: 1879 was un-- 
der the Patdi Rules not binding on him =  ' 

Held, (1) that under the Patdi Rules, the 
transaction of 1879 was invalid from its very 
inception ; 

(2) that the adverse possession of the 
plaintiff which began to run against H con- 
tinued to run and was perfected against his 
successor S, because the Patdi Estate was not 
governed by the theory of resumption and re- 
grant which applied only to an ordinary 
Saranjam estate; 

(3) that the adverse possession was not 
affected by the rule that each holder of the: 
Patdi Estate had only a life interest in it; 
(4) that treating the suit transaction on 
the ‘analogy of a transaction entered into by the 
manager or the mahant of a math, art. 134 B 
of the Indian Limitation Act, 1908, (which 
applied retrospectively), applied, with the re- 
sult that limitation began to run in any case 
from the time of H’s death in 1884, and the 
plaintiff must be deemed to have acquired 
title by adverse possession for more than 
twelve years during the lifetime of S; 

(5) that even apart from art. 134 B, in the 
case of managers of religious institutions, if a 
suit by the predecessor of a manager was 
barred, his right was extinguished and the 
succeeding manager or trustee was equally 
without title ; l e 

(6) that, therefore, if the analogy of a math 
was to be applied, the plaintiff had perfected’ 
his title by adverse possession : 

(7) that even though it be true that the 
successor of the previous holder did not claim 
through his predecessor in the sense that he 
was his legal representative, by the personal’ 
law of inheritance, it did not necessarily follow 
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therefrom .that if a person had acquired a valid 
title by more than twelve years’ adverse pos- 
session that title should be ignored entirely 
by the successor of the particular Chief during 
whose lifetime the twelve years’ adverse pos- 
session had been complete ; 

(8) that therefore if during the lifetime of 
S the plaintif’s family held the suit land 
openly and adversely to the Patdi Estate for 
a period of more than twelve years, under 
s. 28 of the Indian Limitation Act, the title 
of the real owner, the Patdi Estate, became 
extinguished ; 

(9) that D who came on the estate in 1913 
oe estate as it was at the time when S 


eq e 

| (10): that therefore if the estate had lost 
the suit land by adverse possession and if the 
plaintiffs predecessor had become its owner 
by the extinction of the defendant’s title there- 
to, the estate which came to the successor D 
was the estate minus the suit land the owner- 
ship of which had passed from the defendant 
to the plaintiff’s family ; 

(11) that although it be true that each suc- 

cessive holder of the Patdi Estate claimed in 
his own right and not on the rights of the 
previous holder, it still followed that it would 
be ‘open to a person to acquire title by adverse 
possession of any land for more than twelve 
years ; ‘ 
_ (12) that even as regards Saranjam ‘estate, 
it was open to a person to acquire title by 
adverse possession with regard to a part of 
the estate where there was resumption and 
re-grant by Government on the death of a 
Saranjamdar ; 

(13) that in the case of Patdi Estate where 
there was no resumption and re-grant but only 
a life estate, it followed with much greater 
force that there could be acquisition of title 
by adverse possession ; 

(14) that therefore the plaintiff was entitled 
to the relief which he claimed. 

NARANSINHJ!I v. MADHAYSING. 
44 Bom.L.R. 146. 


oe OF WAGES ACT (IV of 1936), 


. 15. 

Under s. 15 of the Payment of Wages Act, 
1936, the Magistrate can make an order for 
compensation only along with the order for 
wages, the payment of which was delayed. An 
“pplication for compensation alone cannot’ be 
entertained under the section. 

CHIMANLAL v. JUNIOR INSPECTOR OF FACTORIES. 
44 Bom.L.R. 606. 





S. 1%—Non-payment of wages—Wages 
delayed but paid before applicatton—Order for 
payment of cémpensation alone—Such order 
not appealable—Claum, for compensation alone 
not entertainable by Magistrate. 

Under s. 17 (1) (e) of the Payment of 
Wages Act, 1936, an appeal lies to the Dis- 
trict Court only if the total sum! directed by 
the District Magistrate to be paid by way 
of wages as well as compensation exceeds 


R. 122. 


we 
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Rs. 300. No such appeal lies from an order 

which only awards compensation. 

CHIMANLAL v. JUNIOR INSPECTOR OF FACTORIES, 
44 Bom.L.R. 606, 


PENAL CODE (Act XLV of 1860), S. 228. 
See CRIMINAL PROCEDURE CODE, S. 480. 
°44 Bom.L.R. 439. 


———§. 362—Abduction. 
In a case of abduction, especially where the 


-| sexual intercourse is admitted by the accused, 


it is not necessary that the details of the sex- 
ual intercourse should be corroborated, though 
the Court would normally require corrobora- 
tion of the woman’s statement that the inter- 
course was without her consent. 

EMPEROR v. KASAMALLI. 44 Bom.L.R. 27 (F.B.). 


S. 376—Rape—Cheating—Punishment for 
rape—Joint trial for rape and cheating—Crimi- 
nal Procedure Code (Act V of 1898), 
Sec. 239(d)—First information report—Copy 
of first information report to be furnished to 
accused's counsel—Rape cases—Corroboration to 
story of complainant—Charge to jury—Non- 
direction. 

In a case of rape the ordinary sentence 
varies from three to five years’ rigorous im- 
prisonment. In a very bad case seven years’ 
rigorous imprisonment is sometimes given. — 

It is a well-settled rule of practice that in 
cases of rape the evidence of the complainant 
must be corroborated. The nature of the cor- 
roboration must necessarily -depend on the 
facts of each particular case. Where rape is 
denied by the accused the sort of corrobora- 
tion one looks for is medical evidence showing 
injury to the private parts of the complainant, 
injury to other parts of her body which may 
have been occasioned in a struggle, seminal 
stains on her clothes or the clothes of the 
accused or on the places where the offence is 
alleged to have been committed; and in all 
cases importance is attached to the subsequent 
conduct of the complainant. Whether she 
makes a charge promptly or not is always re- 
levant. Her subsequent conduct, by itself, 
though important, is not enough, for a witness 
cannot corroborate himself. i 

In cases of rape the Judge is bound to tell 
the jury that it is a rule of the Court not to 
act on the evidence of the complainant with- 
out some corroboration. When there is no 
such corroboration, it is his duty to direct the 
jury that their proper course is to return a 
verdict of not guilty. 

EMPEROR v. MAHADEO TATYA. e 
44 Bom.L.R. 216 (F.B.). 


S. 420. See PENAL Cope, S. 376. 
f 44 Bom.L.R. 216 (F.R). 


PERMANENT TENANCY, prescription., See 
REGISTRATION Act, S, 49. 44 Bom.L.R. 534. 


e 
PERSONA DESIGNATA, a District Judge 
functioning under a scheme of management is 
a. Sea CHINCHWAD SANSTHAN. 
44 Bom.L.R. 11, 
a 
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See SHAREBROKER. 44 Bom.L.R. 475. 





presentation of, when insufficiently 
stamped. See Civil Procepure Cope. O. I, 
T. 3e 44 Bom.L.R. 874. 


POLICE ACT (CITY) (Bom. IV of 1902), 
S. 22—Rules 4, 6 and 7—Licence to open res- 
taurant during prohibited hours—License issued 
under +, 6—License whether covers only prohi- 
bited hours—Whether under r. 7 keeper of 
restaurant can absent himself during non-pro- 
hibited hours—Construcfion of rules—Ultra 
vires. 

The rules framed under clauses (f) (2) and 
(g) of sub-s. (2) of s. 22 of the City of Bom- 
bay Police Act, 1992, do not require a license 
to be obtained, in respect of a place of public 
entertainment of Class B, to keep it open for 
the non-prohibited hours, i.e. the hours be- 
tween 5-30 a.m. and 9-30 p.m. 

A license issued under r. 6 covers only the 
prohibited hours after 9-30 p.m., notwith- 
Standing the fact that the effect of the rule 
is to insist on a person, who wants a license 
to keep his premises open during the prohi- 
‘bited hours, also obtaining a license to keep it 
open during the non-prohibited hours. 

Rule 6 in so far as it in effect compels the 
keeper of the premises of public entertainment 
to obtain a license for hours which are not 
prohibited, i.e. the hours between 5-30 a.m. 
and 9-30 p.m., is ultra vires the Act under 
which the rules are made. 

The necessity of the keeper of such premises 
being present in the premises under r. 7 only 
applies to the period which is covered by the 
license, i.e. the prohibited hours for which a 
license is issued. 

EMPEROR v. KOPPALKAR, 44 Bom.L.R. 228. 


S. 63—Statement made to police during 
investigation—Use of such statement at trial. 
Where a witness for the prosecution makes 
a statement to the police in the course of an 
investigation and it is taken down in writing 
under s. 63 of the City of Bombay Police Act, 
1902, the right to cross-examine the witness, 
either during the inquiry or trial, on the state- 
ment made to the police, is a privilege con- 
ferred on the defence. It is not open to the 
trial Judge to call for the police statement and 
to put to the witness questions founded on such 
statement. 
EMPEROR v, KASAMALLI, 





44 Bom.L.R. 27 (F.B.). 


S. 66—Police-officer—Seatrch—Seizure_ of 
dosuments., 
Under %. 66 of the City of Bombay Police 
‘Act, 1902, a police-officer conducting a search 
is entitled to take possession of that for which 
he is authorized to search. _ 
All that the section means is that the police 
officer must be satisfied that the person in pos- 
session of the thing in question will not pro- 
duce it of his own accord or under ethe com- 
pulsion of a summons. Once he is so satisfied, 
he is entitled to search. 
EMPEROR v. OSMAN CHOTANI, 
44 Bom.L.R. 618. 
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POLICE ACT (DISTRICT) (Bom. IV of 
1890), S. 61—Public street—Obstructwn— 
Giving caste dinners in public street. — 

Section 61(2) (f) of the Bombay District 
Police Act, 1890, ought to be read in one part 
only. The first sentence deals with obstruc- 
tion by allowing any animal or vehicle which 
is in the street for certain purposes to remain 
there longer than may be necessary for any 
such purpose. The second part of the section 
forbids certain forms of obstruction including 
those which may be covered by an order made 
by the District Magistrate under s. 39(g) for 
an unreasonable length of time or contrary tc 
any regulation made or published by the 
Magistrate of the district. The sentence re- 
ferring to a regulation of the District Magis- 
trate is part of the preceding sentence? and 
not of the sentence which follows. Then 
comes the third branch of the single clause 
which prohibits obstruction by exposing any- 
thing for sale or setting out anything*for sale 
in or upon any stall, booth, board, cask, basket ; 
and the fourth branch prohibits obstruction in 
any other way whatsoever. 

A person, therefore, is not entitled to cb- 
struct a street by exposing things for sale 
in or upon any stall and so forth in the street, 
which type of obstruction is prohibited apart 
from any regulation made by the District 
Magistrate. 

Hence, a person who obstructs a street by 

inviting people to sit and dine in it for a 
length of time commits an act of the same 
nature as obstructing it by leaving vehicles or 
animals or packages in it, and renders him- 
self liable for an offence under s. 61(2) (f) of 
the Act. 
EMPEROR v, DHARMAPPA. 44 Bom.L.R. 241. 
POLICE ACT (VILLAGE) (Bom. VIII of 
1867), S. 14—Paolice Patel—Criminal Court— 
Accused can appear by pleader but must be 
present in Court—Criminal Procedure Code 
(Act V of 1898), Secs. 340, 205. 

In a proceeding under s. 14 of the Village 
Police Act, 1867, the accused has a. right to 
appear through a pleader though he must be 
present in person at the hearing. 

WARUBAI v. SHIVSHANKAR. 44 Bom.L.R. 442. 


PRACTICE (CIVIL), appeal—Appreciation of 
oral evidence. 
The appreciation of oral evidence by the trial 
Judge is entitled to great weight by the ap- 
pellate Court, still the appreciation must bé 
tested by the other proved facts in the case 
especially where the evidence is substantially 
corroborated by those facts. 
SECRETARY OF STATE uv. CHIMANLAL. 
44 Rom.L.R. 295. 
+ 
Point not taken. ° 
Where a point could have been obviously 
taken before the Court for the decision of a 
suit and it has not been taken, the inference is 
that the point was not taken because it was 
ME tea & Co. v. MANGILAL 
IRJI v. he 
peers 44 Bom.L.R. 752. 
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PRACTICE (CRIMINAL), appeal—Notice to 
| person awarded compensation—Criminal Pro- 
cedura Code (Act V of 1898), Sec. 548. 

In appeals against conviction only the 
Crown is entitled to be served with notice and 
‘to be heard, though in private prosecutions es- 
pecially the Court may, in its discretion, allow 
the complainant to be heard. This rule applies 
to cases in which the complainant has been 
awarded compensation out of a fine imposed. 
EMPEROR v. CHUNILAL. 44 Bom.L.R. 438. 


Sentence—M oderation—Fine, 

_ Where, in an offence punishable with either 
imprisonment or fine or with both, a Magis- 
‘trate does not think that a sentence of impri- 
-sonment is called for and comes to the con- 
«clusion that the accused is not likely to be able 
to pay the minimum amount of fine fixed by 
Statute and that to impose such a fine would 
in fact mean sending the man to prison, the 
Magistrate is perfectly justified in treating that 
“as a special reason for imposing a smaller fine. 
EMPEROR v. KARSONDAS, 44 Bom.L.R. 443. 


“PRIVACY—Custom—Gujarat—Kaira district. 
The custom of privacy exists not merely in 
some parts of Gujarat but in the whole of 
Gujarat including the district of Kaira. It 
applies to particular apartments ordinarily 
secluded from observation, 
44 Bom.L.R. 401. 


‘BHAJGOVIND v. HARILAL, 

PRIVY COUNCIL, appeal—Insolvency matter 
—Motion to compel Official Assignee to appeal 
ror to lend his name to appeal in his name— 
When can such motion be allowed—Practice, 

_ Where a motion made under the insolvency 
jurisdiction of the High Court seeks to get 
the Court to overrule the decision of the Official 
Assignee not to litigate further and asks the 
“Court to direct the Official Assignee to lend 
his name to the applicant for the purpose of 
nye on an appeal to the Privy Council 
on his offering the usual proper indemnity, it 
is not sufficient for the applicant to point to 
.a possible question which can be raised in ar- 
gument ;- but he must go further and satisfy 
the Court that the Official Assignee, in declin- 
ing to give his name for the purpose of starting 
or continuing a litigation, notwithstanding that 
„a full and proper indemnity has been offered 
to him, is not acting as a reasonable man would 
act if he were owner of, and not merely a 
trustee of, the estate. 

NAVROJL COOPER v. OFFICIAL ASSIGNEE, BOM- 
«BAY, 44 Bom.L.R. 785 (P.C.). 








Criminal appeal—-Grounds on which such 
«appeals entertained. 

The Judicial Committee of the Privy Coun- 
cil is not a revising Court of criminal appeal : 
that is to såy, it,is not prepared or required 
‘to re-try a criminal case, and does not con- 
‘cern itself with the weight of evidence, or the 
conflict of evidence, or with inferences drawn 
from evidence, or with questions as to corro- 
-boration or contradiction of testimony, or as 
‘to whether there was sufficient evidence to sa- 
tisfy the burden of proof. Neither is it con- 
scerned ‘to review the exercise by the previ- 
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PRIVY COUNÉIL—(Conid. ) 


ous tribunal of its discretion as to permitting 
cross-examination as a hostile witness or in 
awarding particular punishments. The 
Judicial Committee cannot be asked to review 
the facts of a criminal case, or set aside con- 
clusions of fact at which the tribunal has ar- 
rived. In all such cases an appeal on such 
grounds is useless, and is ind@ed an abuse of 
the process of the Court. 

Broadly speaking, the Judicial Committee 
will only interfere where there has been an 
infringement of the essential principles of jus- 
tice. For example, a conviction following a 
trial where it could be seriously contended that 
there was a refusal to hear the case of the ac- 
cused, or where the trial took place in his 
absence, or where he was not allowed to call 
relevant witnesses. Similarly, if the tribunal 
was shown to have been corrupt, or not pro- 
perly constituted, or incapable of understand- 
ing the proceedings because of the language in 
which the proceedings were conducted. Also, 
if the Court had no jurisdiction either to try 
the crime, or to pass the sentence. 

It is a well-settled rule that the Judicial Com- 
mittee will not review, or interfere with, the 
course of criminal proceedings, unless it is 
shown that, by a disregard of the forms of 
legal process, or by some violation of the prin-, 
ciples of natural justice, or otherwise, substan- 
tial or grave injustice has been done, There 
must be something so irregular, or so outrage- 
ous, as to shake the very basis of justice. 
MUHAMMAD NAWAZ v. EMPEROR. 

44 Bom.L.R. 8 (P.C.). 


-Point of law raised for the first time. 

It is neither convenient nor conducive to 
accuracy that new and important points of 
law should be raised for the first time betore 
the Privy Council or that decisions should be 
given upon matters not duly submitted to the 
High Court. 
COMMISSIONER OF INCOME-TAX, PANJAB v. 
KRISHNA KISHORE. 44 Bom.L.R. 196 (P.C.). 


PROMISSORY NOTE, guardian—Minor. 

A promissory note passed by a de facto guar- 
dian of a Hindu minor in renewal of former 
notes executed by the minor’s father cannot 
bind the property of the minor. 

NAGINDAS v. BHIMRAO. 44 Bom.L.R. 894. 


On demand—Payable “on demand ”—- 
Meaning of “on demand ”—Place of payment 
not stated—Suit on the note at the place where 
the nota was made—Cause of action—Whether 
demand needs be made—Indian Contract Act 
(IX of 1872), Sec. 49—Place of performance— 
Law imerchani—Negotiable Instruments Act 
(XXVI of 1881)—Common law rule—Debtor’s 
duty to seek out creditor for payment—W hether 
such rule applies to negottable instruments, © 
In a suit on a promissory note, the cause of 
action is the promissory note and not the con- 
sideration, which gave rise to the promissory 
note. It*is not permissible, in such a suit, to 
go into the consideration for the note and to 
read into the note something founded on the 
circumstances which gave rise to it. 
+ 
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PROMISSORY NOTE—(Cont¥) 


A promissory note payable on demand does: 


not imply that a demand must be made. The 
words “on demand” only mean that the note 
is payable immediately or at sight, and do not 
in themselves take the promissory note out of 
a of s. 49 of the Indian Contract Act, 

Section 49 of*the Indian Contract Act does 
not apply to negotiable instruments. It only 
deals with a contract between a promisor and 
a promisee, It is one of those provisions in 
the Act which have no application to matters 
governed by the law merchant which is con- 
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tained for the most part in the Negotiable In- . 


struments Act, 1881. 

The common law rule that a debtor must 
seek out his creditor in order to pay him has 
no application to negotiable instruments, 

- A promissory note, made at a certain place, 
which is payable on demand and which does 
not mention any place of payment, cannot be 


sued upon in any other place. 
JIVATLAL v. LALBHAI. 44 Bom.L,R, 495. 


PROSECUTION, duty of. 

The duty of the prosecution in criminal 
cases is that it must always be perfectly fair. 
It is not the function of the Crown to procure 
the conviction of an innocent person. The 
Crown, however, is not bound to call before 


the Court a witness who, it believes, is not. 


going to speak the truth. If the’ Crown in- 
forms the. accused of the name of the witness 
and produces him in Court, it can then Jeave 
to the accused to call him or not, as he thinks 
fit. If the witness is called, the Crown can 
cross-examine him, 
EMPEROR v. KASAMALLI. - 

44 Bom. L.R. 27 (E.B.}). 





stifling of. See STIFLING OF PROSECU- 


44 Bom.L.R. 1 (P.C.). 


PUBLIC STREET, caste dinners in, whether 
obstruction, See Porice Acr (DISTRICT), 
S. 61. 44 Bom.L.R. 241. 


TION. 


PUBLIC WELLS. 


See MUNICIPAL Act (Bo- 
ROUGHS), S. 63. 


44 Bom.L.R. 354. 
<f 


+ ^a as 

RAILWAYS ACT (IX of 1890), S. 109(1)— 
Railway carriage—Unreserved compartment— 
Reservation of berths—Passenger occupying 
berth reserved for another—Entering into a te- 
served compartment—tinterference with comfort 
of passengers. 
A passenger who, in an unreserved compart- 
ment of «a railway carriage, occupies a be 
reserved for another passenger in preference to 
the one reserved for himself, offends neither 
against s, 109(1) nor against s. 120(c) of the 
Iffdian Railways Act, 1890. 
, Whilst a railway company has the right un- 
der its general power of managing its own 
concern to reserve seats for particular passen- 
gers, the’ power to punish for breach of any 
of the regulations or arrangements made by a 
railway company forms no part of the general 
powers of such company, and must be con- 
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RAILWAYS ACT, S. 109(1)—(Contd.) 


ferred by statute or rules made thereunder 
either by express words or by necessary im- 
plication, 
EMPEROR v. AURANGZEBKHAN, 

44 Bom.L.R. 916.. 


——§, 120. See RAILWAYS Act, S. 109(7).. 
` 44 Bom.L.R. 916.. 
RAPE, corroboration to complainant's evidence. 

in cases of. See PENAL Cope, S. 376. 
44 Bom.L.R. 216 (E.B.).. 


REFUND of court-fees paid on cross-objec-- 
tions filed beyond time. See BOMBAY HIGH. 
Court RULES (A. S.), R. 143. 

- 44 Bom.L.R. 137.. 


REGISTRATION ACT (XVI of 1908), S. 17 
-——Award creating charge on immoveable pro- 
perty—Award unregistered—Decree *on such 
award—Decree not vregistered—Such decree 
valid, if not impeached in appeal, review or re-- 
vision. 

A decree based on an unregistered award, 
creating a charge on immoveable property is- 
valid though it is- unregistered, unless it is 
impeached in a proper proceeding, such as an 
appeal, review or revision. Its validity cannot 
be challenged by a stranger to the proceedings. 
KRISHNAJI v. NARAYAN. 44 Bom.L.R. 158. 


——See Civit PROCEDURE Cope, O. XXI,. 
r. 16, 44 Bom.L.R. 164. 


-—— Compulsory vregistration—Agreement to 
mortgage. i 
An agreement for a mortgage does not give 
rise to a charge over the property and is not. 
compulsorily registrable. l 
44 Bom.L.R. 727. 


HIRACHAND v. KASHINATH, 

S. 49, proviso—Document creating per- 
manent tenancy of inam land—Doecument not 
registered—Lessee holding land as permanent 
tenant for over twelve years to the knowledge 
of mamdar lessor—Dispossession of lessee by 
inamdar—Admissibility of document to show 
permanent tenancy of lessee—Whether lesseé: 
acquired permanent tenancy by prescription. 

The defendant, who was inamdar of a: 
village, executed in 1918 a document by 
which he purported to grant to the plaintiffs. 
a perpetual tenancy of certain land in the 
village on condition that they were to pay the 
assessment and local fund. The terms of this- 
document created a permanent tenancy, but it 
was not registered. The plaintiffs entered 
upon the land by reason of this document and" 
openly and adversely held it for more than 
twelve years to the knowledge of the defend- 
ant as mirasdars or permanent “tenants until 
1936, when they were forcibly dispossessed by 
the defendant. In a suit by the plaintiffs for- 
possession of the land :— : 

Held, (1) that though the document evi- 
dencing the permanent tenancy was unregis- 
tered, it could still be received in evidence 
under the proviso to s. 49 of the Indian Regis- 
tration Act, 1908, for the collateral pttrpose of 
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REGISTRATION" ACT, S. 46, proviso— 
(Contd) . ' 
showing the character of the possession taken 
by the plaintiffs; and 
(2) that there was sufficient evidence to 
prove that the plaintiffs had acquired a per- 


‘ manent tenancy of the land by prescription. - 


VISHWANATH v. RANGNATH, 44 Bom.L.R. 534. 


REPRESENTATIVE SUIT, plaintiff not en- 
titled to personal decree against defendants. 
See CIVIL PROCEDURE Cope, O. I, r. 8. 

; 44 Bom.L.R. 251. 


REPUDIATION of contract debars a person 
from having resort to arbitration clause 
undegş the contract. See ARBITRATION CLAUSE. 

_  44Bom.LR. 692. 


RESERVATION of berths in a railway car- 
riage, effect of. See RAILWAYS Act, S. 109. 
44 Bom.L.R. 916. 


RESTAURANT, license to open a, during pro- 
hibited hours. See POLICE Act, (City), S. 22. 
- 44 Bom.L.R. 228. 


RESTITUTION of decree.” See CIVIL PROCE- 
DURE CODE, S. 144. 44 Bom.L.R. 765 (P.C.). 


SANYASI—Chela—RHetr. B 
A sanyast’s heir is always his chela. 
AMARDAS v, HARMANBHAI.” 44 Bom.L.R. 643. 


SATISFACTION of decree. See CIVIL PRO- 
CEDURE CODE, 1882, S. 257A. 44 Bom.L.R. 409. 


SCHEME OF MANAGEMENT of. Chinchwad 
Sansthan. See CHINCHWAD SANSTHAN. 
44 Bom.L.R. 11. 


SCRIBE is noi included in attesting witnesses 
to a dacument. See EVIDENCE Act, S. 68. 
44 Bom.L.R. 643. 


peas adequacy of-—Fine—Quanium of 
ne. 

‘Where, in an offence punishable with either 
imprisonment or fine, or with both, a Magis- 
trate does not think that a sentence of im- 
prisonment is called for and comes to the'con- 
clusion that the accused is not likely to be 
able to pay the minimum amount of fine fixed 
by statute, and that to impose such a fine 
would in fact mean sending the man to prison, 
“the Magistrate is perfectly justified in treating 
that as a special reason for imposing a smaller 


fine. 
EMPEROR v. KARSONDAS. “ 44 Bom.L.R. 443. 


Old offender—First. offender—Criminal 
Procedure Code (ict V of 1898), Sec. 562. 
The determination of: the sentence to be 
passed on an accused person is, within certain 
limits, in the discretion of the trial Court. 





. It is better to err (if-err one must) on the. 


side of liberality in applying the provisions of 
s. 562 of the Criminal Procedure Code, 1898. 
It is desirable to avoid sending: a first offender 
to prisén for an offence which is not of a seri- 
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SENTEN cre ontd,) 


ous character and thereby run the risk of turn- 
ing him into a regular criminal. 

` Where, however, a person has shown from 
his past actions that he intends to adopt a 
criminal career, three things should be borne 
in mind. First, it is mecessary to pass a sen- 
tence upon him which will make him realise 
that a life of crime becomes fncreasingly hard, 
and does not pay. Secondly, the sentence should 
serve as a warning to others who may be 
thinking of adopting a criminal career, Thirdly, 
the public’ must. be; ‘protected against people 
who show that they are going to ignore the 
rules framed for the protection of society. 

A sentence appropriate for an old offender 
cannot be determined by any rule of thumb. 
‘The circumstances have to be considered in 
each case. The number of past convictions is 
one matter to be looked at; the interval of 
time which has elapsed between one convic- 
tion’ and another, and particularly since the 
last conviction, is important; and, so, of 
course, is the nature of the offences previous- 
ly proved. 

EMPEROR v. MAHOMED HANIF. 





44 Bom.L.R. 456, 
consecutive. See CRIMINAL FROCEDURE 
Cope, S. 397, 


44 Bom.L.R. 807. 


SERVANT, suspension of. See MASTER AND 
SERVANT, SERVANT, SUSPENSION, 
cad 44 Bom.L.R. 814. 


SET-OFF—Separate proceedings between same 
parties—Solicttor’s len in respect of costs— 
Whether such lien should be allowed to inter- 
cept set-off—Discretion of Court—Practice. 
The Court has a discretion to allow a set- 
off although it is claimed in different actions 
or proceedings. A solicitor’s lien should only 
be allowed to prevail over and intercept the 
set-off provided the solicitor establishes that 
the set-off will not be fair and just as between 
the parties or if some fraud or imposition has 
been practised upon him by collusion between 
the - parties. 
In re RUSTAMJI & GINWALA, 44 Bom.L.R. 178. 


SHAREBROKER—Cause of action—Suit by 
share-broker—Whether averment of loss essen- 
tial—Contract' note-—-Absence of names of part- 
ners in share-broker’s firm—Whether such con- 
tract note invalid—Rules of the Native Share 
and- Stock Brokers Association, rr. 46(a), 
167 (a) (e) (g). 

a suit by a share-broker to recover losses 
sustained by him from his consfétuent °on 
transactions effected by him: according to the 
rules and regulations of the Native Share and 
Stock Brokers’ Association, Bombay, the 
plaint discloses a complete and valid causeeof 
action, even though it contains no averment 
that the plaintiff had incurred’ liability in 
respect of the transactions of the defendant 
and mate payments in respect of the losses 
incurred on such transactions. 

PROMATHA NATH- MULLICK v. BATLIWALLA & 
KARANI. 44 Bom.L.R. 475. 
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SHERI LAND —Sale by R of his whole 
right, title and interest in sheri land—Sale 
whether includes his right as inamdar fo recover 
assessment—Distinction between his rights as 
inamdar and as occupant of same land, 
Where the whole right, title and interest of 
an inamdar in his jat inam sheri land is 
brought to sale in execution of a decree 
against him, the sale includes not only his 
right as occupant in the land but also his 
right as inamdar to recover assessment from 
the tenants, The distinction between his 
rights as inamdar and as occupant with res- 
pect to the same land is only a notional dis- 
tinction and is not a distinction in fact. 
SADASHIV v. AMRITRAO. 44 Bom.L.R. 141. 


SMALL CAUSE COURTS ACT (PRESI- 
DENCY) (XV of 1882), S. 38—Suit—Inter- 
pretation—Full Court—Jurisdiction—Civil Pro- 
cedure Code (Act V of 1908), O. XXI, r. 50(2) 
—Decree against firm—Proceeding under rule 
—Determination of liability of person as part- 
ner. 

The word “suit” as used in s. 38 of the 
Presidency Small Cause Courts Act, 1882, in- 
cludes a proceeding under O. XXI, r. 50(2), 
of the Civil Procedure Code, 1908, for leave 
to execute a decree against an alleged partner 


- of a firm against whom the decree has been 


obtained ; and an order passed in such a pro- 
ceeding can be dealt with in appeal by the 
Full Court. 

GORDHANDAS v. RAMCHAND, 44 Bom.L.R. 120. 


———Suit—Interpretation—Full Court—Juris- 
diction—Decree against  firm—Proceeding 
against ‘person as partner—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 50(2). 

A proceeding for leave to execute a decree 

obtained against a firm against a person as a 
partner in the firm, under O. XXI, r. 50(2), 
of the Civil Procedure Code, 1908, is a suit 
within the meaning of that term as used in 
s. 38 of the Presidency Small Cause Courts 
Act, 1882, and an appeal lies to the Full 
Court against an order passed in such a pro- 
ceeding. 
RATILAL v. SAKARCHAND. 44 Bom.L.R. 124. 
Full Court—Jurisdiction to _ interfere 
with findings of trial Judge—Concluston based 
on evidence—Revision jurisdiction, limits of— 
Appellate jurisdiction, contrast between. 

Section 38 of the Presidency Small Cause 
Courts Act, 1882, does not confer a general 
right of appeal upon any party, but confers on 
the Court a right to be exercised on the appli- 
cation of a party. i 

The powers under the section are revisional 
in character. These powers, however, are not 
limited to the particular matters mentioned in 
s. 115 of the Civil Procedure Code, 1908, nor 
ar® they limited to points of law. | 

Courts exercising revisional powers can dif- 
fer from the lower Court on questions of fact, 
unless precluded from doing so by thg statute 
conferring the jurisdiction. 

Broadly speaking the Court acts in revi- 
sion when it interferes with the decision of the 
lower Court on the ground that there has not } 

+ 
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SMALL CAUSE COURTS ACT (PRESI- 
DENCY), S. 38—(Contd.) 


been a fair and proper trial, or thať the order 
passed is not “ according to law”, because, for 
example, there has been some error in proce- 
dure, or the Judge has not brought his mind 
to bear upon the real question. 

The Court, however, exercises a purely ap- 
pellate jurisdiction where, notwithstanding that 
there has been a fair and impartial trial, it 
interferes with the lower Court’s order be- 
cause it disagrees with the conclusion arrived 
at, whether on facts or law. 

The Full Court of the Presidency Small 
Cause Court has, therefore, no jurisdiction to 
interfere with the conclusion arrived at by the 
trial Judge on the evidence, where there,is no 
reason for suggesting that the trial has not been 
a proper one, 

DINSHAW IRON WORKS v. MIAKHAN ADAMJI 
& 44 Bom.L.R. 924. 


SMALL CAUSE COURTS ACT (PROVIN- 
CIAL) (Act IX of 1880), ART. 35(ii)—Suit 
cognizable by Small Cause Court—Suit to te- 
cover damages for wrongfully taking fruit from 
treé, 

A suit to recover damages incurred by rea- 
son of the defendant having wrongfully taken 
fruit from, the plaintiff’s tree is cognizable by 
a Provincial Small Cause Court, and does not 
fall within Art. 35, cl. ii, of the second sche- 
dule to the Provincial Small Cause Courts 
Act, 1887. 

NILKANTH v. DHONDYA, 44 Bom.L.R. 733. 
SPECIFIC RELIEF ACT (I of 1877), S. 27(c). 
See CIVIL PROCEDURE CODE, O. I, r. 3. 

44 Bom.L.R. 874, 


Co. 


STAY of criminal proceeding—Civil suit bet- 
ween parties—Considerations for stay—Prac- 
tice. 

In dealing with an application for stay of 
a criminal complaint pending the hearing of 
a civil suit between the parties, the Court 
should consider where the public interest lies, 
and not merely’ where the supposed interest 
of the particular complainant lies. The interest 
of the public is opposed to multiplicity of pro- 
ceedings. 

THAKORLAL v. AMBALAL., 44 Bom.L.R. 761. 
See CIVIL PROCEDURE CODE; 
44 Bom.L.R. 699. 

$ 

Arbitration clause—First agreement con- 
taining arbitration clause—Second agreement 
materially altering terms but having no arbit- 
ration clause—Suit on both agreements—Ad- 
sence of reference to arbitration—Suit man- 
tainable, r 

Where rights and liabilities «created by an 
agreement between the parties containing an 
arbitration clause are materially altered by a 
subsequent agreement which does not contain 
such a clause, a suit based on both the agree- 
ments can be maintained in absence of refer- 
ence to arbitration under the first agreement. 
RAMDAS v. ORIENT PICTURES. 44 Bom.L.R. 739. 


of suit. 
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See CONTRACT 
44 Bom.L.R. 1 (P.C.). 


SUBROGATION of mortgage. See TRANSFER 
OF PROPERTY ACT, S, 92. 44 Bom.L.R. 20. 


SUCCESSION ACT (XXXIX of 1925), S. 116. 
See TRANSFER OF Property Act, S. 27. 
44 Bom.L.R. 257. 


S. 271—Order passed by District Judge 
—Appeal—Civil Procedure Code (Act V of 
1908), Sec. 104. | 

Where a District Judge, in the exercise of 
his discretion under s. 271 of the Indian Suc- 
cession Act, 1925, decides to proceed with an 
application for probate made to him, he cannot 
be said to be making an appealable Order un- 


der the Act. 
FAKIRJI v. MAHERBAN. 44 Bom.L.R. 603. 


—i—-—§, 299—Appeal—High Court. 

Every order made by a District Judge by 
virtue of powers conferred upon him by the 
Indian Succession Act, 1925, is subject to an 
very to the High Court, under s. 299 of 

e Act 


FAKIRJI v. MAHERBAN, 44 Bom.L.R. 603. 


—-§, 384—-Application to revoke succession 
certificate—Court refusing to revoke certificate 
—Order of Court refusing such revocation 
whether appealable—Civil Procedure Code 
(Act V of 1908), Sec. 151—Court-fee stamp 
duty paid on infructuous succession certificate 
by mistake—Inherent power of Court to order 
refund of duty. 


STIFLING of prosecution. 
Act, S$, 23. 





An order of the Court, on an application to — 


revoke a succession certificate, which amounts 
to a refusal to revoke it, does not fall under 
s. 384 of the Indian Succession Act, 1925, and 
is not appealable, . 
A succession certificate in respect of certain 
shares and securities was obtained by the ap- 
plicant under s. 380 of the Indian Succession 
Act, 1925, after payment of the requisite Court- 
fee stamp duty. Some of the shares were of 
a company which had its head office in Eng- 
land, As the applicant found that those shares 
could not be transferred to his name on, the 
strength of the succession certificate obtained 
by him, which did not operate outside British 
India, he obtained letters of administration in 
respect of those shares on payment of proper 
duty in England. On the question whether 
the applicant was entitled to a refund of the 
Court-fee stamp duty paid in respect of those 
ares :— Mees 
Ped that ignorance of law on the applicant s 
part did not prevent the Court in exercising 
its inherent power under s. 151 of the Civil 
Procedure Code, 1908, if it was clear that the 
certificate was infructuous for the purpose for 
which it wae obtained, and that the applicant 
was entitled to a®refund of the amount paid 
by him by mistake or inadvertence. 
AHMED EBRAHIM v. GOVERNMENT OF BOM- 
BAY. 44 Bom.L.R. 912. 


SUGAR, sale of, withholding of. See DEFENCE 
oF INDIA RULES, r. 81(2)(@). i 
° 44 Bom.L.R. 921. 
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PROCEDURE CODE, 
44 Bom.L.R. 699. 
44 Bom. L.R. 739. 
SUSPENSION of servant. See MASTER AND 


SERVANT, SERVANT, SUSPENSION. 
i 44 Bom.L.R. 814. 


SUIT, stay of 4 See CWL 
5. 10, 


———See STAY OF Suit. 


TAXATION, advocate’s fees.e See ADVOCATE, 
FEES, 44 Bom.L.R. 459 (S.B.). 


TEMPLE—Public religious trust. 

_The fact that worshippers are allowed to 
visit a temple does not necessarily warrant 
the inference that the temple is a public 
religious trust. 

The presumption that a temple is dedi- 
cated to religious uses which arises from the 
descent of its property from chela to chela, is 
limited to cases where the religious persons 
concerned are grthastas and not celibates, so 
that there may be a conflict between the 
chela and the natural heirs of the guru. A 
sanyasřs heir is always his chela. 

AMARDAS v, HARMANBHAI, 44 Bom.L.R. 643.. 


TOBACCO DUTY (TOWN OF BOMBAY) 

ACT (Bom. IV of 1857), S. 11. See BOM- 

BAY SHOPS & ESTABLISHMENTS AcT, S. 5. 
44 Bom.L.R. 446. 


TRADEMARK, passing-off action—Action of 

deceit—-Difference between two actions—tssues. 

arising in passing-off action—Essentials of pass- 

ing-off actton—Cinema films—-User of similar 

ae nee of proprietary right, 
oof of. 

The foundation of a passing-off action is de- 
ception or possibility of deception but it is not. 
an action of deceit. 

In an action of deceit the plaintiff has to: 
prove that he has been deceived by the de- 
fendant and has suffered damage thereby, and 
that the deceit on the part of the defendant 


-was deliberate. 


__In a passing-off action it is never the plaint- 
iff’s case that he has been himself deceived by 
the action of the defendant. His case is that 
other people, the public, have been deceived, 
or are likely to be deceived. A private indivi- 
dual, however, cannot sue for a wrong done to 
the public. The plaintiff must therefore prove 
that the action of the defendant has infringed 
some proprietary right of his own. It is not 
necessary to prove any fraudulent intention on 
the part of the defendant, although, if a fraudu- 
lent intention can be proved, that usually 
assists the plaintiff’s case. ° 

_ The issues that must always arise In a pass- 
ing-off action ‘are : 

First, has the name or description or make- 
up, or whatever it may be, of the wrong! 
user of which-the plaintiff complains, come to 
be associated in the public mind with the 
goods, business or works of the plaintiff ? 

Secondby, is the defendant so describing, or 
getting up, his goods or whatever it may be, 
as to be likely to mislead the public into be- 
lieving that they are acquiring the plaintiff's 
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goods, when in fact they are acquiring the de- 
fendant’s goods ? - 

The foundation of a passing-off action is 
that nobody is entitled to represent his goods 
as the goods of somebody else. 

MULTANI v. PARAMOUNT TALKIES OF INDIA, 
“LID, 44 Bom.L.R. 505. 


“TRANSFER OF PROPERTY ACT (UV of 


4882), S. 16. See TRANSFER OF PROPERTY 
Act, S. 27. 44 Bom.L.R. 257. 
~, 19, See HINDU Law, JOINT FAMILY 
PROPERTY, - 44 Bom.L.R. 839. 


S. 27—Gift void ab initio. 

Under s. 27 of the Transfer of Property 
Act, 1882, and s. 129 of the Indian Succession 
Act, 1925, the failure contemplated is the 
failure of a valid gift. Where the gift is void 
.a> initio the subsequent gifts must fail as pro- 
vided by s. 16 of the Transfer of Property 
Act and s. 116 of the Indian Succession Act. 
ISMAIL HAJI ARAT v. UMAR ABDULLA. 

44 Bom.L.R. 257. 








See CIVIL PROCEDURE CODE, 


S. 52: 
; 44 Bom.L.R. 874. 


Or 3 


S. 53A—Construction. 

Quaere. Whether s. 53A of the Transfer of 
Property Act, 1882, applies at all to an agree- 
-ment to transfer a partial interest in property, 
such as a right to win minerals or cut timber 
or the like. 

It is possible that s. 53A of the Transfer of 
“Property Act only applies to an agreement 
to sell or otherwise dispose of the entirety of 
a piece of real property. But the words of 
the section make it quite plain that it does 
not operate to create a form of transfer of 
property which is exempt from registration. It 
-createg no real right: it merely creates rights 





of estoppel between the proposed transferce, 


and transferor which have no operation against 
third persons not claiming under those persons. 
"BANERJI v. KUTCHWAR LIME & STONE COM- 
< PANY, 42 Bom.L.R. 324 (P.C.). 


-S 82‘ Won tgage-——Contribution—Extin- 
fuishment of mortgage. 

Section 82 of the Transfer of Property Act, 
1882, can apply while the mortgage is still 
subsisting ; but it applies even more when the 
mortgage has been paid off out of some only 
of the properties mortgaged, and the owner or 
‘the person interested in the properties from 
which the mortgage has been paid off then has 
a right .to claim contribution from the owner 
of other properties which were liable under the 
mortgage but which were not called upon to 


pay it off. 

Defendant No. 2 and the husband of defen- 
dant No. 3 mortgaged their house and land to 
-defendant No. 1. Subsequently, defendant 
No. 4, who had obtained a mon@y decree 
-against the husband of defendant No. 3, ap- 
plied to execute the decree by sale of the 


“house mortgaged, and at the Court-sale pur- 
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chased it himself. Then defendant No. 1 sold 
his mortgage rights in the house and lahd to 
plaintiff; and thereafter defendants Nos. 2 
and 3 sold their rights under the mortgage to 
the plaintiff. The plaintiff having sued to 
recover proportionate mortgage dues by sale of 
the house :— 

Held, (1) that the mortgage as regards the 
house was, under the circumstances, extinguish- 
ed: s. 101 of the Transfer of Property Act ; 

(2) that at the time of the Court-sale the 
only interest of defendants Nos. 2 and 3 in 
the house was the equity of redemption, and 
that that was all that was sold to defendant 


0o 4; 

(3) that defendant No. 4 thus bec&me 2 
mortgagor jointly with defendants Nos. 2 and 
3 not only of the house but of the land also, 
and defendants Nos. 2 and 3 could have re- 
lied upon s. 82 of the Act to claim eontribu- 
tion from defendant No. 4 if circumstances had 
arisen which justified it ; 

(4) that by the sale-deed the plaintiff took 
over from defendants Nos. 2 and 3 their rights 
in the land and the house, including the rights 
of the mortgagor,‘and the plaintiff was clearly 
standing in their shoes with regard to any 
rights that they might have to exercise against 
defendant No. 4; 

(5) that, therefore, the plaintiff was entitled 
to recover the proportionate share of the mort- 
gage on the house from defendant No. 4. - 
BASWANNEWA v. Dopcowps. 44 Bom.L.R. 15. 


S. 91. See TRANSFER OF PROPERTY ACT, 
44 Bom.L.R. 20. 


S. 92—-Mort gage-——Subro gation-—Subse- 
quent mortgagee paying off prior mortgage with 
mortgagor's money not entitled to subrogation. 

Detendant No. 1 mortgaged his house first 
to S for Rs. 308 in March 1931. In Septem- 
ber of the same year he mortgaged it again to 
K for Rs. 400. He mortgaged it for the third 
time to the plaintiff in October 1933 for Rs. 
650, stipulating that out of the consideration 
money the plaintiff should pay off the first 
mortgage in favour of S. The plaintiff did so. 
Defendant No. 2, who held a money decree 
against defendant No.1, executed his decree, 
had the house sold at an auction sale subject 
to the second mortgage, and purchased it him- 
self for Rs. 800 in January 1936 and paid Rs. 
670-3-0 (ie. Rs. 800 less defendant No. 2’s 
expenses) into Court. On June 2, 1936, he paid 
off the second mortgage in favour of K. On 
June 29, 1936, the plaintiff sued to enforce his 
own mortgage against defendants Nos. 1 and 2 
and was paid Rs, 670-3-0 lying in Court which 
he had attached before judgment. He claimed 
to be paid the balance. Defendartt No. 2 con- 
tended that by reason of s. 92, of the Transfer 
of Property Act, 1882, he was subrogated ‘to 
the second mortgagee whose mortgage he had 
paid off and claimed priority over the plaintifi’s 
mortgage. The plaintiff alleged that he having 
paid off the first mortgage was in his turn 
subrogated to the first mortgage: 

Held, (1) that defendant No. 





S. 92. 





2 was pro- 


~ 
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- tected against the third mortgagee (plaintiff) 
by his having paid off the second mortgage, as 
he was entitled to subrogate to the second 
mortgagee under s. 92 of the Transfer of Pro- 
perty Act, 1882; % 

(2) that as the plaintiff used the mortgagor's 
money when he paid off the first mortgage, he 
got no right, by his payment, to subrogate to 
the first mortgagee, 

(3) that the plaintiff was therefore not en- 
titled to apply for a final decree for sale of 
the mortgaged property unless he paid to de- 
fendant No. 2 Rs. 800 (the amount paid by 
defendant No. -2 in satisfaction of the second 
mortgage) together with interest. 
NARAYAN v. PARAMESHVARAPPA, 

44 Bom.L.R. 20. 


Mortgage—Subrogation—Paying of of 
prior Mmortgage—Civil Procedure Code (Act 
V ef 1908), Sec. 64—Attachment before judg- 
ment—Mortgage pending attachment—Claims 
enforceable under attachanent—Disposal of ap- 
plication for executtion—Whether amounts to 


ka ~ 


dismissal of such application, 


+ 


~ 
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Section 92 of the Transfer of Property Act, ' 


1882, is retrospective in its effect. 

Where a person himself redeems a mortgage, 
that is to say, pays the mortgage money out 
of his own pocket and not merely discharges 
a contractual liability to make the” payment, 
he is entitled to the right of subrogation under 
the first paragraph of s. 92, if he is one of the 
persons, other than the mortgagor, enumerated 
in s$. 91. Where, however, such person does 
not himself redeem the mortgage, that is io 
say, does not himself pay the money out of 
his own pocket in excess of his contractual 
liability but advances money to a mortgagor 
and the money is utilized for payment of a 
prior mortgage, whether the money is actually 
paid through the hands of the mortgagor or 1s 
left for such payment in the hands of the 
person advancing the money and it is then 
paid to the prior mortgagee through the hands 
of that person, the latter acquires the right 
of subrogation under the third paragraph of 
s. 92, only if the mortgagor has by a register- 
ed instrument agreed that he shall be so sub- 
rogated. ; . 

In’a suit for money the plaintiff got 
attachment before judgment levied on certain 
lands belonging to the defendants but which 
“vere in his possession as mortgagee. Some 
time afterwards the defendants mortgaged the 
lands to the applicants for Rs, 3,000, of which 
Rs. 1,710 were paid in cash to the defendants 
and the balance of Rs. 1,290 was left with the 
applicants fer paying to the plaintiff in dis- 
charge of his moregage. Accordingly the appli- 
cants deposited*the sum of Rs. 1,290 in Court 
‘ under. s. 83 of the Transfer of Property Act, 





| 


1882. The plaintiff accepted payment of the | 


amount in satisfaction of the mortgage and 
delivered over possession of the lands to the 
applicants. The plaintiff thereafter obtained 
a decree in his suit, and filed applications to 


R. 123. 
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execute the decree. In one of those applica- 
tions in 1932, Rs. 559 were realised and the 
application was duly disposed of. In the fol- 
lowing application for execution the plaintiff 
did not attach, the lands in dispute as accord- 
ing to him they were already attached before 
judgment, and applied for sale of the lands. 
The applicants intervened in the proceedings 
and contended that the attachment before 
judgment ceased under O. XXI, r. 57, of the 
Civil Procedure Code, 1908, as the application 
of 1932 was dismissed for default, that the 
sale should be held subject to their mortgage 
for Rs. 3,000, and that in any event they were 
entitled to subrogate themselves to ‘the plaint- 
iff so far as Rs. 1,290 were concerned :— 

Held, (1) that a part of the mortgage in 
favour of the applicants was intended to have 
the effect of the virtual substitution of the 
mortgagee for the original mortgagee, and that 
s. 64 of the Civil Procedure Code could not 
be said to have rendered that part of the 
transaction void, as it in no way prejudiced 
the claims of the plaintiff against the property 
which he had got attachéd : 

(2) that if the plaintiff wanted to procecd 

against the ands free from encumbrances, he 
should have’ got them ‘attached a second time 
after his mortgage had been satisfied - 
_ (3) that it was difficult to say, particularly 
in view of the proceedings under s. 83 of the 
Transfer of Property Act, 1882, that the appli- 
cants were not entitled to subrogation under 
the first paragraph of s, 92 of the Act; 

(4) that, therefore, the lands should þe ' 
sold subject to a charge ot Rs. 1,290 in favour 
of the applicants, the mortgage in their favour 
not, being 'void under s. 64 of the Civil Pro- 
cedure Code to that extent ; 

(5) that as regards the application of 
1932, there was nothing on the record to show 
what it was that the plaintiff failed to do 
which might be regarded as default on his part 
and which would justify the inference that 
the application wag dismissed for default and 
not disposed of as expressly stated in the order 


on it. 
VISHNU v. SHANKAREPPA, 44 Bom.L.R, 415. 


S. 95A. ‘See TRANSFER OF PROPERTY 
Act, S. 92. 44 Bom. L.R, 20. 


S. 101. 

Section 101 of the Transfer of Property Act, 
1882, applies in terms only when there is a 
subsequent mortgagee or charge-holder. The 
principle of the -section does not apply to the 
case of a Court-purchaser of the equity of re- 
demption. 

BASWANNEWA v. DODGOWDA. 44 Bom.L.R. 15. 














S. 122. See Hinpu Law, Joint Faf- 

LY PROPERTY, 44 Bom.L.R. 839. 
3 S. 123. See HINDU Law, Jornt FAMI- 
LY Propfrry, 44 Bom.L.R. 839. 
—i————-§, 129. See TRANSFER OF PROPERTY 
44 Bom.L.R,. 257. 


Act, S, 27. 
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TREE, fruit of, suit to recover’ is cognizable 
by a Provincial Small Cause Court. See PRO- 
VINCIAL SMALL CAUSE Courts Act, Art. 35(ii). 

44 Bom.L.R. 733. 


TRUST, breach of, not- committed by change 
in name of charity, See CHARITY. 
; 44 Bom.L.R. 466. 


ULTRA VIRES, Factories rules, r. 37. 

Rule 37 of the Factories Rules, framed un- 
der the Factories Act, 1934, is ultra vires. 
EMPEROR v. HASSIM EBRAHIM. 

44 Bom.E.R. 810. 





Municipal rule 344 of the Ahmedabad 
Municipality is ultre vires. See MUNICIPAL 
Act (BoroucHs), S. 73(x). 44Bom.L.R. 280. 


_ 





s, 11 of the Bombay Revenue Jurisdiction Act, 
1876. See BOMBAY REVENUE JURISDICTION 
Acr, S. 11. 44 Bom.L.R. 577 (F.B.). 


VALUATION CLAUSE in a lease. See ARBIT- 
RATION ACT, S, 2(c). 44 Bom.L.R. 869. 


WASTE -LANDS—Proprietary right—Govern- 
ment, 

The proprietary right of Government to 
waste lands which are not proved to be of 
the ownership of private individuals has been 
recognised in the Bombay Presidency from 
early times, This principle was first embodied 
in the preamble of Bombay Regulation III of 
1814. thereafter in s. 7 of Bombay Regulation 
XVII of 1827, then in s. 11 of the City Survey 
Act (Bom. IV of 1868), and finally in s. 37 
of the Land Revenue Code. 

SECRETARY OF STATE v. ,CHIMANLAL. 
44 Bom.L.R. 295. 


See MUNICIPAL Act (Bo- 


WELLS, public. 
44 Bom.L.R. 354. 


ROUGHS), S. 63. 


WIFE, deposit of money in name of, whether 
operates as a gift to wife. ‘See HINDU LAW, 
JOINT FAMILY PROPERTY. 44 Bom.L.R. 839. 


WORDS AND PHRASES : 


f Act or omission of a revenue officer.” 


See BOMBAY REVENUE JURISDICTION ACT, 
S. 11 44 Bom.L.R. 577. 


“ An article liable to confiscation.” See 
ABKARI Act, S. 54 44 Bom.L.R. 239. 





MUNICIPAL ACT 


_—- —** Building.” See 
44 Bom.L.R. 45. 


(BoroucHs), S. 3(2). 


sacat Child,” 
CEDE, S. 488, 


“Commercially insolvent.” See COM- 
PANIES ACT, S. 162. 44 Bom L.R. 387. 


CRIMINAL PROCEDURE 
44 Bom.L.R. 919. 


See 





“Connects up.” See ELECTRICITY ACT, 
S. 44(B). 44 Bom.L.R. 800. 





o 
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WORDS AND PHRASES—(Contd.) | 
“ Continuing offence.” See ELECTRICITY 








Act, S. 44(b), 44 Bom,L.R. 800. 
“ Court.’ See ARBITRATION _ ACT, 
S. 2(e). 44 Bom.L.R. 859. 
“Decision or order.” See LAND’ RE- 
VENUE CODE, S. 204 44 Bom.L.R. 295. 





“Enactment.” See BOMBAY SHOPS AND 
ESTABLISHMENTS ACT, S. 5. 44Bom.L.R. 446. 


See MUNICIPAL ACT 
44 Bom.L.R. 45. 


ef 





Enclosure.” 
(BoroucHs), S. 3(2). 


MUSSALMAN "WAKF 
44 Bom.L.Re257. 


“Family.” See 














“ Individual.” See INCOME-TAX ACT, 

>: 44 Bom.L.R. 196 (P.C.). 
——-—~‘Injury.” See Civit PROCEDURE CODE; 
S. 144. l 44 Bom.L.R. 324 (P.C.). 
—_——-‘ Legal process.” See LIMITATION ACT, 
9. 44 Bom.L.R. 668. 

“On demand.” See PROMISSORY NOTE. 

44 Bom.L.R. 495. 

—— ~~ Owner.” See INCOME-TAX ACT, S. 9. 
44 Bom.L.R. 196 (P.C.). 

“Personal.” See INCOME-TAX ACT, 

S. 9 44 Bom.L.R. 196 (P.C.). 





“Precautions against fire.’ See Fac- 
TORIES Act, §. 22. 44 Bom.L.R. 810. 


See MUNICIPAL Act (Bo- 
44 Bom.L.R. 890. 


“ Process.” 
ROUGHS), S. 203. 








—“ Property of which he is the owner.” 
See INCOME-TAX Acrt, S. 9. 
44 Bom.L.R. 196 (P.C.). 


————“ Salary.” See CIVIL PROCEDURE CODE, 





S. 60. 44 Bom. L.R. 264: 
“Substratum of a company.” See 
COMPANIES ACT, S. 162. 44 Bom.L.R. 387. 


See MUNICIPAL ACT 


———-—* Such factory.” 
i 44 Bom.L.R..756ə 


(City), S. 390 


See MUNICIPAL Act 
44 Bom.L.R. 890. 


“ Such process.” 
(BorouGHs), S. 203. 





See COURT-FEES Acr, S. 10. _ 
° 44 Bom. L.R. 117. 





“Suit.” See SMALL CAUSE COURTS Act 
(PRESIDENCY), S. 38. 44 Bom.L.R. 120, 124. 


“ Suit dismissed with costs.” See COSTS. 
, ~ 44 Bom. L.R. 629. 
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—-—“ To any Magistrate subordinate to him 
“having jurisdiction.” See CRIMINAL PROCE- 
‘DURE Cope, S. 346 44 Bom. L.R. 53. 





fi 





Wages of a labourer.” See Civit Pro- 
‘CEDURE CODE, S. 80 44 Bom.L.R. 264. 


j Wall” "See MUNICIPAL ACT 
'ROUGHS), S: 3(2). 





( Bo- 
áá Bom.L.R. 45. 





Withholding.” 
‘DIA RULES, r. 81(2) (a). 


See DEFENCE OF IN- 


“WORKMEN’S COMPENSATION ACT (VIII 
of 1923), S. 3—“ Accident arising out of and 
in the course of his employment °—Workman 
—Death caused by drowning while on duty on 
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barge--Buiden of proof. . 

In a case of death caused through accident 
the burden of proof rests upon the workman 
to prove that the accident arose out of the 
employment as well as in the course of the 
employment. 

Where a workman, sleeping on.a barge in 
the course of his employment, meets with his 
death by drowning, and if it ts in evidence 
that he knew swimming, the most natural in- 
ference to draw is that the accident occurred 
because for some reason or other in the mid- 
dle of the night, the workman fell off the 
barge either in his sleep or when half awake 
and struck his head in the process. 
| VISHRAM v. DADABHOY HormMusj1 & Co. 
44 Bom.L.R. 284. 


44 


The 
Bombay Law Reporter. 


JOURNAL 
January 15, 1942. 


INSTRUCTIONS FOR BRIEF. 


In the spacious days of the eighteen-nineties, when it might happen that 
for weeks there would only be one Court sitting on the Original Side, when 
Judges toiled up the stairs in the narrow turrets so thoughtfully provided by the 
architect in order to get to their Chambers, when the Judge whoa presided over 
the Sessions had little share in the punkah which waved over.those who sat below the 
Bench, and when it grew dark had to continue his work by the light of a couple of 


candles, when that brilliant band of advocates, Latham, Macpherson, Budrudin Tyabji, 


James Jardine, Basil Lang, and Inverarity led the Bar, when ten gold mohurs was 
considered a high fee on a brief, and leading counsel did not demand a special fee to 
induce them to undertake to be present when the case relating to the brief was called 
on, when the salaries of the officers of the High Court had not been cut down on the 
advice of a Committee which would not recognize that the labourer was worthy of his 
hire, when the Roll of Advocates was a short one, and the Roll of Attorneys did not 
fill pages and pages of the Civil List, in those days G. H. Farran was Commissioner 
and Master in Equity, and signed the allocaturs for solicitors’ bills of costs after they 
had been taxed by A. K. Oliver, the Assistant Taxing Master. What Oliver did not 
know about the taxation of bills of costs was not worth mentioning, and the greater 
part of his knowledge he had committed to the pages, of a notebook. He may have 
intended to write a book. on taxation for the guidance of the legal profession and of 
the Judges, but unfortunately ‘for them that book does not appear to have been 
published. For, strange to say, although there were textbooks which dealt with the 
question of costs, and how they were to be awarded, they gave little or no assistance 
to the Taxing Master, and the reported cases which might have helped him were 
few and far between. It was a very rare occurrence for a summons for review of 
taxation. to beetaken out, for solicitors were as a rule well satisfied with the taxation 
of the Taxing Master, and it was only in exceptional cases that it might be worth 
while to risk the costs of a review. Consequently, whenever a summons for review 
of taxation came to be argued either in Chambers, or on adjournment in Court, 
both the advocate and the Judge found themselves involved in imvestigating the 


mystéries of a subject for which the guidance of a textbook was not available. 
b 
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Ali these preliminary remarks have been prompted by the perusal of a long 
Note in the May Nuthber of the Bombay Law Journal, headed “ Instructions for 
Brief”, which forms the prelude to a report of the judgments of the Appeal Court 
in P. D. Shamdasani v. The Central Bank of india Lid There is a very great deal. 
in the Note and in the judgments which invokes comment. 

The High Court Rules dealing with the taxation of costs are rr. 534 to 579,. 
which to a very great extent follow the Rules of the Supreme Court. But r. 575 intro- 
duced an important change, directing that “ In all cases of taxation between party and 
party, the bill shall be lodged for taxation between party and party, and also between. 
attorney and client.” In England a bill is only taxed between party and party, and. 
all attorney and client costs are struck off, leaving the solicitor to bring in another 
bill against the client. In Bombay it seems to have been considered an advantage 
to the client that under one taxation he should be able to ascertain what was the 
amount of costs he had to pay out of his own pocket, as well as the amount of costs 
which he was entitled to recover from the losing party under the order of the Court. 


Let us follow what happened to an attorney's bill after it had been lodged! 
for taxation. It was first dealt with by the Taxing clerk, who checked all the figures, 
counted the number of folios charged for, and proceeded to mark in the margin in 
pencil what he considered should be allowed between party and party, what between 
attorney and client, and what should be disallowed. He even put down what he 
thought should be allowed for discretionary charges, according to the long established 
practice of the office. The bill then went before the Taxing Masier, who settled the 
allowances in ink, and the only points of difference between him and the clerk would 
probably be as regards the discretionary charges. The bill as taxed would be open 
to inspection, and any interested party could ask the Taxing Master to review his- 
taxation. The principal objections would naturally relate to the discretionary items, 
especially the item of Instructions for Brief, and to whether certain items had been 
. properly allowed between party and party instead of between attorney and client. 

As regards Instructions for Brief the Taxing Master was entitled to ask @ 
solicitor to give particulars of the work which he had done in the case under this- 
heading, but as a rule the amount allowed was fixed according to a well-known office 
practice which the profession accepted as satisfactory. A solicitor arguing for an 
increase or decrease of the amount fixed by the Taxing Master was always in a very 
delicate position, as the arguments he might put forward*one day in favour of the 
allowance being increased might, be used against him the next day when it might be 
necessary for him to contend that the amount should be decreased. There was- 
therefore a fairly wide field of agreement between the Taxing Master and the solicitors 
as regards the amount which should be allowed under this item. But unfortunatelye 
in the dim past the impression had originated that whatever amount was asked for 
in the “bill would be. sure to be cut down in taxation, so that the practice arose of 
asking ‘for more than it was expected would be allowed, and very few firms in their 
gills restricted their demands to the amounts which they thought wouyjd cofncide with: 
the views of the Taxing Master. äi 

In dealing with the amount to be awarded for Instructions for Brief the Note 
remarks that it is impossible tô lay down any principle. of general application, as 
obviously the work and worry involved could not be accurately prevalued in terms. 
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of rupees, annas and pies, and then the writer went on tò say that it seemed to be 
as difficult to arrive at the quantum of Instructions for Brief to be allowed to 
attorneys’ as there was found to ‘be, for instance, in arriving at the quantum of 
damages for loss of expectation of: life. That question, at any rate, has been reduced 
to its proper proportions by the judgment of the Lord Chancellor in Benham V. 
Gambling*, referred to in the Note. But obviously there can be no comparison bet- 
ween the difficulties in arriving at the quantum for Instructions, and the quantum for 
damages for loss of expectation of life. Reference to the judgment of Blackwell J. 
in Shamdasani V. Tata Industrial Bænk? will show that very detailed guidance was 
given therein both to solicitors and the Taxing Master as to how the quantum for 
Instructions should be calculated. In any event the quantum depends on the actual 
amount of work proved to have been done, whereas in the other case the quantum was 
arrived at by guesswork founded on nothing that could be considered proved by 
evidence. 

But the Note goes on to suggest that the time had arrived when the well- 
known and necessary practice of solicitors looking up and discussing the law in 
Observations and/or Instructions should be officially recognized, and included in 
the allowance made for Instructions for Brief. 

To bring this about r. 562 would have to be altered. Sub-rule (iz) 
provides that in allowing costs for the drawing and copying of observations to counsel 
in the brief, the Taxing Master shall disallow the costs of detailed comments on any 
question of law or the discussion of the authorities in point. It follows that if the 
costs of drawing and copying are disallowed, nothing can be allowed in the item of 
Instructions for the trouble taken by the solicitor in preparing for these observations. 

But the ground put forward in the Note for such an alteration of a rule which 
has evidently been adapted from the Rules of the Supreme Court is a very curious 
one. We are toid that the leading advocates do not read their briefs until the 
evening: of the day before the day on which it has been ascertained that any parti- 
cular case will be called on, and so they must have the law in-each case supplied to 
them in their observations. Presumably then, if two counsel are briefed, the one, 
who by arrangement is not going to conduct it, never reads his brief at all. Shades 
of Macpherson and Inverarity, and others! These advocates used to take their 
briefs home with them as they were delivered, and.read them, and got up the law 
involved in them, so as to be ready for a consultation before the hearing. It would 
be quite contrary to ‘the traditions of the Bar for an advocate to -depend on the 
solicitor instructing him for the law pertinent to the case. 

Undoubtedly after the old Bar convention that two counsel must be briefed in 
afl long causes was abrogated, and a rule was passed that the costs of only one counsel 
would be allowed between party and party in any long cause where the sum claimed 
was below Rs. 5,000, which amount was afterwards increased to Rs. 10,001, with the 
same restriction where the claim in dispute related to property of like value, unless 
the Judge at theetrial or the Sitting Judge in Chambers before the trial sanctioned 
on special grounds the employment of more than one counsel, the position of counsel 
who were in general demand became extremely difficult, since they would be sure to 
have a number of single-handed briefs on their tables, and they could not tell when any 
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particular case would be called on, for hearing. But if the practice, as set forth in the 
Note, exists, that is not the proper solution of the difficulty. 

No comments appear in the Note on the judgments of the Appeal ‘Court | in 
Shamdasani V. The Central Bank of India, yet these present some remarkable features. 

It seems that there had been an earlier summons for review of taxation, and 
Shamdasani had been ordered to pay the costs of that summons, the arguments in 
which had taken up the extraordinafy period of 334 hours. Again Shamdasani 
objected to the costs awarded by the Taxing Master, and ‘took out another summons 
for review. That was heard before Blackwell J. and against his decision Shamdasani 
filed an appeal, while the bank filed cross-objections. 

Fortunately, in passing final orders their Lordships decided that there should 
be no order for costs either in the Court below or in the Appeal Court, otherwise 
further summionses for review might have continued indefinitely. 

Three minor questions’ arose before the Appeal Court, which could be disposed 
of without much difficulty. Item 40 of the Table of Fees was held to relate to the 
first hour of the hearing, and not the first hour of each day of the hearing. The 
midday adjournment for # hour was not to be taken as part of the hearing, and 
refreshers to counsel could only be allowed under r. 567 in suits and appeals. 

The chief item to which both the arguments and the judgments were directed 
was the item “Instructions for Brief”. Shamdasani, who appeared as usual in 
person, argued that nothing should be allowed for Instructions for Brief on a Cham- 
ber Summons, relying on a dictum of the Appeal Court in Shamdasani v. The Tate 
Industrial Bank. Both the learned Judges considered that Item 14 of the Table of 
Fees was not very happily worded, but they may not have been aware how it -had 
come to pass that it was not easy to interpret. At the time of the hearing of 
Shamdasani v. The Tate Industrial Bank,? it was quoted’ by Sir Amberson Marten 
at p. 1099 as follows: “Instructions for Brief (including perusal of papers and 
examining witnesses) whether on final disposal at first hearing, settlement of issues, 
final trial, or on motions. Discretionary ”. 

It is not improbable that the words “or on motions” had beén added to the 
item as it had stood originally, since the first table of attorneys’ fees would certainly 
have been adapted’ from the Table of Fees in the Ancient Court of The King’s Bench, 
in which the charge for Instructions for Brief on motions would be fixed at a nominal 
amount. ` 

After the date of the hearing of Shamäasani v. The Tata Industiial Banke, 
Item 14 was amended by omitting the comma after the word “trial ”, and adding the 
words “or on appeals, arbitrations, accounts”. Presumably the reference to 
“ accounts” was intended to apply to the hearing in Court of exceptions to reports 

. by the Commissioner. 
It has always been recognized in England that the Table of Fees for attorneys 
under the Rules of the Supreme Court provide for all the necessary work which has to 
® be done by an attorney in preparing his brief for counsel in all matters except witness 
actions, where witnesses have to be examined or cross-examined, and for obvious 
reasons it had to be left to the Taxing Master to decide what was fair remuneration 
to the attorney for all the miscellaneous work entailed in procuring witnesses and 
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taking their proofs, and otherwise preparing for the hedting. The time octupied 
by the hearing might afford some guide to the Taxing Master to the amount of work 
done by ‘the attorney. Reported cases on this subject are very few, most of them 
are concerned with the question of principles, and very seldom is there any mention of 
the actual amounts finally allowed for Instructions for Brief, but in cases where any 
figures are given, it will be noted that they are on a considerably lower scale than 
that which has been established by practice in Bombay. a 

Here are the items relating to Instructions for Brief in the table of solicitors 
fees taken from Butterworth’s Red Book for 1940, which show that the English 
practice as set out above still prevails. 


APPENDIX N TO RS.C. 1883. 
° Higher Scale 
° £ s. d. 


80. Instructions for brief on motion for special Injunction. . 1 1 0 
gł. For brief on hearing or trial of action upon notice of trial or notice 
for judgment given, whether such trial be before a Judge, with 
or without a jury, or before an official or special Referee, or 
on trial of an issue of fact before a Judge, Commissioner or 
Referee, or an assessment of damages. o», 2 2 0 
82. For such brief and for brief on the hearing of an appeal, when 
witnesses are to be examined or cross-examined, such fee may 
be allowed as the Taxing Officer shall think fit having regard to 
all the circumstances of the case and to other allowances, if any, 
for attendances on witnesses and procuring evidence. 
82A. For brief on hearing of an originating summons or hearing of 
a summons under s. 10 of the Companies (Winding up) Act, 
1890. 2 
83. The fees for instructions for brief are to apply to a hearing on further 
consideration in Court only where an order for accounts and in- 
quiries was made without such hearing or trial as above mentioned. 


bo 
oO 


Tt is clear therefore that, according to the present practice of the Supreme 
Court, the charges for Instructions for Brief are only discretionary on the hearing 
or trial of an action, or on the hearing of an appeal, when witnesses are to be examined 
_ oY cross-examined, in all other cases the highest fee for Instructions is two guineas. 

It is equally clear that no charge for Instructions will be allowed i in any matter 
which is not specially mentioned in the Table of Fees. 

In limine therefore Shamdasani had some justification for relying on the dictum 
of the Appeal Court in Shamdasani V. The Tata Industrial Bank: that Item 14 did 
not apply to Chamber matters. Res ipsa loquitur, as a well known Bombay Judge 
was very fond of saying, and no authority was required to support the dictum. 

B. J. Wadia J. seemed to think that it was too wide, and that it made a dif- 


ference if a summons was adjourned into Court, but, with all due respect tò that” 


learned Judge, a summons, after it has been adjourned into Court, still continues to 
be a summéns, which is not mentioned in Item 14. 


But th€. chief argument centred on the interpretation of the words in” 


Item 14. It was contended that the words “final trial” should not be confined to 
the final trial of a suit, but were applicable to all matters which were capable of 
being finally tried, and this argument found favour with the learned Judges. With the 
1 (1925) 22 Bom. L. R. 1195, 1202. 
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very greatest respect it is *submitted that both from an historical and from a gram- 
matical point of view the words “ final trial” can only refer to a suit. 

The words “final disposal at first hearing, settlement of issues, final trial” 
fpllow the directions in the Rules of the Civil Procedure Code relating to suits only, 
and not to any other matters which may be heard in Chambers or in Court. Under 
O. IV, r. 1, every suit shall be instituted by presenting a plaint to the Court. 

Under O. V, r. 1, when a suit has been duly instituted a summons may be 
issued to the defendant to appear, and under r. 5-the Court shall determine whether 
the summons shall be for settlement of issues only, or for the final disposal of the 
suit. Appendix B gives the forms of a summons for final disposal of suit, and of a 
summons for settlement of issues, but curiously enough the latter form says nothing 
about the settlement of issues, while it conforms to the provisions of O. X, r. 1, 
relating to the first hearing of a suit, while O. XIV, r. 1 (5), provides for the 
settlement of issues at the first hearing. 

As a matter of fact on the Original Side of the High Court it is most unusual 
for a summons in a suit to be issued for a first hearing or for settlement of issues, 
but it was necessary to provide in Item 14 for the possibility of a suit being heard 
in stages, at each of which counsel would have to be briefed. And the only pro- 
ceeding which can be heard in these stages, first hearing, settlement of issues, final 
disposal or final trial (though this expression is not used in the Rules or in the 
Code) is a suit. That the word “trial” is used in Item 14 is some evidence that 
the corresponding item in the Table of Fees for the Supreme Court was referred to 
when it was drafted. A reference to the records may reveal how the words “or on 
appeals, arbitrations, accounts” came to be added in Item 14, but it may be pre- 
sumed that without those words it would certainly be doubtful whether the fee for 
Instructions for Brief was discretionary in such matters. 

If the words “final trial” had applied to all matters in which counsel had 
to be briefed, then there was no necessity for those words to be inserted ; if how- 
ever the words “final trial” applied to suits only, and it was considered desirable 
that discretionary charges should be allowed for Instructions for Brief in other 
matters, such other matters had to be specially) mentioned in the item. Then 
according to a very well-known rule of interpretation, the fact that certain matters 
were mentioned excluded all those which were not mentioned. Incidentally it may. 
be noted that the Appeal Court expressed the opinion that Instructions for Brief 
meant Instructions up to the time the brief was delivered, and did not include 
Instructions to counsel during the hearing, unless a supplementary brief became 
necessary, and this is at variance with the opinion expressed by Sir Amberson 
Marten in Shamdaseni v. Tata Industrial Bank, which was probably relied upon 
to support the liberal allowance for Instructions of Rs. 1,000 in the case under 
‘review by the Taxing Master. 

If it is considered desirable that whenever it becomes necessary to deliver ` 
a brief to counsel, the charge for Instructions for Brief under Item 14 should be 

“discretionary, whatever the proceeding may be, then the wording of Item 14 should 
be altered so as to make this clear. This would constitute a distinct departure from 
the practice of the Supreme Court. 


INNER TEMPLE. 
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INADMISSIBILITY OF PANCHNAMAS 
(MASHIRNAMAS). 


It is certainly surprising to find Courts of Magistrates continuing a practice 
which has been condemned by High Courts. The judgment of Sir John Beau- 
mont C. J. in Emperor v. Mohanlal Babebhat' refers to an instance of such continued 
wrong practice in Presidency Magistrates’ Courts. His Lordship the *Chief Justice 
held that the practice of allowing a panchnama to be put in by a police witness with- 
‘out calling the panch was wrong and also referred to a decision of the Bombay High 
Court in Emperor v. Rustam Lam? where the practice was condemned. His Lordship 
further observed as follows (p. 167): 

e “The putting in of a panchanama without calling the panch is not only an infringe- 
ment of the rules of evidence against the admission of hearsay evidence, but it is unfair to 
the accused....” 


"The question whether the putting in of a panchnama after calling the panch . 
and in his examination also infringes the rules of evidence has not been considered 
by the Bombay High Court, or by any other High Court. In my humble view, how- 
ever, a panch witness (mashir) can, give oral evidence of what he saw at the time of 
the panchnama (maeshirnama) but the panchnama (meshirname) itself cannot be 
put in evidence although it can be used by the panch witness to refresh his memory 
under s. 159 of the Indian Evidence Act. The view that the panchnama is admis- 
sible under s. 157 of the Indian Evidence Act is, in my humble view, erroneous, 
because a panchnama is not a previous statement made by the panch witness but a 
mere note made by the panch at the time of the panchnama. Even if the word 
“ statement” is given a strained meaning so as to include a note made by the panch 
it would be inadmissible as a statement made to the police-officer during the course of 
investigation. If a panchnama is to be regarded as a statement it can only be regard- 
ed as a statement made in the presence of an investigating police-officer whether it be 
regarded as a statement made to the police-officer or to the panch himself or to other 
panchas (meshirs) present at the time of making the panchnama (mashirnama). I am 
sure no one would seriously contend that a panchnama ‘(mashirnama) is a statement 
made by one panch (mashir) to another or that it is a statement made by the 
panchas to themselves. It is unnecessary to show that such arguments would only 
' Tead to obvious absurdities. The bar of s. 162, Criminal Procedure Code, applies not 
merely to statements directly made to police investigating officers but, as held in many 
reported cases, also to statements made in their presence. See Emperor v. Mt. Her 
Pieris, Otherwise the provisions of s. 162, Criminal Procedure Code, can be rendered 
“nugatory by investigating police-officers taking statements in the presence of others and 
asking them to give evidence in Court of such statements on the basis that they arg 
not statements made to police-officers but only statements made in their presence. See 
also Nga Ba Kyaing v. Emperor+ and Maruthumuthu Kudumban v. King-Emperot, 
The authorities*also hold that the provisions of s. 157 of the Indian Evidence Ac 
are controlled by those of s. 162, Criminal Procedure Code. In Emperor v. Najibud- 
din’ it was held that s. 162, Criminal Procedure Code, by enacting that no statement 
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made to a. police-officer shail be used for any purpose at any inquiry or trial repeals. 
by implication s. 157 of the Indian Evidence Act ŝo far as it concerns statements 
made to a police-officer in the course of investigation. The same view has been held 
in Rakha v. The Crown. To hold otherwise would be to render the provisions of 
s. 162, Criminal Procedure Code, nugatory. 

This statement of the law needs no reconsideration notwithstanding the provi- 
sions of sub-s, (2) of s. 1 of the Criminal Procedure Code which is as follows :— 


“In the absence of any specific provision to the contrary, nothing herein contained. 
shall affect any special or local law now in force ...” 


A statement made to the police in the course of investigation may be admis- 
sible-under the Indian Evidence Act under s. 157 or any other section but it is ruled 
out by s. 162, Criminal Procedure Code, which is obviously a specific provision? to 
the contrary within the meaning of s. 1(2) of the Criminal Procedure Code. To 
agree with the contrary contention would be tantamount to holding that s..162, Cri-- 
‘minal Procedure Code, would not override the provisions of s. 157, Indian Evidence 
Act, and that every statement made to police-officers In_the course of investigation can: 
be admitted as previous corroboratory statements under s, 157 of the Indian Evi- 
dence Act provided the persons who made the statements are examined as witnesses 
notwithstanding the mandatory provisions of s. 162, Criminal Procedure Code. 

It is true that in the lengthy discussions on the question whether s. 162, Crimi— 
nal Procedure Code, pro tanto. repeals the provisions of s. 27 of the Indian Evidence- 
Act, conflicting views have been expressed in the judgments of the Madras High Court 
in Subbiah Thevar, In re?, of the Bombay High Court in Emperor v. Biram Sardar®,. 
and in the judgment of the Lahore High Court in Hakam v. The Crown*. In the 
Lahore full bench case the majority of the Judges held that even if s. 27 of the Indian 
Evidence Act be regarded as a special law, it is pro tanto repealed by s. 162, Criminal 
Procedure Code, which contains specific provisions to the contrary within the meaning. 
of s. 1(2) ofthe Criminal Procedure Code. In Syamo ‘Maha Patro, In re®, and in the- 
Bombay case cited above it was observed that s 27 of the Indian Evidence Act was a 
special ‘provision whereas s. 162, Criminal Procedure Code, way a general provision. 
Whatever be the soundness of these conflicting views there is no scope for such con-- 
flict when we are considering the effect of s. 162, Criminal Procedure Code, on the- 
provisions of s. 157 of the Indian Evidence Act. For s. 157 relates to the corrobora- 
tion of evidence by previous statements in general, while s. 162, Criminal Procedure: ` 
Code, relates specifically only to previous statements made to the police in the course 
of investigation. There can be no doubt, therefore, that the provisions of s. ‘162, 
Criminal Procedure Code, override those of s. 157 of the Indian Evidence Act, both 
because s. 157 does not lay down any special law and also because s. 162 is a specific” 
provision to the contrary. To hold otherwise would be to render the provisions of 
s. 162, Criminal Procedure Code, nugatory. For if s. 162, Criminal Procedure Code, 
does not override s. 157 of the Indian Evidence Act, any statement made te a police- 
dicer in the course of investigation can be brought in evidence undef ¢ 157 of the- 
Indian Evidence Act. | 

For the-purpose of this arficle it is unnecessary to consider the -effect of Bom- 


1 (1925) I. L. R. 6 Lah. 171. ' 4 [1940] Lah. 242, F.B. 
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f 


no. 1. | JOURNAL. 9 


bay Act XII of 1941 because in considering the admissibility or otherwise pf“panch- 
namas one has only to consider the applicability of s. 162, Criminal Procedure Code, 
to s. 157 of the Indian Evidence Act. The reference to the conflict of judicial autho- 
rity on the applicability of s. 162, Criminal Procedure Code, to s. 27 of the Indian 
Evidence Act is only to assure ourselves that whatever be the law regarding the appli- 
cability of s. 162, Criminal Procedure Code, to s. 27 of the Indian Evidence Act, the 
former section does override the provisions of s. 157 of the Indian Evidence Act. 

In my humble view, therefore, in whatever light panchnamas be regarded—as 
previous statements or as notes made by panchas—they are inadmissible in evidence. 
The correct view, however, should be that panchnamas are not previous statements 
but mere notes made by the panch at the time of his observation. 

» ` Strong support is lent to my view by the following remarks of Sir John Beau- 
mont C. J. in the case referred to above. His Lordship observed (p. 166) :— 

“The panchnama is merely a record of what a panch sees, and the only use to which 
it can, properly be put is that wher the panch goes into the witness box and swears as to 
what he saw, the panchnama can be used as a contemporary record to refresh his memory.” 

A, logical consequence of this view would be to hold that a panchnama is in- 
admissible even if the panch is called as a witness. It can only be used by the panch 
witness: to refresh his memory and when that is done it can be used by the accused 
in accordance with the provisions contained in s. 159 of the Indian Evidence Act. 
But apart from this’use it is not admissible in evidence substantive or corroboratory. 

But the following sentence which follows the above remarks in the judgment of 
his Lordship may imply the contrary. (p. 167) :— 

The putting in of a panchnama without calling the panch is an infringement of the 
tules of evidence against the admission of hearsay evidence, ... If the practice of allowing 
the prosecution to put in a panchnama without calling the panch is still in force despite 
the decisions of this Court, T hope that Magistrates will see that it is stopped”. 

And also the sentence (p. 166) :— 

“ _,. this Court pointed out some years ago in Emperor V. Rustam Lam that if the 
police relied on a panchnama, they must call a panch to prove it, .... ” 

The question whether even when a panch witness is called the panchnama can 
_be admitted does not seem to have been considered. In my humble view. the answer 
to this question must be in the negative. Acceptance of my view that even when a 
panch is called the panchnama cannot be admitted would be of no practical incon- 
venience to the prosecution because panchnamas can be used by panch witnesses to 
refresh their memory. To change over from the view that panchnamas are admissible 
"as corroborative statements under s. 157 of the Indian Evidence Act to the view that 
they are not admissible because they are not statements but notes or records would 
not make any material difference as regards the oral evidence of the panch witness 
because in either case the panch witness has to give oral evidence of what he saw at 
the time of the panchnama. 

But ¢here Js a practice among certain Courts to put in panchnamas after the 
panch witness is formally examined and put a few questions. In such cases parts 
of the panchnama would become substantive evidence as there is nothing in the oral 
evidence of the panch witness of which they can he treated as corroboration. This 
practice is no doubt irregular and would have to be stopped altogether if the view 
suggested by me is accepted. The argument on which my view is based can be 
briefly put thus :— 

J. 2. 


10 THE BOMBAY LAW REPORTER. [ VOL. XLIV. 


Mia panchnama is admissible as a previous statement of the panch corroborat- 
ing his evidence under s. 157 of the Indian Evidence Act, then it is inadmissible under 
s. 162, Criminal Procedure Code, as a statement made in the presence of a’ police- 
officer during investigation. If the panchnama is not a statement but only, a note or 
contemporary record signed by the panch then it cannot be admitted under s. 157 
of the Indian Evidence Act as a previous statement. In fact a panchnama' is not a 
previous statefhent of the panch witness but merely a note or record made at the 
time”. 

To sum up a panchnama (mashirnama) is not admissible in evidence even 
when the panch is examined as a witness: The only use it can be put to is under the 
provisions of s. 159 of the Indian Evidence Act relating to refreshing the memory. 
It can be put to no use whatsoever, if the panch witness is illiterate. Police investi- 
gating officers should bear in mind. the necessity of having only literate persons as 
panchas (meashirs). 


V. B. RAJU?! ics. 


RECENT INDIAN CASES. 





ADMISSIBILITY —Statement of a child not called as a witness to other people; if 
admissible. When a child on account of her age is-incompetent to depose as a wit- 
ness, evidence of statements made by such child to other people or of conduct amount- 
ing to a statement is not admissible at the trial. KASHI NATH PANDE v. EMPEROR, 
11941] 2 Car. 180. 


CIVIL PROCEDURE Cope (AcT V of 1908), s. 11; O. 11, r. 2—Res judicata in 
English and Indian Law—Distinction—Order, Nature of, operating as res judicata. 
The term res judicata is used in different senses in England and in India. What the 
English lawyers call res judicata, namely the rule which prevents a party from suing 
again on the same cause of action is dealt with in India by Order II, rule 2(2) of the 
Civil Procedure Code, whereas what is termed res judicata in India is dealt with in 
England under that branch of the law of estoppel by record which relates to judg- 
ments inter-partes. But though the classification is different the content and form 
are essentially the same and the consequences which follow are the same and the few 
minor differences which exist do not affect the essence of the rule. That being so 
Courts in India are bound to look to the rules set forth! in the Code of Civil Proce- 
dure in deciding question of res judicata. 

It is the final decision and not any and every expression of opinion in a judg- 
ment which gives rise to an estoppel by record, and the actual decision cannot be 
carried further than the circumstances warrant. GHASIRAM V. KUNDANBAI, I. L. R. 
[1941] Nac. 513. : 


* ,———S. 109(c)—Not applicable to matters falling under criminak jurisdiction 
—Proceedings for contempt of Court-—Jurisdiction of a criminal nature. Proceedings 
for contempt of Court are of-a punitive character, and the jurisdiction exercised is a 
jurisdiction of a criminal nature. The provisions of the Civil Procedure Code are 
therefore inapplicable, and no application under section 109(c) of the Code lies for 
leave to appeal to His Majesty in Council from an order refusing to punish the 
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opposite party for an alleged contempt of Court. RADHEY LAL v. Niranjaf NATH, 
[1941] ALL. 364. 


CONSTRUCTION OF STATUTES—Legislature, intention of, facts showing, whether 
can be considered—Grammatical meaning of section, when can be departed from. *No 
facts (outside the Act itself) showing the intention of the legislature can be taken into 
consideration in interpreting an Act. When the grammatical meaning of a section is 
clear and unique that alone must be applied unless that meaning leads to an impossible, 
that is, an unworkable construction, in which case the Court should consider what 
variation will do the least violence to the grammiatical meaning and still make the 
provision work. The grammatical meaning cannot be departed from simply because 
it leads to a very unjust conclusion. HIRALAL v. PARASRAMRAO, [1941] NAG. 581. 


CONTRACT—Agreement to sell at price fixed per maund—Subsequent Govern- 
ment notification fixing maximum retail price per seer—Effect of such notification on 
the contract— Frustration of venture”, meaning of—Indian Contract Act (IX of 
1872), s. 56—Defence of India Rules, r. 91, sub-r. (2), cl. (b). A contract rate of 
price per maund of a commodity may be legally recoverable, even though such price 
per maund would be higher than the price calculated according to the maximum retail 
price per seer subsequently fixed, under r. 81, sub-r. (2), cl. (b), of the Defence of 
India Rules. Section 56 of the Indian. Contract Act, 1872, has no application to 
such a case. 

Obiter : The doctrine of “frustration of venture” is not dependent upon phy- 
sical impossibility to perform a contract, but is based on the view that the parties to 
the contract, in the circumstances of the particular case, must have bargained on an 
implied condition, the failure of which would relieve such parties from the obligations 
under the contract. FIRM SARADA PRASAD DE v. BHUT NATH MALIK, [1941] 2 
CAL. 78. 


HINDU LAW—Maintenance—Allowance fixed by agreement or decree, whether 
and when can be varied—Deed of maintenance—Construction—Mode of variation— 
Variation when to take effect. In the absence of an express direction. to the contrary 
a maintenance allowance payable to a Hindu widow under an agreement or a decree is 
- subject to variation according to the fluctuation in the family income. An implied 
term has to be read into the contract or the decree that payment of the allowance is 
subject to the usual incidents of Hindu law under which the right to maintenance is 
dependent upon the state of the family fortunes and is liable to fluctuation both up 
and down in sympathy with them. Such a term is to be read into the agreement 
and it has to be interpreted in that light. 

It is not any and every alteration in the circumstances which will justify varia- 
tion. The alteration in fortune must be substantial and of a kind which will justify 
an inference that the parties to the agreement could not possibly have intended the 
old rate to continue in the altered circumstances. The alteration must have occurred 
before tie cayse of action to the maintenance holder accrued. It is only when both 
elements art present that a departure from the figure ae upon can be justified. 
TRIMBAK v. BHAGU Bal, [1941] Nac. 437. 


& 
Mitakshara joint family—Alienation by father without necessity and 
without the consent of the sons then living—Alienation, whether valid—Alienation 
not ratified before the birth of after-born son—Effect. When an alienation is made by 
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a Hindu Yather ee necessity and without the consent of the sons then living, it 
is invalid not only against them but also against any son born before they have ratified 
the transaction. BHAGWAT PRASAD BAHINDAR v. DEBICHAND BOGRA, (1941) 20 PAT, 
727. 


INCOME-TAX ACT (XI of 1922), Sec, 54—Income-tax return and profit and loss- 
statement with particulars submitted by assessee to Income-tax Officer—Confidential 
documents—Assessee paty in a suit—Another party to suit applying to Court for 
compelling said assessee to apply for certificate copy of Income-tax return, etc—Iincom- 
petency of Court to make such order—Civil Procedure Code (Act V of 1908), O. X1, 
r. 14. Where a Court on an application by the plaintiff ordered one of the defendants 
to apply, at the plaintiff’s costs, for certified copies of his income-tax returns and profit. 
and loss statements with particulars submitted by him to the Income-tax Officer over 
a period of several years :—Held, that the documents were confidential documents pro- 
tected by s. 24 of the Income-tax Act and the Court has no power to make such an. 
order. VELAYUDHAM V. SUBRAMANIA, [1941] Map. 716. e 


JOINT HOLDING—Co-sharer in exclusive possession of a portion of such holding. 
—Right to transfer the same—Transferee whether entitled to remain in possession of 
such portion till partition. If a co-sharer is in exclusive possession of any portion. 
of an undivided holding, not exceeding his own share, he cannot be disturbed in his 
possession until partition. Such a co-sharer can transfer that portion and the trans- 
feree is entitled to remain in possession of such portion subject to adjustment of the- 
rights of the other co-sharer therein at the time of partition. [SUKH DEV v. PARSI, 
11941] LAH. 583. 


SET OFF IN LIQUIDATION PROCEEDINGS—No{ governed by same rules as a set 
off under Civil Procedure Code—Time-bared debt—Winding up of insolvent com- 
pany—Application of insolvency rules—Liquidator’s power to set off time-barred claim 
of company against creditor of the company. Where a creditor of a company in 
liquidation is also a debtor to the company, the Official Liquidator is entitled to set. 
off the debt due to the creditor against the debt due by him, although a suit to recover 
the latter may be barred by limitation. Such a set-off is different from, and is not, 
governed by the same conditions as, a set off as between plaintiffs and defendants- . 
to a suit, under O. VIII, r. 6, of the Civil Procedure Code. THAKUR PRASAD CHAU- 
DHRI v. OFFICIAL LIQUIDATOR, BENARES BANK, [1941] ALL. 415. 


Trust—ZJndefiniteness or uncertainty—Charitable purpose—Imparting edu- 
cation and founding a school—‘“ National” education—‘ Congress standard ”—"“ Free 
from official restrictions or management”. A trust for the object of “national edu- 
cation, according to the standard put before the country by the Indian National. 
Congress ”, and for founding and maintaining a school for imparting such education 
and “ free from official restrictions or management”’ is a trust of a charitable nature- 
and is not void for indefiniteness or uncertainty or as ae opposed to ‘public To 

e The cases of trusts for “ patriotic objects” “ political purposes ? “ poli- 
tical uplift of India” are distinguishable on the ee that such trusts may ie 
objects some of which may be charitable and some non-charitable, and so the trust 
may be void for uncertainty ; here the trust is for a single object which is wholly- 
charitable. HipAyAT BEG v. BEHARI LAL, [1941] ALL. 377. 
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History of Dharmasastra. By P. V. KANE, M.A. LL.M., Advocate, High Court, 
Bombay. Government Oriental Series. PooNA: Bhandarkar Oriental 
Research Institute. 1941.° Roy. 8vo. Vol. II (issued in two parts). 
Pages xlvii and 1368. Price Rs. 30 (for both parts). « 


~ 


NEARLY a decade has elapsed since the appearance of the first volume of this 
‘work. It dealt with the chronology of Sanskrit Hindu texts, numbering about 5,000, 
out of which about 100 were selected for detailed examination, which formed the bulk 
- of the book. With the present volume begins the history proper. The term “dharma ” 
ig by no means confined to commands of law. “It is not a creed or religion but a 
mode of life or a code of conduct which regulates a man’s work and activities as a 
member of society and as an individual.” The present study therefore ought to appeal 
not,to lawyers alone, but also to students of sociology and those interested in the rites 
and ceremonials belonging to religion as conceived by ‘sages at the dawn of civilization. 
The topics dealt with here fall under one or other of the above categories. Each topic 
is first of all dealt with as gathered from the Vedic literature ; it is next submitted 
to a thorough examination in the light of the sayings of the Smritikars; the com 
‘ments of the nibandhkars are then passed in review. If there is any light derived from 
the inscriptions on stone and copper it is fully availed of to show that “ rules laid 
down in the dharmasastra were throughout two thousand years observed by the people 
and enforced by Kings *. Coming to more recent times, legislative enactments and 
judicial decisions are freely referred to. One noteworthy feature of the treatise is that 
precise references to the texts and other sources are given throughout; and about 
2,700 footnotes containing one or more Sanskrit texts are cited in footnotes, and larger 
excerpts are gathered together in an appendix. To give exact references to unindexed 
works, and to quote quite a legion of Sanskrit texts is indeed a marvel of memory, 
‘industry and research. It bespeaks a life-long study... The learning bestowed upon 
it is prodigious. It is the outcome of sound scholarship wedded to untiring effort, 
and assimilation of materials collated from endless sources. The. book is a vast 
_ storehouse of information heavily documented. It will be referred to for profit as well 
as for pleasure by lawyers and savants in years to come. To attempt any enumer- 
ation of topics dealt with here would extend this review to inordinate length. Men- 
tion may, however, be made of a few of them. ‘The status of Kayasthas (pp. 75-77) ; 
the duties, disabilities and privileges of Brahmins (pp. 105-154); the question of un- 
touchability and all that it means and implies (pp. 165-179) ; the Sarnskaras (pp. 188- 
, (268); the Upanayana (pp. 268-401) : herein we find an interesting discourse on 
the Upanayana of girls (pp. 294-296), a ceremony which fell into disuetude for up- 
wards of two thousand years, and a short dissertation on the much debated question 
of the Upanayana of Shivaji (pp. 379-384) ; the institution of marriage (pp. 447- 
452), which is a subject of live interest to lawyers : here we find a learned dissertation 
of sapindae relationship (pp. 452-466) illumined by tables (p. 457) ; and sagotra and 
sapravara (pp. 479-503), which are enumerated at length in an appendix (pp. 1263- 
1266), forms of marriage (pp. 516-525), and. ceramonies of marriage (pp. 526-538), 
a note on polygamy and polyandry (pp. 550-556); the correlated topics of remarriage 
(pp. 608-618), divorce (pp. 619-623), and sati (pp. 624-636) ; the image worship 
(pp. 705-740) ; the subject of dana (gift) (pp. 837-888), wherein there js a lively dis- 
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cussion On invalid gifts, essehtials of gifts, rules about grants of land, and an enu- 
meration of about forty verses culled from a large number of grants ranging from 
400 A.D. to 1200 A.D. (pp. 1271-1277); temples and charitable endowments (pp. 889- 
916) together with case-law on the subject (pp. 906 to 916); the burning question of 
excommunication (pp. 965-975) ; the interesting ceremony of Ashvamedha (pp. 1228- 
1239). Thus, sọ far as the present volume is concerned we find a mine of information 
on topics, some*of which are of absorbing interest. But the prospect of the third volume 
opens up a vista of fascinating subjects, viz. vyavahara (law and procedure), sraddha, 
prayaschitta, customs and usages modifying dharmaSdstra, the philosophical back- 
ground of dharmasastra, and future developments in dharmasastra. These hold out a 
bright prospect of an intellectual feast. The learned author is saturated with ultra- 
modern ideas of progress all round, and one would like very much to have his views 
on the future development of Hindu law. We only wish he will have ample leisure afid 
sustained health to complete the stupendous task that he has set to himself and which 
he has so far done with conspicuous ability and success. 


The Code of Civil Procedure. By the Right Hon. Sir DINSHAH FARDUN]JI 
MULLA, KT., C.LE., M.A., LL.D, Eleventh edition by Sir SAJBA RANGNEKAR, 
KT., B.A., LL.B., of Lincoln’s Inn, Barrister-at-Law, formerly Judge of the 
Bombay High Court, and Diwan Bahadur P. B. SHINGNE, B.A., LL.B., 
formerly Government Pleader and Acting Judge of the Bombay High 
Court ; assisted by J. R. DHURANDHAR, B.A., LL.B., O.B.E., formerly Legal 
Remembrancer to the Bombay Government. CALCUTTA : The Eastern Law 
House, Ltd. 1941. Roy. 8 vo. Pages cliii + 1712. Price Rs. 22. 


. WE heartily welcome a new edition of this well-known “ White Book” which is 

recognised as a locus classicus on the law of procedure in civil Courts. Since the publi- 
cation of the last edition important amendments have been made in the text of the 
Code by the Government of India (Adaptation of Indian Laws) Order, 1937, and by 
several legislative enactments. These are all incorporated in the text of the Code with 
explanations in the commientary where necessary. The eminent editors have very care- 
fully revised the whole commentary in the light of fresh case-law. Not less than — 
two thousand cases have been newly added to it. The want of a new edition has been 
distinctly felt for some time as the profession generally have recognised the great 
value of this work as a practice book. Accurate, clear, and comprehensive in. scope, 
there is no treatise on the law of civil procedure which is so useful to the practitioner. 
We can say with great pleasure that the present edition will not only sustain, but 
enhance the high reputation which the work has already enjoyed, 


meae > erae 


Tke Indian Limitation Aci, Vol. II, Articles 1-140. By V. V. CHITALEY, B.A., 

LL.B., and K. N. ANNAJI RAO, B.A., LL.B. NAGPUR: The All India Re- 
e porter, Ltd. Second edition. Royal 8 vo. Pages 1025-2127.<« Price Rs. 27 
for three volumes. ° 


VOLUME I of this publication was reviewed in October last. - The present 
volume covers Articles 1-140 in Schedule I to the Indian Limitation Act, 1908. The 
authors have dealt with the Articles with the same thoroughness as their exposition 
of the sectiogs in the previous volume. The case-law is brought up-to-date. This 
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useful work will commend itself to the profession for its ekhaustiveness and pe logical 
arrangement of its matter. 





Cases on Local Self-Government Acts. By CHUNILAL D. BARFIVALA, MA., 
LL.B. BOMBAY: Local Self-Government Institute, 11 Elphinstone Circle. 
Fort. Second edition, 1941. Royal 8 vo. Pages 457. Price Rs. 20. 


THIS .book, which is primarily prepared for the use of officers and councillors 
of local bodies, summarises all the cases decided by the Bombay High Court during 
the last forty years under Local Self-Government Acts of the province. The sum- 
maries of the cases are not mere bare outlines of the decisions but give a full state- 
`~ ment of the law involved in each case. Liberal extracts from judgments are given and 
sections of the Acts discussed are reproduced verbatim. A commendable feature of 
the publication is the inclusion of three indexes which will enhance its reference value. 
There is an alphabetical index of cases, a General Index which imcludes an index 
of seotions of the Acts discussed in the decisions summarised, and a subject index. This 
new edition brings the summaries of cases decided to the end of June, 1941, and it 
will undoubtedly prove useful to officers of local bodies and to lawyers who have to 
deal with municipal cases, 


The Criminal Court Manual. Mapras: The Madras Law Journal Office, 
Mylapore. 1941. Royal 8 vo. Pages: Vol. I, 1362, and Vol. II, 1609. 
Price Rs. 18 for two volumes. i 


SINCE the publication of the last edition of this Manual more than a dozen 
Acts have been added to the Indian statute book., Volume I, which contains the 
full texts of some one hundred and seventy minor Acts, includes all these new Acts. 
Volume II deals with three major Acts, namely, the Criminal Procedure Code, the 
Indian Evidence Act, and the Indian Penal Code. Both these volumes incorporate 
all amendments up-to-date. The Defence of India Act as well as the Rules framed 
thereunder are also included with full notes of recent cases. The case law is brought 
down to the end of September, 1941. The notes to the sections of the various Acts 
are brief and refer to important rulings. The subject index at the end of each volume 
‘is so arranged as to facilitate ready reference to the provisions of an enactment. This 
new edition of a very useful Manual will be highly serviceable to the profession. 


The Code of Civil Procedure. By B. V. VISWANATHA AIYAR, M.A., B.L, Advo- 
cate, Madras. Mapras: The Madras Law Journal Office, Mylapore. 
Second edition. 1941. Demi 8 vo. Pages 1753. Price Rs. 8. 


IN this edition are incorporated all the recent decisions up to June, 1941, and 
the Rules framed by the different High Courts. The commentary which is mainly 
explanatory has been recast and re-arranged. The book has been planned on the 
lines of the English Annual Practice and gives the text of the Code incorporating all 
the amendment&$ and Provincial Rules. The entire case-law is noticed under appre 
priate headings and with a view to keep the book within reasonable size the names 
of cases are omitted but references to the reports aye given. This economy is of a 
doubtful character as there is no index of cases. The appendices contain the Letters 
Patent of the different High Courts, the text of the Indian Arbitration Act, 1940, 
and relevant provisions of the Government of India Act, 1935. 
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YNynbling and its Prevention. imn the Province of Bombay. By M. G. REGE, 
M.A., LLB., Advocate, Bombay High Court. Bompay: The author, D58, 
Sonavala Building, 8, Sleater Road, Grant Road. 1941. Demi &vo. 

. Pages 199. Price Rs. 5. 


THIS 1s a commentary on the Bombay Prevention of Gambling Act, 1887. Each 
section of thi§ short Act is explained in the light of decided cases and wherever neces- 
sary relevant portions from the judgments are given. The various amendments to 
the Act are fully dealt with in their appropriate places and the old and the new law 
is critically examined. The commentary is lucid and to the point. To add to the 
utility of the book an appendix containing a list of local areas to which the Act has 
been extended is given. The book is neatly got up and will be serviceable to the profes- 


sion as a clear exposition of an important enactment. š 


a 


The Bombay Vilage Panchayats Act. By S. D. JOSHI, B.A., LL.B., Pleader, 
Belgaum. 1941. Demi 8 vo. Pages 226. Price Rs. 3-2-0. j 


THE author of this book has dealt with all the questions connected with the 
panchayat administration in this Province in the ċourse of his exposition of the Bom- 
bay Village Panchayats Act, 1933. AIl the important and far-reaching changes effected 
in the original Act by the amending Act of 1939 are incorporated and are fully ex- 
plained. Each chapter of the Act is prefaced by an introductory note and at the end 
of each chapter a brief summary of the provisions is given. The sections of the Act 
are carefully analysed and their ingredients are clearly indicated. All the rules, noti- 
fications and circulars on the subject of village panchayats are given below the appro- 
priate sections. The book will be useful to persons entrusted with the duty of super- 
vising the working of the village panchayats. 


Handbook of Mahomedan Law. By M. D. MANEK, B.A., LL.M. BOMBAY : 
N. M. Tripathi & Co., Princess Street. Third edition. 1941. Demi &vo. 
Pages 254. Price Rs. 3. 


IN this new edition of this popular handbook on Mahomedan law the author 
yas incorporated and explained the changes affecting the administration of Muslim 
law in British India made by certain recent legislative enactments. The case law is 
-aiso' brought up-to-date. The book, which is mainly written for students of law, deals 
adequately with the historical material relating to the subject so as to make this 
-system of law intelligible to the student. The principles as deduced from various 
judicial decisions are set forth clearly and within a short compass under different 
headings. The new edition like its prédecessors will be useful to the student as a 
-reliable guide on the subject. 


* Tripathis Table Diary, 1942. N. M. Tripathi & Co., sie a Street, Bom- 
bay, 2. Demi 8 vo. Price Rs. 1-8-0. 


Tus well got up diary gives one page to a day and contains legal and other 
‘information which is useful for ready reference. It is an ideal diary for the lawyer's 


: desk. 
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ANULOMA MARRIAGE. 





THE question of the reform in the law of marriage amongst the Hindus is seri- 
ously engaging the attention of the legislators, social reformers and women’s associ- 
ations. The bill (L. A. Bill No. 5 of 1941) introduced by Mr. G. V. Deshmukh of 
Nagpur is being circulated by the Government of India for eliciting public opinion. 
The women’s associations are incessantly clamouring for the introduction of the law 
of divorce amongst the Hindus. 


The Hindu Law; Committee in question 3 of its second questionnaire has asked 
whether time has arrived for declaring by law that no Hindu marriage shall be deemed 
to be invalid merely on the ground that the parties belong to different castes or to the 
same gotra. The question of sagotra marriages is already discussed by the present 
writer in his article on “Sagotra Marriages”. (42 Bom. L. R. J. 49). It is pro- 
posed in this article to discuss the question of anuloma marriages from the religious 
and legal aspects. 

Turning first to the ancient Dharmashastra literature we find that many of the 
extant Dharmasutras expressly state that the Brahmin could marry a girl of all the 
four Varnas. The Baudhayana Dharmasutra says: “Males belonging to the four 
Varnas may take wives according to the order of the castes, viz., Brahmin four, 
Kshatriya three, Vaishya two, a Sudra one.” . The Vishnu Dharmasutra says : 
“Now a Brahmin may take four wives in the direct order of the four castes, a 
Kshatriya three, a Vaishya two, a Sudra only one.” Sankhya Likhita as quoted in 
the Dayabhaga says the same thing. Manu first lays down “ for the first marriake 


of twice-born men wives of equal castes are considered praiseworthy ; but for those 


who throjigh desire proceed to marry again, the females chosen according to the 
direct order of castes are most approved (Manu III. 12-13). But the person who 
edited the present Manusmriti could not tolerate these prescriptions and so added 
several verses that condemn a Brahmin taking a Sdra woman as his wife. This is 
one of the numerous topics on which Manusmriti contains conflicting doctrines. In 
this connection the remarks made by Mahamahopadhyaya P. V. Kane in his History 
of Dfiarmashastra Literature, Vol. I, „deserve notice. He says: 
j.3. 
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e Manusmriti contains the earlier and later strata. The original Manusmriti in 
verse had certain additions made in order to bring it in line with the change in the general 
attitude of people om several points.” (Page 148). 


Yajnavalkya iefers to intercaste marriages and ie ceremonies to be sieeve in 
marrying girls of the same or different castes (I. 56, 62). He has expressed an opinion 
in favour of the validity of anuloma marriage, and also in favour of the legitimacy 
of the issue of such marriages and has laid down the shares of the sons from’ women 
of four different castes or Varnas. Yajnavalkya, however, has expressed an opinion 
against Intercaste marriage with Sudra woman but has no objection to intercaste 
marriage between the three regenerate classes (I, 62). 

Vijnaneshwara in his Mitakshara while commenting on this verse adds at the 
end gg gaqater gamy thereby indicating that he approves the marriage with 
Sudra woman. He, however, says that a son by a Sudra woman, even if legitinfite, 
is not entitled to the whole estate, in the absence of other sons but only one-tenth 
share ; but that the sons of the Kshatriya woman or Vaishya woman will get the whole 
estate in the absence of the sons of the same class (II. 125). Here Mitakshara 
follows Manu IX. 154. Mayukha is to the same effect as Mitakshara. That these 
Smritikaras should find it necessary to frame rules regarding inheritance of the 
sons born of anuloma marriages is a very clear indication that such marriages were 
not quite infrequent at least among Brahmins, Kshatriyas and Vaishyas. 


Epigraphical and literary evidence also shows the same thing. The Brahmin 
King Agnimitra had married a Kshatriya Princess Malavika. A fifth century inscrip- 
tion records how a Brahmin of a respectable family, Soma by name, had married a 
Kshatriya lady “in accordance with the precepts of Shruti and Smriti” and not out 
of frivolity. King Harischandra had both a Brahmin and a Kshatriya wife. The 
father of poet Bana had a Sudra wife'as well and her children were living in the same 
household. Rajashekhara a ‘poet laureate had married a cultured Kshatriya lady in 
860 A.D. 

It is extremely difficult to say when exactly the Smritis and possibly the 
Puranas began to condemn and prohibit marriages of men with women of castes 
lower than their own. The Smritichandrika and Hemadri are probably the earliest 
of the printed Nibandhas that quote the prohibition of intercaste marriages. In. 
most of the Nibandhas amongst matters prohibited in Kali Age we find intercaste 
marriages and ihe quotations are generally taken from the Brihan-Naradiya and the 
Aditya Purana. 


Thus it will be seen that intercaste marriages were allowed by the Smritis and 
were not infrequent till about 10th century A.D. That prohibition began from the 
times of Brihan-Naradiya and Aditya Purana which may have to be relegated to thes 
lOth century a.p. Dr. A. S. Altekar of the Benares Hindu University in his epoch- 
making’ book “The Position of Women in Hindu Civilization” has given very con- 
vincing reasons for the prohibition of such marriages in the Hindu society. He says: 
© “ Intercaste marriages were permitted down to the 10th century bemuse the cultural 
differences between the members of the different twice-born castes were not many or far- 
reaching. They all performed Upanayana and observed the various sacraments laid down 
for them. They were all non-vegettrians ; even Brahmins used to eat meat when they took 
part in Vedic or ancestral sacrifices. Things began to change gradually and by about the 


Sth century the cultural gulf between different castes became toa wide to permit of happy 
and harmonious intercaste marriages. Under the influence of growingly rigorous noffons of 
* 
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puritanism, Brahmins gave up Vedic sacrifices and meat-eating ; nat content with the daily 
bath, they began to have two or even three ablutions a day. Sandhya prayers Could never 
have been more than two in the earlier times; now a third one was added at the mid-day. 
A number of new Vratas came to be prescribed. The Brahmin community as a whole used 
to conform to the new standard as much as possible, other castes however could not owly 
not follow the new standard, but found it difficult to maintain the old one. Thus all the 
Dvijas, i.e., Brahmins, Kshatriyas and Vaishyas, were authorised to study the Vedas, From 
Alberuni, however, we learn that the Vaishyas had ceased to avail thegnselves of this 
privilege. Long before the tenth century and even as regards Kshatriyas although a few 
of them were still studying the. Vedas, marriage and other ceremonies were performed in 
their case with Puranic and not with Vedic prayer and Formulae. This shows that the 
rule permitting Vedic studies to them had practically become a dead letter. Kshatriyay and 
Vaishyas could not accept the prohibition of meat-eating laid down and followed by 
Brahmins. When the cultural differences between the Brahmins and other castes had 
become so wide, intercaste marriages were found highly to be undesirable. How could, for 
instance, the marriage between a vegetarian and a non-vegetarian be found feasible ? Marriages 
between Brahmins and non-Brahmins first went out of vogue when Brahmins made their 
own group Endegamous, other castes followed suit and in course of time intercaste marriages 
even “of the anuloma type, though permitted by Smritis, disappeared from society” 
(Pp. 91-92). e o 


Turning now to the decided cases we find that the Bombay High Court has held 
that a marriage between a male of a higher Varna with a female of a lower Varna 
being an anuloma marriage is valid (Bait Gulab v. Jivanlal Harilal). The validity 
of anuloma marriages being established it would necessarily follow that the issue of 
such marriages would be legitimate and it was held in Natha Nathuram V. Mehta 
Chhotelal? that a son born of a marriage between a Brahmin male and a Sudra woman 
is legitimate and is entitled to inherit one-tenth of the share of the inheritance of his 
father and uncle. Though anuloma marriages are thus recognised by the Bombay 
High Court as legal and valid, pratiloma marriages are declared as not sanctioned 
by the Hindu law and are therefore invalid (vide Bai Lakshmi v. Kaliansing® and 
Kashi v. Jamnadast). The Allahabad High Court regards all intercaste marriages 
whether anuloma or pratiloma as invalid (Padam Kumari v. Suraj Kumari and 
Muni Lal v. Shiema Sonarins). These decisions have not yet stood the test of the 
Privy Council. Very recently the Madras High Court has held that anuloma marriage 
being obsolete is invalid under the Hindu law in the absence of a custom or enactment 

“to the contrary : Subbaramayya V. Venkatasubhamma®. It is, therefore, necessary to 
examine these decisions critically. The question of mixed marriages is discussed in 
detail by Chandavarkar J. in Kashi v. Jamnadas8. There the point under considera- 
tion was the validity of the pratiloma marriage and not anuloma marriage. It was 
decided that under Hindu law as recognized in the Bombay Presidency a Brahmin 
. woman cannot contract a valid marriage with a Sudra woman. While discussing the 

* various Smriti texts Chandavarkar J. incidentally observes (p. 552) : 
“it is reasonable to infer that, according to the leading authorities on Hindu Law 


as recognized in this Presidency, a Shudra wife is not permitted to a Brahmin, a Kshatriya 
or a Vaishya.” 


It must be remfembered here that the learned Judge who decided this case had to de® 


1 (1921) I. L. R. 46 Bom. 871; 
s. C. 24 Bom. L. R. 5. 
2 (1930) I. L. R. 55 Bom. 1, ' 
. SC. 32 Bom. L. R. 1348. 
3 (1900) 2 Bom. L. R. 128. 


(1912) 14 Bom. L. R. 547. 
(t906) I. L. R. 28 All. 458. 
(1926) I. L. R. 48 All. 670. 
[1941] Mad. 989. 

(1912) 14 Bom. L. R. 547. 
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with phe ioma marriage and his observations were mainly directed to ‘such marriages. 
He has fully realised the difference between the two kinds of marriages and has re- 
frained from “expressing any definite opinion as to anuloma marriages. The -validity 
of the anuloma marriage directly arose in Bat Gulab v. JivenlaP. Shah J. delivering 
the leading judgment held that such a marriage is valid. Shah J. refers to Manu and 
Vijnaneshwara and says that Yajnavalkya and Vijnaneshwara whose opinions are 
binding upon «us do not lay down any prohibition as distinguished from disapproval 
of anuloma marriages. He observes (p. 15) : 

“The only ground suggested is that such marriages are obsolete and must’ be taken 
to be prohibited by usage. I am unable tol accept the view that because such marriages are 


cbsolete they are illegal or prohibited by! law. The prohibition must be found in the law- 
bcoks or in the usage having the force of law.” 


The entire reasoning of Shah J. is contained in this, that in his opinion in addifion 
to being obsolete there must be a prohibition in the law books or in a usage having 
the force of law. 

In Morarji v. Administrator General, Madras?, Venkatasubba Rao J. has 
followed the decision in Bai Gulab v. Jivanlal? and has decided that anuloma mar- 
Tiage is valid. f . 

The next case on the point is Natha v. Chhotalalt. Patkar J. who delivered 
the leading judgment adopted mainly the reasoning given by Shah J. in Bai Gulab v. 
Jivanlal and came to the conclusion that the marriage of a Brahmin male with a 
Sudra female is an anuloma marriage and is not invalid under Hindu law. 


The latest case on the point is Sxbbaramayya v. Venkaetasubbamma’. 
Somayya J. who delivered the leading judgment has exhaustively dealt with the 
Smriti texts on this point and has come to the conclusion that anuloma marriage 
being obsolete is invalid under the Hindu law. Somayya J. has referred in detail 
to the reasoning adopted by Shah J. in Bai Gulab v. Jivanlal® and criticised it. He 
Says in his judgment (p. 1015) : d 

“Yt therefore appears that the view of Shah J. is vitiated by his omission to refer to 
those commentators who expressly prohibit these marriages and who even refuse to discuss 
the rights of the issue of such marriages and also by what, we consider, is an erroneous view, 
of the law when he says that, when an institution is shown to be obsolete, the party. must 
also go further and show that there is an express prohibition against such an institution in‘ 
some law books or that it was prohibited by usage having the force of Jaw.” 


The view of Somayya J. is that once a form of marriage is shown to be obso- 
lete it must be taken to be invalid and it is not necessary to show further that it has 
been expressly prohibited in the law. books or that it is contrary to a usage having the 
force of law.: Consequently anuloma marriage being obsolete is invalid under the, 
Hindu law in the absence of a custom or enactment to the contrary. It may be ob-- 
served in passing here that Somayya J. has followed the reasoning in Hindu Law and 
Usage, by Maine (10th edn.) revised by S. Srinivasa Iyengar. 

It is necessary to examine critically the reasoning adopted by Somayya J. With 
fegard to the reasoning that some of the commentators expressly prohihit such mar- 
Tiages it must be seriously considered whether the authority of these commentators 


1 (1921) 24 Bom. L. R. 5, Ñ ; 4 (1930) 32 Bom. L. R. 1348, 
sc. I. L. R. 46 Bom. 871. s.c. I. L. R. 55 Bom. 1. 
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or Nibandhakaras is supreme and whether they can override the tenets of he Smriti 
writers like Manu and Yajnavalkya- whose authority is considered eas supreme. 
Further these commentators base their reasoning on prohibition of the Kali Age (af- 
asqifq) and Shishtachara or practices of the virtuous. With regard to Shishtachata 
it may be said that it has got very secondary importance as compared with Smriti. 
In the commentary on Yajnavalkya (I. 7) ait: cae: aR: wee a fae: 
Vijnaneshwara says that when there is conflict between the two the former is more 
authoritative. (ài AAA qaqa aclaeaq). 

In most of the Nibandhas amongst matters prohibited in the Kali Age we find 
intercaste marriages and quotations are generally from Brihan-Naradiya and Aditya 
Purana. For instance, the Smritichandrika, Chaturvarga Chintamani of Hemadri, the 
Parashara Madhaviya, the Nirnayasindhu and other digests quote a very long passage 
from a Purana, enumerating the practices that were forbidden by the great sages at 
the beginning of the Kali Age, after considering the reasons for and against them. So 
ultimately the question’ reduces itself to the topic whether the Aditya. Purana is more 
authoritative than the old Smritis like those of Manu and Yajnavalkya !! 


. This theory of four Yogas provided a formidable weapon to writers on Dharma 

when inconsistent texts had to be explained away. Many of our authorities have one 
verse in common, viz. “the religious ordinances are different in Krita Age and in 
Treta and Dwapara also; in the Kali Age different ordinances apply to men in order 
to suit the decadence (of Dharma) in each age.” (Parashara I. 22). Very amusing 
results follow from this. Parashara claims that this Smriti contains the ordinances 
peculiar to the Kali Age. (EA GRE: a: ) Parashara lessened the periods of 
impurity due to death or birth according as a man was learned in the Vedas or 
otherwise ; (III. 5). He allowed a woman to remarry in case of five calamities. He 
allows even Brahmins to take cooked food from servants, cow-herds, barbers, etc. But 
it will be noticed from the list of the ‘prohibitions in Kali Age’ (Rashma) that 
all these practices are condemned by later writers as forbidden in Kah Age !!! 


Then with regard to the argument of Shah J. that when the institution of mar- 
riage is shown to be obsolete, it must further .be shown that there is an express prohi- 
bition in law books or that it was prohibited by usage having the force of law. 
‘Somayya J. observes that once a form of marriage is shown to be obsolete it must 
be taken to be invalid and it is not necessary to show further that it has been expressly 
prohibited in law books on that it is contrary to usage having the force of law. In 
this connection observations made by their Lordships of the Privy Council in Gopi 
Krishna Kasauddin v. Gaggo can be read with advantage. In that case it is decided 
„that the marriage between persons belonging to the sub-divisions of the same Varna 

*is valid. It is stated therein that the Shastras dealing with the Hindu law of mar- 
riage do not contain any injunction forbidding marriages between persons belonging 
to different divisions of the same Varna. It is said that such marriages do not 
ordinarily,take place. But this does not imply that such a marriagd is interdicted 
and would be declared to be invalid. There exists no'doubt a disinclination to marry 
outside one’s own caste inspired probably by social prejudice. But it cannot be seri- 
ously maintained that there is eny custom which has, acquired the force of law. 

It will thus be seen that on the point of the validity of the anuloma marriage 
the views of the Bombay and Madras High Courts are quite contradictory. It is now 
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for their Lordships of the Privy Council to give their authoritative decision on this 
point. We must therefore wait till this matter ‘goes to the Privy Council. 

Who can deny that the prohibition of intercaste marriage was a reform in the 
right direction when it was introduced? The cultural disparity, which was its main 
cause, is however now diminished owing to the wide-spread of a homogeneous culture 
and educatiorf, If we consider the question of intercaste marriages in modern Hindu 
Society from ‘the cultural and sociological point-of-view as distinguished from the 
theological one, we shall have to concede that their revival would not be against the 
spirit of Hinduism, if the parties contracting them are of the same cultural level and 
outlook. The few intercaste marriages. that are taking place now-a-days usually 
satisfy this condition. They cannot become more frequent until the cultural differences 
between different castes substantially disappear. In fact these marriages that fake 
place now-a-days usually satisfy the test given in the.well known verse of Mahabharat 
that the friendship and marriage take place only when there is equality of wealth, 


leaming and culture afta a fra atta weve 1 cent Tet fares ag gets. 

The legislature must now step in and must enact that intercaste marriages are 
now legal. The Hindu Law Committee is now asked by the Government of India 
to frame a code of the law of succession first and then the Committee would be -asked 
to codify the law of marriage amongst the Hindus. It is hoped that this Committee 
would pay careful consideration to this problem: and would make all intercaste mar- 
Tiages of both anuloma and pratiloma type valid and legal. We must wait. 


K. B. GAJENDRAGADKAR. 


INTEREST BY WAY OF DAMAGES. 


“I WANT very much” said Lord Ellenborough in 1807 in the case of De Havil- 
lend v. Bowerbank: “to lay down a certain rule respecting the payment of interest. 
I recollect some extremely capricious determinations on this subject”. These words 
are oft and often quoted on the point of interest by way of damages, mainly because- 
the various cases bearing on this point are so little in harmony.with each other. It 
cannot be gainsaid that the cases on this point are so conflicting that it is well nigh 
impossible to reconcile them. We can however discuss this point from various aspects 
and try to reach some definite conclusions thereon. 


, Loss of interest is the damage which the law supposes, as a general rule, a 
man suffers from the non-payment of money which is due to him, and therefore, * 
when the law allows him interest for, such non-payment, it is allowed as damages, 
and is teferable to the principles upon which damages can be given. As a corollary 
to the above proposition it can be said that the law does not recognize collateral or 
consequential damages arising from the delay in the payment of money due. oo 
by way of damages is recognised in (7) the Interest Act (XXXII of 1839) ; 
(ii) s. 73 of the Indian Contract Act, 1872. 

Section 1 of the Interest Ret (and there is only one section of this Act) reads 
thus :— 


s 1 (1807) 1 Camp. 50. 
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“It is, therefore, hereby enacted, that upon all debts *or sums certain payable at a 
certain time or otherwise, the Court before which such debts or sums may be recovered, 
may, if it shall think fit, allow interest to the creditor at a rate not exceedimg the current 
rate of interest from the time when such debts or sums certain were payable, if such debts 
or sums be payable by virtue of some written Instrument at a certain time, or if payable 
otherwise, then from the time when demand of payment shall have been made in writing, 
so as such demand shall give notice to the debtor that the interest will be claimed from 
the date of such demand until the term of payment ; provided that interest shall be payable 
in all cases in which it is now payable by law.” 

The Act only concerns itself with the allowance of interest in certain cases 
specified in the Act and is particular in providing that interest shall be payable in 
all cases in which it was payable by law at the time when the Act was passed. In 
1829 Lord Tenterden decided in Page v. Newman* that where there was no express 
or "implied contract for interest, it‘'cannot be awarded by way of damages for the 
non-payment of a debt, even though the debt was secured by a written instrument, 
unless it appears òn the face of the instrument that interest was intended to be paid, 
or unless it was a mercantile instrument implying interest by the usage of trade. The 
effect of this decision was to preclude the granting of interest by way of damages 
for. the mere wrongful detention of any debt after it was due, even though such debt 
may be payable by virtue of a written instrument at a certain time, unless such 
instrument showed on its face that interest was intended, or unless it was a mercantile 
instrument. This decision was, in the opinion of Lord Tenterden, in need of alter- 
ation ; and therefore he himself framed the provisions of the present Interest Act 
of 1839, which allowed interest in certain cases in which the interest by way of 
damages could not have been allowed prior to the Act. (Vide the Law of Interest by 
Edmund Upton, p. 67). It was at one time thought that the Interest Act was 
merely a declaratory enactment ; but it is now admitted on all hands that the statute 
was not merely a declaratory enactment, but that it altered the law by permitting 
interest to be given by way of damages in certain cases, in which it was not legally 
allowable at the time when the statute was passed. 


Section 73 of the Indian Contract Act wah also bears on the point of interest 
by way of damages reads thus : 


“ When a contract has been broken, the party who suffers by such breach is entitled 
to receive, from the party who has broken the contract, compensation for any loss or damage 
caused to him thereby, which naturally arose in the usual course of things from such breach, 
or which the parties knew, when they made the contract, to be likely to result from the 
breach of it. 

Such compensation is not to be given for any remote and indirect loss or damage 
sustained by result of the breach. 

When an obligation resembling those created by contract has been incurred and has 
not been discharged, any person injured by the failure to discharge it is entitled to receive 
the same compensation from the party in default, as if such person had contracted to dis- 
charge it and had broken his contract. 


Explanation—In. estimating the loss or damage arising from a breach of contract, 
the means which existed of remedying the inconvenience caused by the non-performance. of 
the contrac? must be taken into account.” 


This section applies only when a contract has been broken ; and it prescribes 


the method of assessing damages. From the wordfing of this section and that of the 
single provision of the Interest Act, it appears that there is no conflict of any kind 


+ 
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between Aem. The Interest’ Act permits the Court to allow interest in certain circum- 
stances, but it does not limit its doing only to those circumstances. This section says 
that when a Contract has been broken, the party suffering by such breach is entitled 
to receive compensation for any loss or damage caused to him by the breach. It, 
therefore, follows that even apart from the provisions of the Interest Act, interest by 
way of damages can be granted under s. 73 of the Indian Contract Act. 

For thi$, reliance is generally placed upon illustrations (n) and (7) of this 
section. They are as follows : 

(n) A contracts to pay a sum of money to B on a day specified. A does not pay the 
money on that day; B, in consequence of not receiving the money on that day, is unable 


to pay his‘debts, and is totally ruined. A is not liable to make good to B anything except 
the principal sum he contracted to pay, together with interest up to the day of payment. 
e 


(r). A, a ship-owner, contracts with B to convey him from Calcutta to Sydney. in 
A’s ship sailing on the first of January, and B pays td A, by way of deposit, one-half of 
his passage-money. The ship does not sail on the first of January, and B, after being, in 
consequence, detained in Calcutta for some time, and thereby put to some expense, prdceeds 
to Sydney in another vessel, and, in consequence, arriving too late in Sydney, loses a sum 
of money. A is liable to repay to B his deposit, with interest, amd the expense to which 
he is put by his detention in Calcutta, and the excess, if any, of the passage-money paid 
for the second ship over that agreed upon for the first, but not the sum of money which B 
lost by arriving in Sydney too late. \ 

These illustrations and s. 73 of the Indian Contract Act lend support to the 
view that interest by way of damages can be claimed even apart from the provisions 
of the Interest Act. There are, however, conflicting cases on this point. 

In Campbell v. Williams Chard & Co. the plaintiff advanced a sum of money 
to defendants for the purchase of a motor car in March-April 1921. The sale fell 
‘through in May 1921 owing to defects in the car agreed to be sold. The plaintiff 
demanded refund of the advanced money in May and again in June, 1921. It was 
not till October 31, 1922, that the plaintiff demanded repayment of money with 
interest. In a suit to recover the amount with interest from the dates of payment it 
was held that the plaintiff was entitled to recover the amount with interest only from 
October 31, 1922, to the date of repayment. The principle followed in this case is 


that interest cannot be awarded by way of damages, apart from the special provi- . 


sions of the Interest Act. 


A contrary view was taken in Prosonnomoyie v. Gopal? in which it was hela 
that a creditor, if not entitled to any interest under the Interest Act, is not debarred 
from claiming interest by way of damages under s. 73 of the Indian Contract Act. 


In Kamalammeal v. Peeru Meera Levvai Routhen® a question arose whether 
interest can be recovered by way of damages under s. 73 of the Indian Contract Act. 
It was admitted that the interest was not recoverable under the special provisions of 
the Interest Act. It was held that if the interest by way of damages could not be 
allowed under the Interest Act, it could not be so recovered under the Indian Contract 
Act. z S 

* A directly opposite view was taken in Ghanshiam Singh v. Daulat Shħhght where 
it was held that a person who broke his contract to pay another a sum of money 
on a day certain or specified was table for the particular sum due, with interest up 
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to the date of payment. For this, reliance was sisted én ill. (2) of s. g£ of the 
Indian Contract Act. The principle followed in this case seems to be „that interest 
by way of damages could be recovered even apart om the provisions of the Interest 
Act. i $ 

In Kandappa Mudaliar v. E Ayyar it is held that in the absence 
of any demand or of any stipulation as to interest, a person, who has adYanced money 
to another for supply of goods at a certain time, is entitled, on default, to recover only 
the advance and the damages, namely, the difference in the prices between the con- 
, tract rate and the market ‘rate and not interest on the advance by way of damages . 
for the period between the date of breach and the date of suit. Mr. Justice Ramesam, 
however, gave a dissenting judgment wherein he said that interest was also recover- 
able, by way of damages under s..72 of the Indian Contract Act. Seven years there- 
after the Madras High Court held in Rajaram Doss v. Krishna Chandra Deo? that 
in respect of claims coming within the scope of the Interest Act interest could be 
' awarded if the conditions therein prescribed were satisfied, and there was no need 
to prove actual loss or damage; and that in respect of claims not covered by that 
Act, the Court could award interest by way of damages under s. 73 of the Indian 
Contract Act, as component of the compensation to be fixed for the loss caused to 
the plaintiff by reason of the breach of the contract, only if adequate proof was given 
that, by reason of the breach of contract, special loss or damage had been sustained 
by the plaintiff for which a mere repayment of the amount due under the Indian 
Contract Act would not be adequate compensation, but the proper measure of damages 
awardable should include a reasonable rate of interest on account of the loss proved 
to have been sustained. The principle followed in this case seems to be that if in 
the special circumstances of a case, adequate compensation for the loss caused by 
the breach of contract includes some interest as its component and if the claim is 
not one coming under the cases specified under the Interest Act, then relying on s. 73 
and ills. (n) and (r) of the Indian Contract Act, interest by way of damages can 
be awarded without the provisions of the Interest Act. Illustrations (72) and (7) to 
s. 73 of the Indian Contract Act are interpreted in this case to mean that interest, if 
otherwise payable, will be a proper component of the damages. 


There are thus two conflicting views on thé point of interest by way of dam- 
, ages— i A 

First.—Interest by way of damages cannot be granted, apart from the pro- 
visions of the Interest Act. 

Second.—A person, who is not entitled to any interest under the Interest Act, 
às not debarred from claiming interest by way of damages under s. 73 and ills. (2) 
"and (7) of the Indian Contract Act. 


The Interest Act gives only one section and in that single section it deals with 
two distinct classes of cases, one relating to debts or sums certain payable by virtue 
of some written instrument and by that written instrument made payable at a certain 
time ; and the Sther relating to debts or sums certain payable, otherwise than at @ 
certain time and the obligation to pay which may have been in writing or by word 
of mouth. In the first class of cases the Court may, in its discretion, allow interest 
by way of damages at a rate not exceeding the current rate of interest from the 
time mentioned in the written instrument. In the second class of cases the allowance 


1 (1926) I. L. R. 50 Mad. 94, F.B. 2 (1933) I. L. R. 57 Mad 205. 
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of any Swerest depends upon whether the creditor has or has not given or caused to 
be given. to the debtor a letter or other document in writing which must contain not 
only a demand for the payment of the debt or sum certain, but also a notice to 
the debtor that interest will be claimed from the date of demand until the payment 
' Is made. $ 


The Interest Act does not say that only in these two classes of cases, interest 
by way of damages can be granted by the Court. The view, therefore, it is humbly 
submitted, that apart from the provisions of the Interest Act, interest by way of 
damages cannot be allowed is not correct. The true view appears to be that the 
Interest Act and s. 73 of the Indian Contract Act are not conflicting and that a party 
whose case is not covered by the Interest Act, is not precluded from claiming interest 
by way of damages under s. 73 of the Indian Contract Act as component of the eom- 
pensation to be fixed for the loss caused to him by reason of the breach of contract. 


To invoke the application of s. 73, the party must prove direct loss or damage in the 
form of interest. : 6 


A question generally crops up whether, apart from the provisions of the Interest 
Act and the Indian Contract Act, interest by way of damages can be granted under 
any other law. It may be said that such interest can‘be granted. 


(i) Under any law which allowed interest when the Interest Act of 1839 was 
passed, and which has not been revoked or repealed. 


(i) Under any law passed after 1839 which makes a provision in this res- 
pect. 


Hindu law, for instance, may come under the first category. Under that law 
when a debt is wrongfully withheld after demand of payment, interest by way of 
damages becomes payable from the date of demand. 


In Saundanappa V. Shivbasawa* the plaintiff sued to recover a sum of money 
with interest from the date of demand from the defendant who held the money in 
deposit for her. There was no agreement between the parties to pay interest. The 
first Court dismissed the claim as to interest ; but the lower appellate Court allowed 
interest on the amount of the deposit from the date of the demand by the plaintiff 
to the date of payment. The parties to the suit were Hindus governed by the Mitak. 
shara. On appeal, the High Court held that under special circumstances interest 
might be awarded by Courts in India, by way of damages. It was further held that 
under Hindu Jaw as it is to be found in the Mitakshara there is annexed to each 
contract of debt in which there is no agreement to pay interest, the term or incident 
that such loss shall be made up by the debtor if he wrongfully withholds payment 
after demand ; and that this incident was annexed to every such contract at the dates 
when the Interest Act came into force. It was also held that the parties being Hindus 
foverned by the Mitakshara, that ees a special circumstance Justifying the 
award of interest. 


The view taken in this case is criticised by saying that after the pasting of the 
Interest Act, interest by way of damages cannot be granted under Hindu law. The 
Interest Act, however, says in unequivocal terms-— 


“ Provided that interest shafl be payable in all cases in which it is now payable by 
law ”. ' 


m 1 (1907) I. L. R. 31 Bom. 354, s. c. 9 Bom, L. R. 439. - 
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The Hindu law was in force when the Interest Ac was passed and ytier that 
law interest by way of damages was recoverable in the case of a debt wrongfully with- 
held after demand of payment. Regard being had to the proviso of the Interest 
Act and the provisions of the Hindu law, it can be maintained that even if no interest 
can be granted by the Interest Act, interest by way of damages can be allowed if the 
parties are governed by the Hindu law and if the provisions of the Hindu law regard- 
ing interest are complied with. 


As for the second category, i.e. any law passed after 1839 which makes a pro- 
vision for the interest by way: of damages, the Negotiable Instruments Act, 1881, may 


‘be referred to. Section 80 of that Act reads thus :—~ 


“When no rate of interest is specified in the instrument, interest on the amount 
due, thereon shall, notwithstanding any agreement relating to interest between any parties 
to the instrument, be calculated at the rate of six percentum per annum from the date 
at which the same ought to have been paid by the party charged until tender of realization 
of the amount due thereon, or until such date after the institution of a suit to recover such 
amoufit as the Court directs. 


. Explanation.—When the party charged is the indorser of an instrument dishonoured 


' by non-payment, he is liable to pay interest only from the time that he receives notice of the 


dishonour,” 


This section is not confined to cases where interest is reserved but no rate 
mentioned, it also deals with cases where the instrument is altogether silent as to 
interest. The interest allowed by this section must be deemed to be interest by way 
of damages, though the rate at which such interest shall be paid is fixed by the section 
itself. There is no conflicting authority on this point. 

To sum up— 


(4) When there is no specific provision for interest, interest by way of dam- 
ages can be claimed under the Interest Act of 1839. 


(#%) A party, who is not entitled to any interest under the Interest Act, 
is not debarred from claiming interest as damages under s. 73 of the Indian Contract 
Act. The party must prove direct loss or damage in the form of interest ; and the 
interest as damages is to be granted as component of the compensation to be fixed for 


_ the loss caused to the party by reason of the breach of contract. The question of 


granting interest as damages on the ground of mercantile usage comes within the 
purview of s. 73 of the Indian Contract Act. 

(iii) A rule of Hindu law as laid down’ by Vijnaneshwara in his chapter on 
loans is, that if a debtor does not repay the debt after demand of payment, such 


‘debt shall carry interest from the date of demand. Under this rule of Hindu law, in- 


terest by way of damages could be claimed when the Interest Act of 1839 was passed. 
The proviso to the Interest Act says that interest shall be payable in all cases in 
which it is now payable by law. (Having regard to this proviso and the specific pro- 
vision of Hindu law, it can be maintained that a party who is not entitled to any 
interest ender the Interest Act of 1829 is not precluded from claiming interest under 
Hindu law.e ° ° 


(iv) Section 80 of the Negotiable Instruments Act makes a special provision 
for interest by way of damages, and under that section such: interest can be granted 
even apart from the provisions of the Interest Act. 


RAM KESHAV RANADE. 
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an RECENT ENGLISH CASES. 


ADMINISTRATION — Will of testatrix bequeathing estate to husbend—Husband 
shbots wife and commits suicide—Inquest and verdict-—No evidence to prove hus- 
band’s state of mind—Presumption of felonious intent—Administrators 
tight to disifibute wifes estate as upon her death intestate. A husband and 
wife were found dead in their home in circumstances which left no doubt that the 
husband first shot his wife dead with a revolver and immediately afterwards 
committed suicide. An inquest was held, and the jury returned a verdict to that 
effect. There was no evidence to show what the husband’s state of mind was at- the 
time, except that he was suffering from depression caused by the war. The wife had 
made a will by which she left all her property to her husband absolutely. A sum- 
mons was taken out by the administrator of the wife’s estate asking for directions of 
the Court. ` It was held that, as the only evidence before the Court was that the hus- 
band shot his wife and then committed suicide, and there was nothing to show whtther 
he was sane or not at the time, the presumption was that he murdered his wife, and 
therefore his estate was not entitled to take any’ interest under her will, and her 
administrator was authorised to distribute her estate on the footing that she had died 
intestate. POLLOCK, In re: POLLOCK v. POLLOCK, [1941] 1 Ch. 219. 


CHarity—Charitable bequest—Will—Gijt for “educational or charitable or 
religious purposes” —Velidity, A testator bequeathed the residue of his estate to the 
Archbishop of Westminster on trust that he should forthwith “in his absolute discre- 
tion devote the same to the furtherance of educational or charitable or religious 
purposes for Roman Catholics in the British Empire in such manner in all respects 
as he may think fit.” It was held that the gift, although it contained superfluous 
words, was not thereby vitiated but was confined within the strict legal limits of a 
charitable gift and was valid. Warp, In re: PUBLIC TRUSTEE v. WARD; [1941} 
1 Ch. 308. >: 


CoMPANY—Winding up—Voluntary liquidation—Continuance of business— 
Necessary for beneficial winding up—Liquidator’s decision to carry on business, how 


justified—Rights of creditors—Companies Act, 1929 (19 & 20 Geo. V, c. 23), Sec. 191, ` 


sub-s. (1) (b) ; Sec. 248, sub-s. (1) (b). A liquidator in a voluntary liquidation is 
justified in proceeding, in the exercise of his statutory powers, to carry on the 
business of the company, if he bona fide and reasonably forms the opinion that the 
carrying on of the business is necessary’ for the beneficial winding up of the company. 
GREAT EASTERN ELECTRIC Co., Im re, [1941] 1 Ch. 241. 


DAMAGES—Negligence—Death of injured child—Shortening of expectation of 
life. Damages given for the shortening of life should not be calculated solely, or even 
mainly, on the basis of the length of life that is lost ; they should be fixed at a reason- 
able figure for the loss of a measure of prospective happiness. If, however, the 
character or habits of the deceased were calculated to lead him to a future bf unhappi- 

~ness or despondency that would be a circumstance justifying a smaller award. No 
regard must be had to the finanaial losses or gains during the period of which the 
victim has been deprived, damages being awarded in respect of loss of life, not of loss 
of future pecuniary prospects. In the case of a child, as in the case of an adult, the 
proper sum tp bd awarded should not be greater because the social position or pros- 
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pect of worldly possessions is greater in one case than anosher. BENHAM V. GAMBLING, 
[1941] A, C. 157. 


PRACTICE—Pleading—N egative allegation in statement of claim-—Traverse in 
defence—Negative pregnant—Parlicular striking out defence—Traverse of admitted 


. facts. Where a negative allegation by a plaintiff in a pleading is traversed in the 


defence, the question whether or not the defendant can be ordered to gjve particulars 
of his plea in traverse depends on whether the traverse is a mere travefse or whether, 
though negative in form, the negative is pregnant with an affirmative, im which case 
particulars of that affirmative must be given. PINSON v. LLOYDS AND NATIONAL 
PROVINCIAL FOREIGN BANK, LD., [1941] 2 K. B. 72. 


} 

PRINCIPAL AND AGENT-—Agent to receive commission if he effects sale—Right of 
‘principal to sell, Where an agent is promised a commission only if he brings about 
the sale which he is endeavouring to effect there is no room for an implied term that 
the principal will not dispose of} the property himself ‘or through other channels or 
otherwise act so as to prevent the agent earning his commission. Luxor (EAST- 
BOURNE), Lp. v, Cooper, [1941] A. C. 108. 


BARRISTER—Wiiness. A member of the Bar should not act as witness in a 
case in which he is engaged as counsel. REX v. SECRETARY OF STATE FOR INDIA, [1941] 
2 K. B. 169. 


RECENT INDIAN CASES. 

CIVIL PROCEDURE Cone (Act V of 1908), s. 60 and proviso (g) to it— 
Commutation of. pension—-Amount received, by pensioner and in his possession-- 
Not exempt from attachment. Where a retired Government servant commutes his 
pension, the money, after it is received by him, is in his possession, is not exempt 
from attachment in execution of a decree against him. HASSOMAL SANGUMAL V. 
DIAROMAL, [1941] Kar. 479. 


CRIMINAL PROCEDURE CODE (Act V of 1898), s. 417—Magistrate totally 


` misunderstanding and misappreciating evidence on tecord—High Court, if can 


interjere. Where in a case the Magistrate has totally misunderstood or misappre- 
ciated the evidence on the record, the High Court can interfere with his order of ac- 
quittal under s. 417, Criminal Procedure Code. CROWN v. PINILADHO SHAH, [1941] 
Kar. 532. 


CRIMINAL TRIAL—Advocate accused with others of a criminal offence—Cannot 
appear as counsel fon co-accused. An advocate who is accused of a criminal offence 
or is a party in a civil Court is fully entitled to conduct hig own defence or his own 
case. But an advocate who is accused with others of a criminal offence cannot ap- 
pear at the trial as counsel for his co-accused. 

Coursel cannot appear in the same matter both as counsel and party : 
SUBRAMANYA SARMA, In re, [1941] Mad. 1019. 


DEFENCE OF INDIA RULES, rr. 38 and 121—Letter sent to the District Magis- 
trate intimating that accused intended to shout anti-war slogans—Whether an “ act 
prepératory to” the commission of prejudicial act within the meaning of r. 121 and 
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punishaðle as such. The despatch of a letter to the District Magistrate intimating 
that the accused intended to shout anti-war slogans is not an “act preparatory to” 
the commissién of a prejudicial act within the meaning of r. 121 of the Defence of 
India Rules and is not punishable as such. HIGH Court BAR ASSOCIATION, LAHORE, 
ON BEHALF OF CHANDI RAM v. THE CROWN, ;[1941] Lah. 796. i 


HINDU» LAW—Anuloma marriage—Marriage between a Brahman and a Sudra 
woman—Invalid in the absence of custom or enactment to the contrary. Under 
Hindu law a marriage between a Brahmin and a Sudra woman is not valid. A 
marriage between a man of a superior caste and a woman of an inferior cast, known 
in Hindu law as enulome marriage, though recognised by the Smriti writers as being 
in existence in their times, was condemned by them ; but the Nibandhakaras or com- 
mentators prohibited such marriages altogether as unsuited for this age. This form 
of marriage became obsolete centuries ago, and such a marriage, if performed at the 
present day, is invalid except’ where there is a custom or enactment to the contrary. 
SUBBARAMAYYA v. VENKATASUBBAMMA, [1941] Mad. 989. ° 


Daughter of propositus—Alienation of reasonable portion of property by, 
to meet marriage expenses of her daughters daughter whose parents are indigent— 
Valid. Under the Hindu law an alienation of a reasonable portion of property by 
the daughter of a propositus to defray the marriage expenses of her daughter’s 
daughter whose parents are indigent is valid. SHRINIVASA RAO v. SESHACHARLU, 
[1941] Mad. 42. 


Joint family—Suit by a minor for partition, institution of, whether 
effects disruption. The institution of a suit for partition by a minor member of a 
Hindu joint family does not effect a disruption. NATHUSINGH v. ANANDRAO, 
[1941] Nag. 652. 

Maintenance, arrears of—Stridhan. ‘Arrears of maintenance of a 
Hindu female constitutes her stridhan and can be claimed by her daughter as her 
heir. JANARDHAN v._SONABAI, [1942] Nag. 16. 


Wife—Maintenance—Decree against husband for—Subsequent cohabi- 
tation—Effect of, on decree—Similarity between such decree and order for permanent 














alimony in decree for judicial separation. A Hindu wife who has obtained a decree ` 


for maintenance against her husband cannot enforce it after again co-habiting, with 
her husband. A decree obtained by a Hindu wife against her husband for mainten- 
ance differs in no important respect from an order for permanent alimony embodied 
in a decree for judicial separation and the English authorities are applicable. The 
decree becomes annulled by reason of the subsequent resumption of co-habitation and 
is not merely suspended during such period of resumption. VENKAYYA v. RAGHA- 
VAMMA, [1942] Mad. 24. 


HINDUS, CUSTOM AMONG—Guardtanship of daughter until puberty—Legitimate 
or illegitimate. Among the Hindus according to a well recognised cystom*a minor 
married girl, until she attains puberty, continues to be under the guardiafiship of, her 
father if she is legitimate and of her mother if she is illegitimate. NATHUSINGH v. 
Crown, [1942] Nag. 34. . 


INCOME-TAX Acrt (XI of 1922), s. 4, cl. 3 (i)—" Charitable purposes ”— 
Meaning of—Private trusts for religious purposes—Not included under wakf "deed 
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for the maintenance, education, marriage, funeral and otheg necessities of the ral 
needy among descendants of wakf—Not charitable purposes within section. The 
expression “charitable purposes” in s. 4, cl. (3) (i), of the Indian Income-tax Act, 
1922, means. only public charity. It does not include private trusts for religious pur- 
poses. COMMISSIONER OF INCOME-TAX v. JAMAL MOHAMAD, [1941] Mad. 862. ° 


REVIEWS By 


The Indian Limitation Act, Vol. II, Arts. 141-183. By V. V. CHITALEY, B.A., 

LL.B. and K. N. ANNAJI RAO, B.A., B.L., Advocate. NAGPUR: The All 

India Reporter Ltd. 2nd. edition. 1942. Royal 8 vo. Pages 2128-3255. 
Price Rs. 30 for three volumes. 


T His concluding volume deals with arts. 141 to 183 of the Indian Limitation 
Act. It contains a number of useful appendices, a table of caseg and an exhaustive 
general index. On the completion of this publication it may not be out of place to 
refer once again to some of its special features. The scope of each section and article 
of the Act is fully explained and this is followed up with a lucid commentary dealing 
exhaustively with the entire case law on the subject. The commentary is prefaced by 
a synopsis which facilitates reference to the point required. The foot-notes to each 
article and section amplify the principles in the commentary and indicate the distin- 
guishing features of each case dealt with. All that a busy practitioner needs is 
within the covers of this useful publication, and it is within his easy reach on account 
of systematic arrangement 


Pleadings. By SIR GILBERT STONE, Kt., Chief Justice, Nagpur High Court, 
and S. RAMASWAMY IYER, B.A., B.L, Advocate, Madras High Court. 
Mapras: The Madras Law Journal Office, Mylapore. 1942. Roy. 8 vo. 
Pages xxiii and 564. Price Rs. 10. 


Within; recent years we had quite a good number of books on the theory and 
practice of pleadings. To this number the present book is a noteworthy addition. 
The statutory provisions on the subject in India are so varied and spread over a large 
number of Acts, that the technique of pleadings is apt to be confounding to the 
beginner. In this book, we have first a general dissertation on the principles focussing 
the readers attention to the statutory provisions relating to pleadings, state- 
ment of material facts, brevity and particularity, alternative reliefs, amendment of 
pleadings, and the like. The reader is then introduced to precedents in different types 
of suits, such as mortgage, partition, alienation, recovery of land, trust, contract, tort, 

scompany and insolvency proceedings, and matrimonial causes. Here, the beginner is 
not launched on cut and dried ready-made forms, but is by degrees initiated to the 
ingredients of, and trained to draft, a faultless pleading. : j 


The Bombay Agricultural Debtors Relief Act, 1939. By Rao Bahadur PRAHLAD 
Q. DIVANJI, M.A., LL.M., Advocate (0. s.). BOMBAY : N. M. TRIPATHI 
& Co., Princess Street. 1942. Demi 8 vo. Pages 522. Price Rs. 7. 


TuHIs Act which seeks to provide relief to°the agricultural debtors of this 
province has been fully dealt with here. The book opens with a detailed introduction 
whiche gives the history of the Act and analyses its main provisions. The changes 
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da by the Act are fully explained and cognate legislation in other provinces is 
consideréd. As a bird’s-eye view of the main provisions of the Act the introduction 
will be of help to the neophyte. The commentary which follows explains lucidly 
the scope of each section and wherever necessary the new provisions are considered 
in the light of analogous provisions in other enactments. In interpreting certain 
sections, which are capable of double construction, the author has expressed his own 
views and has given rules of interpretation for the benefit of readers to form their 
own conclusions on such doubtful points. The case law is adequately dealt with 
and there is an exhaustive subject index. The appendices contain much useful 
materjal including rules made under the Act with commentary and prescribed forms. 
Thiseneatly got up book can be recommended to the profession as a lucid and exhaus- 
tive exposition of this important local enactment. l 
u oe eer a eo 4 
The All-India Criminal Digest (1840-1941), Vol. IJ. By A. N. KHANNA, 
Advocate, Lahore High Court. LAHORE : Atma Ram & Sons. 1942, 
Vol. II, Cols. 1228. . 


As an exhaustive and up-to-date digest of criminal cases of a century this publi- 
‘cation deserves notice. In order to effect saving of paper it is proposed to print 
digest of cases bearing on Provincial Acts according to the different Provinces and to 
‘issue them separately. The present Volume covers titles from Cr. P. C. s. 240 to 
s. 487. The utility of the publication will largely rest on the celerity with which the 
following volumes are brought out. 


The “ Yearly Digest”: 1941. Edited by R. NARAYANASWAMI IYER, B.A., BL. 
MADRAS : The Madras Law Journal Office, Mylapore. Royal. 8 vo. Columns 
1268. Price Rs. 5. 


Tus publication digests cases reported in all the important legal journals in 
India in 1941 and also some select English cases. Like its predecessors this publication 
contains all the features of a well seasoned digest. The cases are arranged under 
appropriate headings and there are exhaustive cross-references. There is a table of 
‘cases digested and an index of cases followed, overruled, etc. This useful digest will 
find a place on the shelf of every busy legal practitioner. 


The Indian Limitation Act. By LAKSHMI NARAIN MEHRA, BA, LLB. 
DELHI : The author, Chandni Chowk. Pages 164. Price Re. 1-0-0. 


THIS book is specially prepared for the use of law students. It explains briefly 
the main principles of the law of limitation. Most of the sections are carefully ana-» 
lysed and cognate provisions of the Act are collected in one place. 
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Excess Profits Tax Act simplified in Gujarati. By VRINDAVANDAS J. SHAH, 
B. Com. BOMBAY : N. M. TRIPATHI & Co., Princess Street. “Pages 80. 
Price Re. 1-0-0. . 


AS its title indicates this brochure explains in simple language the provisions 
-of this intricate statute in Gujarati. It will be useful to the Gujarati knowing com- 
‘mercial community as a reliable guide on the subject. 


The 
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° MR. JUSTICE M. A. SOMJEE. 
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Ir was with a sense of deep regret that the Bench and the Bar heard the 
news of the sad death of Mr. Justice Somjee on June 13, 1942. ‘Though in the 
midst of life we be, snares of death surround us’. Mr. Justice Somjee was born 
on January 19, 1889. He received his early education at the Elphinstone High 
School from which he passed the Matriculation Examination in 1908. He prosecuted 
further studies at the Elphinstone College where he took the degree of B.A. in 1911 
and of M.A. in 1913. He then joined the Government Law School and passed the 
LL.B. Examination in 1915. In a short time he built up a lucrative practice in the 
Court of Small Causes, Bombay, but having higher anibitions he went to England 
in 1920 to qualify himself for the Bar, and was called to the Bar by the Middle 
Temple in January, 1922. On his return from England he practised on the Original 
Side of the High Court. In 1927 he was appointed a Law Professor at the Govern- 
ment Law School, Bombay, a post which he filled with credit for three years. On 
March 1, 1937, he was elevated to the High Court Bench as Additional Judge, and 
in 1938 he was made a permanent Puisne Judge. His familiarity with the nature 
of litigation on the Original Side of the High Court, and his practical commonsense, 
were a great asset in the satisfactory discharge of his judicial functions. Painstaking 
and industrious by nature he went deeply into every matter that came before him. 
But, alas! the cruel hand of death has cut short his career. Gentle and affable by 
temperament he leaves a large circle of relations and friends to mourn his loss. 
Requiescat in pace! 


s 
+ 


ON Monday, June 15, 1942, Sir John Beaumont, Chief Justice, and all other 
Judges took their seats in the Sessions Court where members of the Original Side 
and Appellate Side Bar and attorneys of the High Court were present. Addressing the 
members of the Bar the Chief Justice said :— 


Mr. Advocate General and Mr. Government Pleader, 

Before we commence the work of the new legal term, I should like to record 
the very serious loss this Court has sustained in the death of Mr. Justice Somjee 
which occurred on Saturday last. Mr. Justice Somjee had been a Judge in this High 
Court for over five years. Before his appointment as a Judge, he practised, as you 
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all knéw, on the Original*Side, and it was on the Original Side that he did all his 


work as Judge. He was thoroughly familiar with the class of litigation which arises 


in Bombay ‘and, with the practice on the Original Sidé. He combined a sound know- ` 


Jedge of law with a fund of commonsense, and his decisions always commanded respect. 
As regards his relations with the Bar, you are better judges than we can be, but I 
cannot conceive that Mr. Justice Somjee was ever discourteous to anybody. He 
was a most*cheerful colleague to work with, and was always ready to help in any 
difficulty, and to undertake any special work which I might ask him to do. His 
colleagues all feel His death very keenly both on personal as well as on public 
grounds. ‘As I understand that part of the funeral ceremony is taking place to-day, 
the Court will adjourn to-day. 


Mr, M. C. Setalvad, Advocate General, said :— e 
My Lords, 


The Bar has received the sad event with profound and deep regret; and, on 
behalf of the Bar, I associate myself with all that has been said by Your Lordship 
the Chief Justice. It was not very long ago that Mr. Justice Somjee left us to join 
the Bench, and in his sudden and untimely end we feel as if we have lost one of us. 
His affectionate good nature had won him many friends at the Bar, and it was cha- 
racteristic of him that these friendly relations should have continued after his appoint- 
ment to the Bench. His.innate practical sense, aided by his experience at the Bar, 
made him a good judge of men and greatly helped him in the discharge of his judicial 
duties. Added to this was a wide knowledge of business practice and’ accounts which 
made it easy for him to deal with the many commercial disputes which came before 
him. Above all:was his painstaking endeavour to master the facts of a case before 
him, so that counsel appearing before him, however prolonged the hearing, had a very 
easy task in summing up the facts of the case. It is a misfortune that he should 
have so suddenly and swiftly been removed from the scene of his labours by the grim 
hand of Fate at an age which we at the Bar regard as young, and at a time when the 
fruits of his growing experience on the Bench were being gathered by the litigating 
public. My Lords, the deep sympathy of every member of the Bar goes out to the 
near ones left behind him to mourn his death. 


Mr. R. A, Jahagirdar, Government Pleader, said :— 


On behalf of the Appellate Side Bar I beg to entirely associate myself with what 
has been said by Your Lordship the Chief Justice and my learned friend the Advocate 
General. I had the good fortune of knowing Mr. M. A. Somjee, as he then was. He 
and his brother, Mr. K. A. Somjee, were students with me at the Law College, andes 
one peculiarity of the Somjee brothers was to go to the Law College similarly attired, 
and that attracted the attention of the students, and by their manner and tempera- 
ment they had become very popular with the student world. In 1922 Mr. M. A. 
Somjee was called to the Bar and at the Bar he attained high eminence Sy dint of 
fiard work and commonsense. He was a Professor in the Law Colleges for a period 
of three years, and his elevation to the Bench was a recognition of his talents. On 
the Bench he earned the esteem and respect of all his colleagues and also of the 
members of the Bar and the litigating public, and I am sure that his loss will be 
felt for a very long time. ' š 


~ 
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ORDER XXI, RULE 16, CIVIL PROCEDURE CODES 1908. 


THE Code of Civil Procedure, Act V of 1908, provides a paradise*for lawyers. 
That Code was modelled by a Special Committee which sat at Simla in June, 1907, 
and it may be presumed that it was the object of the members of that Committee o 
correct all the defects which had been discovered in the previous Codes, to settle all 
differences of opinion which had arisen amongst the High Courts, anę to so draft 
the new Code that the occasions for disputes as to what was the correct construction 
of its various sections and rules should be as few as possible. 


Alas, for human ambitions. A brief survey of the late Sir D, F. Mulla’s 
monumental Commentary on the Code of 1908, and the testimony of ‘the many 
pages of cases cited therein, will be sufficient for posterity to realise that there are 
very many sections and rules, the proper construction of which continues to be 
strenuously disputed, not only amongst the various High Courts, but also amongst 
the Judges of the various High Courts. And yet it would not’ seem beyond the 
bounds of human ingenuity for the members of the Special Committee to have 
foreseen many of the difficulties which have arisen regarding the construction of 
the Code, so that it rivals the Workmen’s Compensation Act in England in respect 
of the conflict of judicial opinions which it has brought about, 


Many instances of such conflict will be found amongst the cases cited by 
Mulla relating to O. XXI, which deals with the execution of decrees and orders. 
It has been well said that a successful plaintiffs real troubles commence when he 
seeks to execute his decree, and the same remarks can be applied: more forcibly to a 
third party who has the temerity to get the benefit of a decree assigned to him. 

In the first place he cannot apply for the execution of his decree under r. 11 
of O. XXI, he must first apply for execution to the Court which passed the decree 
under r. 16, which contains the proviso that notice of such application shall be 
given to the transferor and the judgment-debtor, and the decree shall not be execut- 
ed until the Court has heard their objections (if any) to its execution. 


A typical instance of a conflict of judicial opinion regarding the construction 
of r. 16 may be gathered from the decisions of the Madras and Bombay High 
Courts. The question at issue may be put in this:simple form. Is the Court which 
hears an, application by an assignee of a decree under r. 16 to which the judgment- 
debtor objects, a’ Court executing the decree, so as to invite the application of the 
provisions of r. 2(3)? That sub-rule entitles a Court executing a decree to refuse to 
recognise any payment or adjustment made by the judgment-debtor unless it has been 
sertified. l 

In Raghunath v. Gangaram, a bench of the High Court of Bombay decided 
that question in the negative on the ground that the notice under r. 16 wag a prelis 
minary step, and until an order had been made on the notice, there was no Court 
which could be said to be executing the decree. Support was found for this decision 
in two cases de@ided by the High Court of Madras, and it was followed in Bombay 
in Ganpaya V. Krishnappae® and other cases, but those Madras cases were subse- 
quently overruled-by a decision of a full bench in, Subramanyam V., Ramaswami. 
Accordingly, when the question came again before the High Court of Bombay in 


1 (4923) 25 Bom, L. R. 474. 3 (1952) I. L. R. 55 Mad. 720, F.B. 
2 (1924) 26 Bom. L. R. 491. 
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Kishk Govind v. Moolckand Keshavchand) it was referred to a full bench, which 
overruled the previous decisions, and held that the Court hearing a notice under 
r. 16 was £ Court executing the decree. These two conflicting views can: be more 
conveniently analysed by envisaging a discussion between two lawyers, who may be 
called A and B. 

A. The question we have to discuss is, whether a Court, when hearing an 
application nder O. XXI, r. 16, of the Civil Procedure Code, for the execution of 
a decree by an assignee of the decree, can be said to be a Court executing the decree, 
‘ go as to invite the application of the provisions of O. XXI, r. 2(3). This question 
was answered in the affirmative by a full bench in Krishna Govind v. Moolchand, 
overruling the bench decisions in Raghunath v. Gangaram and Ganpaya Vv. 
Krishnappa. 


B. With all due respect, I think that the judgment of the full bench is ‘open 
to criticism, and I prefer the reasoning of the judgments in Raghunath v. Ganga- 
ram. Ordinarily a decree-holder applies to the Court which passed the decxee, or, 
if the decree has been transferred for execution to another Court, to that Court, for 
execution under r. 11, and no notice is given to the judgment-debtor. 

Under r. 17 the Court, on receiving an application for execution of a decree 
under r. 11, sub-r. (2), shall ascertain whether such of the requirements of rr. 11 to 
14 as may be applicable to the case have been complied with, and if they have, the 
application is admitted, and the Court shall order execution of the decree, accord- 
ing to the nature of the application. But if the decree-holder has assigned his 
interest in the decree to a third party, it is provided -by r. 16 that the assignee may 
apply to the Court which passed the ‘decree, and the decree may be executed in the 
Same manner, and subject to the same conditions as if the application were made by 
the decree-holder. But there is this important proviso, that notice of the application 
shall be given to the transferor and the judgment-debtor, and the decree shall not be 
executed until the Court has heard the objections (if any) to its execution. Form 
No. 7 in Appendix E is the form to shew cause why execution should not be granted 
under r. 16. 

A. Yes, and the order made on the notice, if any objections made have been 
rejected, will be that execution of the decree is granted, and the Court is therefore 
a Court executing the decree. The full bench judgment points out that the Judges 
in Raghunath’ s case overlooked the fact that an application under r. 16 is an appli- 
cation for the execution of the decree. 

B. But in both the judgments it was mentioned that an application under 
r. 16 was an application for’ the execution of a decree, so that was not a fact which 
was overlooked. ° 

A. That may be so, but the full bench said that: the application to execute 
the deeree was treated as an application for leave to execute p decree. 

B. But whether the Court says “execution is granted ” “leave to execute 
is granted ”, the result is the same. The point is that no he ee attachment can 
be made on the application under r.:16, that can only be done under f. 17 after an 
application under r. 11(2) has been admitted. Is not, therefore, the application 
under r. 16 a necessary prelimirfary step, without which the assignee of a decree can 
do nothing towards getting satisfaction of his decree ? 


1 (1941) 43 Bom. L. R. 751, FB. 
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? 

A. That may be so, but the full bench has held: that a single aypfication 
may be made by the assignee that execution may be granted, and thgt execution 
may issue in the manner specified. 

B. But how can that be? There must be two applications the one on noticé 
to the debtor, the other ex parte asking for an order for attachment. The two may 
be filed together, but they cannot be heard together, they can only hê heard one 
after the other,'and the second may never be heard at all. 

A. That may be so, but in both cases the Court is a Court executing the 
decree. 
B. But the proviso to r, 16 says that the decree shall not be executed until 
objections to the execution have been heard. How then can it be said that the 
Court is executing the decree while the objections are being heard > Does it not seem 
that the full bench has overlooked those words in the proviso ? 

+. I can’t ‘admit that. The argument of the full bench is that because an 
application under r. 16 is an application for execution, the Court, when hearing it, 
is a Court executing a decree. 

B. I should call that a “non sequiter”. My point is that a Court cannot be 
said to be a Court executing a decree until it is in a position to make an effective 
order for the attachment of the debtor’s property under r. 17. It is not easy to prove 
definitely which of us is in the right, but I shall try to’ prove my case in another 
way. ; 

If the decree has been transferred to another Court for’execution, and that 
is always possible, the assignee, having obtained an order under r. 16, must apply 
for execution under r. 11(2) to that other Court, but he cannot approach that 
other Court without that order. And therefore it must follow that that order gives 
him leave, or, if you like it better, enables him to approach that other Court. 


A. I cannot dispute that argument. 
B. And if the decree has not been transferred, the assignee cannot apply 
under r. 11(2) until the Court says under r. 16 that execution is granted. 


A. That appears to be so. 

B. How then can there be a single application under r. 16 and r. 11(2)? 
Whichever way you look at it, there must be two applications, because there are 
two rules and two forms, and even if you treat them as a single application, there 
are two parts to the application, one of which must be heard first. 

A. But if the second part is heard immediately afterwards, surely you can 
gay that there is a single application. 

B. The second part may never be heard, if the assignee succeeds with his, 
objections. You cannot make two different things into one, merely by sayirig that 
they are one. But I have another problem “for you. 

Whether the decree is resting in the Court which passed it, or has been trans, 
ferred to another Court, the order under r. 16 will be in the same form if execu- 
tion is granted, and if the Court is executing the decree in the one case, it must also ` 
be executing it in the other, but how can it be said that the Court, which passed the 
decree, is executing the decree which has- already been sent to another Court for 
executién. The decree will have to come back to the Court which passed it, before 
that Court can’ execute it, . 
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Ay I must go so far as to say that when a Court says that “execution Is 


granted”, ig is executing the decree, even if it has no power to make an, effective 
order for attachment under r. 17. 
: B. “Quod est absurdum,” as Euclid used to say. 

A. That is your view, but I have the authority of the full bench to support 
my view. ‘And I should like to ask you the question put by Mr. Justice Shah in 
Ganpaya Vv. Krishnappa : Why should the assignee of a decree be in a worse position 
than the decree-holder ? 

B. I am very glad you have put that question, because there is a very simple 
answer to it, which brings further support to my argument. It will be found in 
Mulla’s Commentary to r. 2 of O. XXI, 

A decree-holder, who applies for execution of his decree after he has received 
payment of the decretal amount, but has omitted to get the payment certified, is 
committing a fraud against the Court and the judgment-debtor. Rule 2(3) pyevents 
the debtor from proving the uncertified payment, for the reason, probably, that it 
was thought better that Courts executing decrees should not be troubled with dis- 
putes about payments, which could and ought to have been certified. But the judg- 
ment-debtor, who has satisfied the decree passed against him, but has neglected to 
secure that the payment has been certified, has, Mulla points out, a remedy 
against the fraudulent decree-holder. He can recover the amount he has been com- 
pelled to pay in execution, in an action for damages for breach of contract. But 
there is no right of action @gainst the assignee of a decree, which has already been 
satisfied by an adjustment which has not been certified. It must follow that the 
assignee in such a case will be in a better position than the decree-holder, unless the 
debtor is allowed to prove satisfaction of the decree when an application is made 
under r. 16. The assignee has his remedy against his assignor. 

You may say that judgment-debtors should make themselves acquainted with 
the provisions of the Civil Frocedure Code, but large numbers of judgment-debtors 
in the mofussil are ignorant and illiterate cultivators, who can hardly be expected 
to master the provisions of a Code which has caused so much difference of opinion 
amongst the members of the legal profession. . 

A. I think you have succeeded in answering the question put by Mr. Justice 
Shah, but whether the full bench or the Judges in Raghunath v. Gangaram decided 
rightly is still a question which seems open for discussion. 


INNER TEMPLE. 


THE INDIAN EVIDENCE ACT, S. 1. 


‘ ONE of the most important and very generally worded sections of the Indian 
Evidence Act, 1872, but one which has been comparatively little noticed “both. in case- 
law and in commentaries is s. 11, which reads as follows :—- 

“Facts not otherwise relevant are relevant— 


(1) if they are inconsistent with any facts in issue or relevant fact ; 
(2) if by themselves or in cannection with other facts they make the existence, or 
non-existence of any fact in issue or relevant fact highly probable or improbable,” 
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The wording of the section cannot bút strike as ‘very wide, wider, perhaps 
than any, other section of the Indian Evidence Act, and capable of extensive applica- 
tion in actual practice. One would have expected that the general and probably 
somewhat vague word ‘probable’ in this section would have resulted in a huge mass 
of case-law defining more precisely the meaning and application of this section. 
The meagre case-law on this section may perhaps be due to thee view taken 
“in Bela Rani v. Mahabir Singh* that though the terms of the section are wide they 
are controlled by the provisions regarding relevancy contained in other sections of 
the Act. That was a case where the question of admissibility in evidence of a state- 
ment made by a deceased person about a relevant fact, namely the date of death of 
a particular person was considered. Richards C. J. observed (p. 343) :— 

e *The persons who made the depositions are dead and the depositions accordingly 
are simply the statements of relevant facts by persons who are dead. Such statements are 
not relevant facts, unless they come under some one or more of the sub-sections of sec- 
tion 32 of the Evidence Act. It has to be admitted that under the circumstances of the 
present case the depositions in question are not admissible under section 32. The learned 
advocate for the appellants ingeniously argues that while the depositions cannot be admit- 
ted under the provisions of section 32 nevertheless the fact that these persons made the 
statement that Musammat Dasodri died on the 16th of March, 1898 makes it highly 
probable that she did die on that particular date and that, therefore, the depositions are 
admissible under Section 11 of the Evidence Act. In my opinion this argument is not 


sound. I think it impossible to hold that a statement of a relevant fact which would be 
inadmissible under section 32 could be admissible under section 11.” 


With the greatest respect it is submitted that the principle laid down 
by Richards C. J., that it is impossible tæ hold that a statement of a relevant fact 
which is inadmissible under s. 32 could be admissible under s. 11, needs to be re- 
considered. To limit s. 11 to facts which are relevant under some other provisions 
of the Indian Evidence Act would be to render the section redundant and meaning- 
less. Bannerji J., who agreed with Richards C. J., observed (p. 344) :— 


“The making of such a statement, is, no doubt, a fach which would make the fact in 
issue highly probable and, as such, might be admissible in evidence, but it must be proved 
before it can be admitted. The terms of section 11 are, it is true, wide, but they must 
be read subject to the other sectiong of the Act, and therefore the fact relied on must be 
‘proved in accordance- with the provisions of the Act. If that fact is a statement made 
by a person who is not called’ or cannot be called, the statement cannot be admitted unless 
it comes within the purview of subsequent sections of the Act, for example, sections 32 
and 33. That such was the intention of the Legislature is manifest from the elaborate 
provisions of the Act as ‘to relevancy of evidence.” 


But it is submitted that this view ignores the wording of s. 11 which reads 
sat the beginning as follows. 

“Facts not otherwise relevant ard relevant.” p 
These words clearly show that s. 11 is independent of the other sections aħd that 
the scope of s. 11 is to widen and not to repeat. 

In R. ,v.°Parbhudas? West J. observed (p. 91) :— ° 


“Section 11 of the Evidence Act is, no doubt, expressed in terms so extensive that 
any fact which can, by a chain of ratiocination, be brought into connexion with another, so 
as to have a bearing upon a point in issue, may possibly be held to be relevant within its 
meaning. But the connexions of human affairs are so infinitely various and so far reaching, 

¢ 


1 (1912) I. L. R. 34-All, 341. 2 (1874) 11 B, H. C. R. &0, 
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that thus to take the dion in its widest admissible sense, would be to complicate every 
trial with a mass of collateral inquiries, limited only by the patience and the means of the 
parties.... That such an extensive meaning was not in the mind of the Legislature [in 
enacting section 11] seems to be shown by several indications in the Act itself. The illus- 
trations to Section 11 do not go beyond familiar cases in the English Law of Evidence.” 

To gay that although the wording is extensive such extensive meaning 
was not in the mind of the Legislature in enacting s. 11 is inconsistent with the rule- 
of interpretation that the intention of the Legislature is to ba gathered mainly from 
the wording of the enactment and not the illustrations and where the Legislature 
has deliberately -used wide language it should be construed widely. 


It is submitted that the real key to the interpretation of s. 11 lies in 
the word ‘inconsistent’ in sub-s. (7) and the word ‘highly’ in sub-s. (2) ofethat 
section. In this light the wording of sub-s. (7) is really not as wide as it appears 
to be. It only admits in evidence collateral facts which are entirely inconsistent 
with facts in issue or relevant facts. It does not admit collateral facts whæh are 
merely consistent with facts in issue or relevant facts. 


Similarly sub-s. (2) admits in evidence only such collateral facts as ake 
the existence or non-existence of facts in issue or relevant facts highly probable or 
improbable and not merely probable or improbable. 


We may say that the first sub-section which admits in evidence collateral 
facts inconsistent with facts in issue or relevant facts is one which admits in evi- 
dence collateral facts which make certain the non-existence of facts in issue or rele- 
vant facts while the second sub-section goes a little further from the domain of cer- 
tainty to the domains of high probabilities. The domain of mere probability or 
improbability is excluded. 


The words ‘highly probable or improbable’ in s. 11 have to be interpreted 
strictly so as to exclude mere probabilities or improbabilities and so as to mean 
something nearly approaching certainty. For instance, if- one Judge has come 
to a certain conclusion on a fact in issue before a second Judge the opinion of the 
former Judge contained in his judgment is not relevant to prove the fact in 
issue before the second Judge because the opinion of the Judge does not make it 
highly probable that a sécond Judge will come to the same conclusion especially when 
the evidence Jed may not be identical. 


In the same way it can be argued that in the case of statements as to facts 
by persons not called as witnesses s. 11 does not apply because such statements do 
not make the existence or non-existence of tacts in issue or relevant facts highly 
probable but merely probable. The view that such statements are not admissibles 
under s. 11 because the Indian Evidence Act contains special provisions (ss. 32-39) 
regarding such statements and that s. 11 must be read along with other sections of 
the Indian Evidence Act ignores tha wording of s. 11 “Facts not otherwise relevant 
are relevant” etc. But the same result can be obtained by putting a proper inter- 
fretation on the words ‘highly probable or improbable’ in s. 11. a 

There is, however, one defect in the wording of s. 11 which does not seem to 
have been noticed. For this purpose it will be necessary to focus attention on the 
following words : 


“Facts not otherwise relevant are relevant if they make the existence or noh-exjst- 
ence of anyefact in issue or relevant fact highly probable or improbable,” 
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' Thus if A is a relevant fact and B is a fact which"makes the existencé of A 
highly probable then B itself would be a relevant fact according to s. 11, Similarly 
if C is a fact which makes the existence of B highly probable then C itself would be a 
relevant fact according to s. 11. Thus the chain can be continued endlessly. To 
carry this chain of relevancy in actual practice without termination may be difficult 
but there may be cases where this chain of relevancy can be carried mach too far 
at least. E 


Really speaking s. 11 is so wide as to comprise in itself all other sections of 
the Indian Evidence Act which define relevant facts. For instance ss. 6, 7, 8, 9 are 
only particular applications of the general principle enunciated in s. 11. Even if 
they are omitted altogether the same results would be obtained by the application , 
of s.ell. The facts made relevant under these sections are relevant because whether 
by themselves or in connection with other facts they make the: existence or non- 
existence of facts in issue highly probable or improbable. It is the existence or 
non-exfstence of facts in issue which is the fundamental question. For this purpose 
it may be necessary to admit in evidence what are relevant facts because they make 
the existence or non-existence of facts in issue highly probable or improbable. For 
the purpose of determining whether facts in issue exist’ or do not exist it is not 
necessary to admit facts which do not make the existence or non-existence of facts 
in ‘issue highly probable or improbable but merely of facts which themselves make 
the existence or non-existence of facts in issue highly probable or improbable. In 
other words if A is a fact in issue and B, C, D, E are relevant facts and facts B1, 
B2, B3, B4, etc., are facts which make the existence or non-existence of B highly 
probable or improbable ; facts C1, C2, C3, C4, etc., are facts which! make the exist- 
ence or non-existence of C highly probable or improbable and so on, the section 
makes relevant not merely B, C, D, E but also B1, B2, B3, B4; C1, C2, C3, C4; 
D1, D2, D3, D4; El, E2, E3, E4, even assuming that the chain of relevancy can be 
carried in actual practice only up to four stages and not without end as is theoreti- 
cally probable. 

It is therefore suggested that the words ‘relevant facts’ in sub-s. (2) of s. 11 
should be omitted. This would not exclude in evidence facts absolutely inconsistent 
with relevant facts. 


So far the discussion has been mostly general and it would be better to consi- 
der one or two actual cases. ; 

The question whether at a criminal trial of a person for a particular offence 
his previous conviction for a similar offence or a dissimilar offence is relevant is one 
g0 which the applicability or otherwise of s. 11 is debatable. 

It can be conceded at the outset that a previous conviction for a dissimilar 
offence would not make the commission of a non-cognate offence highly probable. ° 


The question of previous conviction for a similar. offence is however not so 
easy. Under s 14 and 15 of the Indian Evidence Act a previous conviction may 
be admissible to prove a state of mind such as intention, knowledge, etc., but these 
sections do not admit proof of a previous conviction to prove not a state of mind but 
the act itself. j 

The view that there is a specific provision making evidence of previous con- 
viction® irrelevant (namely s. 54 which makes evidence of bad character irrelevant 
except when evidence has been led to prove good character), and that, therefore, s. 11 


J. 6. 
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is inapplicable to such a tase needs to be reconsidered in view of the specific words 
at the beginning of s. 11, namely, “ Facts, not otherwise relevant are relevant.” These 
words clearly show that even if a fact is irrelevant according to the rest of the Indian 
evidence Act, if it is relevant by virtue of s. 11 it should be taken to be relevant. In 
other words s. 11 overrides all contrary provisions in the Indian Evidence Act. ‘The 
only questign to be considered is whether a previous conviction is a fact which makes 
the commission of the offence under trial highly probable or improbable or whether . 
it makes highly probable or improbable any fact which is relevant at the trial for 
the commission of an offence. It is submitted that ordinarily a previous convic- 
tion for a dissimilar offence would not, and a previous conviction for a similar offence 
would, make the commission of the offence under trial highly probable or improbable 
when considered along with the other, relevant facts. The words “if by themgelves 
or in connection with other facts they make the existence or non-existence of any 
fact in issue or relevant fact highly probable or improbable” must be given their _ 
proper value ; especially the words in italics. It cannot be denied that a previous 
conviction of an accused person along with the rest of the prosecution case would 
make the commission of the offence under trial—a fact in issue—highly probable if 
the previous conviction be for a similar offence. Whether the Legislature contem- 
plated such a result when enacting s. 11: may be debatable. But the intention of the 
Legislature has to be gathered from the plain meaning of the section and not from 
a speculation whether the Legislature intended to modify tthe English law on the 
point. ` 

On a similar question, namely whether s. 11 permitted statements as to facts 
by persons not called as witnesses, Stephen observed that that was not the intention 
of the section as shown by elaborate provisions contained in the rest of the Indian 
Evidence Act. He also added that the meaning of the section would have been more 
fully expressed if words to the following effect had been added to it :“ No state- 
ment shall be regarded as rendering the matter stated highly probable within the 
meaning of the section unless it is declared to be a relevant fact under some other 
section of this Act.” (Stephen, Introduction, pp. 160, 161). Thus, according to Stephen 
himself, the wording of s. 11 is defective and does not express what it was intended 
to express. He, however, suggested only the above proviso to it. His suggestion waè 
intended to nullify the effect of the words “facts not otherwise relevant are rele- 
vant ” at the beginning of s. 11 in so far as the section applied to statements by persons 
not called as witnesses. Stephen would also have suggested another proviso to nullify 
the application of s. 11 to previous convictions of an accused person for offences 
cognate to the one for which he is on trial. 

It is submitted that until and unless s. 11 is amended it should be given: ite 
gatural and plain meaning uninfluenced by the corresponding English law or by 
the supposed intention of the Legislature. It is unnecessary to quote authority for 
this rule of interpretation. It suffices however to refer to Govindasami Naicker V. 
e arumal Raja, where it was held that the question is not what the Legislature intend- 
ed but what it has enacted. Reference may also be made to In re Hungerford Invest- 
ment, Trust, Ltd2 The words of a statute cannot be varied for the purpose of giving 
effect to what may presumably have been the intention of the Legislature. The 
language should be interpreted as it stands without adding to it or taking away from 


1 [1927], A, I. R, Mad. 327, 2 (1934) I. L, R. 62 Cal. 133, 
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it. Another accepted canon of interpretation is that it is rlot proper while interpret- 
ing Indian enactments to consider whether the Legislature intended to depart from 
the English law on the point to be interpreted. 


V. B. RAJU, LCS? 


H 
CONTRACTS ON BEHALF OF A COMPANY BEFORE 
ITS INCORPORATION. 

IN Ramkumar Potdar v. The Sholapur Spinning & Weaving Co.t the Bom- 
bay High Court (Beaumont C. J. and Rangnekar J.) has held that a company 
cannot be bound by a contract entered into on its behalf before the company was 
formed nor can such a contract be ratified after incorporation. In the memorandum 
of association, of the company in that case there was a clause in. these terms :— 








“That the firm of Morarjee Goculdas & Co. of Bombay, merchants, or whatever 
member or members that firm may for the time consist of, shall be the agents of the com- 
pany so long as the said firm shall carry on business in Bombay or until they} shall resign 
and they shall receive a commission of + anna per Ib. on all the yarns and other material 
manufactured and sold by the company; should however the company during any one 
year be unable ta declare a dividend of 4 per cent. owing to their profits being less than 
that amount the agents shall only be paid one-third of the above commission ”. 


The clause was repeated in the articles of association of the company and another 
article provided that the business of the company should be managed by the board 
of directors with the assistance of agents. There was no other agreement in writing 
between the company and the firm of Morarji Goculdas & Co. ‘When the com- 
pany was registered in 1874, the firm consisted of two partners. Both of them were 
dead and new partners were admitted from time to time. In 1933, as disputes arose 
between the partners of the firm, the directors by their resolutions terminated the 
agreement for the employment of Morarjee Gokuldas & Co. as managing agents. 
The plaintiff, who was a shareholder of the company, brought a suit on behalf of 
himself and other shareholders for a declaration that the termination of the agree- 
ment was ulira vires the company and the directors. The suit was dismissed on 
- various grounds. It was held that the clause was not a “condition” in the memo- 
randum within the meaning of s. 10 of the Indian Companies Act. The Indian 
legislature has now accepted this and incorporated it in s. 10 by the Amending Act 
of 1936. It was further held that the firm of Morarjee Gokuldas & Co, in 1933 
‘was a new firm, different from that of 1874, and that the Court would not make an 
order the effect of which will be to compel ‘specific performance of a contract of 
personal service. But the part of the judgment material for the purpose of this 
article is the decision with: regard to the validity. of a contract before the incorpora- 
tion. At D. 926, the Chief Justice says :— Š 

“It has been held many times that a company cannot be bound by a contract entered 
into on its behalf before the company was formed, and, in my opinion, it 1s not competent to 
bring a company into existence bound to enter into a° contract with a third party, the 


terms of which have been arranged before the company was formed. It is for the company 
to consider after its formation whether it will enter into the contract or not 4 
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At p. 927, Rangnekar J. says :— 


“... it is nothing more, in my opinion, than a preliminary contract such as promo- 
ters make Before incorporation of the company, and means nothing more than that the 
company shall enter into a contract of agency with the firm of Morarjee Gokuldas. In fact 
“that seems to be the plaintiff's case and it is clear from para. 6 of his plaint. Then one - 
answer to the plaintiff’s case would be that a company cannot before its incorporation enter 
into a contract, for it is non-existent, and another that, except by an act of legislature, it 
is not possibfe to bring a company into existence under the Indian Companies Act bound 
by a contract previously made, for such a contract cannot be ratified after incorporation.” 


This is undoubtedly the position at common law in England, as summarised 
in Halsbury, Vol. V, pp. 418-419 (Hailsham Edition) :— 

“A company is not bound by contracts purporting to be entered into on its behalf 
by its promoters or other persons before its incorporation. The company cannot,e after 
incorporation, ratify or adopt any such contract because there is in such cases no agency 
and the contract is that of the parties making it. The adoption and confirmation by a 
resolution of the directors of a contract made before the incorporation of the company by 
persons purporting to act on its behalf does not create any contractual relation between the 
company and the other party to the contract, or impose any obligation on the company 
towards him. In order that the company may be bound by agreements entered into before 
its incorporation, there must be a new contract to the effect of the previous agreement ”. 


Some English writers (eg. Hanbury’s Equity, second edition, p. 115), however, 
think that there is a conflict on this point between common law and equity. The 
statement of the law given in Buckley on Companies (eleventh edition), p. 6, is :— 

“The company not being in existence at the date of the agreement cannot ratify the 
contract > (although it may after incorporation enter into a new contract in the terms of the 


old one, or may upon equitable grounds become equitably bound by the terms of the 
contract”). 


But, as Jessel M. R. points out in In re Empress Engineering Company, this 
equitable liability arises not out of the adoption or ratification of a contract qua 
contract but on equitable grounds and may be defeated by an equitable defence such 
as fraudulent concealment. 

But in India, the Specific Relief Act (I of 1877) seems to make a departure 
{rom the common law principle. Section 23(#) of the Act provides as follows :— 

“When the promoters of a public company have, before its incorporation, entered 
into a contract for the purposes of the company, and such contract is warranted by the 


terms of its incorporation, (specific performance of the contract may be obtained by) the 
company ”. 


Section 27(e) provides for specific performance of a contract against the company, 
when the promoters of a public company have, before its incorporation, entered into, 
a contract, provided tle company has ratified and adopted the contract, and the 
eontract is warranted by the terms of its incorporation. In The Imperial Ice Manu- 
facturing Company, Limited v. Manchershaw Barjorji Wadia} the Bombay High 
Court held that these sections of the Specific Relief Act do not apply -to contracts to 
ėake shares of a company, but only to contracts for the working uysposes of the 
Company. “They crystallise the English Law as to cases where the Company has 
taken the benefit of a contract hut refuses to carry it into full effect”. But in view 
of the clear language of the statute, it is difficult to see how a distinction can be made 
between contracts of one kind and another. Of course, the contracts, in order to be 


1 (18807 16 Ch, D. 125, 130. 2 (1889) I. L. R. 13 Bom, 415, 
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binding on the company must be “warranted by the tems of its incorporation” 
which expression means, it is submitted, not ultra vires the company. ° 

In ‘the Sholapur case, these sections were not referred to in argument nor 
considered in the judgments. It is true that no question of specific performance of, 
a contract was directly involved in that case ; but the specific performance of a con- 
tract presupposes its validity. Of course, that case was decided on various grounds, 
any one of which was sufficient for the dismissal of the suit. e 
' Messrs. Sirkar and Sen, the sponsors of the Amendment Act of 1936 also 
seem to be of the opinion that the law in India is the same as in England, for, they 
say in -their book on the Company Law (p. 201) :— 

“A company is not bound by agreements entered into on its behalf by promoters at any 
time prior to its incorporation. In Kelner v. Baxter! and other cases, it has been held that 
the Gempany cannot after its incorporation ratify such a contract.” 

But it is submitted that when a question of validity of contracts before in- 
corporation arises again, the Court will have to consider the effect of s. 23(h) and 
' 27(e) of the Specific Relief Act. 


B. S. KALELKAR. 


te 


THE BOMBAY AGRICULTURAL DEBTORS RELIEF 
ACT, 1939. 3% 

THE Dekkhan Agriculturists’ Relief Act has, time and again, been condemned 
as a notoriously badly drafted statute. It has been said that while it has done 
precious little to help the agriculturist for whom it was intended, it has, on the other 
hand, led to a most deplorable competition between two sets of perjurers. Is its 
successor, the Bombay Agricultural Debtors’ Relief Act, 1939, an improvement on 
the old Act or does it make confusior? worse confounded? The new Act has already 
been impeached as an ill-digested, ill-considered and hasty measure. Doubts have 
even been raised as to whether it was within the competence and therefore intra vires 
of the Bombay Legislature to pass clearly expropriatory legislation of this kind. 
For s. 299 of the Government of India Act, 1935, is to the effect that no person shall 
be deprived of his property save by authority of law, and further that neither the 
Federal. nor a Provincial Legislature shall have the power to make any law autho- 
rising the compulsory acquisition of any land, or any commercial or industrial un- 
dertaking, unless the law provides for the payment of compensation, It is proposed to 
deal here not-so much with these general aspects of the matter as with the practi- 
éal difficulties which present themselves in the day-to-day working of the Act since 
its recent introduction in five areas in the Province. Botły the civil Courts and the. 
Boards have to deal with the Act, but this article is written rather from the angle of 
. the Courts which along with the Boards are charged with the administration of the 
Act. o ‘ 8 

It will”be convenient to begin with’ the definition of “debt” for that forms 
the core of the whole problem. Section 2(5) defines “ debt’ as meaning “ any lia- 
bility in cash or kind, whether secured or unsecured, due from a debtor whether 
payable under a decree or order of any civil Court or otherwise but does not include 
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arrears of wages payable in respect of agricultural or manual labour.” “ Debtor ” 
is defined to mean, amongst other things, an individual who is indebted. That is, 
a person owing a debt. Thus the definition of debt in substance comes to this: Debt 
means any liability due from a person owing a debt. This is merely begging the 
question. Leaving this consideration aside, it will be seen that the definition of 
‘debt’ is yery. wide and comprehensive. It includes any liability in cash or kind. 
In common’ parlance and in its ordinary connotation, ‘debt’ means a contractual 
liability under which money or goods are owing. Having regard to the whole scheme 
of the Act and to its preamble, it might be supposed that the Legislature must have 
intended to have some limitation put upon the very general language of the section. 
But that it ig not so, will be seen on a reference to the saving clause contained in 
s. 3. We have it from that section that “debts and liabilities” of a debtor falling 
under the heads of any revenue or tax payable to Government, a local authority, 
etc., or any other sum due by way of loan or otherwise, arą not affected by certain 
named sections of the Act. : The fact that a revenue or tax, which is a statutory 
liability, is included under the head of “debts and liabilities” and the use of the 
expression “by way of loan or otherwise” seem clearly to indicate that debts and 
liabilities do not mean purely or exclusively contractual debts or liabilities. And in 
any case, it is not permissible to read into a section something that is not there. Now 
if ‘debt’ means any liability in cash or kind, contractual or otherwise, it will of 
course include a tortious liability, such as the liability! to pay damages for a wrong- 
ful act. Thus, where the defendant ig a ‘debtor’ under Rs. 15,000 in a suit for 
damages for malicious prosecution, defamation, for the return of a deposit, or the 
return of a thing or its price, the sum claimed as being due or the ‘debt’ must be 
cut (30 or 40 per cent. as the case may be) and scaled down. The Act, thus, is 
for the relief not only of agricultural debtors but also of agricultural tort-feasors ! 

Coming to the definition of ‘debtor’, it broadly means one who is indebted, 

holds land and cultivates it personally, and whose non-agricultural income does not 
ordinarily exceed a fifth of his total annual income or does not exceed: Rs. 300, 
whichever is greater. Under s. 2(13) personal cultivation includes cultivation by 
servants or hired labour under one’s personal supervision. So an indebted Marwari 
money-lender, practically the whole of whose income and therefore means of liveli- 
hood is derived from his lending business but whose income is not more than Rs. 300 
a year, and who has got a tiny piece of land in charge of a servant or labourer the 
income from which is barely sufficient to meet the assessment, can be a ‘debtor’ and 
get the benefit ofall the scaling down and pruning processes in respect of his debts. 
Yet such a person could not have been an “ agriculturist ” within the meaning of the 
D. A. R. Act. On the other hand, an agricultural labourer, who would have beet 
an agriculturist under the D. A. R. Act, will not be a ‘debtor’ and will not get the 
‘benefits of the Act if he does not“ hold land”, either as proprietor or tenant, within 

the meaning of s. 2(8) of the Act read with s. 3(11) of the Land Revenue Code. 

The rather difficult question of the transfer of pending cases may next be 
“examined. Section 37 which deals with the matter provides that all “pending suits 
and darkhasts in which the question involved is the recovery of any debt from a 
person who is a debtor up to Rs. 15,000 shall be transferred to the Board. Now 
_what exactly does the expression “the question involved ” mean and how is it to be 
construed ? Does it mean the only question involved, the principal question imvolyed 
or one of he questions involved ? In most or many suits a number of questions is 
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usually involved one of which may be the recovery of a debt. For instance, . even in 
a simple promissory-note case questions touching the execution of the promissory- 
note, its consideration, satisfaction and the question as to what, if anything, is due 
upon it may be involved. In suits for possession and rent one of the questions involved, 
is the recovery of a debt within the meaning of the wide definition of ‘debt’ already 
referred to. Similarly, in the class of cases known as sale-mortgage cages, one of 
the questions involved is the recovery of a debt though it depends on thé question as 
to whether the sale is in the nature of a mortgage. 

If a pending suit for possession on a sale-deed which the defendant, who 
happens to be a ‘ debtor’, contends is in the nature of a mortgage is, as it apparently 
must be, transferred to the Board ‘and that tribunal finds that it is a pacca sale and 
not in reality a mortgage, it is doubtful whether the Board can grant the relief of 
posse§sion to the plaintiff-purchaser. Under s. 54 the Board has got to make an 
award which must include certain specified particulars. The power to grant pos- 
session „ÍS not one of those particulars except to the limited extent stated in 
s. 54 (2) (i) which only contemplates the transference of possession from the creditor 
to the debtor. However, the last clause (n) of s. 54(2) is to the effect that the award 
shall contain any other matter which in the opinion of the Provincial Government 
may be necessary for doing complete justice and which such Government may by 
¿rules prescribe to be included in awards. Under s. 6 the Board has full power to 
decide all questions, whether of title or priority or of any nature whatsoever, and 
whether involving matters of law or fact, for the purpose of doing complete justice, 
and under s. 7 it is given the same powers as are vested: in civil Courts under the 
Civil Procedure Code when trying a suit. This, then, is where the matter stands in 
regard to the Board’s power, or want of it, to order possession generally. Remark- 
ably enough, there, is no provision in the whole of the Act as to how a Board is to 
deal with pending suits etc., transferred to it under s. 37. So also there is no provi- 
sion enabling a Board tod send back a suit or matter to the Court, or any provision 
enabling a Court to recall a suit for, say, giving the relief of possession after the 
debt is adjusted. It will be seen, therefore, that the plaintiff-purchaser in a pending 
sale-mortgage suit may be left without a remedy though he may! succeed in showing 
that the transaction is a sale out-and-out, unless indeed it is held that the Board 
has power td order possession in such cases. But when regard is had to the whole 
scheme of the Act, it would seem that a Board has no power to order possession 
generally. The same difficulty arises in pending suits for rent and possession which 
also may, and often do, involve a question of tha recovery of a ‘ debt’. 

There is another difficulty in regard to sale-mortgage cases. Although under 
Se 45 a Board has power to declare a transaction purporting to be a sale to be in the 
nature of a mortgage, this does not extend to transactions entered into before 1927. 7 
Under s, 86, in respect of transactions entered into before the date of the establish- 
ment of a Board by or with non-debtors, tha D. A. R. Act is to remain in force for 
three years efrom such date for the purposes of fresh institutions, and indefinitely, > 
until pending suits and fresh suits instituted within the said period of three years are 
terminated. Now take a pending suit by an agriculturist for redemption, and sup- 
pose the transaction purporting to be a sale has beer? entered into in 1926. If the 
plaintiff is a ‘debtor’ up to Rs. 15,000, the suit must presumably be transferred 
under s..37; but the Board will have'no power to declare it to be a mortgage and 
the fale will stand. On the other hand, if plaintiff is not a “debtor” bué only an 
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“ amiculturist ”, the suit will go on in Court and he may obtain the relief of redemp- 
tion by reason of the D. A. R. Act being kept alive by s. 86 of the Act so far as 
regards hif suit. If, however, plaintiff had been aj ‘debtor? instead of a non-debtor- 

, agriculturist the relief of redemption would not have been open to him, the trans- 
action being dated before 1927. In cases of this kind one may expect to be pre- 
sented with the spectacle of an agriculturist strenuously pleading that he is not a 
‘debtor’; that is, not seeking the shelter of the Act but actually running away 
from it! 

Section 73 prohibits a civil Court from entertaining or proceeding with ‘any 
suit (or proceeding) in respect of, amongst other things, any matter pending before 
the Board (or the Court) under the Act. A suit by an agriculturist for account of 
an alleged mortgage transaction is pending in Court. The defendant contends that 

it is a sale outright and the suit has been set down for hearing on the usual*issues 
in such cases. On the date of the hearing the plaintiff informs the Court that he 
has made an application under s. 17 to the Board for adjustment of his debts and 
applies to the Court to stay the suit having regard to s. 73. Under that section stay 
as such is not provided for. The section says ‘that the Court shall not proceed 
with such a suit. Assuming that the suit ought to be stayed although the section 
does not say 80, the difficulty is, for how long to stay it and on what is it to be 
kept pending? All these matters are left unprovided for. The alternative would. 
be to dismiss the suit. In that case if the Board finds it on a preliminary point 
under s. 35 of the Act that the plaintiff-applicant is not a ‘debtor’, his application 
will be dismissed. He might thus find himself in the unenviable position of having 
his proceedings both in Court and before the Board struck off the files. One more 
instance to show the clearly faulty draftsmanship of the Act. Section 69 in the 
Insolvency ‘Chapter refers to the order of adjudication made by the Board or “the 
Court in appeal”. From s. 68(2) it is evident. that what is meant is the Court 
executing the award and not “the Court in appeal”. Moreover, it is clear. beyond 
doubt from s. 2(4) that the reference to “Court” in the whole of the Insolvency 
Chapter IV means the ordinary civil Court and not the District or First Class Court 
to which an appeal lies. 

These are some of the practical difficulties met with every day in adminis- 
tering the Act. The Act is yet very new and it is, in the nature of things, not pos- 
sible to expect authoritative decisions or rulings which would afford guidance for some 
considerable time to come. The Act must at least be radically overhauled and mended, 
if not ended, and that the sooner this is done, the better. 


K. K. GADGIL. 
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SOME LEGAL LUMINARIES OF THE BOMBAY HIGH 
COURT. 


Introductory Note. 


SOME readers of this Journal may still remember that fat and “ funereal”’ 
volume of mine “ Bombay in the Making” published in 1910, but I wonder if any 
-of them know that it formed one of a series of four volumes which I then intended to 
write, tracing the history of the Bombay High Court from the earliest times to the 
present. It is the privilege of youth to be ambitious, and I was then not only young 
and ambitious, but foolish as well. For it now seems to me sheer folly even to have 
thought of such a grandiose but fatuous plan., As I have stated in my Preface to 
‘that volume, I had at first'\intended to write only a brief account of the early history 
and growth of the Bombay High Court. But as fresh materials came to hand, the 
solitary article developed itself into a series and the series grew into a large volume 
-dealing mainly with the history of the origin and growth of judicial institutions in the’ 
Western Presidency from 1661 to 1726. I then discovered that the Record Room at 
‘the High Court was overflowing with old records of the Mayor’s Court, the Recorder’s 
‘Court and the Supreme Court—large fat volumes which embodied the judicial history 
of this city almost from the day it became a possession of the Crown on the marriage 
‘of King Charles IJ. to Catherine of Braganza. Consequently, my ambition soared to 
‘dizzy heights, and I contemplated dealing with the whole subject in four separate 
, volumes, the first dealing with the earliest penon from 1661-1726 (the only one which 
* was published in 1910 under the title of “ Bombay in the Meking,”’), the second 
with the Mayor’s Court from: 1726-1798, the third with the Recorder’s Court from 
“1798-1826, and the last bringing the account up to date. 


But I soon found that the task was too big for me and too elaborate for the 
‘scant leisure I°then commanded. The first volume alone took nearly four years fo 
write, and if I had persevered with my ambitious plan, I doubt if I could have finished 
the series even now. Moreover, people who were interested in the judicial records of 
-those early days could be counted on the fingers of one’s hand. True, I received much 
encougagement from the Judges, particularly from the then Chief Justice, Sir Lawrence 
Jénkins, and from that scholarly Judge, Mr. Justice Batty, and I rememper a couple 
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of occasions when ‘Batty J was late in attending his Court as he could not tear him- 
self away frem the Record Room the contents of which seemed to have a, peculiar 
fascination for him. But to show that all the Judges were not equally fascinated, I 
thay be permitted to recall the occasion, when, as Prothonotary, I once took Sir 
Norman Macleod, who was then Chief Justice, to the Record Room. After cursorily 
glancing at the voluminous contents, His Lordship suddenly asked, with a smile that 
seemed innocent but was full of mischief, “ Has there ever been a fire in this room, 
Malabari?” Such a queer question nearly took my breath away and I solemnly 
assured the Chief that every precaution was taken against such a dire contingency. 
“Pity”, he said, with a twinkle in his eye. It was only then that I realised what 


His Lordship really meant to convey ! 


As I have stated above, Bombay in the Making took me four years to write. 
The only merit that I can claim for it is that it demanded great industry which I gave 
ungrudgingly to the task. And.the “benefits” that I derived from its publication 
were (1) a lightened pocket, and (2) dimmed eye-sight. I have no hesitation in 
saying that even the few copies I was able to sell was rather due to the fine Intro- ` 
duction which the then Governor of Bombay, Sir George Clarke (afterwards Lord 
Sydenham), wrote for the volume than to any intrinsic merits of the book. But for 
this unique distinction my loss would have been. heavier. However, it was not the 
loss in money that decided me to drop my ambitious, scheme, but the lack of interest 
evinced by the reading public. It was but natural that very few people would feel’ 
interested in judicial institutions of a bygone age, and having had practical demon- 
stration of that fact by the poor response accorded to the first volume, I quietly dropped. 
the rest of-the series. 


That I was in deadly earnest at the time will be proved by the sketches of 
certain legal luminaries of Bombay that follow. As mentioned above, I wanted to: 
bring the series up to date, and in my last volume I was anxious to give pen-pictures 
of some of the noted Judges and Advocates of this city. But how was I to gather 
. materials for these sketches and from whom? I could think of only one man, Mr. 
Ardeshir Framji, the senior partner of Messrs. Ardeshir, Hormusji, Dinshaw & Co., 
the doyen among the attorneys of Bombay at the time. A scholar all his life, and. 
a man of vast reading and great culture, he also wielded a pen that had a charm of 
its own, and he seemed to me the best fitted for my purpose. So I hied myself to him: 
and begged him to give some reminiscences of his early, days. At first he laughed out 
the idea and then he pleaded lack of leisure. But D was bent upon securing some 
nuggets from the store-house of his memory before it was too late. So one Saturday 
afternoon I laid siege to his office-room armed with a shorthand typist and refused to: 
depart until he dictated to the typist some of his recollections. He at last yielded 
and was’ good enough to talk of the past and its priceless memories for an hour or so. 
The following sketches are the result of that desultory talk. The shorthand notes 
were very sketchy and they have latn with me all these years, forgotten afid almost 
forsaken. I have rescued them only recently from my lumber-room and’ licked them 
into shape. Unfortunately, Mr. Ardeshir is no more and these sketches have not 
had the benefit of his revision. If the readers of this Journal find them interesting, 
the credit will be entirely Mr. Ardeshir’s. 
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I—TuHomas CHISHOLM ANSTEY (1816-1873).* s 


_ ANSTEY was out and out the most remarkable counsel that éver practised 
at the Bombay or for that matter, at any Indian High Court. At home he had begn 
somewhat of a “red radical”, and was or seemed likely to ba a source of some 
trouble to Government. He was accordingly packed off to the Crown Colony of 
Hongkong as Advocate-General there. But the Court at that Colony*was too small 
a field for his energies. He proved himself a trouble to the Court there and even- 
tually threw up the appointment and came to Bombay and joined the local Bar. 
Here he:soon made his strong personality. felt not only by the Bar but by the Bench 
also, with both of whom he was oftener than not at daggers drawn. He was, how- 
ever, the ablest member of the Bar, being head and shoulders above his compeers. 
Wifh even these his relations were none of the most cordial. His temper bordered 
on the savage, and many were the occasions when the patience of the Court was 
exhausted, and a war of words followed with the result that at times the irate and 
irrepressible barrister would avow himself ready to fling off his tattered gown and 
march off to jail to expiate his contempt, should the Court dare to go to that extreme. 
It was, however, eventually the Court that had to give in! His eccentricities no less 
than his ability made his appearance in any important and well-contested suit or 
trial an event io be availed of, and the: Court would on such occasions be crowded 
with spectators. His tall stature, his massive head, his rugged face, his unkempt and 
shaggy hair, and his tattered gown gave him a weird appearance. But his forensic 
ability rivetted attention and excited admiration. His delivery was slow with studied 
pauses which only heightened the effect by keeping the hearers in a state of expectant 
attention. He was unrivalled in the power of invective and when particularly roused, 
seemed to roll his words in his mouth before they were shot out and the words seemed 
to go off like gun-shots. So absorbed was he apt to be in the particular matter that 
occupied him for the moment that he could not, when on his legs, bear the slightest 
interruption and woe to the attorney who had to be near him to instruct. He was 
rough and unbearable alike to his own countrymen and to Indians, and this so much 
so that there was a time when the entire profession, led by an English Solicitor, went 


_to the lerigth of passing a formal resolution not to engage Anstey in any work on the 


Original Side of the Court. Nothing daunted, however, Anstey moved the Court for 
permission to appear for suitors on their own instructions and independently of 
Solicitors. The matter was eventually settled through the interference of the Chief 
Justice. Anstey appeared! in all the most important cases that were tried while he 
was a member of the Bar. Amongst others the Parsee Towers of Silence case, a 
criminal prosecution instituted by the Police against certain Parsee gentlemen on a 
charge of rioting—that being the complexion put upon certain acts of self-defence 
against attempts on the part of certain other persons to wrest possession of sore 
lands attached to the Towers of Silence. Anstey’s defence of the accused was magni- 
ficent. He was in his best form, having the opportunity he most liked of exposing 
Government,arfd Police, his particular “ bgte noir”. Here is an instance of his adidfit 
manner of cross-examination. An English Inspector of Police had been called by 
the prosecution and examined in chief. Anstey thes got up and being satisfied from 
the tenor of the examination-in-chief what manner of man he had to deal with, put 


è Fot Anstey’s early career see Sergeant “Bench & Bar”, 
Ballantyne’s “ Recollections ” and Robinson's . 
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the following questions to the witness :—“ You then went inside the T owers of Silence 
Grounds ” ? Answer : “ Yes, we did.” Question : “ And there you saw all the grounds 
covered with Parsee graves”? Answer: “Yes, we did.” There was loud laughter 
upon this, it being known to all that Parsees never buried their dead, and the con- 
fused Inspector was told by the Court to stand down. ‘The !Parsees were grateful 
for the splerdid advocacy which had vindicated them and ‘when Anstey died, which 
he did shortly after, Bombay saw the rare spectacle of an Englishman’s hearse being 
followed by a large funeral cortege of Zoroastrians clad in their flowing white robes 
and waist bands, and it was remarked that the funeral cortege consisted of more 
Indians than Europeans. Anstey brought on his death by his own foolish obstinacy. 
He was suffering from a slight attack of fever but in spite of the doctor’s warning, 
he would not forego his cold bath. , Antsey used to live in the-topmost bungalow on 
Cumballa Hill, now the property of the Petit family. It was till recently known by 
the name of Anstey “Lodge. Herd its solitary occupant passed his days and nights 
careless and uncared for by others except a few menial servants, two or three of whom 
were engaged for the special purpose of scaring away crows and dogs which disturbed 
the silence he so coveted. The furniture of the house was of the scantiest. Anstey. 
himself sat, wrote, worked and slept mostly on a wooden swing bed. 


Marked aggressiveness was the key-note of Anstey’s character, an aggressive- 
ness not assumed for self-defence or as self-assertion against a hostile challenge but 
purely gratuitous and indulged in for its own sake. There was no justifiable cause 
for his practice to demand of most of the attorneys his professional fees in advance, 
yet this he invariably did except in only a few cases. As to his appearing in all 
important cases it may be stated that he earned the highest retainer fee a counsel in 
India ever earned, viz., Rs. 1,00,000 in a Calcutta case known as the Wahaby case 
in which a Mahomedan gentleman of some consequence, being suspected of a leaning 
towards the then reviving Wahabi-ism in the country, was imprisoned by order of 
the Government of India on grounds of State expediency and whom Anstey was 
engaged to get released under a writ of Habeas Corpus. Anstey did not succeed in 
obtaining the release of his client, but the ability and thoroughness of his services 
for his client were acknowledged on all hands. It was in -this case that his vast 
knowledge both of English and Indian law was put to the test. 


A sketch of Anstey would be incompleta without saying something about his 
short career on the Bench, especially as the events which led. to his being raised to 
the Bench formed a most important episode in the history of Bombay. It was during 
the time of the American Civil War. That war for close upon five or six years put an 
end to cotton-growing operations in the Southern States and the result was to sends 
up the price of Indian cotton by leaps and bounds—so much so that people used to 
sell the very cotton of their pillows. An era of unexampled prosperity seemed to have 
dawned upon the town and presidency of Bombay and crores of rupees flowed into 
the city and vast schemes were undertaken, amongst which the mgst notable and 
important were the schemes for reclaiming the Eastern and Western foreshores of 
the City. Numberless other ephemeral schemes were set afloat. Alr went on merrily 
until the year 1865 when the war was brought to an unexpected close. The result 
so far as Bombay was concerned was the sudden fall in the price of cotton and the | 
secession of the flow of wealth which had set in five ‘years before. That wealth and 
the wealth Which the city had possessed before were found wholly locked up in the spe- ` 
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culative concerns which had been started and were then represented only by the share 
scrip of the concerns. There was a natural anxiety on the part of everyone to realise 
the scrip held by him, but this very anxiety effectually deterred furthey investments 
in schemes of the above kind and the result was an appalling crash and the general 
insolvency of the City. The richest houses; the wealthiest families, suddenly found 
themselves beggared and penniless. The City appeared to be in mourning. It was 
felt by the Government of Bombay that some summary procedure ought to be pro- 
vided for the speedy winding up of such a huge mass of insolvent estates, and accord- 
ingly Bombay Act No. XXVIII of 1865 was hastily passed, then currently known as 
the “ White Washing Act”, under which this could ba done. Many took the benefit 
of the Act and these were nicknamed “ The 28th Regiment”. Government in their 
wisdom also decided to appoint a strong man to the post of Commissioner of Insolvency 
an@ the choice fell upon Anstey. That gentleman found the new functions, to the 
discharge of which he was called, intensely to his mind. Here was an opportunity 
such as his heart could possibly desire of seeing dishonest merchants meet with their 
deserts. A reign of terror to that portion of the mercantile community who had to pass 
through the insolvency Court began. There was soon an out-cry against the un- 
bearable harshness of the manner in which the leamed Commissioner discharged 
what to him were the agreeable duties of his position—an out-cry which soon con- 
verted itself into universal execration by the following act of the Commissioner. 
A relation of the family of Sir Jamsetjee Jeejeebhoy, the Parsee Baronet, had failed 
and had to go through the Insolvency Court and share the general fate of those who 
had to appear before the furious Commissioner. A heavy sentence was passed upon 
the insolvent and the Commissioner made no secret of the pleasure he felt at the 
opportunity accorded to him of humbling one of the upper class he so hated. It was in 
the course of the trial of this case that Anstey in open Court from his seat on the 
Bench made a certain sneering remark about the first Sir Jamsetjee, viz., that he had 
made his money by selling old bottles (Sir Jamsetjee’s family was known as the 
Batliwallas), which brought down upon him the execration of the entire populace, 
both Europeans and Indians. The state of things evolved by the Commissioner 
became simply intolerable and Mr. Anstey was soon relieved of the office of the 


Commissioner. 


A man whose hand seemed to be against everybody could not have been a 
persona grata in his own family, and so it happened that, even of those who shared 
his fortune, no one cared to place even a memorial tablet on his grave at the Sewree 
Cemetery, and it was left to the Parsees to get up a small subscription amongst them- 
selves to supply the omission. He was on bad terms with his wife who did not come 


- out to India till after his death when she took away something like eight lakhs of 
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rupees, being her husband’s fortune. Anstey was a man of culture ‘and it was the full 
notes taken by him of Carlyle’s Lectures on European Literature that gave back to 
Literature that important work of which all other records seemed to have ‘been lost 
for ever, Anstey’s manuscript notes were discovered buried in the Royal Asiatic 
Library, ‘and these notes were published by Mr. R. P. Karkaria with his own obser- 
vations a few years later. He also left copious notes on Sir Walter Scott’s “ Waverley 
Novels” which were published in 1874 by Mr. Dorabjee Cursetjee Patel. Mr. Patell 
paid several visits to Mr. Anstey’s Library after “his death, and as he found that 
Mr. Anstey’s copies of these historic novels were studded with very valuable notes in 
Mr. Anstey’s own handwriting, he formed the happy idea of publishing them. So it 
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can be truly said that the Parsi community not only enshrined the memory of this 
great man. but two of its members acted as his literary executors. 


o 
II.—J. D. INVERARITY. 


AFTER a sketch of such a unique personality as Mr. Anstey, a like attempt in 
the case of any other counsel that has practised at the Bombay Bar would be a tame 
affair. Not tHat there have not been men there of equal calibre, both in those who 
preceded Anstey and those who succeeded him as also those who were his contempora- 
ries. Amongst his contemporaries may be named Lyttelton Holyoake Bayley -who 
was raised to the Bench, White, Advocate-General, afterwards raised to the Bench 
of Calcutta, Scoble, Advocate-General, who conducted the Government case against 
His Highness Mullharao, the Gaikwad of Baroda, for attempting to poison Col. Phayre, 
the British Resident at that place, the result of which trial was the deposition of that 
potentate and the elevation to the Gadi of that poor peasant-lad, Shiyajirao Gaikwar, 
who died but recently after a long and memorable reign; Green and Marriot,» also 
raised to the Bench. Amongst those who succeeded him in active practice were Lang, 
Macpherson, Farran and Inverarity ; the first for many years Advocate-General, the 
second also Advocate-General and uniformly successful Barrister for many years, the 
third, Advocate-General raised successively to the position of a puisne Judge, ulti- 
mately that of Chief Justice of the High Court, and the fourth who has had the largest, 
the most successful and brilliant career of any counsel belonging to the Bombay Bar. 
Inverarity was called to the Bar at the Inner Temple on April 30, 1870, admitted as 
an Advocate of the Bombay High Court on December 8, 1870, and practised at 
that Court almost up to the date of his death on December 4, 1923. Except in point 
of ability, Inverarity may be said to be the very opposite of Anstey. Of middle 
height, and slight in build, with keen eyes, a firm mouth, youthful appearance, with 
nerves ever at command and with a quickness of apprehension, thorough grasp of facts 
all his own, and legal ability of the highest order, Inverarity has had no equal at the 
Bombay Bar and was for over thirty years the acknowledged leader of it. His plain 
and undemonstrative exterior gave no sign of the strength and keenness of his mind 
which only required the volume and complexity of facts and figures to rouse him to 
the task of their full mastery and of marshalling and presenting them in a lucid and ' 
orderly arrangement. A man of entire self-control, self-possession, never ruffled, never 
flurried, ready-witted and resourceful and acquiring as by insight a knowledge of facts 
greater than that of his own clients and the very attorneys who instructed him, devoid 
of all ambition to shine by mere oratory or claptrap or otherwise than by the strength 
of his facts and the completeness of his mastery over them, Inverarity had been the 
one advocate sought. after by all litigants, the one resource of all despairing suitors. 
He was invaluable as one’s own counsel and formidable as counsel of the opponent ; 
and many have been the times when a suitor and his attorney, exulting in anticipated 
triumph, have felt their hearts sink within them when Inverarity, counsel for the 
opponent, had sprung to his feet and begun to pull to pieces a case whigh, until then, 
was regarded as unassailable, until by the tinfe Inverarity had done, the ofice exultant 
suitor had realised the utter worthlessness of his own case and the strength of that of 
his opponent. Hence it was that fo keep Inverarity out of a case had been the next 
best thing to keeping him in it, and the ablest of practising counsel in Bombay, if 
not in all India, had earned no inconsiderable portion of his fees by the anxiety qf 
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litigants to keep him out of the fray. If there is any such thing as a born ee 
Invyerarity was such par excellence. p 


~ 


TII.—SIR JOSEPH ARNOULD. me 


(PUISNE JUDGE FROM 1862 TO 1869). ° 


JOSEPH ARNOULD was one of the few Judges who were distinguished ae culture. 
He was of a literary turn of mind as any one who has occasion to refer to his work 
-on Marine Insurance and to his judgment in what is known as the Aga Khan’s case 
cannot fail to see. He was a broad-minded man and had a warm heart for the 
‘people of this country. He took a great interest in school-going youths and parti- 
cularly Parsees who had then recently taken to cricketing, and he liked to take a 
stroj! ta the cricket grounds and watch the games; and when the Military Autho- 
rities who occupied the part of the town known as Marine Lines attempted to convert 
that part of the Maidan into their own preserve more or less, Sir-J. Arnould took up the 


-side ef the players and with good effect. He was a bland good-natured man with a 


dook that inclined towards benevolence. 


IV.—Sir RICHARD COUCH. 


(PUISNE JUDGE From 1862 To 1866 AND CHIEF JUSTICE FroM 1866 To 1870). 


RICHARD CoucH enjoyed the reputation of a safe and sound lawyer. His 
judgments were uniformly respected and seldom, if ever, reversed. When Mulharrao 
‘Gaikwar of Baroda was put upon his trial for being concerned in an attempt to poison 
‘Colonel Phayre, the Resident at Baroda, Sir Richard Couch was appointed by the 
Government “of India to preside at the trial and he was universally held to have 
acquitted himself with the impartiality, dignity and consideration which the occasion 
demanded. On the report of the president, Mulharrao was deposed and Shiyajirao 
‘Gaikwar was called to the Gadi. The case was conducted on behalf of the Govern- 
ment of India by Scoble, the then Advocate-General of Bombay, with Inverarity for 
junior Counsel, and Mulharrao was defended by Sergeant Ballantyne who was specially 
engaged and brought out from England by the Government of India for the ill-fated 


_-Raja on a retainer of one lac of rupees. “The learned Advocate-General was instructed 


by Shantaram Narayan, the ablest pleader who has ever practised on the Appellate 
‘Side of the High Court here. On the retirement of Sir Barnes Peacock, the Chief 
Justice of Calcutta, Sir Richard Couch was transferred to the vacant seat and he 
„acted there for several years with as much distinction as at the High Court of Bombay. 


V.—Sir MICHAEL WESTROPP. 
(PUISNE JUDGE From 1863 TO 1870 AND CHIEF JUSTICE FROM 1870 To 1882). 


r MICHAEL WeEsTROPP who succeeded Sir Richard Couch stands, accerding *to 
some, first among the Chief Justices of Bombay both by his sturdy character and his 
legal abifity. Jle was a-very strong, if not hard-headed, man, self-willed and wanting 
in those graces of character which attract the love rather than the admiration “of 
-others. Westropp made his reputation’ at the bar in the well-known Durzi case; 
that was the case in which the then City Magistrate, one Mr. Crawford, had abused 
his official authority against a native tailor in his service. The cause of outraged 
“personal liberty was taken up by the late Dr. Bhaoo Daji, one of the’ foremost res- 
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pected titizens of Bombay,,and Westropp gave his legal services with the result that 
the offending Magistrate had to be relieved of his office. Westropp ultimately became 
Advocate-Geseral and was some time thereafter raised to the Bench as puisne Judge 
and afterwards as Chief Justice, being the first member of the Bar raised to that high 
office, to the discharge of the duties of which he brought a keen and trained legal 
intellect, a consummate knowledge of law, a strict, unflinching zeal and vigilance. He 
“was a strict “disciplinarian. 


The Bar stood in awe of him. Extremely jealous of the reputation of the Bar 
and the Bench, he was quick to discover and notice irregularities and shortcomings 
on the part of the members of the Bar and the Judges of the Court, and the Bombay 
High Court Reports contain notices of cases in which Chief Justice Westropp took 
upon himself to overhaul and set right matters which came to his notice by pere 
report. Such was the case in Re Pestonji Cursetji Shroff, in which at the instance of 
an execution creditor, the Sheriff of Bombay sought to seize in execution of a money 
decree against the debtor his books of account—a proceeding the Chief Justices over- 
hauled on his own motion and held to be unwarrantable, books of account being held 
not to be property liable to be taken in execution. Similarly, in another case (Umed 
' Kika) specific performance of an agreement for marriage by a Hindu was sought to. 
be enforced against a Hindu girl under a decree passed by Mr. Justice Bayley. The 
Chief Justice, overhauling the matter, set aside the decree. On another occasion, 
Mr. Starling, afterwards successively Advocate-General and acting Judge of the Court, 
had appeared in a matter on the Original Side upon instructions from a pleader on 
the Appellate Side. The irregularity having been pointed out, Mr. Starling pleaded 
inadvertence. The Chief Justice would not hear of such a plea, following up the 
expression of his displeasure by the remark, “ No, no, Mr. Starling, none are so blind 
as those who will not see.” On yet another occasion, Mayhew, once Advocate-General, 
had appeared to move for a rule in vacation time before a Judge who had not been. 
named for the vacation. The Chief Justice issued a notice to the offending counsel 
to show cause why his name should not be struck off the roll.. Mayhew showed cause: 
pleading misinstructions by a Solicitors Managing Clerk. The Chief Justice would’ 
not accept the explanation and only discharged the notice for the sake of Mr. May- 
hew’s then worldly circumstances, but in doing so characterized the conduct of the’ 
counsel as “a disgrace to the Bar”. It was felt, however, both; by the Bar and the 
sister legal profession that Mayhew, between whom and the Chief Justice there was. 
no love lost, had been on this occasion simply sat upon and that the Chief Justice who 
was known not to be above wreaking revenge, had only paid off to Mayhew some old 
score and this was openly stated by’ Mayhew and others as soon as the Chief Justice: 
had left the Court. Westropp had a high opinion of the soundness of his own judg-* 
ments ; but he was so regardless of the convenience of litigants that he took months. 
and sonfetimes as many as a year and a half to two years to give his judgments and 
that notwithstanding formal reminders in Court. He, however, took pride in the fact 
that his judgments were seldom reversed, as if that justified his own dilatoriness. 
Westropp would not brook contradiction even from his brother Judges between whom: 
and himself relations were none of the most cordial. As a lawyer Westropp’s merit 
lay in systematizing Hindu law’ with particular reference to the rights of Hindu 
widows and coparceners and with reference to the question of adoption. His judg- 
ments in general were distinguished by thoroughness and ability, as one instahce of 
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which may be mentioned his historic judgment in Naqwroji Byramji v. Rogers (4 
B. H. C. R. 1). Strength of will and resoluteness do not harmonize with the softer 
affections, and sympathy and kindness were not amongst Westropp’s distinguishing 
characteristics: Towards Indians he was -unsympathetic and as between them and 
Europeans, he seemed inclined to favour the latter. In general appearance he wag of 
middle height, somewhat puffing on the face, with a protruding under-lip which 
exposed his front teeth to view and gave him the look of one who Was perpetually 
smiling. This fact, however, on occasions when he was in an unamiable mood, pro- 
voked a sinister comparison between him and Dickens’s famous character Carker. 


VI.—Sir CHARLES SARGENT. 
(PUISNE JUDGE FROM 1866 To 1882 AND CHIEF JUSTICE FROM 1882 To 1895). 


CHARLES SARGENT, who succeeded Sir Michael Westropp, was the most equable 
and reliable of the Chief Justices of Bombay. His judgments as a rule satisfied both 
counsel and clients and were as rarely reversed as those of his predecessor. In 
character he was superior to Westropp. Calm, passionless, unprejudiced and devoid 
of all personal predilections, he was best fitted to appreciate evidence and to decide 
a case on its true merits, characteristics which he possessed in a higher degree than 
perhaps any other Judge with a far greater claim to strength of character and 
legal erudition. If ever there was a Judge whose mind could be described as a 
tabula rasa in the presence of conflicting facts, views and opinions, it was he. He had 
no pet theory or opinion to maintain, no learning to exhibit, no prepossessions to 
cherish. His own mental equipment consisted of broad and fundamental principles of 
law and equity and he relied more upon these than upon niceties of constructive 
speculation to enable him to arrive at a true and self-satisfying decision upon every 
contest before him. His knowledge of the special provisions of any law was of the 
meagerest ; and these had to be supplied by counsel, but the interpretation and appli- 
cation of these were all his own, and he seldom, if ever, failed in these. Speciousness 
and ingenuity of argument were completely lost upon him. He Stuck to the broad 
facts and probabilities of a case. He refused to make the probability of a particular 
line of conduct on the part of members of one community the standard of probability 
of like conduct on the part of those of another, and particularly to judge of the acts 
and defaults of the native litigants and witnesses before him from the point of view 
of his own countrymen. In character he was genial, kindly, forgiving and he seldom 
took offence at what others might take as a personal affront. The predominant trait 
of his character was a genial cynicism which brought a twinkle in his eyes at what he 
conceived to be the exhibition of human weakness and folly. Westropp was also 
cynical to a large extent but in a different sense. There was a tinge of contempt in 
the latter ; but a tinge of amused tolerance in the other. Sargent showed himself as 
he was and was content to be taken for what he was really worth. His judgments 
were short and to the point with the least attempt at a parade of learning or show of 
eruditien. He was accordingly respected, if not loved, by all who came into contact 
with him,,antl genuine was the-regret felt when he retired from the Bench. s 


VII.—SIR LYTTELTON HOLYOAKE BAYLEY. 
(PUISNE JUDGE From 18@9 to 1895). 


. IN marked contrast to Sir Charles Sargent, both as to character and ability, 
evas Justice Bayley who though’ he held the position of Chief Justice only for a short 
J. 8. ° 
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time and!that only as acting, sat the longest on the Bombay High Court Bench, and 
‘on that acceunt might claim a passing notice. Breadth of view and detachment from 
‘personal prejudices and prepossessions were far from being his distinguishing characte- 
ristics. Nor did he possess legal ability of a high order. His chief failing was an 
abiding self-consciousness as to how all he said and did would reflect upon him and 
how it reacted upon others. There was always a striving after outward effect in all 
he did and a°gervous watchfulness as to how it was received. Pomp and circum- 


stance strongly appealed to his imagination and he loved to surround himself with“ 


these wherever he could conveniently do so. He preferred to hold his Court in the 
magnificent central portion of the Court in preference to the more modest portions 
of the building. He took pains to have placed before him for disposal as many 


-leading cases as possible and he made it a point to keep a list of all the cases he ever™ ~ 


decided. Needless to say that he loved to write out “ elaborate ” judgments and took 
care to see that they appeared in the Official Reports. There was an unmistakable 
mannerism about him which he could not shake off, and deportment and delivery 
were as important to him as the right appreciation of evidence and the right apptica- 
tion of legal principles. Out of the Court he was amiable and kindly, but in it stiff, 
formal and distant. He appeared to be on the qui vive as to how counsel, clients 
and witnesses were behaving towards his own self, the dignified representative of Law, 
and he seemed to watch with nervous dread lest someone about him was not taking 
him for less than he was. As is perhaps to be expected in such cases, astute and 
tactful counsel could do much as they liked with him in the minor and interlocutory 
incidents of litigation by working upon his weakness. On the whole he cannot be said 
to have been unsympathetic, but he equally cannot be said to have possessed thorough 
impartiality and an entire openness of mind. In his estimation an English litigant 
or witness invariably stood higher than his Indian brother, and as between persons of 
varying social or official positions, he who stood higher carried the day over him who 
stood lower—a weakness from which few men are ever entirely free. He left the 
Bench with the reputation of being the most industrious, painstaking and laborious of 


the Judges. 


VITI.—Sir CHARLES FARRAN. 


(PUISNE JUDGE From 1890 To 1895 anD CHIEF Justice From 1895 To 1898). 


If it can be truly said of any Chief Justice of Bombay that he was loved by 
all who came in contact with him, whether belonging to the legal profession. or the 
general public, it was pre-eminently Sir Charles Farran, who succeeded Sir Charles 
Sargent. 


e By nature gentle, amiable and sympathetic, Farran had been the friend and 
brother of*all the counsel at the Bar and most of the J udges on the Bench long before 
he was raised to the position he ultimately held. To the graces of character he added 
a kpowledge of law equal to that possessed by any of his predecessors, and a quick- 
ness of apprehension, a grasp of facts and "a keen sympathy for those*who were 
obliged to come before him for Justice, all his own. The news of his appointment 
came upon all as a most welcome” surprise, for though believed—from his modesty 
—not to be in the running for such an office, there could be but one opinion as to his 


fitness for it as soon as his appointment became known : and never were lawyer*and 
* 


y 
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litigant alike so sincere in their congratulations as on this occasion. Indeeli, in the 
first burst of enthusiasm, the appointment was declared by his former collgagues both 
at the Bar and the Bench happier than any like appointment ever made. Nor did 
his short career as the Chief Justice of Bombay belie the high expectations that nad 
‘een formed of it. To suitors in particular he endeared himself by his anxiety +to 
relieve their difficulties as far as in him lay, both in the matter of law’s expense and 
Jaw’s delays. He tried his best to discourage multiplication of needless interlocutory 
proceedings in the course of a litigation. But he soon saw how little in this direction 
he could do, bearing in mind the multiplication of rules of legal procedure since the 
days when he first came to practise at the Bar. In this connection he used to remark 
how dangerous it was to go on adding to specific rules and forms, and thereby endea- 
vouring to regulate all the possible minutie of a case and of the pleadings ; for was 
not each rule of procedure added but an invitation for a possible needless application 
or a ground of possibly dishonest resistance on the part of an unscrupulous litigant 
or lawyer? And who can say that the multiplication of legal rules and forms effected 
merêly from a desire for symmetry and completeness, has not had the effect appre- 
hended? The new Chief Justice saw this but found himself powerless all at once 
to provide a remedy. He saw that it was not possible by mere rules and forms of 
procedure to forestall and provide for all the varying and minute possibilities of a 
contested litigation and wished that more of what was not in itself of importance was 
left to the personal discretion of those whose business it was to deal with it. The 
‘Bench, the Bar and the general public that had with great satisfaction looked forward 
‘to a healthy and progressive legal régime under Sir Charles Farran, were never more 
grievously shaken out of their dream than when they rose on the morning of that 
fatal day when they heard that a cruel fate had abruptly cut short the life of their 
beloved Chief Justice in the heyday of his career, leaving the large possibilities that 
‘had been anticipated from him unrealized. 


P. B. MALABARI. 
DEKKHAN AGRICULTURISTS RELIEF ACT, S. 72. 


IN a very recent case, Keshav v. Bhiagvant, the Bombay High Court has 


«decided that s. 20 of the Indian Limitation Act, 1908, cannot be availed of in suits 


falling under s, 3(w) of the Dekkhan Agriculturists’ Relief Act, as s. 29 of the former 
Act makes it inapplicable. 


Section 20 of the Limitation Act gives a fresh period of limitation from the 
-date of payment of -either interest or principal provided certain conditions are 
fulfilled. Section 29 of the same Act makes some sections applicable and the fest 
-inapplicable to suits for which special periods of limitation are prescribed by a special 
or localelaw unless the latter contains provisions to the contrary. Under s. 29, s. 20 
is not applicable to suits for which different periods of limitation are prescribed urftler 
-a special or local Act. The Dekkhan Agriculturists’ Relief Act is a special Act and 
its s. 72 prescribes periods for suits under s. 3(w> different from those prescribed in 
the first schedule of the Limitation Act. Hence s. 20 of the Limitation Act does 


: l 1 (1941) 44 Bom. L. R. 138. 


60 h} THE BOMBAY LAW REPORTER. [ VOL. XLIV. 


not aoh to such suits. A, suit on a promissory note falls within the purview of 
s. 3(w) and under s. 72 the period is six years. So a suit on a promissory note must 
be brought within six years from the date of its execution even though it contains 
endorsements of payment of either interest or principal made before the expiration of 
the period of limitation. This is the result of the decision in the abovementioned 
case and. it is submitted, with respect, that the decision deserves to be reconsidered 
in the light of the following discussion. 

We shall examine the facts of the case. On February 27, 1939, the plaintiff 
sued the defendant to recover from him Rs. 523-7-0 on three promissory notes dated 
respectively 15-4-30, 7-3-31 and 4-3-33. As regards the first two promissory notes 
the plaintiff relied on certain endorsements made on March.1, 1933, about payment 
of interest. But his claim so far as it was based on the first two promissory notes was 
dismissed. It was held that the endorsements as regards payment of interest were: 
of no avail as s. 29 of the Limitation Act precluded the application of s. 20 to such suits. 

The ordinary period of limitation for a suit on a promissory note is three years. 
Under s. 72 of the Dekkhan Agriculturists’ Relief Act it is six years. Sectioh 72 
extends the periods of limitation of suits falling under s. 3(w), and a suit on a promis- 
sory note falls within the purview of the said section. Section 20 of the Limitation 
Act dees not apply under s. 29 of the Act. And hence the claim on the first two 
promissory notes was dismissed though it was within six years since the date.of the 
payment of interest. 

Such a result, it 1s submitted, is not contemplated by the Dekkhan Agricul- 
turists’ Relief Act nor do we arrive at such a result on a proper construction of s. 72° 
of the Act and of s. 29 of the Limitation Act. . 

The object of s. 72 is stated in the Statement of Objects and Reasons for the 
Act as follows :— 

“This provision has been introduced into the Bill as there appears to be a pretty 
general consensus of- opinion to the effect that the difficulties to the Rayat are much aggra- 
vated by the present law of limitation which compels the moneylender at a very short 


interval to sue him or take a fresh bond either of which steps commonly entails a consider- 
able addition to the debts.” 


If this is the object of extending the periods of limitation under s. 72 it is unthink- 


able that the Legislature meant that s. 20 of the Limitation Act should not apply. 


Construction of s. 29 of the Limitation Act and s. 72 of the Dekkhan Agricul- 
turists’ Relief Act leads to the same result. The relevant provisions of s. 29 are as 
follows :-— 

“(2) Where any special or local law prescribes for any suit, appeal or applicatiom 
a period of limitation different from the period prescribed therefor by the first schedule, the- 
provisions of section 3 shall apply, as if such period were prescribed therefor in that schedule, 


ang for the purpose of determining any period of limitation prescribed for any suit, appeal 
or applicafion by any special or local law— 


(a) the provisions contained in section 4, sections 9 to 18 and section 22 shall apply 
only in so far as and to the extent to which they are not expressly excluded by 
such special or local law; and : Re eS 


(b) the remaining provisions of this Act shall not apply.” 


_ The phrase “the remaining provisions of this Act shall not apply ” can only mean 
that the remaining provisions of this Act shall not apply unless they are expressly 
made applicable by the special or local Act. To hold otherwise is to hold that it is & 


~ 
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prohibition of the future or past application of those provisions by a spegial or local 
Act which is obviously impossible. Under the old s. 29 none of the provisions of 
the Limitation, Act were applicable unless they were expressly included by the special 
or the local Act. Under the new section some of them are applicable without being 
expressly included unless they are expressly excluded; the rest remain, as before, 
applicable only when they are expressly included : Madho Rao v. Balaji.* 


It is submitted that these provisions of s. 29(2) do not come into operation 
in the application of s. 72 of the Dekkhan Agriculturists’ Relief Act. They contem- 
plate a local or special Act which prescribes periods of limitation without reference to 
the Limitation Act. Otherwise the words “as if such period were prescribed therefor 
in that schedule (first)” in para. one of sub-s. (2) of s. 29 would be meaningless. 
Similarly there would be no sense in the provisions contained in cls. (æ) and (b) of 
sub-s. (2) unless the special or local Act were entirely silent on the point. Reference 
may be made to s. 167 of the District Municipal Act by way of illustration. This 
sectfon does not refer to the Limitation Act at all and it is on account of this that 
s. 29(2) of the Limitation Act comes into play. The cases of Chhaganlal v. Thana 
Municipahtsy? and Rewachand v. Karachi Munictpality® decide that s. 14' of the Limi- 
tation Act applies’ to a case under s. 167 of the District Municipal Act because its 
application is not excluded by; it as required by s. 29(2) (a). 

The question then is how far s. 72 of the Dekkhan Agriculturists’ Relief Act 
is enacted without reference to the Limitation Act and how far it is silent so far as 
the provisions contained in (e) and (b) of s. 29(2)' are concerned and how far can 


‘it be said to include expressly the provisions as regards the application of sections 


covered by s. 29(2)(b) of the Limitation Act. The relevant portion of section 72 
is as follows :— 

“(72) In any suit of the description mentioned in section 3, clause (w) for the 
recovery of money from a person who at the time when the cause of action arose was an 
agriculturist in any of the districts of Poona,’ Satara, Sholapur and Ahmednagar, the fol- 
lowing periods of limitation ‘shall be deemed to be substituted for those prescribed in the 
second column of the second schedule annexed to the Indian Limitation Act, 1877.” 

This section is so worded that it is apparent on its face that it enacts with 
reference to and not independently of the Limitation Act. It does not ignore the 
existence of the Limitation Act. On the contrary it takes it as its basis. In effect 
it amends, if I may use the word, the Act so far as the periods for suits under s. 3(w) 
are concerned and leaves the rest of the Act unaffected. So a suit under s. 3(w) is 
governed by the Limitation Act subject to the provisions of this section. The Limi- 
tation Act is not displaced but some provisions are substituted for those in the Limi- 
tation Act. The whole Act is kept intact with a certain modification. The cases of 
Syed Hasan Imam V. Brahmadeo Singht and Maulvi Wazed Ali Khan Panee v. Bro- 
jendra Kumar Bandopadhya® are referred to in the case under consideration but it 
is submitted that they do not help one to interpret s. 72 of the Dekkhan Agriculturists’ 
Relief Act. 


+ 
It is, therefore, submitted that this aspect of s. 72 was not brought to the notice 


of the High Court and therefore was not considered. The argument was, it appears, 
one of hardship and it failed to appeal. ~ . 


1 [1926] A. I. R. Nag. 236. 4 (1930) I. L. R. 9 Pat. 747. 
e 2° (1931) 34 Bom. L. R. 143. 5 (1932) 36 C. W. N. 833. 
3 [1930] A. I. R., Sind 93. . 
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b a 
Thesdecision has caused considerable hardship to those who have dealt with 
agriculturists en the supposition that s. 20 is applicable to money claims against them. 
Many a money claim has gone out of: limitation on account of this decision. It is 
unlikely that agricuiturist-debtors would renew or pay off their time-barred debts. 
It. is suggested, therefore, that the Government should take such legislative 
action in the Înatter as is necessary. 
N. B. BUDHKAR. 


GLEANING. 


FRUSTRATION. 


Ir does not appear that the case of Joseph Constantine Steamship Line, Lid. 
v. Imperial Smelting Corporation; “The Kingswood” (1941, 2 All. E. R. 165) 
has added a great deal to what was known of the doctrine of frustration. 
Indeed, the point to be decided was short, namely, when frustration of a contract is 
prima facie established, must the party putting forward that plea prove affirmatively 
that the frustration was not due to his negligence or default, or must the party denying 
frustration bring home negligence or default to the other side? Atkinson, J., in a 
long and careful judgment (1940, 2 All. E. R. 46), held that the other side must prove 
the negligence of the party setting up the plea. The Court of Appeal reversed him. 
in summary fashion (1940, 3 All. E. R. 211), and have now themselves been set right 
by the House of Lords. The defence of frustration may be rebutted by proof of fault, 
but the onus of proving fault will rest on the plaintiff. Lord Russell of Killowen put 
the reasons shortly enough by saying in effect that no one would put on a litigant the 
burden of proving a negative unless the authorities compelled it; and in this case 
they did not. The majority of their Lordships considered that the doctrine of frus- 
--tration was best based upon the inference of an implied term in the contract, and 
academic lawyers will find most meat in Lord Porter’s analysis. One point their 


Lordships refused to elucidate. It is clear that self-induced frustration is not a good . 


plea ; but what is meant by “default,” and whether it means more than negligence, 
were problems propounded but not answered. Both the Lord Chancellor and Viscount 
Maugham flirted with the idea of a prima donna who sat in a draught when her 
clothes were wet and so lost her voice ; but they were reticent as to whether she would 
have to have sat there wilfully or merely negligently in order to invalidate her plea 
of frustration of a contract to sing —Z. J. 


A Ty 





A POINT IN LIBEL. 


e You can libel a person though you do not, in the libellous publication, men- 
tion him by name at all. This is an interesting point in the law of defamation made 
clear by the recent case of Kuaupffer, v. London Express Newspaper Ltd. (Times, April 
16). The defendants published an article which was clearly defamatory of an asso- 
ciation called Mlado Russ. The plaintiff's counsel said that this was a one-man 
association, so much so that everybody who knew the plaintiff knew that it wa’ he 
and he was it. We read in the report that evidence, which is not reported, was called, 


ee 
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and may conclude that: it supported that statement. There was this evjdénce upon 
which .the learned Judge could find that the libellous statement did refer to the 
plaintiff—in the view of reasonable people who. knew him. Mr.. Knupffer, as we say, 
was not named, and there are no doubt many péople who read the libel and could not 
think that it referred to him for the simple reason that they did not know of his: 
existence. But many people did know of him, and would naturally «ead the libel 
as pointing to him. That was enough to give him a cause of action. ‘We are remind- 
ed of the very similar point which was settled in the historic case of Hulton v. Jones 
(1910, A. C. 20). It was admitted that the defendant did not intend to libel or 
even know of, the plaintiff, but at the trial before a jury he called friends to witness 
that they thought the libel referred to him. That was enough—L. J. 


e PAEAN EE ac a 
| REVIEWS. 
° The Transfer of Property Act, 1882. By V. V. CHITALEY, B.A., LL.B., Senior 
Advocate, Federal Court, and Editor “ All-India Reporter”, and K. N. 
ANNAJI RAO, B.A., B.L., Advocate, Madras High, Court, assisted by D. V. 
CHITALEY, B.A., LL.B, Advocate, Nagpur. Nacpur: The All-India Re- 


porter, Ltd. 1942, Vol. I. Crown 4to. Pages, xv and 808. Price (pre-- 


publication), Rs..27, for three volumes. 


THIS is the first volume of a series of three volumes of commentaries on the: 
Transfer of Property Act, 1882. The Act together with its wholesale amendments in. 


1929 is based largely on the property law of England. To understand the implica- 
tions of many of the provisions of the Act, one must possess knowledge 
of the principles of the law of real property as also of the ameliorating influence of 
the equity jurisprudence in England. This has to be supplemented, by a wide grasp 
of the English case-law. The Act has been in operation in India for sixty years, in 
the course of which a number of decisions has accressed round its provisions. All 
these sources have been laboriously utilised in the volume under review. “ The aim 
of the authors”, we are told, “has been to ascertain all the important questions that 


_ haye arisen for consideration under the various sections of the Act, to collect all the 


decisions of the Privy Council and of the superior Courts in India, on such questions, 


and to set out the principles underlying them with a view to the application thereof 


to new sets of circumstances that may arise for solution in daily practice”. The 
distinguishing feature of the commentary is exhaustiveness ; its utility lies in the 


arrangement of its titles and sub-titles ; and its value consists in the long catena of’ 


cases marshalled in the footnotes, the characteristic point of each case being indicated 

by a short formula. For facility of reference, the bare text of the Act has been 

pre-fixed to the volume. The printing of the volume is very neat. Practitioners will 

find this edition of the Act very useful in handling a case falling under its provisions. 

(J ERAEN i ea 

Banking Law and Practice in India. By M. L. FANNAN, M.COM., Barrister- 
at-law. BOMBAY : Butterworth & Co. (India), Limited, Phoenix Build- 
ing, Graham Road, Ballard Estate. $942. Fourth Edition. Roy. 8vo. 
Pages xxxii and 478. Price Rs. 8-12-0. 


e WE welcome with pleasure the fourth edition of Mr. Tannan’s studies on the 
banking law and practice. Devised originally as a text-book for students, it has out- 
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grown its ugefulness, and has now become an admirable working book for business- 
men and lawyers. -The law of banking is still in a nebulous state in India, and. one has 
almost always to draw upon the vast storehouse-of precedents in England. It is satis- 
factory to learn that the Reserve Bank of India has prepared a comprehensive draft- 
bill ori the subject, which will, in process of time, be licked into shape and placed on 
the statute-bosk as a full-fledged code on banking. For the present, the profession 
and the public will feel indebted to the learned author for placing before them a 
treatise which deals with the law and practice of banking in enough but not too much 
detail. The chapters on banker and customer and cheques are calculated to interest 
laymen, while those on banking organizations, bankers as borrowers, employment of 
funds, advances secured by collateral securities and advances-against goods and docu- 
‘ments of title are ‘sure to be of absorbing interest to bankers. An appendix containing 
about a hundred forms of everyday use invests the book with a practical character. 
We are glad to be able to say that the present edition while it preserves all the cha- 
racteristics of a text-book for students is yet a book which will find a place onethe 
‘shelf of bankers. 


Yajnavalkya-Smritt': Prayaschita Adhyaya, Ch. V. Translated into English, 
By J. R. GHARPURE, B.A., LL.B. (Hons.), Principal, Poona Law College. 
BoMBAY : The Collection of Hindu Law Texts, Girgaon. 1942. Roy. 8vo. 

Pages 1655-2030. 
THIS volume marks the close of the translation of the Yajnavalkya-Snrriti, 
‘comprising of its three Adhyayas, Achara, Vyavahara and Prayaschitta, as expounded 
by its classical commentary known as the Mitakshara, and also the glosses of Vira- 


mitrodaya.and Dipakalika. The translation is a triumph of accuracy. The varying 


shades of interpretation as reflected in the highly didactic commentaries by monu- 
mental intellects are seen reproduced here in all their finest delicacy. The earlier 
volumes of the translation have been accepted by the law Courts and the legal pro- 
fession as the standard translation of Hindu Law ‘Texts which even at this day 
‘govern a very large majority of Hindus in the matter of their personal law. To 
students of social institutions in India, the series of six volumes will afford much 
interesting information about the structure of society in pre-Muslim and pre-British 
days. : 


The Law of Insurance. By BISHAN NATH, B.A., LL.B., Advocate, High Court, | 


4 Lahore. LAHORE: The University Book Agency, Kacheri Road, Post 
Box 257. Second edition 1942. Demi 8vo. Pages 244. . Price Rs. 5. 

SINCE the passing of the Insurance Act in 1938, the Act itself and the Rules 
framed under it have been considerably amended. In this second edition of his com- 
mentary on the Act the author has incorporated and dealt with all these amendments. 
He has also added a short introductory survey of the law of contract of insurance. 
For the benefit of the lay reader he has given a useful synopsis of the Act, by collecting 
under different heads the requirements of’ the Act for an insurer 4nd for a 
provident society, rights of a policy-holder, requirements of the Act for a policy-holder 
and the penalties for an agent. All *the important decisions on the subject are referred 
to and the text, both of the Act and the Rules, is brought up to date. This is a handy 
and serviceable commentary on the Act. ” 
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SIR Patrick Blackwell laid down the reins of his office on November 7, 1942. 
He was born on November 8, 1881. He received his early education at the Blackheath 
Proprietary and the City of London Schools. Subsequently he joined the University 
College, London, where he was Hollier Greek Scholar. He then went to Wadham 
College, Oxford, as Classical Exhibitioner and took a first in Mods and a second in 
Greats. He was Secretary of the Oxford Union Society in 1904, and took the degree 
of B.A. in 1905. To follow in the footsteps of his father, who was a Barrister- 
at-Law, he entered at the Inner Temple where he was called to the Bar in 1907. Of 
the Law Students’ Debating in London he had been an active member. He joined the 
Northern Circuit where, in course of time, he built up a lucrative practice in banking 
and commercial causes. During the first World War he served as lieutenant in the 
T. F. Reserve, and in recognition of his services was awarded the M.B.E. At the 


-General Election in 1923, he contested on behalf of the Liberal Party the Kingswin- 


” ford Division of Staffordshire. On November 5, 1926, he was appointed a Puisne 


Judge of the High Court of Bonibay. 

Sir Patrick officiated as Chief Justice for some time in 1935, 1938 and 1941. 
The Order of Knighthood was conferred on him in January, 1938. This honour in 
his case was a belated one. 

During the sixteen years that Sir Patrick was on the Bench, he achieved repu- 
tation as a sound, able, and painstaking Judge. Conscientiousness was the key-note 
of his character. He always endeavoured to master thoroughly all the facts in a anse 
before giving his decision. To the members of the Bar, whether seniors oŭ juniors, 
he meted out uniform treatment. He gave a very patient hearing) and heard in full 
what an advowate had to say on behalf of his client. For this reason his Board yas 
not moving on oiled castors, 

Sir Patrick loved methodical precision. He set his face against any slipshod 
work of attorneys which came to his notice. On! his judicial pronouncements he 
bestowed care. In this respect he somewhat resembled Sir Amberson Marten who 
dBtted his ts and crossed his Ts with a minute cara beyond compare. 


J. 9. 
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For the most part of his judicial career, Sir Patrick sat as a single Judge on 
the Original Side of, the High Court. Many interesting points of law came up for 
decision befo% him. We note a few of them. 


r The presiding authority of the Bombay Municipal Corporation may make up 
his mind, in giving his casting vote at the Presidential election, by exercising his judg- 
ment, consulting a friend, spinning a coin, drawing lots or otherwise (Petit v. Bombay 
Municipality’). The mere fact that A is supposed to contemplate the bringing of an 
action against B, or that A may have stated that he has grounds for such an action, 
does not entitle B to institute an action against A to have it declared that A has not 
a good cause of action against B (Kanhaiyalal v. Mohanlal?). 


Whatever may be the moral obligation upon a railway company to render 
facilities in discovering how goods entrusted to them under a special contract may 
have disappeared, there is no legal obligation upon them to show how a loss occurred 
(Secretary of State yv. Ahmedabad Ginning Co.2). There may be an oral contract for 
the sale of a decree. Though the transferee of a decree must, if he wishes to extcute 
it against the judgment-debtor, arm himself with an assignment of the decree in 
writing, such; assignment in writing is required only for purposes of procedure, and 
does not affect the substantive rights of the parties so far as the agreement itself is 
concerned, if that agreement had previously been entered into orally (Vithaldas V. 
Jagjivent). Where a pakka adatia wrongfully closes his constituents’ outstanding 
contracts before due dates, the constituent is entitled, owing to the special obliga- 
tion imposed by custom on the pakka adatia, to close at any time upon instructions 


before the due dates, and to have an account taken on the footing of the prices 


prevailing in the market on the date on which the constituent instructs him! to close 
the contracts (Ulfatrai v. Nagarmal®), A total repudiation of liability under a 
contract by a person debars him from pleading that the contract is subject to an arbi- 
tration clause as a bar to an action to enforce a claim under the contract (Chiranjilal 
v. Jatashankar Joshi). Where there is a conflict of opinion between two full benches 
of different High Courts on a point arising in making out a title free from reasonable 
doubt, it is not proper to force the title upon an unwilling purchaser (Harkisandes V. 
Dwearkadas’). 


To justify an excommunication from a caste there must be a caste offence, 


the rules of procedure of the caste must be complied with, notice of the charge and 
of the meeting at which it is to be dealt with must be given to the person accused 
and full opportunity afforded to him of defending himself. ‘The requirements of 
natural justice must be complied with and the domestic tribunal must act as reason- 
able men, and not capriciously (Ramji v. Narenji®). The general principles appli- 
cable to the expulsion of members from a club govern cases of expulsion from a caste. 
It'is dowbtful if there is an inherent power of expulsion in a caste not dependent on 
proof’ of usage within the caste. If the requirements of natural justice have been 
complied with, a Court of law will not act as a Court of Appeal as regards a decision 


ofa domestic tribunal (Abdul Razak v. Alam Usman). å 
1 (1927) 29 Bom. L. R. 1431. e 6 (1942) 44 Bom. L. R. 692. - 
2 (1940) 43 Bom. L. R. 287. 7 (1935) 37 Bom. L. R. 913. 
3 (1927)-29 Bom. L. R. 1460. 8 (1934) 37 Bom. L. R. 261. 
4 (1988) 41 Bom. L. R. 33. . 9 (1935) 37 Bom L. R. 603. o 
5 (1940) 43 Bom. L. R. 269. P 


ee 
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In considering in a divorce suit in India the ĝuestion whether a° previous 
marriage of one of the parties is or is not subsisting, the Courts must apply the law 
in British India applicable to that marriage at the time when that question arises. 
If a Christian woman renounces Christianity by adopting Mahomedanism and mar- 


ties a Mahomedan, the personal law of the husband applies to the marriage and he 


has a right of pronouncing talak against his wife (Khambata v. Khambata*). 


The toddy-tapping case upset the apple cart of the Prohibitionists, In an 
elaborate judgment he laid down that the powers of the Abkari officers to issue 
licenses are controlled; only by rules having the force of law made under ss. 35 and 
35A of the Bombay Abkari Act, and not by orders issued by the Government under 
s. 4 of the Act. Such orders do not override the rules. If the rules are complied with, 
there is a statutory duty imposed upon the Collector to grant a license for tapping 
toddy trees grown on a person’s land, and this duty is not affected! by anything con- 
tained in s. 4 (Ratanshaw v. McElhinny*). 


A debtor against whom an insolvency notice has been issued by several judg- 
ment-creditors, cannot set up against them counter-claims and sets-off which he has 
only against one of the judgment-creditors (Morarjée Gokuldas & Co. v. Sholapur 
Spinning & Weaving Co. Ltd®). A person cannot be treated as a debtor within the 
meaning of the Presidency-towns Insolvency Act unless he is either a subject of 
British India, or has committed or suffered within British India an act of insolvency. 
A foreign subject whose goods remain in attachment in Bombay for a period of 
twenty-one days in execution of a money decree against him, is not a debtor to whom 
the -Presidency-towns Insolvency Act applies (Gaeneshnarain v. Pratapgiri*). 


`, Traders in India acquiring in any language the exclusive right to the use of 
certain particular words as distinctive of their goods have the right to restrain another 
trader from copying those words for use in connection with a similar class of goods 
in any other language in India. The plaintiffs, who were the manufacturers of “ Fruit 
Salt,” could restrain the defendants from! using the word “Falaxar”, which was the 
Marathi equivalent of “Fruit Salt”, on bottles of saline manufactured and sold by 
the defendants (J. C. Eno Lid. v. Vishnu Chemical Co“). In an action for infringe- 
- ment of a patent, it is incumbent on the defendant to give particulars as to whom 
he alleges to be true and first inventor. The fact that a patent has been infringed 
is evidence of its utility (Gillette Industries, Limited v. Yeshwant Bros£). 


Where there are cross-claims between parties to the same suit, they can be 
allowed to be set-off the one against the other, irrespective of the solicitor’s lien for 
costs. Whether an attorney’s lien should or should not be allowed to intercept a 
set-off between the parties is a matter of discretion (Vallabhdas v. Pranshankar’). 
An attorney, who claims to be entitled under an agreement with his client to payment 
of costs on’ the Original Side scale, in respect of a matter relating to the Appellate 
Side jurisdiction, can file a suit on such agreement (Smetham Byrne & Lambert 
v. Darashaws). Attorneys are not entitled to remuneration for looking up the law 
in their bill of costs (Sir Byramji v. Province of Bontbay®). The Taxing Master 


1 (1984) 36 Bom. L. R. 1021. 6 ® (1937) 40 Bom. L. R. 478. 
“2 (1941) 43 Bom.-L. R. 891. 7 (1982) 34 Bom. L. R. 1429. 
3 (1940) 42 Bom. L. R. 948. 8 (1940) 42 Bom. L. R. 922. 
(1987) 40 Bom. L. R. 33. 9 (1942) 44 Bom, L, R, 682, 

o 


© (1940) 42 Bom. L. R, 924. 
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has a digeretion to allow on “taxation the fees of more than two counsel (Sir AAN 
v. Province of Bombay!) 

Where : a case appears on the daily board, the counsel briefed i in, the case re 
t% make up his mind if he will be able to attend whenever the case is called on. If 
not, he should return his brief. Where-two counsel are so briefed, they ought to 
arrange between themselves that one or other of them will be in a position to attend 
if and when the case is called on (Abdullabhai v. Isabhai?). 

The High Court is empowered to punish on proceedings for contempt one of 
its own officers (e.g. a receiver) for failure to comply with the Court’s order, even 
where such failure amounts to non-compliance with an order to pay’. money (J ayan 
tilal v. Waman®). 

For full sixteen years Sir Patrick! dispensed justice with the cold neutrality? of 
an impartial Judge, and in his retirement he carries with him the esteem and good 
Wishes of the Bombay Bar, 


On October 22, 1942, after the day’s work was over, the Hon. Justice Sir 
Patrick Blackwell took his seat in his Court at 5 P.M. where the members of the 
Original Side Bar and attorneys of the High Court had mustered strong. Addressing 
his Lordship, Mr. N. P. Engineer, Advocate General, said : 

My Lord, 

It is with regret that we assemble here thid evening to bid; farewell to your 
Lordship, It was sixteen years ago that your Lordship came to Bombay to take 
charge of your office as a Judge of this Court. During almost the whole of the time 
that your Lordship was on the Bench, your Lordship was sitting on the Original Side. 
During your Lordship’s tenure of office, your Lordship won the esteem and regard 
of all who had the pleasure and privilege to appear before you. Your Lordship’s 
work on the Bench was characterised by great judicial impartiality, patience and 
thoroughness, a thoroughness, My Lord, which was expected from a Greek Hollier 
Scholar. Your Lordship’s judgments always showed a great! mastery of detail, and, 
if I may presume to say so, they were very seldom reversed, At the conclusion of a ` 
case before your Lordship, both sides left the Court fully satisfied that they had been 
fully and fairly heard. The human element, My Lord, played a great part in your 
Lordship’s work on the Bench. Stern as your Lordship could be as and when 
occasion required it, your Lordship was never Jacking in sympathy where sympathy 
was deserved. My.Lord, it was a pleasure for the Bar to appear before your Lord- 
ship, and I am sure I am voicing the feelings of all of us when I say that we feel in 
bidding farewell to your Lordship to-day that we are parting with not only a good 
Judge but a good friend. We all wish your Lordship happiness in your well ‘merited 
retirement. R 

e His Lordship replied : l ° 

Mr. Advocate General and my friends of the Bar, 

After almost sixteen years service upon the Bench it would be strange, indeed, 
if I did not feel very acutely, as I do, the day of parting, now that it has come. ~ 


1 (1942) 44 Bom. L. R. 687. 3 (19382) 34 Bom, L, R, 1416. ° eè 
2 (1932) 34 Bom, L, R, 1425, | He 
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| 
I well remember taking my seat for the first timeeon the 8th November (my 
birthday) 1926, It was a Full Bench case, and there were six other Judges, and the 
knotty problem was, “ what is a suit for land”. _As you all know the Bombay High 
Court in a Full Bench decision had taken one view, the Calcutta High Court had 
taken another view, and there was another Full Bench, fuller than the previous Full 
Bench, to consider the problem again. I felt that I was indeed being plunged into a 
vortex of conflicting decisions and it was not an easy beginning. As I Tooked down 
upon the large array of counsel engaged in that case, I wondered to myself how I 


. should fare in the early stages of my judicial career. 


The Original Side Bar of the Bombay High Court was then, and still is, a 


, strong Bar, and from the very outset I felt that the Bar wag friendly disposed to- 


wargls me, and that they were out to assist me to the utmost of their ability in my 
judicial duties. It gave me comfort, it gave me consolation, and it gave me strength. 
After all it is no easy matter for a Judge coming out from England to adapt himself 
to the strange conditions which prevail in India. He may be grounded! well ini the 
principles of the law, but there is much that he has to learn. To take one simple 
instance, he has to be instructed into the mysteries of the pakki adat system, and I 
felt, after I had been only a short time upon the Bench, that with the friendly assist- 
ance of the Bar, which I always received, I should gradually. learn, and, indeed, I 
feel that I owe my education as a Judge of the Bombay High Court to the kindly 
assistance of the Bar who have appeared before me. 


Mr. Advocate General, you have said many kindly things about me to-day, 
and I cannot thank either you or the members of the Bar too deeply for all that you 
have said, It has given me peculiar pleasure that the observations addressed to me 
on behalf of the Bar should have come from you. IT knew you first as an Advocate 
appearing before me, and I got to like you, if I may say so, and admire you. Then 
you joined me on the Bench and we became intimate friends. And! then you went 
back to the Bar, and it is a very great pleasure indeed to me on the day of my retire- 
ment to find you as the head of the Bar voicing the sentiments of the Bar in regard 
to me as you have done. 


I should like also, if I may, to express my thanks to tha offcers of the High 


) Court, one and all, from the Prothonotary downwards. As a Chamber Judge—and 


oe 


I have filled that role innumerable times—no one knows better than) I do how much 
one is indebted to the Registrar who from time to time assists the Chamber Judge. 
First of all there was Mr. Adhiya, whose early death we all so greatly lament, then 
there was Mr. Rahimtoolla, now Prothonotary, then Mr. Mahadevia, and now Mr. 
Kirtikar. To one and all of them I express my deep thanks and gratitude for all the 
assistance they gave me and not only to them but’ to all the officers of the High 
Court I equally express my thanks, in particular to Mr. K. N. Daji,-my Associate. 
As you know he was inr- the beginning for many years my shorthand writer. Then 
I was delighted that he obtained the promotion which he so richly deserved. I express 
my gratitude to him for all that he has done for me. I am also thankful to Mr. 
Easwaran, my present shorthand writer, and I only hope that in course of time he 
also may receiye promotion which, I think, he richly deserves. 


=| Mr. Advocate General, it only remains for me to bid you all an; affectionate 
farewell. A French poet once said that to part is to die a little, I feel this afternoon, on 
is my last appearance on the Bench, that I am dying a little, After all it is the 


heme 
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end of a long judicial careey, I have come. to love you all and it is gratifying for me 
to feel that I have also your affection. I have done the best I could. In particular 
I have always tried to remember how kindly some of the Judges, were to me when 
I was a young struggling junior at the Bar. I have done my best to encourage, the 
juniors, and to let them feel that they would have just as good a banne i from me 
as any senior: ‘at the Bar. 


| I thanle you all for the most affectionate remarks voiced through the Advocate 
General, and I bid you an affectionate farewell. 


Mr. H. A. H. Payne, President of the Bombay eos Law Society. 
speaking on behalf of the attorneys of the ree Court, ee : 


My Lord, i 


.. 
As representing the attorneys of this Court it has become my not too pleasant 
a duty to bid you farewell on their behalf, and in doing so, I endorse every word which 


has fallen from the Advocate General, who has expressed our sentiments and affection 


for your Lordship so ably that he has left very little for me to say. But there is one 
point on which! I feél confident to address your Lordship, and it is your Lordship’s 
reputation with the general public and suitors in particular. The fact which the 
Advocate General has mentioned that your Lordship’s judgments are very seldom re- 
versed has inspired the public with the greatest confidence and respect for your Lord- 
ship’s judgments, whether they have been in their favour or against them. There is 
no suitor who has left this Court who does not feel that he has obtained justice. 


The attorneys in particulan have been in close contact with your Lordship in 
Chamber matters. We may confidently say on behalf of the profession that we 
are indebted to your Lordship for the unfailing courtesy we have received at your 
hands, and the fairness with which ‘your Lordship has listened to those who have 
said anything worth listening to. Your Lordship has been patient with those who are 
entitled: to patience, but your Lordship has at the same time been! an enemy of slip- 
shod work, and it is a misfortune for many of us to come into criticism in that regard. 

My Lord, I do not think I can say anything more. These are the two points 
on which I have ventured to address your Lordship on behalf of my branch of the 
profession. I! wish your Lordship an affectionate farewell with every good wish for ` 
your Lordship’s future and long life. 

His Lordship replied : 

Mr. Payne and members of the Bombay Incorporated Law Society, 

_ I thank you very warmly indeed for the extremely kind remarks which you, 
Mr. Payne, have addressed to me on behalf of the attorneys of Bombay. I have 
got to know a great nurnber of them very well indeed from: the fact that I have sat 
so*often,in Chambers. You have mentioned the fact that I have never liked slip- 
shod work. That is true. And if at times I have been a little severe when I have 
felt that the work had been slip-shod, I feel sure that it has been appreci&ted that 
my severity was prompted solely by the desire that the standard of attorneys’ work 
should be as high as it possibly could be, ' At the same time while at times I criti- 
cised, I must express my indebtedmess to the attorneys who appeared before me from 
time -to time in Chambers. Apart from those occasional criticisms, I feel that their 
work was very good indeed, and was such that one could repose confidence. “ine ther 
work, : 
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There have been certain controversies which have Affected the attorneys during 
my period of office as a J udge. We have had from time to time criticisms on the part 
of the public that-the costs of attorneys are too high, and from time tô time ag one 
of the Judges I have had to deal with such questions. Unfortunately, the public do 
not realise what a great deal of hard work is done by solicitors, for very little indeed. 
In dealing with the question I myself have done my best to hold thegscales fairly 
between solicitors and the public; and I think that the solicitors of Bombay realise 
that the Judges have always borne in mind the fact that solicitors do a great deal 
of work for what is very little remuneration. 


One other controversy has raged, and that is the question whether the dual 
system should or should not continue. I have always been a strong supporter of the 
dual system. I remember once, when I was at the Bar! a solicitor came to me and 
said, “I have come to you for advice on this particular matter because I have seen 
so much of my client that I feel the time has come when I must have an independent 
view”, and that. to my mind is the great merit of the dual system. There is the 
danger, I think; that a solicitor may see so much of his own client and his client’s 
points of view that unless he gets the advice of somebody wha is not in touch with 
his client he may not be able to advise him to the best advantage. I know it is said 
that the dual system is expensive, but I believe that an examination of the costs in- 
volved in other countries and places where the dual system is not-in operation shows 
that the expenses and costs involved to the litigant are practically as high as they 
are under the dual system. I myself hope that the dual system will long continue in 
Bombay. I believe that it is in the interests of the commercial community and of 
the public that it should do so. 


I myself was called to the Bar. I married the daughter of a solicitor, and 
she was the grand-daughter of a solicitor, and the great grand-daughter of a solicitor. 
She never allowed me to regard the solicitors’ profession as the lower branch. You 
may take it from me that from my early days I was taught, to hold in high respect 
what I will call the other branch. After all, I did embrace both the branches of the 
profession, and I ultimately achieved the Bench. I take it that I made no mistake 
_ either in joining the Bar or in marrying the daughter of a solicitor. 


Mr. Payne, you have said some very kindly words about me which I appre- 
ciate very much. Notwithstanding the criticisms to which you have referred, I feel 
sure that the attorneys of this High Court hold me not only in respect but! in affec- 
tion, and what more can a Judge of any High Court hope for but to have the regard, 
appreciation, and above all the affection of those who practise before him. This is 
indeed a very sad day for me, and I feel it more than I can tell’ you. I thank you 
all most warmly for all you have said, and I bid you a most affectionate farewell. 


= se | GLEANING . 
. BLOOD-GROUP EVIDENCE IN A NuLLITY SUIT. 

_ THe characteristics which determine a persen’s blood group are inherited from 
fis parents, and he cannot have any blood character which one or other parent does 
not possess. Blood-group tests will therefore indicate in a fair proportion of cases 
“That a given man cannot be the father of a given child, though they can never fix a 


J 
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given man with paternity. »They have been used on a large scale in other countries, 
and sporadically in this country, by defendants in bastardy suits, the chief difficulty 
being that tlte woman cannot be obliged to submit a sample of her blood. That 
these tests have a further field of usefulness was shown in the Divorce Division 

æ this year. In Wilson v. Wilson, otherwise Jennings, an undefended nullity suit 
tried before, Hodson, J., on January 20, a husband alleged that his wife, whom 
he married im August, 1940, was then pregnant by another man without his 
knowledge. He had cohabited with her once on June 15, 1940, and a few days after- 
wards she had announced that she was pregnant. He left her shortly after the mar- 
riage and she bore a full-term child on January 8, 1941—too soon, according to the 
medical evidence, for its conception to have been possible on June 15, 1940. Dr. G. 
Roche Lynch ‘gave evidence that he had grouped the bloods of the husband, the wife 
and the child ; that the child’s blood had been ABN, the wife's BM and the husband’s 
OM. This result left the factors A and N in the child unaccounted for, and was 
therefore doubly conclusive against the possibility of the husband being the father. 
The learned judge remarked that the case was perfectly clear and fully proved, and 
pronounced a decree of nullity. This interesting case suggests that practitioners should 
bear the possibilities of blood-grouping in mind when setting evidence in cases of dis- 
puted paternity. In divorce suits, where a husband alleges that a certain child is not 
the child’ of the marriage and bases a charge of adultery on its birth, he is often in 
difficulty because the rule in Russell v. Russell (1924 A. C. 687) forbids him to give 
evidence that at the time of the conception of the child he had na access to his wife, 
though the court will admit evidence of non-access aliunde. If a pathologist swore 
that blood-grouping tests excluded the husband as the father, this might well be held 
to be sufficient evidence of adultery, and no question of non-access would arise —L. J. 


REVIEWS. 


A Text-Book of Equity. By D. BOSE, M.A, B.L. CALCUTTA: Eastern Law 
House Ld., P. 18, Ganesh Chunder Avenue and S. C. Sarkar & Sons Ld. 
1-1-l1c, College Square. Demi 8vo. Pages 249. Price Rs. 3. 


THIS hand-book which is written primarily for law students will be useful to - 
them as a preliminary to a more detailed study of the subject. It sets forth in clear 
language the main principles of Equity and refers fully to the Indian law at every 
point. As a well arranged and lucid exposition of the subject this book can be re- 
commended to students. 


"Legal Rights of Hindu Women. By K. B. GAJENDRAGADKAR, B.A., LL.B. 
e , Pleader, Satara City. BOMBAY: Indian Institute of Sociology, 
55 Girgaum Road, Girgaum. 1942. Demi 8vo. Pages 27. Price Annas six. 


Tus brochure deals with the disabilities under which Hindu women arg labour- 
ing at present and points the way to such reforms as will ameliorate*thgir inferior 
legal status. It describes the personal and property rights of women as these obtained 
in former times and puts these in quxtaposition with the present status of women in 
regard to these rights. This is a useful and interesting contribution to a subject 


which is agitating the minds of Hindu law reformers at present. R 
ESPES ee ~ 


The , 
Bombay Law Reporter. 


JOURNAL 


December 15, 1942. 


SIR ROBERT BROOMFIELD, Kr 


Sir Robert Broomfield who retired on December 1, 1942, was born on Decem- 
ber 1, 1882. He was the eldest son of R. W. Broomfield, Barrister-at-law, who prac- 
tised at the Chancery Bar until his death in 1900. After receiving education at the 
City of London School, Sir Robert went to Christs College, Cambridge, of which 
he was a scholar, and took the Classical Tripos in 1903 in two years, instead of what 
was then the usual three, and was placed in the first division of the first class. In 
the competitive examination for the I. C. S. he won a place, and arrived in Bombay 
on November 25, 1905. He began his official career as Assistant Collector at Satara, 
Kolaba, Poona and Bombay. On November 29, 1909, he was appointed Assistant 
Judge and Sessions Judge at Belgaum, and thereafter at Sukkur-Larkana, Hyderabad, 
Poona and Satara. On December 8, 1915, he went to Ahmedabad as Joint Judge and 
Additional Sessions Judge. Throughout the First World War he was an officer in the 
Indian Defence Force and was on active service as an officer of the I. A. R. O. from 
July, 1918, to January, 1919, when he was appointed District and Sessions Judge at 
Ahmedabad. 


In March, 1922, the famous trial of Mahatma Gandhi for sedition, as a result 
of certain articles appearing in the Young India, took place before him. Sir Thomas 
Strangman, the then Advocate General, appeared for the Crown, assisted by Mr. A. 
C. Wild, Legal Remembrancer to the Government of Bombay. Mahatma Gandhi 

leaded guilty to the charges laid against him, and though Sir Thomas strenuously 

pressed to lead the-whole evidence in the case, Sir Robert held that the evidence 
taken before the committing Magistrate was sufficient for the purpose, and in passing 
the sentence for six years simple imprisonment he made, inter alia, the following 
observatiogs which bear reproduction.— 

“Mr. Gandhi, you have made my task in one way easy by pleading guilty to tht 
charge. Nevertheless what remains, viz. the determination of a just sentence, is perhaps as 
difficult a proposition as a Judge can have in this coyptry. The law is no respector of 
pergons. Nevertheless, it will be impossible to ignore the fact that you are in a different 
category from any person I have ever tried, or am ever likely to have to try. Also, it would 
be impossible to ignore the fact that in the eyes of millions of your countrymen you are a 
ft leader, or that even those who differ from you in politics, look up to yqu as a man 
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of high ideals and leading a noble and even a saintly life. I have to deal with you in one 

charactereonly. It is my duty to judge you as a man subject to the law, who, according 

to his own gdmission, broke the law and committed what to an ordinary man must appear 

to be a great offence against the State. I do not forget that you have consistently preached 

eagainst violence, or that you have on many occasions, I am willing to believe, done much to 

æ prevent violence. But having regard to the nature of your political teachings and the nature 

of many of those to whom they were addressed, how you can have continued to believe that 
violence would not be an inevitable consequence, passes my capacity to understand. 


“There are probably few people in India who do not sincerely regret that you should 
have made it impossible for any Government to leave you at liberty, but it is so. I am try- 
ing to balance what is due to you against what appears to be necessary in the interests of 
the public, and I propose in passing gentence to follow the precedent of a case, in many 
respects similar to this case, that was decided some twelve years ago—I mean the case 
against Mr. Bal Gangadhar Tilak...and if the course of events in India should make it 
possible to reduce the period and release you, no one will be better pleased than r” 


After Ahmedabad Sir Robert served as District and Sessions Judge at Ahmed- 
nagar, Bijapur and Sholapur. In 1925 he was called to the Bar by the Middle 
Temple. From May to October, 1928, he officiated as Judicial Commissioner in the 
Western India States Agency. In November, 1928, he was deputed on special duty 
along with Mr. (now Sir) R- M. Maxwell, I.C.S., Home Member of the Council of the 
Governor General, in connection with the enquiry into the revision settlement of the 
Bardoli Taluka in the District of Surat. It is common knowledge that his report in 
that enquiry, which-was favourable to khatedars or tenants, was a model, of judicial 
fairness. On November 16, 1929, he was appointed a Puisne Judge of the High Court 
of Bombay. For sometime in 1939 and 1942 he officiated as Chief Justice. The order 
of Knighthood was conferred on him in January, 1942. 


Sir Robert discharged his high judicial functions with conspicuous ability and 
judgment. He kept an open mind throughout the hearing of a case. Invariably locking 
towards his desk, even when he put a question to the advocate appearing before him, 
he gave a patient hearing endeavouring to probe the bottom of a case and rarely 
entered into any legal disquisition. Between the Bench and the Bar a certain 
measure of courtesy and cordiality must necessarily exist. But by temperament 
Sir Robert was sedate, solemn and stern. Fortunate was the counsel who saw a smile 
on his face, fortunate was he who fathomed Sir Robert’s mind before arguments were 
over. He was most assiduous in his attention to the perfect discharge of his duty 
as a Judge. Painstaking and diligent, he discusssed in his judicial pronouncements 
every argument urged for or against the points at issue and every relevant case cited 
in support of the argument. He inspired confidence in the litigating public that 
full justice would be meted out to them, and the profession had confidence in his 
judgment. He proved a worthy successor of some eminent Civilian Judges wh 
retired in the course of the last two decades—notably Pratt, Fawcett and Crump JJ. 
Except for a brief period when he sat as a single Judge on the Original Side of the 
High Court, Sir Robert’s main work was on the Appellate Side. He was a party to 
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any interesting cases of which we note a few. A 


The plea of estoppel by res judicata may prevail even when the result of giving 
effect to it will be to` sanction What is illegal in the sense of being re by 
statute a aa y. Baselingappa). 


Sag. 7 - ` 1 (1935) 38 Bom. L. R. 593. ° = 
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A firm as such cannot be a member of a partnership. The members ọf such 
firm should be taken as individual partners in the main firm (Hakmaji v. Punnajit). 


Thè owner of a motor car is not liable if the driver of the: car tals it beyond 
the limits of the license without his knowledge (Emperor V: Shentaram?). . 


The principles of English law as to forfeiture apply both to tenancies created 
before the Transfer of Property Act came into force and to those excepted from its 
operation. The English law as to forfeiture by matter in pais does not apply in India. 
There can be no forfeiture by disclaimer of the landlord’s title in cases not covered 
by the Transfer of Property Act unless the disclaimer is in matter of record. The 
repudiation of the landlord’s title must be ‘in clear and unequivocal terms and made 
to ne knowledge of the landlord (Rachotappe v. Kovber Deshpande®). 


” The equity of redemption in the case of a usufructuary mortgage is tangible 
immoveable property (Tukaram v. Atmaram*). 


elf a Hindu-dies leaving-him surviving his widow and a son, and after the son’s 
death the son’s widow remarries, the widowed mother cannot adopt a son as the 
power of the mother to adopt a son is extinguished on the death of her son leaving 
a widow (Ramchandra v. Murlidhar®). Under Hindu law there is no hard and fast 
rule that an adoption by a youth or girl who has not completed the age of fifteen years 
is necessarily invalid. An adoption by a boy aged fourteen and a half years is valid if 
he is capable of understanding what an adoption is (Kashinath v. Anant*), When on 
the death of the last coparcener in a joint Hindu family, the property of the family 
vests in a separated member of the family, and the widow of a predeceased coparcener 
subsequently adopts a son, the adoption is valid but the son is not entitled to divest 
the estate which has already vested in the separated member (Shanker v. Ramrao’). 
Among the Deshastha Brahmins in the Belgaum District the adoption of sister’s son 
is valid by custom (Daso v. Ramchandra’). Among the regenerate classes, an illegi- 
timate son of a member of a joint family is entitled to maintenance out of his father’s 
share in the joint family property which has passed by survivorship to other co- 
parceners, in a case where the father has left no separate property of his own. It is 
immaterial that the mother of such a son is not proved to be the continuous concu- 
‘bine of his father (Hiralal v. Meghraj*). Where a Hindu husband of his own free 
will chooses to diminish his estate by giving away part of it to charity, his widow 
is not entitled to maintenance in proportion to what the income was before the charit- 
able gifts or bequests were made (Mahant Narsidasji v. Bat Jamna@°). A Hindu 
widow who surrenders the whole of the husband’s estate to her daughter, who is the 
next_reversioner, reserving life-interest in two fields for her maintenance, does not 
create a valid surrender of the estate (Gangadhar v, Prabhudas™).° A Hindu widow 
inheriting -her husband's. estate, and her daughter, who is the next reversioner, can 
jointly pass a deed of gift of the entire estate in favour of a third person and a subse- 
quently adopted son by the widow cannot set aside such a transaction (Yeshvante v. 
Antui?), A bequest in a will for money to be applied in a good way, or in gifts bring- 
e 


1 (1938) 40 Bom. L. R. 995. 7 (1935) 37 Bom. L. R. 786. 

2 (1932) 34 Bom. L. R. 898. 8 (4938) 40'Bom. L. R. 960. 

@ (1934) 36 Bom. L. R. 1083. 9 (1938) 40 Bom. L. R. 937. 

4 (1938) 40 Bom. L. R. 1192 10 (1939) 41’ Bom. L. R. 787. 
œ> (7936) 39 Bom. L. R. 599. ? 11 (1982) 34 Bom. L. R. 1223. 

6 (1941) 44 Bom. L. R, 629, `. , 12 (1934) 36 Bom. L. R. 673. ` 
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ing religious merit, or for good religious purposes, as the trustees think-fit, is void for 
uncertainty, and is not saved ‘by the. provision that it is left to the -option of the 
trustees to gelect the objects of charity (Dahyabhai v. Chamenlal+). Where’ property 
has been acquired by'a sadhu and has descended from chele to chelu, there-is a -pre- 

æ sumption that it has been dedicated to religious uses. Public user of a temple for a 
long period without objection is strong. evidence of the temple being a public temple 
( Dhoribhai ve Pragdasji?). 

Under Mahomedan law to create a wakf. there’ must be’a declaration of dedi- 
cation which should be made contemporaneously with ‘the act of dedication. The 
wakif must divest himself of the ownership of the property. Physical delivery is not 
essential, but such possession as is possible must be given. Dedication may be inferred 
from long user as wakf property (Saiyad Maher Husein v. Haji Almahomed®). 
Mullagiri lands, assigned for the remuneration of a village Mulla, -cannot be inherited 
by a female heir, as the duties of a Mulla ‘cannot be performed bya female 
(Biyammea y. Ahmadsahebt). But a Mahomedan female is competent to hold the office 
of a Mujawar, where such an office entails the performance of duties which consist in 
sweeping ‘and cleaning the place, reading the fatiha, offering prayers and incense and 
looking after the general management of the shrine (Abdul v. Mahomed®). A Maho- 
„medan widow who is in possession of her -husband’s property ‘is entitled to maintain — 
her possession against the heirs ‘of her husband until she is paid her dower (Hasnu- 
miya v. Halimunnise®). 


The High Court -can entertain a -petition for restitution of - rr ii 
brought by a Christian Russian wife residing in Bombay and who has married ‘a 
Parsi in France according to -the French law (Dalal v. Delal’).’ The meaning of 
marriage relation, the status of parties to the marriage, ‘is to be determined by the lex 
loci contractus as being a matter of- construction of the contract. Divorce has nothing 
to do with the marriage contract. The dissolution of a marriage, and the determina- 
tion of the manner in which a marriage may be dissolved, are matters for the lex 
domicili (Khambata-v. Khambata). i 


A Government servant holds office during the pleasure of Government and is 
- liable to be dismissed at any time without notice and without reason assigned. ” This 
rule is subject to statutory exceptions given in the rules made under the Government 
of India Act (Secretary of State v. Yadavgir®). In the case of a dismissal of an 
employee of a local body a cause of action for damages for ‘wrongful dismissal arises 
when there has been a breach of any provision which formed one of the conditions 
of service. In an action for wrongful dismissal the plaintiff may recover the wages 
for the unexpired. period of service, though the fact that. he has obtained. other occu- 
pation will be taken into account. Where the plaintiff is liable to be discharged at 
æ month’s notice, he is entitled to damages for the period of ‘notice only (Gokak 
Municipality v. Rajaram). 


`- The High Court has power to remove an advocate or attorney if he is unfit to - 
if entrusted with a professional status and.character.. If an attorney*isgfound guilty 


1 (1937) 40 Bom. L. R. 418. e 6 (1941) 44 Bom. L. R. 126. 

2 (1938) 40 Bom. L. R. 1041. 7 (1930) 32 Bom. L. R. 1046. . 

3 (1933) 36 Bom. L. R. 526. 8 (1934) 36 Bom. L. R. 1021, 

4 (1934) 37 Bom. L. R. 257. e 9 (1985).37 Bom. L.R. 931. * 

5 (1940),43 Bom. L. R. 126. 10, (1940) 42 Bom, L. R, 8877 N 
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of moral delinquency in his private character, he is liable,to be struck off the rolls 
(Tulsidas: Kareni*). ° 


If a mark or symbol, which may include numerals, comes by use €o be recog- 
nised in the trade as the mark of the goods of a particular person, no other trader, 
is entitled to stamp it on his goods of a similar description, although these are of a 
different size and of an inferior quality (Gujerat Ginning & M HUARTE Co. Ltd. 
yv. Swadeshi Mills Co. Ltd.2). 


. Sir Robert retires after thirty-seven years of long and meritorious service, and 
we wish him peace and happiness in his retirement. 


-* MR. JUSTICE WASSOODEW. 


MR. Justice K. B. Wassoodew, who went on one month’s leave on Decemp 
ber 14, 1942, preparatory to-retirement, was born on January 14, 1883, with a silver 
spoon in his mouth. His father was Assistant Superintendent of Stamps and Stationery, 
Bombay, and his grandfather, Rao Bahadur Wassoodew Pandurang, was Assistant 
Secretary in the Finance Department of the Government of Bombay. His maternal 
grandfather, Vinayakrao Wassoodew, was Oriental Translator to the Government of 
Bombay, a post which carried great responsibility in those days, and in recognition of 
his services the Government had conferred on him the personal distinction of Sardar. 
Vinayakrao’s brother, Janardhan Wassoodewji, was Judge of the District Court at 

. Surat and rose to be a Judge of the Supreme Court at Bombay. When the High Court 
was established in 1862, he was the first Indian to be appointed a Judge of the High 
Court. 


` Mr. Justice Wassoodew received his early education at John Connon High 
School under the guidance of James Macdonald, a genial and forceful personality. 
After passing the Matriculation Examination in 1899, he prosecuted his studies in the 
Elphinstone College up to the Inter Arts Examination, and then migrated to the St. 
Xaviers College where he took the degree of B.A. in 1903. He passed the LL.B. 
_Examination in 1906 securing the Judge Spencer's Prize which is awarded to the 
candidate who gets the highest number of marks. In October, 1907, he was appointed 
District Deputy Collector at Thana. For five years he served in the Revenue Depart- 
ment, and in April, 1912, he commenced his judicial career as Assistant Judge and 
Sessions Judge at Ahmednagar. In October, 1918, he was appointed District and 
Sessions Judge at Ahmedabad, and in that capacity he served in several districts of 
the Province of Bombay. In November, 1936, he was elevated to the High Court 
Bench as Additional Judge, and on November 29, 1937, he was made a permanent 
~“Puisne Judge. ° 
Mr. Justice Wassoodew was the third Indian Judge of the High Court to be 
recruited*from the Bombay Civil Service. The first was Mr. Justice Ranade, and the 
' second, Dayaram Gidumal, who after he. was appointed a Judge of the High Court 
requested the Government to cancel his appointment. 


; Mr. Justice Wassoodew gave satisfaction “n the performance of his judi- 
cial functions. Patient, courteous and considerate, combined with sound knowledge 


Ø% (1940) 43 Bom. L, R. 250. 2 (1938) 41 Bom. L. R. 182 
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of law and long and varied ‘experience as District Judge, he moulded himself into a 
capable Jidge. He had in him qualities which go to make a good Judge. He wielded a 
fine pen andehis judgments are compact in structure and reveal judicial insight. Many 
interesting points of law came up for decision before him. ,We note a few of them. 


The High -Court has power to alter the charge framed by the committing 
Magistratesin, the interests of justice, even if such alteration involves the trial of the 
accused by a Special jury upon discharge a a common jury already sworn (Emperor 
yv. Yeshwant), 


The rule as to the exposition of one Act of legislature by the language of an- 
other Act may properly be applied to different statutes in pari materia though ‘made 
at different times. But where the Acts deal with similar subjects, although not for 
identical purpose, it is not improper to refer to the difference observed by the fegis- 
lature in the use of similar expressions (Asundi v. Virappa?). 


An agreement between two or more bidders not to bid against one another at 
a public auction is not against public policy (Bhagwant v. Gangabisan®). Where both 
parties to a suit practise fraud on Court and snatch a collusive decree, it is not open 
to either of them to impeach the judgment of the Court on the ground that it was 
collusively procured (Shripadgouda v. Govindgaudat). 


A club is an autonomous institution and a Court of law will not lightly inter- 
fere with its action.in expelling a member unless it has violated the rules of procedure 
in that connection or those of natural justice. The important question in all cases 
where an institution has purported to act within its powers is whether there has been 
due inquiry (Ambalal v. Phiroz Antia®). 

The sacramental idea surrounding marriage among Hindus applies with equal 
force to a widow’s marriage as to the marriage of a maiden. The taint implicit in 
the unapproved form of marriage does not attach so -much to the ceremony as to the 
contract itself ; and it attaches as much to the marriage of a widow as to the marriage 
of a maiden. The technical stridhan of a widow, who is governed by the Vyavahara 
Mayukha and who is married in an unapproved form and dies childless, goes, on her 
death, ‘to her brother’s son in preference to her sister (Jotiram v. Bai Diwali), Under 
Hindu law the existence of an invalidly adopted son is no bar to subsequent adoption ` 
of a second son (Radha v. Dinkarrao™). If an adopted son dies, after the death of 
his. wife, leaving. daughters only, the, adoptive. mother can adopt another son to her 
husband. The existence of the daughters of the first adopted son does not deprive 
the adoptive mother of her power to make second adoption (Chanbasappa v. Madi- 
walappa®). Under Hindu law, the sons-of a person born after his adoption in the 
dwyamushyayana form become the grandsons of the adoptive father and as .such § 
inherit his property (Ganpatrao v. Balkrishna). An arrangement which regulates 
the rights of the adoptive mother vis-a-vis the adopted son cannot affect the rights or 
claims of a person who is subsequently adopted in the undivided family and who is 
not a party to the arrangement (Laxmibai v. Keshavrao), Amang sfudras, a 
woman is incompetent to give in adoption’ her son born of adulterous’ intercourse 


1 (1937) 39 Bom. L. R. 355. e. 6 (1938) 41 Bom. L. R. 239. 
2 (1938) 41 Bom. L. R. 37L. 7 (1936) 39 Bom. L. R. 147. ° 

3 (1940) 42 Bom. L.R. 750. 8 (1936):39 Bom. L. R. 591. 

4 (1940) 42 Bom. L. R. 1185. 9 (1941) 44 Bom. L. R. 333. °? 

5 (1938) 40 Bom. L. R. 1213. 10 (1940) 43 Bom. L, R. 214. wN 
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(Apya V. Rammakka'). When one coparcener separateseon taking his share from 
the other members of the joint Hindu family, there is no presumption of law that 
the latter remain united or that they also become separated. The quegtion whether 
the remaining members continue to remain joint is a question of fact ‘and of their 
intention which can be inferred from their conduct even without any express agree- 
ment. The mere ‘fact that the shares of the coparceners have been ascertained does 
not by itself lead to an inference that the family has separated (Rudragauda v. 
Basdngauda?). A paternal grandmother is not entitled to a share in the family 
estate upon partition between her grandson and the collaterals or cousins of his 
deceased father. The grandmother is entitled to a share only when partition takes place 
between the direct descendants inter se of her deceased husband provided that the 
dividing parties are not related to one another as fathen and son (Jotiram v. Rem- 
chandre*). An alienation made without justifying necessity by a coparcener of his 
share in the coparcenary property, or in excess of his interest in the coparcenary 
property, is binding upon a coparcener adopted after the date of the alienation (Basa- 
wantappa v. Malappa*). The institution of a suit for partition by a Hindu minor 
through his next friend does not ipso facto effect a severance of the joint status ; but 
, if a decree is passed in the suit ordering partition, the severance in estate takes effect 
from the date of the suit. Where after the institution oí such a suit a son is bom m 
the family, the minor’s share in the property as at the date of the institution of the 
suit remains unaffected by the birth of such a son (Ramsing v. Fakira5). Where a 
sole surviving coparcener starts business with the proceeds of the sale of a portion of 
the ancestral property and makes profits from such business, the investment made 
from these profits forms part of the ancestral property, in which a subsequently 
adopted son by the widow of a deceased coparcener is entitled to a share (Ayyangauda 
v. Gadigeppagouda®). In the consideration of the circumstances of a Hindu widow's 
position as well as the estimated income of the property sought to be made liable 
for her maintenance, the potentiality of the widow’s income from stridhan ornaments 
upon conversion should be taken into account in fixing the amount of her maintenance 
(Gurushiddappa v. Parwatewwe’). A post-nuptial agreement between a husband 
and wife to live separately and the husband setting apart a portion of his estate out 
_of which the wife agrees to receive maintenance, is not opposed to public policy or 

the spirit of Hindu law (Purshottamdas v. Rukshmani®). 


In the case of a deceased Mahomedan, each of his several heirs in possession 
of his assets is a legal representative of the deceased to the extent to which he is in 
possession, and no one of them represents the entire assets or estate of the deceased. 
In an action to recover a debt due to such a person the claimants must in the first 
instance represent the totality of the estate of the deceased and the interests of his 
heirs (Virbhadrappa V. Shekabai®). 


A person who has’ a temple dedicated to a particular deity (“ Balia Kaka”) 
can restrain another person from establishing a temple in the vicinity and installing 


an idol of theesame description (Purshottamdas V. Bai Dahi*). n 
1 (1940) 43 Bom. L, R. 314. 6 419389) 42 Bom. L. R. 256. 
ez (1937) 40 Bom. L. R. 202. 7 (1936) 38 Bom. L. R. 1293. 
3 (1941) 43 Bom. L. R. 843. - 8 (1936) 39 Bom. L. R. 458. 
4 #1938) 41 Bom. L. R. 268. 9 (19388) 41 Bom. L. R. 249. 
5 (1938) 41 Bom. L. R. 195. 10 (1939) 42 Bom. L, R. 358. 
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An agreement between a ‘lake sid his client whereby the former agrees to. 
work on 4 smaller sum of money as: fees and ‘costs on condition that in the’ ‘event of ¢ 
success he should recover the full amount of taxed costs from his client is neither 
jnvalid nor tinenforceable in law or in practice (Wilson & Co. v. Hari). 

“ Mr. Justice Wassoodew retires after thirty-five years of honourable service. 
His terminus è quo was Deputy Collectorship, his terminus ad quem was the High 
Court Bench.” A glorious. career, indeed. It is regrettable that the Bombay High 
Court loses three very capable and experienced Judges in the course of five weeks, . 

We sincerely wish he may enjoy his well-earned rest, leading a life of tsefulness 
in other spheres, for many years to come. 


GLEANINGS. 


SOAP AND NEGLIGENCE. 


Invitees have -succeeded in recent years against those who kept hospitals or 
gymnasiums with slippery floors. Weigall v. Westminster Hospital, 1936, 1 All E. 
R. 232, was the hospital case and got to the Court of Appeal. Gillmore v. L. C. C., 
1938, 4 All E. R., 331, was the gymnasium case, and did not, we think, get beyond 
the King’s Bench. , Now a-plaintiff has unsuccessfully sought damages from a muni- 
cipal body because a cake of soap was in a foot-bath into which he stepped, and fell 
and was injured (Harrison v. Stepney Borough Council, Times, June 27). No doubt — 
the two cases which we mention were cited, but without avail to the plaintiff. He was 
an invitee. He paid to come into the baths. He was given a pair of rope slippers and 
was told by notice to see that any foot-bath which he was going to use was empty 
before he did so. What more could the Cotincil do? If the unlucky plaintiff had put 

-on the shoes or looked as was advised, he would have avoided the danger.. Some of 
the recent decisions have caused much concern among local authorities- who provide 
baths or pools or places of amusement for their ratepayers. They will read this deci- 
sion with a corporate sigh of relief, and hope it will stand if there is an appeal.—L. J. 


BITS. OF BANK-NOTES. 


As a result of enemy action, interesting questions have lately arisen as to bits: 
of bank-notes. What are the rights of the holder of a charred fragment of a note? 
We presume, of course, that he is the lawful holder ; of which he may well, in present 
days, be put to proof. The Post Office announced lately (Times, January 20) that 
they would issue fresh notes in place of those partly destroyed, provided that certain 
remains of the destroyed note were produced. They ask for more than half of the note, 
the whole of the sentence promising payment, and at least a third of the chief cashier’ s$ 
signature still readable. These are reasonable safeguards. “We do not know how many 
people té-day cut bank-notes in half—as the textbook says, “‘ for the purposes of trans- 
mission or otherwise.” If this is done the Bank of England pay, on an indemnity, on 
one half. In a fairly old case (Redmayne v. Barton, 2 L. T. N. S, 324), Mr. „Justice 
Willes held that where a man took half a note he could recover from the Banker with- 
out an indemnity. In a case where notes have been partly burnt, it seems that the 
Bank of England are more.than fair. One cashier who sent his fragments to them 
actually got back a good deal. more than he claimed eae A J 
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